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5. Application of Fimds^ 1^1 , 

6 . A ppliaatlon of Highway Bates to B.epaii% 

169. 

7. Offences 'itpot^llL 

8. Conversion mto Main Hoads, 175. 


C. Bridges. 


1. Li aUlity to Repair . 

a. Public User, 176. 
h. Description of Bridge, 178, 

c. Batione Teimras, 178. 

d. By Prescription, 180. 

e. When Built under Special Authority, 

181. 

/. Satisfaction of County Surveyor, 185. 

g. When Bridge Widened, 186. 

h. A])proaches to Bridges, 186. 

i. Part of Bridge in Dilferent Counties, 

187, 

2. Presentme7Lt for Nonrepair, 188. 

3. Indictment and Holdsnee, 189. 

4. Fbiesfor Ko)Wi‘pglr,l*dO, 

5. Liahilltij fon Rijnrle&omd Kuisanee, 190. 
. 6. RateahiUty, 192. 

7. Other Matters, 192, 


D. Ferries. 

1. Rights and OUlgatlons of Owners and 

194. 

2. Grant and Convey ame, 195. 

3. Rlsturhanee, 196. 


could be con.si<}ered (mlv witli regard to the 
punishment of the person eausing it. Reg. v. 
Jiurneg, 31 1^. T. 828. 

In 1*871 the jnlaintitf btH'atne the putv-iiaser in 
fce-sinipie of here<litainents, dt‘S(!n'bt'<l iii tfsc 
deed of couveyaiUH,* as “all. tlsat pic'c^e of grouml 
with the sixtetai messuages iiuu’eoii,” The 
houses were divaled into two bloeks by a cud-de- 
sac or passage open at om; eml only, wldeh had 
been dedicated to the use of the publicr for 
twenty years, but the soil !.>f whicdi Ihe plaintiff 
ciaimecras his private pro])erty by virtiie of his 
conveyance. A railway crompany, being about 
to tunnel under this cud-de-s.aa gave the plain- 
tiff a notice to treat in n.-spe-cu of thnu* h'Uj^Jrs 
on each side of it, but not in resp<*el of that, 
part; of the cud-de-sint !>etween them, the eom- 
])any contending it was a public* way oi* street : 
— Held, tha.t the cul-dosac* was a public way or 
street, tmd that the eonipany was c'ntifled to 
tunnel under it witliout paying the plaititilf any 
corapt'iisation. Rot/eh v. .AW London ////., 12 
L. J., Ch. 477 ; L. it. 16 Eep IU8 ; 21 W. R.'aiHt. 

The lernnnus of a public w«iy may be snlli- 
cient, although it has not in the cu-dinary muisc* 
an exit, ft may be a eul-de-saca '}'onng w 
Cufhhertson, .siijtra. 

But a mere private place, not adtnitting of a 
passage through or beyond it, cannot form tlu^ 
terminus of a public way. .//>. 

The terminus ud quern b(;ing laki to l>e a 
]')ublic highway, is proved by evidence of a ]*ubiht 
footway. Allen Y.Wrmond"^ East, 4 ; 9 II. K. 36,1. 

Consideration of the eireum.Htances uii(.itfr 
which a ctil-dc-sae may be a liighwav. Ronrkr 
V. TJavls, 44 Ch. I). ili) : 62 L. T. 34 38 W. IL 
167. 


A. HIGHWAYS., 

1. Nature and Creation of. 


a. Generally. 

Through Private Property,] — Although a 
public way may pass through private property, 
it must have at each end a public terminus! 
Yoteng v. CuthheHson, 1 Macq. H. L. 455, 

Over Place not a Thoroughfare.j—A public 
highwnxy may in law exist over a place whi(;h is 
not a thotoughtare ; whether in fact it does exist 
or not is a question for the jury. Bateman v. 
Bluch, 18 Q. B. 870 ; 21 L. J., Q, B. 406 j 17 Jur 
386. 


When Stopped at one PInd.]— Quaere, if a road, 
long used as a thoroughfare by the public, is 
lawfully stopped at one end, whether the right 
of way over the remainder is gone. Per Patte- 
son, 3., it is not, Rex v, Bownshire (Marguls'), 
4 A. & E. 698 ; 6 N. & M. 92 ; 5 L. J., M. C. 72. 


When a Cul-de-sac. J — A public footpath was 
rendered a cul-de-sac by buildings authorised by 
act of parliament ; the defendant obstructed the 
path at a place between which and the end of 
the ciil de-sac there was no opening or thorough- 
fare, Upon an indictment for this obstruction, 
the jury found the defendant guilty ; but also 
found that this part of the path, which the 
obstruction stopped, had ceas& . to be of any 
public utility Held, that a public path was still 
a highway, although it had become a cul-de-sac ; 
and that the measure of public inconvenience 
caused by the obstruction of such a highway 


When rendered InacccssiHe.]— -A way ceaHus, 
to be a publics highway wlien* the accesh to ft at 
either end has iH'Cfmie inipoHsIbk* by mtstut of 
ways lending to it having bee‘n legally stnppj/d 
up. Jiailcg V. damlemn. I G, P. Ih .129: 31 
L. T. 62 : Y1 W. 11. 156. 

An aiunerd' footpath led from to- 

another in a Idgh roml. beifig a loop or diort mt 
for pedestrians. The ets-uH of qifartt*!* hCHsliatK 
made ati order diverting iho pan of tim high- 
road in eonnctiion with tiie fo(U}>af In ntal subKti- 
tuling another rtiud at some distance which did* 
not oomnumieate with the bxdpatli. The m-der 
did not expressly refer to the footpath : but its. 
etojT was t<istop both ends of it that 

tVie footpjith ceased to be a highway, atal that 
the public right of %vay over it was by neei-ssury 
implication extinguislsed by the order of qttarter 
sessions. / b. 


Extinguishment by Act of Parliament.] 

—•A provisional onler made by the Board of 
Tra<le, under the general Bier and liarlnHir A<a. 
18t)i, sanctioned by a eonhrmatiim act, autho- 
rised the cmistniction of a pier at the end of a 
street, and blocking it up Iftdd, tlmt any 
public right of way frtmi the street, to Hie beaeJi 
was taken away. Yarmouth Corporation w 
Simmo7is,'i7L.i., Ch. 792: 10 Ch. 1). 5|H; 38 
L. T. 881 ; 26 W. E. 802. 

A public right of way is not saved m a right 
of the -crown under the alxivc sect ions td the 
general act. Ib. 




Sufficieacy of Way.]«.A right of way for all 
the kings subjects to pass and repass wftli their 
carts and carriages, is not restrained because all 
<)arrlagea cannot pass and rcpiCte, Mew v. 
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5 D. & E. i97 ; 1 Car. & P. 527 ; 3 L. J. (O.S.) K. B. Ser/fer, 63 L. 
92 ; 27 E. E, 530. 10 B. 245 ; 1 

Cos C. C. 761 

Extent of Public Eigbts — ^Ifature of Ease- 
ment.] — The 3‘iglit of the public in a highway 
is an easement to pass and repass at their plea- 
sure for the purpose of legitimate travel, and the 
use of the soil for any other purpose is an 
infringement of the right of the owner of the 
soil, wlio has, subject to this easement, precisely 
the same estate in the soil as he had previously 
to any easement being acquired by the public. 

Harrison Y. lluUaml {>2 "L. J., Q. B. 

117 : [1893] 1 Q. B. 142 ; 4 RAoo ; 68 L.T. 35 ; 

41 W. R. 322 ; 57 J. P. 278, 

If a person uses the soil of a highway for any 
other purpose than that in respect of which the 
dedication was made, he is a trespasser. Ib, 

Breadth of Way.]— The right of the 

public to use a highway extends to the whole 
load, and. not merely to the part used as via trita. 

Xiaol V. Braumoni^ .53 L. 3., Oh, 853 ; 50 L. T. 

112 . 

In an ordinary high'way running between 
fences the right of passage primd facie, extends 
to the Avhole space between the fences, and the 
public are not confined to that part which is 
metalled' and-kept in repair for passengers. Meff. 

V. United Kingdom. Eleitrle Telegraph Co.. 3 
F. ^ F. 73 ; 2'B. & S. 647. n. ; 31 L. J., M. C. 

166 ; 8 Jur. (N.S.) 1153 ; 6 L. T. 378 ; 10 W. R, 

538 ; 9 Cox, C. C. 174. 

In 1811 a public road was set out across a com- 
mon by inclosure commissioners of a width of 
fifty feet, and allotments of the land on either 
side were at the same time made. About twenty - 


3 Term Rep. 265, 

It is not necessary to state any termini. Bouse 
V. Bardin, 1 H. BI. 351. 

Jurisdiction to Determine.] — The coui't of 
chancery has no jurisdiction to decide the ques- 
tion of a public or private right of way upon a 
motion in a petition suit. Pryor v. Pryor, 27 
L. T. 257— L.JJ. 


b. Creation by Statute. 

A highway may be created by an act of parlia- 
ment. Sutcliffe Y. Greenwood, 8 Price, 535 ; 22 
R. R. 771. 

Strictness of Conditions. ] — A highway cannot 
be created by statute unless the provisions of the 
statute creating it are strictly followed. Cubitt 
v. Maxse, 42 L. J., C. P. 278 ; L. R. 8 C. P. 704 ; 
29 L. T. 244 ; 21 W. R, 789. 

Road Formed and Completed, what is.] 

— By the General Inclosure Act (41 Geo. 3, 
c. 109), ss. 8 and 9, the commissioner, before 
making the allotments of the land to be inclosed, 
w’-as to set out such roads as he should judge 
necessary, and to appoint a surveyor to form and 
complete the same, and until so formed and com- 
pleted the parish was not to be bound to repair 


five feet only ( .f the fifty feet allotted had been 
used as the actual road, the sides having become 
covered with furze and heath 


such roads, but after that time they were to be 
for ever after kept in repair by the parish. An 
inclosure commissioner appointed to act under a 
local act, subject to the provisions of 41 Geo. 3, 
c. 109, duly set out a road wiiich he described in 
his aw^ard made in 1808, but although such road 
was staked out on the ground and fenced off, it 
was never formed and completed as required by 
41 Geo. 3, c. 109, nor was it ever used by the 
public : — Held, that as the requirements of the 


^ and fir trees had 
been allow’ed to come up through the furze. In 
1868 the highwuiy board advertised a sale of 
some of these fir trees growing within the fifty 
feet allotted by the commissioners in 1811 for 
the highw'ay : — Held, that the right of the public 
was to have the whole width of the road, and 
not merely the via trita, preserved free from 
obstructions ; and such right had not become 
extinguished by the fact that the trees had been 
aliow^ed to grow^ up within the fifty feet for the 
])eriod of tw^enty-iive years. 'Turner v. Ring- 
wood HUjhway Board, L. R, 9 Eq, 418 ; 21 L. T. 
745 ; 18 W. R. 424. 


otherwise a highway. Ib. 

When Completion a Condition Precedent.] — 

A local turnpike act x^ecited, “that the making 
and maintaining a new road from Leeds to join 
the Wakefield and Halifax turnpike road, at a 
certain point, and several branch roads (therein 
also described) from out of the main turnpike 
road, would be an advantage to the inhabitants 
of Leeds and Halifax, and to the public in 
general” ; and it authorised the making of the 
said several roads, and enacted, “ that "the new 
roads should not be respectively open to the 
I public, or become public roads until two justices 
should have certified that the roads respectively, 
and' the works thereon respectively, were com- 
pletely made, and fit to be travelled upon, 
throughout the whole length of such roads 
respectively,” Semble, per Littledale and Taun- 
ton, JJ., that the making of all the branch roads 
was not a condition precedent to the main road 
becoming a public road, Bex v. Yorhshire 
(W, J2.) //., 5 B. ^ Ad. 1003 ; 3 H. & M. 86 ; 
3 L. L, Si:6.54., ; 


Adverse User by Individual for Twenty 

Years.] — The adverse user by an individual of a 
public highway, or any part thereof, for pore 


than twenty years, is no bar to the assertion by 
the I'mblic of their right over the highw^ay, or 
the portion thereof, so adversely used. Ib. 

Encroachment by Adjoining Owners.]— 


Tiie common notion that owners of land on the 
sides of a highway may encroach or enclose up 
to within fifteen feet of the centre is an error. 
Beg. Y. Johnmn, 1 F. & F. 657. 

Proof of Boundaries— Map— Inclosure 

Award.] — A map attached to an old inclosure 
aw'ard shewing a higlnvay existent at the date of 
the award is not admissible as evidence of repu- 
tation to prove the boundaries of the highway 
at that date against a person whose property 
adjoined the highway, but over which the inclo- 
sure commissioners had no jurisdiction. Beg. v. 
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Kiglts Besemd by OwnerO-TWrovi^ns|efc 

of the Highway and Metropolitan Local Manage- 

nicnt Acts, so far as they apply to ^ !,r]!™.oa. lo lio.i puldh- 

streets, are subordmate to tiie pararaount ryik ‘ | j jj rulk-eii-ti fur a i.riduu hi 

rosin-vcd by the owner 1 lit rk nl-k : "hat .li.-oio-.. ,„7 

Wry V «„Vr M9 ’ dinpotal track Iho.v wa^ a., nl.l a.,,1. 

47; .!) L. T. bOO, 20 W. R. . (o-oprictor in planlhig in-cs litui vpcciull.v 

left a space for the iraek : — Htd.l. that the 
c. Dedication. amount’ of user, haviii.ereuarh te the eharaeiei ul 

By the Crown,!— The crown, if owner of the tlieilistrict,wusMiH-lia.-miglil have he, ai 
,soir may dedicate it to the public. Reg.v.Mut if the tmek ha. been 

3M Tyt7mig,n Q.B.877; IT L. J., Q. B. 177 ; .ami '“1';*''" "“'’’"f, " ‘ Ij ' 

19 Tnv T-t9 • ^ Put 0 C 60 the evidence wa^ SUlluauHt lo e-lahii-h Un ic^ht. 

12 Jm. ,i32 , d tox, 0. O. bU, v. Nee//;,./. //u/Zh.v nf U u// 

Evidence of Intention-^UserO— To constitute und UrrmUhni >>orief ij. i:w\pr.. i'u’.. 711-1!. L. 

a dedication of a way to the public by an ' -r c ,! » t .. r, 

owner of the soil, there must be an intention so ! According t<> the law oi -uuii.uid. bu r un- 
to dedicate, of which the user by the public is | stitutioii ol: a puldie n.uht <4 wa> due- au 
evidence, subject to be rebutted by contraiy ' ‘itiauid upon any le;^al inu ion, hut upon he laet 

evidence. Pooh v. H%.sUmon, 11 M. ^ W-jof user )iy the public as matter oi rviUu con- 
g27 I tinuouslyamhvithout interruption lor tort \ .\eaiN. 

If a road has been used by the public for a! And thejunoimt of u.^u’ iiiu.st ja* sm-h as nnydd 
great number of ^’'ears, a dedication by the ! bave been reasonably expect ea .il Uie^ ouid in 
owner of the soil maybe presumed; and it is j dispute had been an tiiHioubte'fi punim hi}.''tiway. 
not material to inquire who the owner was, or' Al«o, the user imisr be a user oi the whuie rum I 
whether be intended to dedicate the road to the a means of passage from <me te.nuimis lo } le 
public. Req, v. Bad Marh Tythinq, 11 Q. B. other, and must not be such a usor us cun t#e 
877; 17 L.'J., Q. B. 177; 12 Jur. 382 ; 8 Cox, reasonably ascribed either to private .servitude 
■ rights or to the licence of tlie proprimor. liie^ 

Public user of a road for some time is sufficient continued exclusion of tlie pnblie Irma the U‘-e <il' 
prima facie evidence of a dedication to the alleged public road for thirty-M*ven years 
public, and it is not necessary to shew by %vhom not, per se, destroy a pre-ex htcmt right of 
the dedication was made, Req, v, Pctrk\ 4 public; way unless it is nmintained for t hi! pro*- 
EL k Bl. 787 ; 3 C. h. R. 829 ; 24 L. J., Q. B. scriptive ])eriod of iVjrty years, but it is stremg 
167 : 1 diir. (N.s.') 752 ; 3 W. B. 243 ; 6 Cox, evidence tiiat no such public right cvct exinted. 
0. C. 512. Jfann v. Mrodie, 10 App, Cus. 87H— H. L. (Be.) 

A user of a road for eighteen months, accom- Upon the trial <»i' an issue dircetted to try 
panied with a declaration of an intention to whether, for forty-six years prior to 1822 there 
devote it to the public, may be sufficient evidence existed a public road from G. to C., it was proved 
of a dedication. Mrth London My, v. 67. Mary that from 1755 to 1789 the road was mvd by the 
Vestry^ IsUnf/to 7 i, 27 L. T. 672 ; 21 W, R. 226. ‘ public without interruption, and that sdle.s had 
A road led from a highway to the gates of a bi 1789 been placed in the fences by tlu; owners 
park; through the park was a bridleway, ter- the land over which the road passc‘d. From 

minating at another highway, but carriages 1797 there were frequent interruptions tlown 
could not go through the park without permission, the date of the trial. The judge at the trial 
the gates being occasionally locked. The parish directed the jury that the interruptions proved 
had repaired the road from time immemorial, were not sufficient to defeat the right in the 
taking stones from the park for that purpose, but P^^hlic to the footway in epmstitm, wbicb right 
there had not been any user except for the pur- hi the evidence be i»resumed to have Ixicn 
pose of seeking admission to the park Held, established by having been used for forty years 
that the evidence did not shew a sufficient dedica- and upw'ards from the date of tlu- iutt;rnipf,it m, 
tion to the public and user by them, and the road stated in the issue. Upon a bill of except if, ms 

was not a public highway. Reg. v. Hamliliurd, ^his direction :-~~Held, that on prouf of thirty- 

7 L. T. 268 ; 11 W. R. 9. four years’ uninterrupted exercise of the right, it 

A public footway over crown land was extin- was competent for the jury to }>re.sHrut!, mid that 
guishecl by an inclosure act, but for twenty they might in point of law be directed tu pre- 
years after the inclosure the public continued to sume 'an enjoyment corresponding with the 
use the way: — Held, that this w^as not evidence uiaimer in which the road hud in-fut enjoyed 
of a dedication to the public, as it did not appear touring the thirty-four years, e.^f abiislung, 
to have been with the knowledge of the crown, according to the law of Bcotiaiid, a pre,sori|)- 
IfarperY. Charleswo7ih, 4: B.kC. B7i; Q D. k R of way. ILiriue. v. 8 idigh. 

572 ; 3 L. J. (o.S.) K. B. 265 ; 28 R, R. 405. ‘ 0^-S-) ^-10. 

It is by the continued passage of people 

who wish to go along a particular way, that When Land in the Hands of Lessees, i — 

evidence of there being a highway is established. If the land has been out on Ioum/, the ac<pd- 
Lyre ^ew Po7'est JMiglmay Boa7'd., 56 J. P. escence of the tenant will not bind tht: landlord, 
51/ 0. A. without evidence of bis knowhslgc sufficient to 

^ presume a grant from him. Mmjhg <'knni y w 

n 1 ® action claiming Mernjweathet\ 11 East, 876, ii. ; fo il. K, .528. 

a public right of way over a track or natural If a way has been uscfl by the pul>li<j for a 
mountain pass about fourteen miles long, numirig great number of years over a closi; in the. liundH 
through a thinly populated ^district of the High- of a succession of tenants, the privitv of tlie 
lands of bcotland atid connecting by the shortest landlord and a dedication may )h; f A-esumed, 
route Hraemar and Clova, it appeared from the although he was never in the actual pusscssiem 



Bouii.'iud. ilic con- 
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of the close lilmself, and. he is [)rove(i not to have L.J.) oO L. J,, Ch. 81 ; lf> Gh* D* 449 ; 44 .L, T. 
been near the spot, v. Barr, 4 Camp. 16 ; 229 ; 29 W. E. 222— ~0. A. 

15 B. B. 721. The actual site of the urinal had up to 1858 

Where a way has been used by the public for been occupied by a dung-pit, used by the tenant 
a great number of years over a close, leading of stables adjoining the mews. About that year 
only to the houses of lessees, there l3eing no it was tilled up : — Held, that the site of the dung- 
thoroughfare, the privity of the landlord, and a pit had been abandoned, and dedicated to the 
dedication by him to the ])ublic, are essential to public with the rest of the mews. I h. 
constitute it a public highway ; and evidence 

that the locus in quo has been paved and lighted Setting out proposed Boad.] — H., a 

for the like number of years, under -an act of lessee for a term of seventy-five years of a plot 
parliament, in which it is enumerated amongst of building land, laid out, in 1865, a proposed 
the public streets, within the scope of the statute, road across part of the land, and built six houses 
will not i)]’e3udice the rights of the owner of the on one side of it, but vsubscquently abandoned 
fee. Wood v. Veal, 1 D. & B. 20 ; 5 B. & Aid, her intention of making the road, and, in 1874, 
454 ; 24 B. B. 454. demised the remainder of the land, including the 

In order to prove that a way was public, site of the abandoned road, for use as a timber- 
evidence was given of user ext ending over nearly yard. The public had occasionally used the road 
seventy lears ; but during the whole period the from 1865 up to 1880, when the urban authority 
land haci been on lease. The judge told the jury required H., as the owner of the houses, to sewer, 
that they were at liberty, if they thought proper, flag and pave the same, and on the lessee 
to presume a dedication of the way to the public declining, the iii'ban authority executed the 
by the defendant or his ancestor, anterior to the works : — Held, that the mere setting out of a 
land being leased : — Held, a proper direction, road was not such an act that the person who 
Winterhottooi v. JDerhy (^Barl), 36 L. J., Ex. did it, and allowed the public to traverse and use 
194 : L. B. 2 Ex. 316 ; 16 L. T. 771 ; 16 W. R. the road, was to be taken to have dedicated the 
15* vsame to the public : and that the urban authority" 

No dedication to the public of a right of way had no right to cast upon the lessee the whole 
will be presumed to have been made by the rever- expense of sewering and paving the road. JSall 
sionerin fee of land during the existence of a v, Bootle Corporation, ; 29W. B. 862. 

term of years under a leasd. Bermondsey Commission to set out meet ways for passages. 
Vestry v. Brown. 35 Bcav. 226 ; 11 Jur. (N.s.) Oxford (^Oustos, v. Bcerall, Cary. 75. 

1031 ; 13 L. T. 574 ; 14 W. B. 213. 

Two owners of freehold property, by agree- Continuation by a Lessee — Jurisdiction*] 

ment in 1808, undertook, after a part should — Two owners of freehold property, by agreement, 
have been let on building leases, to demise the in 1808 undertook, afier a part should have 
remainder to trustees for C. for sixty-one years, been let on building leases, to demise the re- 
to lease upon the like plan as should have been mainder to trustees for C. for sixty-one years, 
adopted with respect to the other part, or in such upon trust to lease upon the like plan as should 
manner as C. should think fit. In pursuance of have been adopted with respect to the other part, 
the agreement, a lease was accordingly granted or as C. should think fit. In pursuance of the 
in 1813 to C.’s trustees, the lease reciting the agreement, a lease was granted in 1813 to O.’s 
agi’oement, and shewing by a plan the manner trustees, the lease reciting the agreement, and 
in which the other part of the property had been shewing by a plan the manner in which the other 
dealt with. Upon this plan there appeared a paid of the property had been dealt with. Upon 
street, part of the land comprised in the lease this plan there appeared a street, part of the 
adjoining one end of the street. C. and his land comprised in the lease adjoining one end of 
trustees leased this land for building purposes it. C. and his trustees leased this land for 
for the whole term, less ten days, to D., who building purposes for the whole term, less ten - 
erected houses in such a manner as to continue days, to D., who erected houses to continue the 
the street. The street was used by the public street. The street was used by the public for 
for upwards of twenty years : — Held, that there upwards of twenty years : — Held, that there had 
hjul been a direction by the freeholders to con- been a direction by the freeholders to continue 
tinue the street, and that it had become a public the street, and that it had become a public road, 
road. Pryor v. Pryor, 26 L. T. 758, And see Pryor v. Pryor, 26 L. T. 758. Held, on appeal, 
27 L. T. 257. without going into the merits, that the court had 

no jurisdiction. 8. 6'., 27 L. T. 257. 

Streets and Roads— Within 18 & 19 Viet. 

e. 120, s, 88.]— A vestry proposed to erect a Agreement in expired Lease.] — Tn 1850 

public urinal in a mews, not a thoroughfare, the the owner in fee of a plot of land near a town 
freehold of which was in the ],)laintilfs as trustees, demised the coals under it for six years to K., the 
Tlie mews had for seventy years or more been owner of the adjoining land : and in the lease 
open to the public at all times ; no barrier had was an agreement that a street, to be called 
ever been put across the entrance. The mews Union Street, should within five years be, made 
bad been lighted, cleansed and paved by the across the land under which the coal lay and K.’s 
vestry. Hie land adjoining the mews was in land ; that a sewer should be made under such , 
lease during the whole period. The lessees had road ; that the lessor and lessee should, at -their 
iq>plied to the vestry for leave to interfere with own cost, construct and repair so much of the 
the soil of the mews, but such applications were road and sewer as should extend along their 
made without the knowledge of the trustees : — respective lands; and that the road should be 
Held, that the soil of the mews had been dedi- used as a public road for ever thereafter, and 
cated to the public, and it was “ a street,” being should be maintained by each of the parties, until 
a highway within the meaning of 18 & 19 Viet, it should be adopted by: the surveyor of highways, 
c. 120, s. *88. Vernon Y. St > James's Vestry, The road and, sewer were never made, and there 
Ij. j., Gh. 130 ; 42 L. T, 82. See also (per Lush, was no dedication of a highway to the public by 
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notice under the highway act.- A brickfield, and 
afterwarf7(in 1851) a wHiety, were opened on 
k s land and gaps were opened through which 
access was obtained to the premises for carts and 
fooTpassengers. In 1869 

placed across one of the openings, but afte: a fcw 
months the chains were remowed. In 1870 A s 
land was sold, and in 1871 convey«l f, 

tiff in fee, and in 1872 the local board of health 

called upon him to P®'7„?®184V— 

street under the Public Health Act, 1848 . 
Held, that the agreement indhe expired lease 
had been abandoned and could not be enforced 
and that it did not amount to a dedication oi a 
Way to the public. Bealny v. Mtley Coriiow- 
Jkluh. J.,Oh.642; L.R.19Eq.37.o. 

Eights of Eeversioners.]— A dedication 

of a highway is not to presnm^ Kflv 
reversioner. Ba^eter v, Taylor, 1 N. A 111. lo , 
4 B. & Ad. 72 ; 2 L. J., K. B. 65. 

No dedication to the public of a right of way 
will be presumed to have been made by arevei- 
sioner in fee of land dining the existence of a 
terra of years under a lease. .BenmiiAseyJ odt y 
Brown, 35 Beav. 226 ; 11 Jnr. (N.S.) 1031 ; 13 
L T. 574 ; 11 W. B. 213. 

A tenant for life cannot dedicate a way as a 
highway as against the remameferman. Ayrt- v. 

Mw Forest Highway Boards bb J. r. 

Occasional TTser-Eifect of.]-The occasional 
user of a farm road by strpgers.is evidence of a 
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the brid-e, the public, from 1822 to 1832, used it 
Is a c matro-way. lu 1832 the company fui 
firi time imposed a toll upon all .simages 
traversing the iiridge, except tliose lielonering to 
the tenants of the Bolls estate ; and in IMO 
tLy removed the old swivel 

a stone bridge in the place of it. • ' ; ™ 

against the defendant for laissuig over the budge 
wdthout paving toll, the jmlge told tlio 
Zposing the bridge to have 1 J 

erected for the exclusive accommodation ol the 
tenants of the Bolls estate, still it. by i lm •'‘'ts "1 
the company, an idea grew uiv iii tho 
mblic that the company bad (ledic'attd 1 1 c \s<\} 
the public u^^e, they mi£?ht lind such dedication . 
-1-Md, that this was not ly 
that the evidence warranted t ic P*/.'' ‘‘'''I f 
a dedication. Grand Su nr y 7 '"y'l/ ’■ ^ - 

1 Scott (N.B.) 264; 1 Man. A G. ,i92 , 9 L. J., 

'ndd, also, that there was nothing m the 
constitution of tho company, or in tlicir projicrly, 
to prevent them from dedicating the bridge to 

*'^mere^a road was sot out by commissiout-rs 
under a loo,al act, ami certain persons only were 
entitled to use it, but in fact it had 
the public for many years Hold, that this was 
not sufficient evidence of f 
public. Bcdi V. St. BenediH,i B.AAld.44( , 2.i 

E. E. 441. 

T isna vested in Company for Statutory Pur- 


user of a farm road by strangers, is evidence ot a nana ves»u — j", ^ company umicr an 
public rather than of a private way and may be tte purposcS of their 

‘evidence of a dedication to the pub ic but must bv suih act may be 

he well weighed with reference to all the circuni- jjg a public highway, if such 

stances, tending to whether the otooi by the public be not incoinpatiblo, vvitli tlm 

intended such a dedication, especially if it lead > ,„ll,.,.ibp(l by the act. Tiiorcfovo. wlicrc 

to a place of resort for mere l^rpo^^o . plea- I^il nUf by a canal company 

sure. 3 /ri(fw<fv. HMict. SI. AF. dO , (>B. ,. ‘ ^kitutcs for the purp.w^ 

225. Lath, and it appeared tliat the use ot it as a 

is j public footpath was not inconsistent witir its use 
a-Ls a towing path by the ih.rt 


lowtu. 

J 1 ^ \ pf>ffy^ 57 Xj. , j „ Q. B._572 

Of a Sea Wall.l—There is nothing inconsistent ,p* 

■ /^P n con m* a river WfLll or fill 



Ui a, otseu »» cbxi.j — j-iivxw 1... -o — - , 

with the purposes of a sea or a xiyer wall or an 
embankment, erected to protect neighbouring 
lands, in a right of way along the suiiaee ; and 
the same evidence of user will raise a pre- 
sumption of dedication by the owner in the case 
of such an embankment as in any other case ot 
uninterrupted user by the public. 

Board of Works v. 

gOo ; L. K. 5 Q. B. 397 ; 23 L. T. 121 ; 18 W. W 948. 

Of Hoad originally intended for Special Per- 
sons.]— By their act of incorporation, the pro- 
prietors of the Surrey canal were to erect and 
maintain bridges over tho canal where it inter- 
sected any public highway, brulleway, or foot- 
path, and for the use of the owmers and occupiers 
of lands adjoining the canal. In 1804 the com- 
pany erected a swivel bridge (of sufficient 
dimensions for a carriage across the canal) at a 
spot where there had formerly been a public 
way, which at the most was only a bridleway 
This bridge was originally intended for the 
exclusive accommodation (as a carriage-way) of 
the tenants of an estate adjoining, called the 
Bolls estate. The neighbourhood having teome 
populous, and a church having been built near 

^ - y — 


21 (). B. I*. 273 ; r.9 

, ., 767 ; 36 Akli. 79,'. ; 52 .1. i*. 6«2-('. A. 

Where drainage eonunissioners wer*,' (hreeteu 
by act of })arliam(.‘ut k> ]>iir<‘hase land'', nut 
drains, and cleanse them when cut. planing 
the mud upon the banks Held, that it was 
competent to them to de<linatn sunh banks to 
the public as a liiehway. v. .Lrake, I 

N. & .M. 595 ; 5 B. ^ Ad. 469. 

Of Vague Tracks.]— The mere use by jjcopin 
of tracks in a wood’', where they were fn.-e to 
wander as they please<l is not neia-ssarily enondi 
to shew a deiUcation of such tracks to the puidjn 
as public footways. Chajman w 2 

F. k ,K. 864. 

Evidence that in a place ot resort lor pleasinv. 
as a wood, or the like, jicople have gone whnri'Vcr 
they pleased, there being no dchniit^ iraokway 
in any particular direction, but nieridy transitory 
tracks, and varying every seiisont-aini licver 
shewn to be repaired, is not ovkkmen of 
a public highw^ay or a publii* right of r<,*wiri for 
air and exercise, or a prescriptive right of way. 
Sehwimje v. Dowell i 2 F, & F. 845. 

Of Open Space— Ahsauce cf femial*] — 

right of way is actiuired by user, enjoyed over 
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every ])art of an open space and not between 
any definite termini, such user not being sufficient 
evidence of an intention on the part of the owner 
to dedicate to the public the whole surface of the 
space, Bohhmti v. Cowpen Local Boards 63 
L. J., Q. B. 235 ; 9 K. 858~C. A. 

Limited dedication — To Part of Public.] — 

There cannot be a dedication to a limited part 
of tlie public, as to a parish ; and such a partial 
dedication is simply void. Poole v. ILuskmson, 

11 M. & W. 827. 

A parish may possess, as private property, an 
exclusive right of way, but it must be by express 
gi'ant from the owner of the land ; and no such 
right can be presumed to have arisen from 
dedication, inasmuch as there can be no such 
thing as a dedication to a part of the public. 
BennoodMH/ Ic-sfry v. Brow?i, 35 Beav. 226 ; 

11 Jur. (K.s.) 1031 ; 13 L. T. 574 ; 14 W. E. 213. 

Por Limited Purpose.] — There may be a 

dedication to the public for a limited purpose, 
as for a footway. Poole v. IIu>'fM7i,mn, snpvst, 
vSemble, that there may be a limited dedication 
of a highway to the public, as for carts laden 
with coal. Stafford (Marquis) v. Coyney^ 7 
B. C. 257 ; 5 L," J. (O.S.) K. B. 285 ; 31 E. E. 186. 

For Limited Time.] — There can be no 

dedication of a way to the public for a limited 
time ; if dedicated at all, it must be dedicated in 
perpetuity. Neither can the public by non user 
release their rights. Da ices y. HawUlmf^ C. B. 
(N.S.) 848 ; 29 L. J„ 0. P. 343 ; 7 Jur. (N.S.) 262 ; 

4 L. T. 288. 

Evidence of mere Licence. — Where a 

landowner suffered the public to use for several 
years a road for all purposes, except that of 
carrying coals : — Held, that this was either a 
limited dedication to the public, or no dedication 
at all, but only a licence ; and that a person 
carrying coals along the road after notice not to 
do so, was a trespasser, Staffoi'd (Marquis) 

V. Coyney, supra. 

A road had been used by the public for about 
thirty years, but it appeared that in 1814, 
twenty-two years before the action, an agreement 
was made by the owner on one side, and a com- 
pany and a surveyor of highways of the hamlet 
an<r others on the other side, by which the 
owner agreed to let them use the road on the 
company p.aying five shillings a year, and finding 
cinders,' and the hamlet loading and s]u'eading 
them ; — Hehl, that although the evidence of user 
per se would shew a dedication by the owner of 
the soil, it was explained by the agreement, 
which only amounted to a licence to use the road 
while the conditions in it should be observed, 
Barraclonqlh v. Johuson^ 3 N. & F. 233 ; 8 A. & E. 
99 ; 1 W.,'W. H. 162 ; 7 L. J., Q. B, 172 ; 2 
Jur. 839. 

Dedication of Street — Kotice of—Neglect 

of Duty by Surveyor,] — Under 5 & 6 Will. 4, c. 50, 
s. 23, when a |)ersoii is about to dedicate a new 
road to the public, and seel?s to made it repairable 
by the parish, and gives notice to the surveyor 
that at the end of three months it will be 
dedicated, it is the duty of the surveyor to call a 
vestry meeting of the inhabitants, and if such 
meeting decides that the road is not of sufficient ] 
utility to justify its being kept in repair, it is 
his further duty to summon the party proposing 
to dedicate before the justices at the next 


special sessions for highw’-ays, who are to decide 
on the question of the utility of the road : but 
if the surveyor omits to summon the party, at 
the next special sessions after such vestry 
meeting, the parish is not liable to repair the 
road, and a mandamus will not lie to the justices, 
after the three months mentioned in the notice 
have expired, to view and certify that the road 
has been substantially made. Meg. v. Bay ye, 44 
L. J., M. 0. 45 ; 31 L. T. .585 ; 23 W. E. 165. 

Held, also, that the neglect of the surveyor to 
call a meeting did not enable the landowner to 
dedicate , the highway to the parish, and the 
acceptance by the vestry was a condition pre- 
cedent to dedication. Ih. 

Effect of Public Health Act.] — In 1798, 

by a local act, trustees were appointed to repair, 
&c., the streets of a township, and to levy rates 
on the inhabitants, who on paying them were to 
be exempt from all other charges, for paving, &c. 

In 1816, A. laid out a street on his land, which 
in 181 9 became dedicated to the public. Ini 823, 
by another local act, the former act w’-as repealed, 
and trustees were appointed for similar purposes, 
and it was provided that all persons should be 
exonerated from statute duty and compositions 
and all liability for highway repairs, that sur- 
veyors should be appointed to be in the position 
of surveyors of highways, all costs to be paid by 
the trustees out of rates, and when any new 
streets were properly paved, &;c., on application 
by the owners of adjoining houses, to declare 
them public, they were to be public and repaired 
by the trustees, and where any streets set out on 
private property had been opened and used f(U' 
three years, on appliciation to cause them to be 
paved, &c., they should be deemed public. In 
1851, the Public Health Act, 1848, was applied 
to the township and the local acts repealed ; 
and the local board having paved the street before 
mentioned, called on A. to eoutvibule as an adjoin- 
ing owner, under s. 69 of the last-mentioned act, 
which excepts highways defined by 1.5 & 16 Viet, 
c. 42, s. 1 3, to be repairable by the inhabitants at 
large. Bates had been paid in respect of the 
premises under the local acts, but the street had 
never been paved, &c., never been dedicated under 
5 & 6 Will. 4, c. 50, and no steps taken by the 
trustees or the local board to make it public : — ■ 
Held, that the first local act did not prevent a 
dedication to the public, that the second only 
applied to streets then in course of construction 
or afterwards constructed, and that therefore the 
street was a highway within; the exception in 
s. 69 of the Public Plealth Act,' 1848, and A. not 
liable. Hirst v. Halifax Local Board, 40 L. J,, 
M. C. 43 ; L, E. 6 Q. B. 181 ; 19 W. E. 279. 

Evidence of.] — If the owners of land 

suffer the public to have the free passage of a 
street in London, though not a thoroughfare, for 
eight years without any impediment, it is 
sufficient to presume a general dedication of it 
to the public. JR<uyl)y Charity v. Merrymeather, 
11 East, 376, n. ; 10 E. E. 528. 

The plaintiff erected a street, leading out of a 
highway across his own close, and terminating at 
I the edge of the defendant’s adjoining close, which 
was separated from the end of the street by the 
defendant’s fence for twenty-one years, during 
nineteen of which the houses were completed, 
and the street publicly watched, cleansed and 
lighted : — Held, that this street was . not so 
dedicated to the public, that the defendant 
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pulling down his wall might enter it at the end 
adjoining to his land, and use it as a highway. 
Wooilye? Y. liaMm, 5 Taunt. 125 ; 14 R. 

Ely Place, part of the liberty of batfron lliii, 
Hatton Harden, and Ely. Rents, is private pro- 
perty ; and, though it is generally open to the 
public during the day, has never been dedicated 
to the public. Pciul v. 1 G. & D. 316 ; 1 
Q. B. 832 ; 10 L. J., Q. B. 246. 

If a passage leading from one part to another 
of a public -street (though by a very circuitous 
route), made originally for private convenience, 
has been open to all the world for a great numbci 
of years, without - any bar or chain across it, and 
without any person meeting with interruption, 
it is to be considered as dedicated to the public 
and it iiecoipes a highway, to obstruct which is 
an indictable offence, v. Lloyd, 1 Gamp. 

260 ; 10 R. R. 674. 

Effect of Repairing.]— The defendant, to prove 
a public right of way over the plaintiffs land, 
shewed acts of repair done in a^ certain year by 
0., the township surveyor. The plaintiff offered 
to prove in answer an agreement made in that 
year, between 0. and the steward of the plaintiff s 
predecessor, that 0,, in consideration of repay- 
ment by the steward, should repair a road which 
according to the plaintiff’s case was the road now 
in question. The defendant’s counsel objected, 
because it did not appear that the steward 
had authority to mahe such agreement.^ The 
judge received the evidence, and the plaintiff had 
a verdict. On motion for a new trial the former 
objection was renewed, and it was urged also that 
the evidence, when given, did not shew that the 
road to which the agreement related was the 
same as the one now in question : — Held, first, 
that (assuming the I’oads to be identified) the 
agreement, even if the steward had no sufficient 
authority, was evidence to explain the fact of 
repaiiy and was properly admitted. Per mud v, 
Mlllmmi, 7 Q. B. 730 ; 15 L. J., Q. B. 103. 

Held, secondly, that if the evidence failed to 
identify the roads, the objection should have been 
made when the defect appeared, and that the 
point could not now be raised. J&. 

Acts to Prevent Dedication.]— If a person 
opens his land so that the public pass over it con- 
tinually, they would, after the user of a very few 
years, be entitled to pass over it and use it as a 
way ; and if the person does not mean to dedi- 
cate it as a w^ay, but only to give a licence, he 
should do some act to shew - that he gives a 
licence only. The common course is to shut it up 
one day in the year. British Mmeuni Trustees 
V. Flmiis, 5 Car. & P. 460; 

The erection of a bar, although it may have 
been knocked down, rebuts the presumption of 
a dedication to the public. Boberts v. Karr, 1 
Camp, 262. 

A gate being kept across a way is not conclusive 
that it is not a public way, as the way may have 
been granted to the public, with a reservation of 
the right of keeping a gate across it, to prevent 
cattle straying. Bams v. Stephens, 7 Car. & P. 
670. S. Beiev, Miss, 1 Jur, 960. 

Occupation Roads.] — Occupation roads laid out 
through an estate for the use and convenience of 
the inhabitants are not thereby dedicated to the 
public* Selh/ v. (hufstal Paiuee District Gas 
'OiK, 30 Beav. 606 ; 31 L. J., Ch. 595 ; 8 Jur. 
(N.S.) 422 : 10 W: R. 432. ^S'. a, on appeal, 4 
Be G. F. k J. 246 5 10 W. R. 636. . 
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There may be both an occui)ation-way and a 
public liigh\\Ti.y over the same road, for 
not, on becoming a highway, cease to he a 
patioii way. X*er Lord iJeinnaii, 


''""i to 


it does 
ID occai- 
;it nisi 

prius. 'krownlow r. Tomlhmm, 1 Man. & G. 4S4 : 
i Scott (K.ii.) 428. 

Deviation from ancient Path— Dedication of 
new Way — Evidence of.] — The right of devia- 
tion is not an inseparable incident to the grant 
of a highway, and is not to be ]>resunied in tiie 
absence of evidence, shewing that it has been 
either gran ted by t he o wi ler of the s{ >i] < )r < -n j « >> e{ 
from time immemorial. Arnold v. Ilolhroof;, 
42 L. J., Q. B. 80 ; L. li. 8 Q. B. 96 ; 28 L. T. 23 : 

21 W. R. 330. ^ 

A passer-by is not entitled to remove hurdles 
standing on land immediately adjoining a high- 
way, on the ground that they may be at night 
dangerous to the public. Ih. ^ 

The plaintiff was the occu|)icr ot an aranie 
field, across which was a publiy footpalh, but he 
and his predecessors had the right to plough^ up 
the footpath when ploughing the held.. The 
public, when the way was muddy, having <lev iatec I 
on to the plaintiff’s field, he, to prevent them fr(.un 
straying from the line of footpath, placed hinxUes 
on the sides of it, some of which wore thrown 
down by the defendant : — Held, that the fooU 
path having been dedicated to the public, with a 
reservation' of the right to plough it up, on its 
becoming impassable after being ploughed up 
the public had no right, in the absence of evi- 
dence of such a prescriptive right, to pass over 
the adjoining parts of the plaintiff’s fiekl^ ; and 
that the defendant was liable in an action of 
trespass. Ih. 

All ancient highway over a common or a down, 
was without authority or interference from the 
owner of the soil, diverted by an adjoining vm>- 
prietor, who substituted for it a new road which 
was used by the public for more than twenty 
years. After the lapse of that })erio( 1, 1 he original 
road was re-opened to the public, and the owner 
of the soil, over which the substituted road passed, 
built a wall and plant(3d trees across it. fn 
an action against a party for jmlling <lown 
the wall and cutting down the trees: — Held, 
that these facts afforfled no evidence of a dedica- 
tion of the road to the puldic, the public user 
being referable to the right of the public to deviate 
on to the adjoining land whenever the owner of 
the soil illegally stOi)S a highway or suffers it to 
become founclerous. Dawes v. Hawkins, 8 C. B. 
(N.S.) 848 ; 29 L. J., C. P. 343 ; 7 Jur. (N.S.) 262 ; 
4 L. T. 2S8. 

If there is an old way near to a | person’s land, 
and, by the fences decaying, the public come on 
the land, that is no dedication oi: tiio land as a 
way. British Mmeum Trustees v. Plnnls. h 
Gar. & P.460. 

In an action for an injury to the wife^ of 
the plaintiff, through the negligence of the defen- 
dant, in leaving an open vault or cellaa- im fenced, 
whereby she fell in, and was injured, the evi- 
dence was that pex’sbns were in the habit of 
going across the spot where the vault was, for 
the purpose of making a short cut from a street 
to the- main road, by avoiding an angle : but 
that the owner of the premises, as often as he saw 
them, turned them back : — Held, no evidence t)f a 
public way. ^tcfie v. Jaeltsou, 16,0. B. 199. 

, Rights of Owner.] — Bubject t6 the right, of the 
public to pass and repass, the owner of the stul of 
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a highway has the same estate in tlie soil as he 
had previously to this right being acciuired by 
the public. Ilarrlmn v. Rutland (JDulie), 62 
L. J., Q. B. 117 ; riW)8] 1 Q. B. 142 : 4 R. 155 ; 
68 L. T. 35 : 41 W. K. 322 : 57 J. P. 278. 

Tlie owner who dedicates to public use as a 
highway a portion of his land, parts with no other 
right than a right of passage, and ina}’ exercise 
all othej’ rights of ownership consistent with such 
dedication : and. the appropriation, made to and 
adopjted by tlie public of a part of the street to 
one kind of passage and another part to another, 
docs not d.eprive him of any rights as owner of 
the land which are not inconsistent with the 
right of [>assage Iw the public. St. Ma.rti Kerning^ 
ton Vndnj v. Janohn, 41 L. J.. M. C. 72 ; L. R.*7 
Q. B. 47 ; 25 L. T. 800 ; 20 W. R. 249. 

The }>rovisions of the highway and metropolis 
local management acts, so far as they apply to 
roads and streets, are subordinate to the para- 
mount rights reserved by the owner. 1 h. 

Therefore, when on a summons under 5 & 6 
Will. 4, c. 50, s, 72, it appeared that the owner 
of premises adjoining a public street had caused 
heavily-laden waggons to be d.ragged to and from 
his premises across the footway,'and had thereby 
injure*! it, the magistrate having found that such 
user was necessary to the reasonable enjoyment 
of the freeholtl premises, and was not inconsis- 
tent with the general welfare Held, that the 
summons was properly dismissed. II. 

Sight to Plough up a Path.] —There 

may, in law, be a dedication to the public of a 
right of way, subject to the right of the owner 
of the soil to plough it up in due course of hus- 
bandry, and to destroy all trace of it for the 
time. Merner v. Mnwagtite, L. J., M. C. 21 
L. R. 5 Q, B. 26 ; 21 L. T. 458 ; 18 W. R. 116. 

As far as living memory went, the occupier 
for the time Vjcing of a field over which a foot- 
path crossed, had been in the habit, in due course 
of farming, of ploughing up the whole field, and 
so destroying the footpath. There was no evi- 
dence of the existence of the footpath before 
living memory ; — Held, that the inference to be 
drawn was, that the owner had originally dedi- 
cated the right of way to the public, subject to 
this right of })enodically ploughing it up. Ih. 

A footway across a field had from time imme- 
morial at all times of the year been used by all 
pei’sons, as of right, but the occupier of the field 
and his piedecessors had also from time imme- 
morial ploughed u[) the footway in such parts as 
they thought fit, and in other jiarts lifted the 
plough across it ; — Held, that the surveyors of 
highways were not justified in repairing the 'way 
with hard materials so as to [)revent it from being 
ploughed, or the plough from being lifted over 
it so easily as before, as if. must be pi’esumed to 
have been dedicated to the public subject to the 
inconvenience of being occasionally ploughed up 
Arnold v. lUakar, 40 L. J., Q. li 185 L. R. 6 
Q. B. 433 ; 19 W, R. 1090— Ex. Ch. 

— Power of Magistrates to make Road over 
Land held for Public Recreation.] — Magistrates 
for a burgh hehl the links from time immemorial 
for the inhabitants, and, inter alia, subject to the 
obligation of preserving the same for the game of 
golf and for the recreation of the inhabitants. 
They had from time to time exercised powers of 
administration and management over the links. 
The magistrates proposerl to make a macadamised 
road along the outside boundary of the links, 


where that boundary adjoined certain feus let off 
by them in 1820, which feus ai'e no longer, in 
point of law, part of the links. -R., an inhabitant 
of the burgh and member of the principal golfing 
club there, and others, the appellants, sought to 
restrain the magistrates either, from making the 
road or from permitting any road to be used in 
that place for wheel traffic/: — Held, substantially 
affirming the decision of the court below, but 
altering their interlocutor, that the proposed road 
would have no substantial interference wdth the 
obligation of gojiing, &c., and that the road might 
be reconciled with its due observance : but that 
it w^as inconsistent with that obligation for the 
magistrates to alienate any part of the solum of 
the ground in question, or to abdicate their exist- 
ing powers of administration, cither by granting 
private easements to particular indivi(luals, or, 
having made the road, to create a public easement 
by dedicating it to the public. Patei'so-n v. St. 
Andrews QProwst')^ 6 App. Cas. 833 — H. L. (Sc.) 

Reservations— Eight to make Cuts for Drain- 
age.]- — There can he no dedication to the public 
of land as a highway, with the reservation of a 
right of making cuts through the land for the 
purposes of drainage. Mex v. Lcalte, 2 N. & M. 
595; 5 B. &:Ad. 469. 

— Tolls,] — The promoters of an intended 
road by deed declared that the road should not 
onhybe enjoyed by them for their individual 
purposes, but “ should be open to the use of the 
public at large for all maime.7' of purposes, in all 
respects as a common turnpike road,’' but subject 
to the payment of tolls by the persons using it : — 
Held, that this was not a dedication of the road 
to the public, and that the road was not a high- 
way repairable by the inhabitants at large under 
s. 150 of the Public Health Act, 1875. Yimter- 
herry v. Oldlimi CorporatUm^ 55 L. J., Ch. 633 ; 
20 Ch. B. 750 ; 53 L. T. 543 ; 33 W. E. 807 ; 49 
J. P. 532— C. A. 

Semble, an individual cannot, without legisla- 
tive authority, dedicate a road to the public if 
he reserves the right to charge tolls for the user ; 
and the mere fact that a number of persons form 
themselves into a company for making and main- 
taining a road, and erect gates and bars and 
charge tolls, does not make the road, a “turnpike 
road,” in the sense of a turnpike road made such 
by act of parliament, and so dedicated to the 
public, Ib. 

Subject to existing Rights. ] — A. highway 
may be dedicated to the public, subject to a 
pre-existing right of user by the occupiers of 
adjoining land for the purpose of depositing goods 
thereon. Monxnt v. CJtaniberlm, 6 H. &: N. 541 ; 
30 L. J., Ex. 299. 

Effect on Rent-charge.] — A rent-charge 

issuing from lands adjoining certain roads, and 
granted at a time when the roads were private 
occupation roads, in respect of the use of such 
roads, and the use of a sew’-er laid down In one of 
them, is not determined by the roads becoming 
highways repairable by the inhabitants at large, 
and the sewer becoming vested, in and discon- 
tinued by the local a^^thority ; and it matters 
not that the grantor of the rent-charge had 
covenanted in the grant to keep the roadvS and 
se-wers in repair. Merrett v. Bridges. 47 J. P, 775. 

Dangerous Obstructions.] — If a highway 

is dedicated to the public with a dangerous 
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obstruction tippn it, such as would haye been a I retrospective in respect of I’oads completely 
nuisance on an ancient way, as, a flight of steiis, I public by dedication at the time of the passini 
ox a projecting nap, no action can be Tnairit«.infv'! of rhp • it. tnnOinij i ^ 


T, T lo w -p 0.0 ^ iiecessjiatca p^Miie saift Statute 

A. ft' )n‘ ^ I'oad dedicated to the public can be<iome 

of a such a highway, do riotapiily to a, road made by 
lioaso having a covered area adjoining a public trustees under a turnpike act. Jiff//, v T/iniii/il 
tootway, which area was in existence before and 7 El, & Bl. 399 ; 3 Jur. (tr.s ) 713 - 5 ir it h2i’ 

atthetinieof the dedication of the highway, and . k ■ j i<.. /i^i. 

before 5 & 6 Will. 4, c. 50, for an injury to an ISTotice for Eepairs.] — .Tf a road has been 

individual from the giving wajt of the covering dedicated to the public and used, but the ncees- 
of the area in consequence of the wear and tear taken by notice, uiuhu- 

by public user. Ib. the above section, to make it repairable by the 

Where an erection or an excavation exists It is still a highway in other respects, and 

upon land which is dedicated to the public as a ^'^^^'Ction is maintainable for obstructing it to the 
highway, the dedication must be taken to be ^ y. JIu/it, ih'Q. B, 17. 

made to the public and accepted by them, sub- 

ject to the inconvenience or risk arisint*- from the Satisfaction of Local Board.]— A land- 

existing state of things. MsJier Y.Proivst; 2 S^ve notice to the local board of his 

B..&: H. 770 ; 31 L. J., Q. B. 212 : 8 Jur /ns'I dedicate a road as a highway ; to 

1208; 6 .L. T. 711. ' ^ 'vhich the board replied that they wouhl not 

f A. occupied a house adjoining to a public f‘'^‘“^P|’ r(jad, as it had nut lieen sewered, 
street, with a cellar belonging to it> The mouth- ’ fheir satisfaction. The land- 

of this cellar opened into the footway of the however, obtained and enroUe<l the cer- 

street by a trapdoor. During the day Dais trap- two justices, and the public then used 

door was open, but at night it was closed by a ^^opt in repair by the land- 

flap, which slightly projected above the footway months ; after which, it being 

and .had so projected as long as living memory was prefeiTci I against 

went back. B. coming along the footway at m habitants ; —Pleld, that the inhabitants 
night, stumbled over this flap, fell and sustained not liable, inasmuch as the road had not 

injury, for which he brought an action against a highway : loi’ that, assuming the above 

A. : Held, that the cellar flap had existed as to apply to the c.nse, the road had not 

long as the street, and that the dedication of the ! satisfaction of the local board, 

way to the public was with the cellar flap in it ! surveyors. 7^;. v. DulilHtii'hL 4 

^ and, therefore, that A. was not liable, as the I 

““ celUu' fl.vp was ~ .^atratea’ Certifiaateri— Jaariaa.. aflor 

the road was dedicated to the public and vested confnrmi-Hr S r I r 7 

certificate^ 

other, and the plaint J whanrfV ii^ don^i-.! 1 T''*' 

^Jject. to this obstruction, .the action against the ’ 

aetendants could not be maintained. Wtirne/’ v. , Appeal against Order of Justices '!- 

W an,hworth Jioa.nl of Wovlt^, 53 J. P. 471. Pnclor 5 A: B Will. 4, o. 5(», s. 23, a spcciaiTcssiij;; 
w j . — Avas held after the vestry had deemed a hHrnn-.rr 

sufficient utility to justify itsTbeilm 
side were the owners of land on e,4h kept in repair at tiie cxiienso of the pari.sh Tim 

wide ^ On onrsidp'^of“thT °”Si"ally ten feet ]«f ‘Ces made an order, in conformity with tl.n 
decitvitv 1 ^ highway there was a ^'etermmation of the vestry, that the hi'^hwav 

Thp ,wLf i sloping down to a brook. wa.s not of sufficient utility :— Held tliai an 
incf it^^ highway by increas- appenl to the quarter sKi.sions lav bv the persons 

s”le fowIr^thp^'^^T on the ‘le.hca(ing the highway against fhisonler? 'if™ 

> le towards the bxook, and it became necessary ^(n-by^shira JJ El. Bi. ck Pfl m- 27 T f 

fcn^^l O w kad never M. C. 189 ; 4 Jur. (k.S.) 755 ; « W. K 444. ’ 

cen icTict.d. It was in a hilly chstrict, and was m. ft 

k,> horse andi,,,f,l®”Triu^;.^~'" 7 “'': ^ way lias been 


Ti-.« r-oi 7 — * UVCJ luc emDanKment. 

The plaintiff brought an action for damages. 


1 • . — «,ij. ttuoiuix lor uaraages. a i * 7 * , .sf a. it. 

wmplammg that the defendants, had created a , A tp and used by the pul, lie 

fw alongside of the highway :-Held Mdiiiihthepari.shni^^ 

nArw not liable.^ <?«•«« v neither such dedication nor such user 

De \Hntoa, 58 J. P. 888 -C. A. , has been adopted or acquiesced in by the oar sh 


; ■ ' d Art a. a public road has been made snohnur 

^ , d. Adoption by Parish. suant to an act, which was to continue in force 

L & e Will. 4, c. SO, s. 23.1— Sect 23 of **'“ inhabitants „f a 

_o&6 WilL4;o.'50tHighWay Act, 18361, ‘ismot Lund to^do'^trl!!?^ ore thereby 
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performance of such duty was not an adoption facie evidence of a right to the soil extending to 
of the road by the parishioners ; and that, at the the centre of the road, Coohe v. Grpen., 1 1 Price 
expiration of the act, they were not bound by 736. 

common law to repair such road, /te v. Mvllor, And a recent right, founded on an inclosure 
•*1 B. & Ad. 32 ; 8 L. J. (0.8,) M. C. 109. under an act, does not make a distinction with 

By a local act for the better governing a regard to the general law. Ih. 
parish, it was enacted that no road which had The soil of‘ a public highway is presumably 
not been repaired by the parish should be vested in the owner of the adjacent land ad 
repaii'ed out of the parochial funds until such medium hlum vise. Salhhun) (Marquis] v. 
road should have been surveyed by two surveyors, G. iY. 5 C. B. (nr.s.) 174 ; 28 L. J., C. P. 40 ; 
and certified by them to have been properly 5 Jur. (N.s.) 70 ; 7 W. B. 75. 
made and diaiiied, one of the surveyors to be There is nothing in 3 G-eo. 4, c. 126 (General 
appointed by the vestry and one by the free- Turnpike Act), to alter this presumption, or to 
holder or his lessee. A road had been set out by vest the soil of that description of roads in the 
the pro[)rietors, for the purpose of letting the trustees. Ih. 

fi outage, 5,060 feet, as building ground. Eight If the lord of the manor, being owner of close 


used by the public for six months, and the free- road passes to the vendee, although the acreage 
uoldei and his lessee had appointed a surveyor, of each of the closes is stated in the convey- 
inquired the vestry to appoint one, which ances, unless there is enough in the deed to shew 
they rciused. Ihe court refused to grant a man- that the soil of the road was intended to remain 
damns to the vestry to compel them to appoint in the vendor. Ih. 

a surveyor as siich appointment would have the The presumption that the soil of a road, usque 
cnect ot throwing on the parish the burden of ad medium filum vise, belongs to the owners of 
would not be so much for the adjoining lands applies equally to a private 
the beneht ot the pubhe as for the peculiar beneftt as to a public road, IIohnp.s v. Bellinqham.. 7 
of the tj'eeholder during the time his buildings C. B. (is.s.) 329 ; 29 L. J , 0 P 132 * 6 Jur 
were being m’eeted, Bex v. Paddington Ventrij, (N.s.) 534. 

9 B. &; C. 456 ; 8 L. J. (o.s.) M. C. 4. Where the boundary of property is described 

as abutting upon a highway, such boundary must 
e. Property in the Soil. taken (in the absence of evidence the other 

. /-)/• xr. 7 . way) to extend to the middle of such highway. 

1 . Of Highway. ^ Strand Board of Works, 4 B. & 8. 55 i ; 

Title of Parisli~-Presumption of drant to J-, M. C. 83 ; 11 ‘l. T. 183 ; 12 W. B. 828 

Trustee for— long User.]— In pursuance of an — Ex. Ch. 
inclosure act passed in 1774, the commissioners 

thereby appointed set out a lane as a public way Evidence.] — The right of the owner of 

-over certain land in the manor of T. Since 1778 abutting oh a highway to the soil of the 
this lane ha( I been let by the vestry of the parish highway ad medium filum vim is founded on a 
every Easter to persons who paid for the hire of pi'esumption of law which exists only in the 
it and depastured it. There was no evidence to idjsence of evidence of ownership. Bexliott v. 
.shew to whom the soil of the lane belonged Corporation, L. R. 7 Ch. 421 ; 26 L. T. 

before the passing of the iiiclosure act. Nor W. R. 454. 

was There evidence of any grant thereof at any opposition to a claim of the owners of 
time to any trustee of the parishioners. The houses abutting upon an ancient street in a 
defendant, to whom the hiiie was so let by the town' that they were entitled to the soil of the 
vestry forayin', used, it foi' grazing slieep thereon, street ad medium filum vim, evidence was 
though one ot the terms of his lease was that he Jt-dduced, that the lords of the manor used 
should not turn sheep into it. An action was f^Ji’inculy to receive tolls in respect of markets 
brought by the lonl of the manor of T. asking held in the street, which tolls they subsequently 
for a. declaration that the soil of the lane be- sold to the corporation of the town ; that in 169*4 
longed to him, and an injunction to restrain the consideration of a yearly rent of 

<lefendant from ginzitig sheep thereon : — .Held, granted a licence to persons to dig up any 

tirst, that the true presum]>tion was that the soil of the town in order to lay ])ipes for the 

of the lane was not in tlie ioid of the manor, P^^rpose of supplying the town with water, which 
luit, notwithstanding 9 Geo. 2, c, 86, s. 3, and the ^’^nt was paid to them down to 1858, when it was 
absenct of any enrolled grant, was vested in bought up by the corporation for 757. ; and that 
some pei'sons as trustees for the parishioners, payments had on several occasions been made to 
and that, by virtue of 50 Geo. ,8, c. 12, s. 17, the lords of the manor by owners of houses 
churchwardens and overseers of the parish were Tt-butting on the street in respect of ericroach- 
sueh trustei's ; secondly, that apart from all ments made upon the soil of the street : — Hehl, 
presum])! ioiis the jiarish had gained a title to the ^bat the evidence of ownership in the lords of 
lane l^y the statul<i of limitations, subject to the tbe manor was suRiciont to rebut the presump- 
public right of way ; and, thirdly, that the fact tionof law, that the owners of the lands abutting 
that the {lefendaut had broken oiie of the condi- the street were entitled to the soil of the 
tions of his l<.,‘asc by putting sheep into the lane sri-eet ad medium filum vife, and that cotise- 
<lid not entitle* the ioiv.! of the manor to treat him q,uently the lords of the manor had shewn a 
as a tippasser. flaigh v. Uost, 62 L. J„ Q. B. to the soil in question, Ih. 

532 ; f 1893] 2 Q. H. 19 ; 4 R. 396 *, 69 L, T. 165 ; Though the right of the soil in a public high- 
57 J. P, 858— G. A, way belongs to the owner of the adjoining closes 

tv* ^ JI 3 * • * /V (when no other proprietor appears), usque ad 

iiigats of Adjommg Owners.]— Ownersbij) of medium filum yiai, this is only a presumption of 
land adjoining either side of the road is prima law in his' favour, when the original dedication 
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of the road caiiiiot be shewn by positive evidence. 
JTeadlam v. Jledley^ Holt^ H. P. 463. 

The plain tiif granted to the defendant two 
pieces of land separated by, and each described 
as abutting on, a strip of "land called a street, 
which the plaintiff intended to dedicate as a 
highway, but which was in fact never so dedi- 
cated. For more than twenty years before action 
the defendant used this piece of land for the 
purposes of his business in such a way as to 
make it impassible, save for foot passengers. 
Within twenty years both the plaintiff and the 
defejidant had repaired sorne railings which 
separated this intended street from an adjoining 
highway ; and within the same period the defen- 
dant had first enclosed a small portion of the 
street, and then fenced it in at each end, where 
it abutted on two highways. In an action to 
recover jmssessioii of the land Held, that the 
presumption that the soil to the middle of a 
highway belongs to the owner of the adjoining 
closed land, does not apply where such land 
abuts on an intended highway which has not at 
the time of the conveyance been dedicated to the 
public. Lmyh v. 49 L. J,, Ex. 220 ; 6 

Ex. D. 246/, 42 L. T. 463 ; 28 W. E. 452 : 44 
J. P. 488—0. A. 


, datory injunction must issue to coni]:)el the 
: removal of the fence, and an itiquiry as to 
j damages be directed, litumiz v. Sonthcnd Local 
1 Board, 67 L. T. 169. 


Encroachments,] — The common notion 

that owners of land on the sides of a liigiiway 
may encroach or enclose up to witliin fifteen feet 
of the centre is an error, and the question will 
always be as to the extent of t)ie higliway by 
user. Beg. v. Johnwn, 1 F. & F. 657. 


-- — By Conveyance.]— Where a piece of land 
which adjoins a highway is conveyed b}*- general 
words, the presumption of law is that the soil of 
the highway, usque ad medium filum, passes by 
the conveyance, even though reference is made 
to a plan annexed, the measurement and colour- 
ing of which would exclude it. BerrldqeY. Ward, 
10 C. B. (N.s.) 400 ; 30 L. J., C. P. 218 ; 7 Jur. 
(K.s.) 876. S. C., at Nisi Prius, 2 F. & F. 208. 

Where a deed of conveyance of land contiguous 
to a highway described the parcels, giving the 
acreage to the thousandth part of an acre, by 
reference to an ordnance map, and to a schedule 
and plan drawn on the conveyance, the measure- 
ments and corresponding numbers, and colouring 
of which did not include any portion of the higl> 
way, and further contained a recital that the 
trees on the land to be sold had been valued and 
the amount of the valuation, which, in fact, did 
not include any of the trees upon the highway, 
formed part of the purchase-money Held, that 
the presumption of law that a ‘moiety of the 
highway passed by the conveyance was rebutted. 
Berridge v. Ward, supra, distinguished. JPryor 
V. Petre, 63 L. J., Ch. 531 ; [1894] 2 Ch. 11 • 7 
K. 424 ; 70 L. T. 331 ; 42 W. R. 435. 

Strips of land lying along a highway, even , 
though indirectlyconnected with parts of aw^aste, 
may well pass under a conveyance of the adja- 
cent inclosure, though the deed purports to state 
the quantity of acres within the fences that were 
therein conveyed, if the words ‘‘more or less” 
Be}idy Y. Simpsoti, 7 Jur. (N.s.) 
1058 ; 9 W. E. 743— Ex. Ch. Affirming 8 C. B. 
(N.S.) 433 ; 6 Jur. (N,S.) 1197, 


^ Eights of Owners — Nature of Estate.] — 
Subject to the easement ac<{ui!-c(i by the 
the owner of the soil of a highway retains tin* same 
estate tlierein as he had previously to any ease- 
ment being acquired by the public. Jlarrlron v. 
Rutland (^Bulie), 62 L. J,, Q. B. 117; [1H<)31 1 
Q. B. 142 ; 4 E. 155 ; 68 L. T. 35 ; 41 W. E. 322 : 
57 J. P. 278. 


_ Injunction to prevent Laying Bown of 

Pipes.]— The owner of the soil in a public way is 
entitled to an injunction to prevent a stran*ger 
fi'oin la3dng down ])ipes therein, and from 
keeping there any already laid. Gooilmn v. 
Mhhardscm, 43 L. J., Ch. 790 ; L. B. 9 Ch. 221 ; 
80 L. T. 142 ; 22 W. R. 337. 


Eemoval of Obstructions.] — The owner 

of the soil of a highway may remove anyt inner 
thereon not justified by the easement, tliough 
not a nuisance to the way. Ilea. v. Mathiai. 2 
F. &;F. 570. ^ , 

One of the public has no right to remove an 
incumbrance to the soil of a highway unless a 
nuisance to the way. Ih. 



Access to Esplanade.]— An owner of land 
which runs right up to a 'public highway is en- 
titled to access to that highway from his land 
and that is so whether he is the presumptive owner 
of the soil of the highway or not. Where, there- 
fore, a landowner, whose land adjoined a public 
promenade which had been also for many years 
used as a public highwayforfoot passengers, was 
deprived of his access to the pi'omenade, by a 
fence erected by a local board in whom the pro- 
menade had been yested Held, that a nian- 


ii. Of Adjoining Land. 

Presumption,] — The presumption is,that wjiste 
land which adjoins to a road belongs to the owner 
of the adjoining inclosed land, and not to the 
lord of the manor. Steel v. Prhlett, 2 !8tai*k. 
463; 20 E. E. 717. 

And that, whether he is a freeliokler, a lease- 
holder, or a copyholder. Boe d. Bring v. Pearney. 

7 B. & C, 304 ; 9 D. k E. 908 ; 31 E. K. 2{.nh 

When strips of land lie between tiie high wav 
and the adjoining inclosure, the legal presump- : 
tion is, that the soil belongs to the owner of t]i<y 
adjoining old inclosure. Seoamn v. 3f(irreIL I 
Beav. 251. 

■ The ordinary presumption is, that strips of 
land lying along a highway, even though 
indirectly'’ connected with parts of the waste, 
lielong to the ovvgier of the adjacent inclosed 
land between which and the actual lieaten road 
they lie, and not to the lord of the manor, espe- 
cially if the adjacent owner has done acts of 
ownership without interruption upon tlio kind. 

V. Bendy, 8 C. B. (N.S.) 433 ; 6 Jur. (k.s.), 
1197. S. a, affirmed, 7 Jur. (N.s.) 1058 ; 9 VV. R. 
743. 

Primii facie the presumption is, that a strip of 
land lying between a highway ami the adjolnimr 
inclosure is, as well as the soil of the luLdiwav 
ad medium filum viae, the property of the owner 
of the inclosip. But if the strip of land com- 
municates with open commons or other larger 
portions of land, the presumption is either done 
away or considerably narrowed; for the evidence 
of ownership which applies to tlie larger poi’tkms 
applies also to the narrow strip which communi- 
cates with them. ar(m v. West, 7 Taunt m - 
17 E. E. 437. ' ‘ 
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Where the lord of a manor has coiiyeyed land 
to A., and afterwards other land to B., and it 
appears that a iiaiu'ow strip of land ])assed by 
one or other of the coTiveyanees, but it is doubt- 
ful by which, no presumption arises in favour 
of A. frcmi the fact that the stri[) of land lies 
between a highway and land undisputedly com- 
prised in the conveyance to A. White v. Hill, 
6 Q. B. 487 ; 14 L. J., Q. B. 71) ; 9 Jur. 129. 

Evidence to Behnt Presumption.] — Where 
the question was, whether a slip of land, between 
some old inclosurcs and the highway, belonged 
to the lord of the manor or the owner of the 
adjoining freehold : — Held, that evidence might 
bo received of acts of ownership by the lord" of 
the manor on similar slips of land not adjoining 
his own freehold in various parts of the manor. 
Doe d. Dnnrtt v. Kemp, 7 Bing. ; .5 M.Ai P. 173. 

Evidence of acts of ownership hi the lord of 
the manor is admissible to repel t he presumption 
tliat waste adjoining a road belongs to the owner 
of the n< I joining enclosed land. Anon., Lofft, 358. 

Upon a. ({uestion whether waste land on the 
side of a road belongeil to the owner of the 
adjoining inclosure, or to the lord of the manor, 
grants made by the lord of the waste lands lying 
on both, sides of the j’oad at a considerable dis- 
tance from the spot in dispute, but in continuity 
with it, are arlmissible in evidence ; acts of 
ownershi]) having been proved to have been 
exercised by the lord, on the waste in the imme- 
diate vicinity of the wastes adjoining to the 
plaintiif s inclosure. Doe d. Barrett v. Kemp, 2 
Scott, 9 ; 2 Bing. (N.O.) 102 ; 1 Hodges, 231 ; 4 
L. J., Ex. 331. 

But grants made by the lord, of waste lands in 
other parts of the manor, which were not in 
0 (Ji.itinuii.y wiih the spot in dis})ute, are not 
admissilde in evidence. Ih. 

'J’hough it is the pn^sumption of law that a 
.strip of waste land beiween an old inclosure and 
a highway belongs to the owner (jf the old inclo- 
sure, y<‘t that ]»re.sumptiun may be rebutted by 
shewing that there is f4her land also adjoin- 
ing the strip to which it may have formerly 
belonged. Doe d. I/arrimn v. Hampaon, 4 
;AA:B. 207rl7 :L. J., a;p. 225.: 

“Roadside Waste”— jfot Vesting in County 
Council.]— The land lying between the metalled 
part of ;i main road and the hedges on either side 
is ‘-roadside waste” within s. 11, sub-s. I of the 
U M-al (h.>venoaenl A<‘t. 1 8-^8, and tioes not vest in 
the county ctjuricii under s. H, sub-s. (5, of that act, 
Dnrtli^ V. KeMerrn Donnfii (hunelL tJO L, J., Ch. 
103 ; 45 Ch. D. 504 ; 03 L.T. 543 ; 39 W. 11. 199. 

2, STOPi»A(iE AND DIVEHSION OF. 
a. U»cler Inclosure Acts. 

'feHciMMON., '■ 


b. By Order of Justices. 

i. irenevally. 

Under 13 Oao. 3, e* "rs.j-^The 13 dm 3, c. 84, 
K. only referred to diverelons under writs of: 
ad quod damn nnu and under 13 Heo. 3, c. 78, 
8, 19, Mex V. Netkerthomj^ 2 B. & Aid. 179. 

Widening of Eoads.]— The power of two 

justtew, under 1.3 Oeo. 3, c. -Ups. order, 
any highway to be witlened, extended to roads 


repairable ratione tenure. Hex v. Bahne, 
Cowp. 64S. 

Sects. 6 and 63 of 13 Geo. 3, c. 78, did not 
authorise the surveyor to widen a road to thirty 
feet by removing a fence, unless the fence sup- 
posed to be an encroachment was actually upon 
the highway. Zoimn Y. Kaye. 6 D. & R. 20; 

4 B. &: 0. 3 ; 3 L, J. (o.S.) K, B. 123. 

Rendering Footpath a Cul de Sac.] — By 

13 Geo. 3, c, 78, justices were empowered to 
divert and stop up certain highways, and to sell 
the part stopped up ; but by s. 17, if they found 
it necessary, the old highway wms to be sold, 
subject to the right of way and passage to any 
lands, house or place, according to the ancient 
usage ill that respect. In 1827 orders for divert- 
ing, stopping and selling a pprtion of a highway 
were confirmed, at quarter sessions, containing 
the reservation of a free passage for persons on 
foot only over and along the land and soil of the 
highway to and from a certain public footpath 
communicating therewith at the letter E., as 
delineated on an annexed plan, according to the 
ancient usage thereof : — tield, that the efi'ect of 
these orders w-as to render another public foot- 
path which communicated with the old highw-ay 
at another point, and w^as not marked in the 
annexed plan, a cul de sac ; and that a land- 
owner was justified in closing a door at the 
point of communication. Req. v. Waller, 31 
L. T. 777. 

Setting out of JTew Highway — Necessity 

of.] — Under 13 Geo. 3, c. 78, s. 19, a newhigh- 
! way must have been set out before an. old one 
could be stopped up ; and it was not sufficient 
that another old highw^ay w’as widened in parts 
to answer the purpose of a new road. Welah v. 

I AWq 8 East, 394 ; 9 R. R. 478. But see B,ey. v. 

I Phillipit, post, col. 30. 

I Where a road was stopped up by order of 
justices, and a new’' one was substituted, partly 
over the ground of a stranger, and partly over 
an accustomed road, that was a sufficient com- 
pliance with the act, provided the new road 
conveyed the public to the same place as the old 
one did. De Ponthien v. Pen/n/fcather, 1 Marsh, 
261 ; 5 Taunt. 634 -; 15 R. R. (iOB. 

Application to the court to set aside an ad 
quod damnum, on a sxiggestion of surprise upon 
the iieighbou'ilng inhabitants when the inqui- 
sition w'as taken, and for want of a new road 
]>eing set out (in lieu of the road taken away by 
the person who issued the writ) in his own 
ground. Lord Chancellor held there was no sur- 
prise, nor was it necessary the new road should 
be set out on the party’s own soil. Vtmor, Kuo 
•parte, 3 Atk. 766. 

Sufficiency of Certificate.] — Where an 

order of justices for the diversion and turning of 
a road recited that they had viewed the new 
road and found it to be in good condition and 
repair : — Hel<l, to be a sufficient certificate xinder 
13 Geo. 3, c. 78, s. 19. De Pontlma v. Penny- 
feather, supra. 

Fresentment under— Effect of 5 & 6 * 

Will. 4, c, 50, upon.] — A presentment under 13 
Geo. 3, c. 78, was in progress -when » & 6 Will. 4, 
c. 50, which repealed that statute, came into 
opei-ation : — Held, that the court could not give 
judgment upon it. Reg^ v. Mawgon ilnlialn- 
tantA, 8- Ad. & E. 406 ; 3 K. & P. 502 ; 7 R. J., 
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ii Prwrto BMwav Act im ^asmuch as they have no power to stop 

Contents of Order.]— ^.n order of sessions for An order for (hverting aii old highway and sub- 
stopping up footpaths must distinctly describe stitiiting a new one, must shew, on t.he face of it, 
the parish they are in, their length and breadth, that the justices viewed the line of the proposed 
and ordei’ them to be sold. Be^ v. Kenyon, 6 new' road. Bex v. Kent JJ., 10 B. & G 477 * H 
B. & C. 640 ; y B. & E, 694. ' L. J. (o.s.) M. 0. 76. 

Semble, that to an order for diverting a road If a new hidiway be not set out befoj’e (he old 
made by justices under 13 Gep. 3, c. 78, the one be stopped up, the legality of the orders of 
names of the owners of the land through which the justices for diverting the old road an<i 
the road is to pass^ are not essential. Bex v. stopping it up may be (juestioned in au action of 
€amn, 3 D. k E. 36. trespass, iiotw'ithstanding such orders %vere con- 

In an order of justices for stopping up an firmed by the sessions oii api>eal stating the fact 
nnnecessary highw'ay under 55 Geo. 3, c. 68, it of a new road being set out in lieu of the old one. 
must be stated that it appeared to the justices The defendant cannot justify, under the general* 
on view that the w'ay was unnecessary. B.e,v v. issue, the cutting the posts and rails of the plain- 
}VoeGeden?dm JJ,,8 B. & C. 254 ; 2 M. & By. tiff, though erected upon the defendant’s own 
289 ; 7 L. J. (o.S.) M. C. 72. land ; there being no question raised as to the 

Justices could not make an order for stopping property remaining in the piaintifp. IVelah y 
up part of a highw^ay as unnecessary, under 55 Ay/.'?//., 8 East, 394 ; 9 E. E. 478. 

Geo, 3, c. 68, s. 2, unless they had viewed the An order for diverting and stopping up a liigh- 
highw'ay together ; nor unless the finding that way end substituting for it a new road is bad 
It Nvas miiiecessary was the result of that view, unless it appeai-s that the public ac<iuire as per- 
I* ^ ^ manent a right in the latter as thev hatl in the 

A. & E, ] 11 ; 1 H. & W. 600 ; 5 L. J., M. C. 6. former. Bex v. 3 M. & Ry. 433 ; 8 B & C 

By an order of justices, it was stated that 785 ; 7 L. J. (o.S.) M. C. 15 
three justices having particularly viewed the Justices by 55 Geo. 3* c. 68, s. 2, nu<dit make 
public roads within a parish thereinafter cle- an order for stopping a footway as uimecessaiT 
scribed, and being satisfied that they were without ordering itU) be sold. Bex v 'Sheer 
unnecessary to be continued, did order that such 1 B. & Ad. 482 ; 9 L. J. ro.s.) M C 38. ' 

roads should be stopped up and extinguished : — 

Held, that this order was invalid, inasmuch as ^7 what Justices.]— By 2 & 3 Will ‘t, 

it did not appear upon the face of it that the sched. (0.) 30, Clifton is made a part 

justices were, upon the view, satisfied that the of the parliamentary borough of Bristol, wdiich is 
roads were unnecessary. Bex v. BotmiMre ^ county of itself. Except so far as ' that act 
Qlarquu), 6 H. k M. 92 ; 4 A. & E. 698 ; 1 operated, it was in the county of Gloucester 
H. & W. 673 ; 5 L. J., M. G. 72. Held, that after the passing of liie Corporations 

An order of justices under 55 Geo. 3, c. 68, s. 2, Act (5 & 6 Will. 4, c. 76, ss.' 7, 8), the Gloucester- 
for stopping a highway, began with this recital, shire justices could not make an ortler for 
“ we,^” having viewed a certain public high- diverting a footway in Clifton, their jurisdiction, 
way,” &c., ‘‘ and it appearing to us that such hi such cases, being transferred to the justices of 
highway is unnecessary,” we do order, ice. Bristol. Bxx v. Gloucester JJ., 4 A. k E. 689. 
Held, a bad order, the words not necessarily in petty session having made an order 

implying that it was made upon the view “ of hu* stopping a highway under a local act, giviiu'^ 
the said justices ” according to the act, Bef/, v. an apiieal, and the time for apiieal having olaijsetf 
Jones, 12 A. & E. G84 ; 4 P. & B. 520 ; 1 Arn.icH. h. cannot be contended, on a proseentiou for 
113; 9 B. P C 504 ; 10 L. J., M. C. 5. obstructing such way, that the order was bad, 

Qu^re, whether the order should include an Because the justices were not properly summoned 
order for the sale , of the unnecessary highway, to the petty session. Bex v. Bownshire Ufar- 
and contain a description of its breadth, and a qws), 4 A. k E. 698 ; 6 N. & M. 92 * 1 H W 

reservation of the rights of the parties ; and tH3 ; 5 L. J., M. C. 72. ? - • 

whether the order, as set out in the case, sufii- « ^ ^ . 

ciently shews that the parties were, acting at a . T~ consent of Parties.]— An order made by 
special sessions. Ih. justices of peace, under 55 Geo. 3, c. 08, s. 2. for 

stopping up an old highway, and setting out a 
Validity of Order.] — An order of justice^ one, must shew that it was made with the 
under 55 Geo. 3, c. 68, stopping up more than the I the hand ami seal of 

highway, was void. IhxY.MavoHoh, I N & P ^'Be land through wdn'ch the new 

179 ; 5 A. k E. 841 ; 2 H. & W. 435 • 6 *L. J..' Bex v. 

M. C. 73. ’ * *' JJ,, 2 D. k E, 52. S, (J., nom. Bex 

Such an order, stopping up nart onlv of a ^ V’ 

highway, was void. Jh. ‘ . onler of justices for turning a 

Justices had no authority to narrow a high- 

way. Ih, ^ sealed by the attorney of the parties in and 

An order of justices under 55 Geo. 3, c. 68 for J, whose g’ound the new road was to pass, 
diTerting a public footway and substituting a Held iirTn.r?^ ‘..“if inincipal 

new one, wlilcli contained also an order for the w 1 ^^^^hed by the court, attor con- 

stopping up the old footway, was void. There v. /W, 3 U. k 11. 

should have been two separate orders : the one *’ Xf,, 1 B. & C. G22. 

, A. k E, 626 ; 6 L, j M C 10 ’ * * ' ^ "Ctice without Plan.]— An order of justices for 

>.» « 0* .f sssi, i“£s,ia sz 
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way, lying between certain letters on the plan, ment act, and the commissioners appointed by 
and coloured blue. Notice was published (pur- that act were liable to repair, and entitled to the 
suant to Geo. B, c. 68) of the order having control and management of the highway, but no 
been made ; but the notice haclLno plan annexed, provision was made by the local act for its diver- 
and merely described the i-oacf by termini and sioii, the inhabitants of the parish in wdiich the 
the part to be stopped up as so many yards of road was situate, in vestry assembled, have no 
such road : — Held, that the order explained by a authority under 5 & 6 Will. 4, c. 50, s. 8*2, to 
plan annexed was good, but that the notice w’-as direct their surveyors to make an application to 
insufficient. Ito v. Homer, 2 B. & Ad, 150. the justices to view the same in order to its being 
See N. O,, on motion for the rule, sub nom. stopped up. or diverted, and a certificate of two 
Bex V, Kent JJ.. 1 L. J., M. C. 29.* justices grounded on such an application is void. 

WymM V. Kmnt, 4 B. & S. 118 ; 32 L. J., M. C. 
“Ou3Sroticebeiuggiveu.’']~By59Geo.3,c,134, 204; 10 Jur, (n.s.) 39 ; 8 L. T. 455; 11 W. B. 
s. 39, an order of the church building coinmis- 


s. 39, an order of the church building commis- 
sioners for stopping paths through a church- 
yard is to be made with consent of two justices. 


Sufficiency of Statements in.] — certi- 


and on notice being given in the manner and ficate of a justice for the diversion of a highway, 
form prescribed by 55 Geo. 3, c. 68 ; and no need not state that the prop,ose(.I new highway is 
appeal lies against the order. By 55 Geo. 3, c. 68, nearer and more commodious; it is sufficient if 
s. 2, the stopping up was to be by an order of the statement is in the alternative. Betj. v. 
two justices, provided that were given in the PMlllpa, 35 L. J., M. C. 217 ; L. E. 1 Q. B.’648 ; 
form annexed, which form stated that the order 12 Jur. (N.s.) 920 ; 14 W. E. 791. 
had been signed ; but there was an appeal to the it is not necessary that the new highway 
sessions, and if no one appealed, or the order was should he over entirely new land ; it is a sufficient 
confirmed on appeal, the way was to be stopped, substitution if an old narrow highway is widened 
and the proceedings conclusive Held, that an so as to form a more commodious road. Ih. 
order of the commissioners being final when It is sufficient if the certificate states that the 
made, must be preceded by notice, and that the old highway will be unnecessary when the pro- 
words “ on notice being given,” in 59 Geo. 3, posed alterations are completed. Ih. 


c. 134, s. 39, must, with reference to such an 
order, be read “ after notice given.” Beg. v. 


Proceedings were taken under 5 &: 6 Will. 4, 
c. 50, ss. 84, 85, to divert a footpath which crossed 


Arhimight. 12 Q. B. 960 ; 18 L. J., Q. B. 26 ; 13 the corner of the grounds of an asylum, the new 
Jur. 300. path being of greater length round the fence, 

-- .. - « . - „ . , . , , and upon what had been a ditch between the' 

Notice of Special Sesswas, by whom to be the highway. Two justices certified 

pven.]-lhe notices of holdmga special the new path was more commodious than 

tor the purpose of diverting a public highway, ^he old. but mLle no mention in their certificate 
when given to the justices of^ the peace of the any consent of the owner. A wp-itten consent 


county acting within the district, must be gnven proprietors of the asylum was inrolled 

by the high constable of the Jiundred. Bex v. the certificate and plan by the quarter 

i^nxrey -41; i H. & E. co7; 4 ggssions. This consent professed to be by the 

Xj. j. (O.s.) iv. l>. -lb. owners of the lands or grounds through, along 

Proof of Highway— Evidence of Order.!— An adjoining which the footpath was intended to 

award, niaile in 1S30, under an inclosure act, diverted and turned, and they, consented to 


which empowered the commissioners to stop up 


be diverted and turned, and they, consented to 
the making and continuing the new path through, 


highways, subiect, nevertheless,' to the order and adjoining their lands or grounds 

concnriWce of two justices, directed a public Held, that this was a substitution of a new path 
bighwav for carriages to be stopped up. Ever that the certificate ne«l not mention the consent 
since the award (i.o. for twenty-eight years) the this;consent contained m 

road had been stopped up by a gate, ami had ^ect what was mentioned in the scheduled form, 
never been used by the public with carriages or 

horses. There had been, however, some uSir hr f 


never been used by the public with carriages or 

horses. There had been, however, some uSir hr ^7^'° 3»s‘ic®s pvMeedmg under s. 84 of the 
foot pa.sscngers. No proof was given that the Act (.o ic 6 W ill. 4, c. oO), tor the diver- 

reiiuisitc order of justices had ever been made ; — ^ footway , found that the jiioposed hue 

Held, that from the non-user of the road for so "j® “carer and more commodious ftan the 
long a period, the jurv might presume that there ®“c.’ An appeal was made agaumt this 
was such an order.' irdlianA. JSvton,i H. proceeding, under s. 88 ot the same act ; and 
3.07 ; 28 L. ,1., E.v. 14fi ; .'i Jur. >.i) 770 ; 7 appellants set foi^ in the .statement of 

W il *>91 Ex (‘h ' V. ./ J their grounds of appeal, that the proposed new 

* ' * way was not “nearer and more commodious” than 

the old one : a jury being empanelled to try the 
iii. Sinve the HfgJiway Act, 1835. appeal, found that the proposed new way was 

Power to Order on a Contingency.] — Justices nearer,” Vjut not “ more commodious,” than the 

of the peace have no power under r, &; 6 Will. 4, old one Held, that on this finding the court of 
c. 50, H. 85, to order a highway to be stopped up quarter sessions could not make an order for 
because, in consec^uence of matters to arise at diverting the tootway. ^ The justices m their 
some future time, another road not yet made will certificate described this footway as leading 
be nearer or more commodious to the public, ^ t'cm to A. It appeared that the old fpot- 
Jieg. V. Mulqleu Lorn I Board, 5 B. & S. 621 : 33 v-ay led, in fact, from W. to a point in the high- 
L J . M C 188 - 10 Jur, (N.S.) 1125 ; 12 W. E. 951. way leading from A. to several other places, and 

consequently that the footway was a mode of 
Validity of Certificate— Authority to make communication between W. and those places, and 
Application.]— •When a highway, which was that the new footway, joining the highway at a 
situate locally within the boundaries of a parish, part neamr to A. than the old one, was nearer as 
was alsp within the limits of a local improve* between W» and A.,' but longer as, between W*' 
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and other places. In the ground of appeal it 
was stated that “ reference being had to the 
diferent places, fee., with which the footway 
comnuinicated, tlie new way was not nearer than 
the old one” : — Held, that the jury w^ere pro- 
perly directed to construe the worcl “nearer,” 
not ‘as between W. and A., but as between the 
point at which the new and old footway parted, 
and the point where the old footway reached the 
hisfh j'oad. lleq, t. Sidles, 1 Q. B. 919 ; 1 G. &: D. 
304; lOL. 157. 

A party, desirous of stopping up a highway 
in a metropolitan parish, required the vestry 
of the parish, pursuant to 5 & 6 Will. 4, c. 50, 
s. 84, and 19 & 20 Viet. c. 112, s. 9, to give 
notice to and direct the clerk of the vestry to 
convene and assemble a meeting of the vestry 
for the special purpose of considering her desire. 
All the other steps preliminary to stopping up a 
highway, as required by ss. 84 and 85 of the 
former act, were duly carried out, but the two 
justices who viewed the highway omitted to state 
in their certificate that the surveyors had first 
duly obtained the consent of the inhabitants of 
the" parish in vestry assembled, or were acting 
under an order of the chairman : — Held, that 
this technical objection to the form of the certi- 
ficate did not invalidate the order of sessions by 
which the highway was shut up, Meg. v. Hervey, 
44 L. J., M, C. 1 ; L. R. 10 Q. B. 46 ; 31 L. T. 
505 ; 23 W. B. 231. 

When no Appeal.] — When there is no 

appeal, it is the duty of the sessions to be satis- 
fied that the certificate is correct on its face, and 
accompanied by plan and proof, such as required 
by the 5 & 6 Will. 4, c. 50, s. 85. Meg. Y. Wor^ 
eestersUrc JJ., 3 El. & Bl. 447 ; 2 C. L. R. 1333 ; 
28 L. J., M. 0. 113 ; 18 Jur. 424. 

Must be Founded on Inspection of 

Justices, not upon Inquiries.]— Justices in cer- 
tifying under 5 k, 6 Will. 4, c. 50, s. 85, that 
they have viewed a highway proposed to be 
<livcrted, and that the proposed new highway is 
nearer qr more commodious to the public, must 
so certify from their own inspection, and not 
as the result of inquiries from other persons. 
When, therefore, justices certified that the pro- 
posed new highway would be more commodious 
to the public than the present highway because, 
“ upon inejuiries,” they found that the” old path 
was inconvenient, and the new path convenient : 
— Held, that the certificate was invalid. Meg. v, 
Wallace, 4 Q. B. D. 641 ; 40 L. T. 518. 

— Delegation of Discretion to Surveyor.] — 

Mandamus to remove obstructions on a highway. 
Return shewing that proceedings were taken 
under 5 & 6 Will, 4, c. 50, s. 82, for diverting the 
highway, that two justices viewed the highway, 
•and the pi’oposed new highway, and certified that 
they had done so, and that the proposed highway 
was more commodious to the public, which certifi- 
<;ate was laid before the quarter sessions ; that no 
.appeal was made, and the proceedings were regular 
up to the order of the sessions ; that the order 
directed the surveyor to stop the old highway, 
and before doing so to make the new one, and in 
'doing this not to pull down any house or build- 
ing, or take away the ground of any yard. The 
return shewed that the proposed line pass^id over 
;a building and a yard, and that the siitrveyors 
bon^ fide made the new line as near to the old 
dine as could be without pulling down the building 


ami taking the yard, and then stopjjod up the 
old way: — Held, that either the oi’der of sessioits 
was bad as delegating to the surveyors a <ils<n'e- 
tion as to the line of the ne*w highway to h(^ 
made, or if the WT>rds to this purport wen; 
rejected, it did not appear that the order was 
obeyed ; and the old highwaj" was jiot sh(;wn to 
have been effectually stopped. Jlcg. v. Xcio- 
market Mg., 15 Q. B. 702 ; 4 New J4ess. Cas, 241 ; 
19 L. J., M. 0. 241. 

Hegiect to give Prescribed Hotices.] — 

Three roads, each in a separate ])arish, formed 
one system, and consisted af. three iimbs, nm- 
ning from three turnpike roads at the ]}oints 
A., B. and H., and meeting at a jaunt U., so as 
to form a figure like that of tlie letter Y. 
The justices, purporting to act under 27 k 28 
Viet. c. 101, s. 21, made three eertifietdes as to 
each of the highways. The roads referrtul to 
in the certificates were described, one as riunuug 
from D. to A., anotlicr as running frtun D. to B., 
and a third as running from H. to C. 4’he eerriti- 
cates also recited that the requisite notices liaci 
been given, A notice had been jdace<l at tin; 
points A., B. and C., but not at the central point. 
D. The certificates having been affirmed on 
appeal : — Held, that a certiorari must issue for 
the purpose of quashing the order of sessions, as 
each of the orders related to a separate hi.ghway, 
one end of which was at B., so that tlie prt^eribed 
notices had not been given, and the exadificate 
was invalid. Meg. v, Surrey JJ.. 39 L, J., M.. C. 
145 ; L. R. 5 Q. B, 466. 

The applicant for the certiorari resided in t,he 
neighbourho<xl of the highways to which fibe 
certificates related : — Held, that, by reason of his 
residence, he was a person grieved, and entitled 
to the certiorari as of right. Ih. 

Expenses— Bight to employ Solicitor.]— The 

charges of a solicitor enqdoycd by an urlwn 
autiiority to comluct proceedings at the instance 
of an individual for the sto];)ping up or diveriitig 
a highway under ss. 84, 85, of the Highway Act, 
5 &; 6 Will. 4, c. 50, are not “ exjxtjses ” within 
s. 84 of the act, so as to be recoverable in the 
manner pointed out by s. 101 Semble, that all 
the steps required by s. 85 to be taken for the 
purpose of obtaining the or<ler uf sessions, are 
ministerial acts which ought to be done by th{; 
surveyor of the local authority. lYdted Land 
Co. V. Tottenham Local Board, 53 L. J.. M. C. 
136 ; 13 Q. B. D. 640 ; 32 W. E. 798. 

Notice of Vestry Meeting.]— Notice of a vestry 
meeting was given in the words following : 
“Hamlet of Trevecca, — 1, the inidersigntHl, 
hereby give notice that a meeting of thed rate- 
payers of the above hamlet will be held at the 

yestry-room, &c for the purpose of taking 

into consideration the proceedings n(.>w taken by 

Mr. John Barry, of , against Mr, Rhys 

Davies, surveyor of the Talgarth District High- 
way Board, resjtecting Blaenanbueh road, and 
for other purposes connected wdth the highways 
of the above hamlet.” The meeting so convened 
passed a resolution that the road should be 
stopped up, under 5 & 6 Will, 4, c. 50, s. 84 : — 
—Held, that, having regard to the fact that jiro- 
ceedings had been taken for compelling the parish 
to repair the highway, the notice sufficiently 
informed the public that any stcj)H which might 
be necessary for defeating these proceedings, such 
as stopping up the highway, would be considered 
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by the vestry, and that the meeting was there- 
fore duly convened, lleg, v. Powell^ 42 L. J., 

M. C. 129 : L. E. 8 Q. B. 403 ; 28 L. T. 097 ; 

21 W. E. 867. 

Plaee for affixing Kotices.] — The Highway 
Act, 1835, provides by s. 85 that upon proceedings 
under that and the preceding section for turning, 
diverting, or stopping up a highway, notices shall 
be affixed by the surveyor “at the place and by 
the side of each end of the said highway from 
wffience the same is proposed to be turned, 
diverted, or stop|)ed up,” and “on the door of 
the church of every parish in. which such high- 
way so proposed to be diverted, turned, or stopped 
up" or any part thereof, shall lie ” : — Pleld, that 
it is sufficient to affix notices at the commence- 
ment and termination of the particular portion 
of highway proposed to be dealt with, and on 
tlie church door of the parish or parishes in 
which such portion is situated. v. Surrey 

XL. 61 L. J.. M. C. 153 : [1892] 1 Q. B. 867 ; 66 
L. T. 578 ; 40 W. E. 500 ; 56 J. P. 695— G. A. 

iv. Appeal against Order. 

To Quarter Sessions.] — An appeal to the quarter 
sessions lies under the 27 & 28 Viet. c. -101, s. 21, 
against an oi’der directing that a highway shouhl 
cease to be a highway which the parish is liable 
to repair. Reg. v. Surrey Ji/., 39 L. J., M. C, 

49 ; L. E. 5 Q. B. 87 ; 18 Vh E. 166. 

Time for — Notice of.] — ^Where sessions are 

regularly held on certain fixed days, at certain 
places in difEerent divisions of a county, and in each 
division of a county (except the first), by adjourn- 
ment from the preceding, the ten days’ notice 
of appeal against a certificate for sto])ping up a 
highway, under 5 & 6 Will. 4, c. 50, s. 88, is to be 
reckoned with reference to the first day of the 
sessions held in the first of such divisions, though 
the highway is not situate within such first 
division, lleg. v. Sufolh JJ.. 3 New Bess. Gas. 
146 : 5 D. k L. 558 ; 17 L. J.. M. C. 143 ; 12 
Jiir. 480. 

Notice of appeal against an order for closing 
a highway required by 5 & 6 Will. 4, c. 50, s. 88, 
must be given ten days before the commence- 
ment of the original quarter sessions ; not ten 
days before the adjourned sessions of the district 
in which the highwav is situate. Swift v. 
Lancashire JJ.. 22 W. L 76. 

Under 5 & 6 Will. 4, c. 50, s. '88, an appeal 
against a certificate of justices for stopping a 
highway cannot be brought unless ten days’ 
notice has been given before the quarter sessions 
held next aftei’ the expiration, of four weeks 
from the lodging of the certificate with the clerk 
of the peace. Reg, v. Lancauhire JJ.. 8 El. & BL 
563 ; 27 L. J„ M. G. 161 : 4 Jur. (N.S.) 375 ; 6 
W. E. 74. 

Where the sessions had entered and respited 
an a})peal, of which such notice had not been 
given, the court quashe<l the order of sessions on 
certiorari. Ih. 

Where the general quarter sessions commence 
on a certain day, and are in practice afterwards 
adjourned and held on another diiy in another 
place, for the purpose of deciding matters in its 
vicinity, the notice of appeal must be given ten 
days before the day first mentioned, though the 
highway is in the vicinity of the latter place. I h. 

The 12 & 13 Viet. c. 45, s. 1, which requires 
fourteen day s’, not ice of appeal to be given upon 
appeals (with certain exce})tions) to the quarter 


sessions, applies to an appeal against a certificate 
for diverting a hi^way under 5 A 6 Will. 4, c. 60. 
But the provisions in s.-84 of the 5 & 6 Will. 4^ 
c. 50, which requires the chairman of the vestry 
to give an order in writing directing the suv- 
veyor to apply to two justices to view the high- 
way do not . apply to a case where the proceed- 
ings are taken at the instance of a private 
individual. Reg. v. 3Imde^ 41 L. J., M. C. 47 ; 

23 L. T. 859. 

Therefore, when an individual took proceed- 
ings under 5 & 6 Will. 4, c. 50, to divert a high- 
way, and the vestry assented to his proposal^ 
but the chairman of the vestry did not give any 
order in writing to the surveyor to apply to the 
justices, and he appealed against the certificate, 
giving only ten days’ notice of appeal, which 
notice the sessions held to be sufficient, and 
upon its being objected that the certificate of 
the justices was bad for not alleging that the 
chairman gave the surveyor an order in writing 
to apply to two justices to view, they held such 
order to be bad for such omission : — Held, that 
the quarter sessions were wrong upon both 
points, for that the notice of appeal was bad for 
not being fourteen days at least, and the cer- 
tificate was good. Ih. 

An order made under 55 Geo. 3, c. 68, s. 2^ 
could not be- confirmed till the sessions held next 
after the expiration of four weeks from the first 
< lay on wffiicli the. notices required by law had 
been published. Re.v v. Renhlghshlre -/.A', 2 
D, & E. 52. S. (A., noni. Rex v. Mrli, 1 B. & C. 21. 

Neglect to give Notice— Misdescription of 
Way.] — Upon a rule for a mandamus to compel 
the sessions to inrol an order of petty sessions, 
for stopping up a footway, there being fair 
ground for believing that many pej'sons had been 
misled by the published description of the foot- 
way, and had therefore neglected to give notice 
of appeal, the court made a rule to let in the 
appeal. Rex v. Sujfolh JJ., 6 B. & C. IIU ; ^ 
D. cV: E. 11 ; 5 L. J. (O.S.) M. C. 27. 

Statements in Notice— Party aggrieved. J— A 

notice of appeal, by an inhabitant of a parish, 
against an order for sto})ping up an unnecessary 
public footway, under 55 Geo. 3, c. 68, s. 2, must 
have stated that the appellant was injured, or 
aggrieved, pursuing the language of s. 3, or the 
party had no locus standi in curia, Rex v. 
Esex JJ.,1 D.& E. 658 ; 5 B. & C. 431 : 5 L. J. 
(O.S.) M. G. 65. S. P.. Rex v. Somersetshire JJ., 

7 B. & C. 682, n. 

by a local act, certain trustees of roads were 
authorised to make an order for stopping up part 
of certain old highways, and a right of appeal 
was given to any person who might be aggrieved 
by the making of any such order : — Held, that, 
in a notice of appeal against an order of the^ 
trustees for stopping up a highway, it was 
necessary to state that the party intending to 
appeal was aggrieved by the order. Rex v. 
Yorkshire (IF. R.') JJ, 7 B. & G. 678 ; 1 M. & Ey. 
647 ; 6 L. J. (O.S.) M. C. 59. 

A notice of appeal against an order for stopping 
up a highway is sufficient if it states that the 
appellants are aggrieved by being compelled to 
go a greater distance to the next market town 
from their respective residences than they would 
have gone if the road intended to be stopped up 
were put and kept in a proper state of repair. 
Bex V. Ady, 4 K. &: M. 365 ; 1 H. & W. 42 ; 4 
Uv: J:., M. G.,..76. 
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In a notice of appeal against an order for — Held, that, inasmuch as by 5 & 6 Will. 4, c. 50, 
stopping up a footway (under 55 Geo, 3, c. 08, s. 90, the court is required to give costs, whetlier 
s. ;i), it sufficiently appeared that the appellant the appeal is heard or not, they were bound to 
was a party aggrieved, if it was stated that he enter continuajices and make such order for 
and his tenants, occupiers of a farm and lands costs as by law required. liaj, v. Yorhali'n^e 
near the way, and who had heretofore used, and (TF. II.') JJ., 2 B. k, 8. 811 ; 31 L. 3., M. (h 271 ; 
had a right to use it, and also other persons and 9 Jur. (x.s.) IIS ; 0 L. T. 494 ; lo W. U. 757. 
the public, would be put to great inconvenience. Two justices, by an order at special sessions, 
Mexv. ( IF. i2.) /Ji, 4 B. & Ad. 085 ; 1 directefl a footway to be <l.i verted, under the 

H. & M. 427 ; 2 L. J., M, G, 93. authority of 55 Geo. 3, c. 08, s. 2, iigidnst which 

a party aggrieved gave notice of appeal to the 
Mandamus to Compel a Hearing — Appeal next quarter sessions. In the interval, the jus- 
against several Orders.] — An appellant gave tices gave notice to the appellant that they liad 
notices of appeal against three orders, all of the abandoned the order, which had becni tiled witlj, 
same date ; he attended the clerk of the peace to the clerk of the peace pursuant to the statute : 
enter, and the entry was in the following form : I — Held, that the sessions laid no jurisdiction to 
“ A., appellant, against an order of B. and C., award the ajjpellant his costs of' preparing t/> 
esquires, dated, &c., for stopping up footways try the appeal, cither under the apjaad <*hiustj! 
in,” (fcc. He paid the fee as upon one appeal, of the 55 Geo. 3, e. 08, s. 2, or under 13 Giau 3, 
At the sessions the appellant’s counsel, being c. 78, s. 80. Ilex v. Wing, 0 H. k K. 3)23 ; 4 
■called upon to elect which appeal he would pro- B. & C. 184 ; 3 L. J. (o.s.) K. B. 201. 
ceed with, proved his notices upon one, which 

was dismissed on a supposed defect of notice, Effect of UTonpayment.] — The nonpay- 

.and the order confirmed, as were the two others, of costs awarded by an order of quarter 

nothing being said of the appeals against these, sessions, on the trial of an appeal against the 
to which the same objections would have applied, stoppage of a highway, under 5 0 Will. 4, c. 5<), 

On motion for a mandamus to enter continuances s. 90, is not an offence forming a subject fora 
and hear the appeals, it appearing that the pre- conviction under ss. 101 and 103 ; but the non- 
liminary objection taken was unfounded, and payment of them may be enforced by a distress 
that the appellant had in reality intended to warrant, issued by two justices under s. 103, 
enter his appeal against all the orders, the court grounded directly upon the order of sessions, 
made the rule absolute as to all three. Ik Selwood v. Moimt, 1 G. k I). 358 ; 1 Q. B. 720 ; 

10 L. J., M. 0. 121. 

Defects in Certificate— Jurisdiction of Court.] a distress warrant is bad, if it does not 

— Upon appeal against an inrolment of a certili- shew on the face of it an order of sessions for the 
cate by two justices for the diversion of a high- payment of a specific sum as costs, Ik 
way, and the stopping up of an old road under 
5 & 6 WiU. 4, c, 50, the sessions have jurisdiction « >o,, 

to inquire into defects upon the face of it, and 

are not limited to the trying by a jury the three Indictment for — Evidence of Motive.] — Upon 
■questions of fact stated in s. 89. Meg.Y.Worces- indictment for stopping up a highway, it 
tenhlre JJ,, 3 El. & Bl. 447 ; 2 C. L. R. 1333 ; appeared that the road ran through a meadow ; 
23 L. J., M. C. 113 ; 18 Jur. 424. ’ ^ pa^y was the occupier of the meadow ; 

that he was dead ; that he had planted ,'i willow 
Distinct Orders in Certificate.] — On appeal to meadow ; that, at the time of plantingq 

the quarter sessions against a certificate of because that spot was the 

justices ordering certain roads to be diverted f^o^i^ulary of the road, and that he did it to mark 
and others to be stopped up, the court may con- l'X)imdary -Held, that the declaration of his 
film the order as to the stopping up, and quash i^^t'^tive for planting the willow was not evidence 
it as to the diverting, Meg. v." Midgley Local reputation, although the act itself might l.)e. 
Board, 6 B. & S. 621 : 33 L. J., M. C. 188 ; 10 

Jur. (N.s.) 1125 ; 12 W. K. 951. Where, upon an indictment for stop]>ing up a 

highway which ran througli a meadow, tlu-re was 
Costs — Discretion.] — The 5 & 6 Will. 4, c. 50, ^ general verdict for the crown, the jury finding 
s. 90, by which “the court of quarter sessions is specially that a gate at the entrance of the roa<l 
required to award costs to the party giving or contemporaneous with the roatl, the court 
receiving notice of appeal (against a certificate granted a new trial, as the gate might have been 
of justices for stopping up a highway), whether prevent cattle from straying, ami not to 

the same shall be tried or not,” is imperative, <2^clude the public. Ik 
and the court of quarter sessions has no discretion n n 

to disallow such costs in any particular case. - Gneved.] — Ihe prosecutor of an 

Bou?ieeg, Bx parte, 2 C.L.Kl59ii. indictmemt for stopping a common footway, 

Hotice of anneal havincr been sriven ap’a.f-nRt n. used it for some years before it was 


Hotice of appeal having been given against a used it for some years before it was 

certificate of justices for the diversion of a ^ party grieved wjtliin 5 k 6 

highway, the party at whose instance such cer- ^ I 

tificate had been given gave notice to the appel- 
lant that he had abandoned further proceedings. 


Term Rep. 32. 


W^ng called C aS aF“ne to a“^tol # 'v'’ 1 

appearing, it was struck, ont.. Afterwards, on F ’oU action. ItLg.v. Broke, 1 

the same day, an application was made by tie 

eoi^el % the appellant to reinstate the appeal. Contractor acting under statutory Powers — 
and make -an order for the ccists'of the appellant: Duty to prevent Passengers going^ astray.*— 
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A duty is cast upon those who, in the exercise of 
statutoi’V ‘powers, divert a public footpath, to pro- 
tect, by fencing or otherwise, reasonably careful 
persons using the footpath, from injury through 
Qroinsr astray at the point of dlversioiL Hirst v. 
^Tai/kir. 54 L. J., Q. B. 310; 14 Q. B. D. 918 ; 33 
W.' B. 582 ; 49 J. P. 359. 


the strips, amount to a nuisance and obstruction. 
JSkcol V, JBeaumont, 53 L. J., Ch. 853 ; 50 L. T. 
112 . 

Placing Bar across part of public Footway — 
Eight to Use as private Carriage-way.] — See 
Pidlin V. 64 L. T. 134, post, col. 45. 


3. ITsee op. 
a. Obstruction. 

i. What Amounts to. 

Encroachments generally.] — The erection of a 
building within fifteen feet of the centre of a 
ca.rriage-\vay, which has been repaired by the 
surveyor for the six months preceding, but not 
on any part of the highway which has been 
lately used for passage, is not an encroachment 
of which justices can take summary cognizance ^ 
under 5 (& 6 Will. 4, c. 50, s. 69. Gha-pman v. 
RoUmon,! M, & El. 25 ; 28 L. J., M. G. 30 ; 
5 Jiir. (I1.S.) 434 ; 7 W. B. 12. 

By 27 & 28 Viet. c. 101 (the Highway Act, 
1864), s. 51, if any person shall encroach by 
maldiig any hedge or other fence on the side of 
any carriage-way, or within fifteen feet of the 
centre thereof, he shall be subject on conviction 
for every such offence to a penalty, notwith- 
standing that the whole space of fifteen feet from 
the centre of such carriage-way has not been 
maintained with stones or other materials used in 
forming highways. A person erected a fence 
upon the site of an open and nninclosed ditch, 
which was his property, which, however, was 
within fifteen feet of the centre of a carriage-way : 
— Held, that this was not an encroachment 
within the meaning of the section. Field v. 
Tkimie, 20 L. T. 563. 

By 27 & 28 Viet. c. 101 (the Highway Act, 
1864), s. 51, if any i)erson shall encroach by 
making or causing to be made any building or 
])it, or hedge, ditch or other fence, on the side or 
sides of any carriage-way or cart-way within 
fifteen feet of the centre thereof, he shall be 
subject, on conviction foi.‘ any such offence, to 
any sura not exceeding 4:0s., notwithstanding 
that the whole space of fifteen feet fi’om the 
■centre of such carriage-way or cart-way has not 
been jnaintained with stones or other materials 
used in forming highways : — Held, that this 
enactment only applies to persons who have 
committed the encroachment upon the carriage- 
way or cart-way, or upon that part of the side 
which has been dedicated to the public. 
Eaditon v. Richmond lllqhway Rlstrict Board, 41 
L. J., M. C. 25 ; L. B. 7 Q. B. 69 ; 25 L. T. 586 ; 
20 W. B. 203. 

A post and wire fence was erected by A. 
within eight feet from the centre of a highway ; 
he intended to keep it up for five years as a guard 
to a quick fence to be laid down at a distance of 
fifteen feet from the centre : — Held, that the 
jiistiees should have convicted A. of unlawfully 
encroaching on the highway under s. 51 of the 
Highway Act, 1864. Clarkm v. Arnold, 54 J. P. 
630. 

Bitches cut at side of Eoad.] — The right of the 
public to use a highway extends to the whole 
road, and not merely to the part used as via trita. 
Therefore, ditches fifteen inches wide and ten 
inches deep, cut completely across the strips 
of grass land at the sides of roads, so as to 
amount to a dauber to persons walking along 


Wall.] — Semble, that a wall inclosing part of 
a street is an obstruction to the safe and con- 
venient passage along the street, within the 
Towns Improvement Clauses Act of 1847, what- 
ever be the width of the uninclosed portion of 
the street, Bagshaw v. Buxton Local Board, 
45 L. J., Ch. 260 ; 1 Ch. B. 220 ; 34 L. T. 112 ; 
24 W. B. 231. 

Eight to Eemove.] — See post, col, 44. 

Putting up Stalls — Jurisdiction.] — Under 
5 Eliz. c. 4, s. 48, it is lawful to hold petty sessions, 
otherwise called statute sessions, in all shires 
wherein such sessions have been used to be kept, 
but there cannot be a legal custom to put up 
stalls for refreshments at such sessions on the 
public highway. And if such stalls are put up 
so as to obstruct the free passage of a highway, 
the persons putting them up are liable to be 
convicted under 5 & 6 Will. 4, c. 50, s. 72, Simp- 
son V. Wells, 41 L. J., M. C.105 ; X. B. 7 Q: B. 
214; 26 L. T. 163. 

The jurisdiction of justices is not ousted by a 
claim of right to put up such stalls. li. 

Depositing Euhhish.] — Upon hearing an 
information and a complaint, under 5 & 6 Will. 
4, c. 50, s. 73, for a nuisance, by depositing 
rubbish on a highway, the defendant claimed to 
be owner of the land, subject to a private right of 
road only, and denied the existence of a high- 
way : — Held, that it was competent to the 
justices, as a necessary preliminary to the 
exercise of their functions, to determine the 
question of highway or no highway, and that 
title to the land was not involved in such 
question. Williams v. Adams, 2 B. & S. 312 ; 
31 L. J., M. C. 109 ; 8 Jur. (N.S.) 816 ; 5 L. T. 
790. 

Depositing Stones for Eepairs — ^Liability of 
Surveyor.] — A local surveyor of highways, in 
repairing a road, placed stones thereon, and 
allowed them to remain at night insufficiently 
fenced, and without sufficient light to warn the 
public against the obstruction : — .Held, that he 
was properly convicted under s. 72 of the High- 
way Act (5 &; 6 Will. 4, c. 50), notwithstanding 
that he might also have been guilty of an 
offence under s. 56. Fear nicy v. Ormshy, 4 
C. P. D. 136 ; 27 W, B. 823. 

Depositing Clay.]— The plaintiff having a 
right to use a road, the defendants (a railway 
company) contracted for 20,000 cubic yards of 
clay ; and on the 2nd of March fifty loads of 
it were brought by the contractor, for the pur- 
pose of being removed into the defendants’ 
premises, and were placed in the road opposite 
the plaintiff’s gates, sb as to obstruct the 
1 entrance. All further carting into the road was 
stopped upon plaintiff’s application to defen- 
dants, but the clay was left on the road until the 
9th5 when its removal was commenced, and 
finished on the 13th. On the 10th the plaintiff 
filed his bill, and on the 12th obtained an ex 


40 


39 


WkY-—HigJmays* 


parte injunction to prevent the injury complained 
of, having, prior to the 10th. employed a person 
to' remonstrate with the defendants, which caused 
the removal, although the plaintiff was not aware 
that the removal was intended when he filed his 
hill:— Held, first, that the contractor was the 
agent of the defendants, and that therefore they 
were liable for his acts ; secondly, that the use 
of the road by tlefendants was unreasonable : 
and, thirdly, that the subsequent removal W'as 
no ground for dissolving the injunction, unless it 
could be shewn that the plaintiff was guilty of 
misrepresentation or concealment as to the pro- 
bable continuance of the evil when he filed his 
hill Ignorance of what the plaintiff ought to 
ihave known is not sufficient ground for dissolv- 
ns the injunction. Semple v. Lonmii and 
Bfrmingham Rif,, 1 Bailw. Cas. 480; 2 Jur. 

^^And see S. C„ 1 Bailw. Cas. 120, where the 
Lord Chancellor, reversing the decision of the 
vice-chancellor, refused an injunction, because 
plaintiff had not established his right at law, 
tlie affidavits being conflicting on the question of 
nuisance. 

Sweeping Snow off Tramway Line— Sprink- 
ling Salt on Snow.]— See, Ogston v. Aberdeen 
District Tramways, post, col. oH. 

laying Timber.] — Under 5 & 6 Will. 4, c. 50, 
s. 78, which enacts, that if any timber is laid 
upon any highway, so as to be a nuisance, and 
shall not after notice be removed, it shall be law- 
ful for the surveyor, by order in writing from a 
justice, to remove the timber, an order of a 
justice, reciting that the plaintiff’s timber was 
laid on a highway, and directing its removal, is 
conclusive to shew that the locus in quo was a 
highway, so that the plaintiff, in an action against 
the justice who made the order, cannot dispute 
his jurisdiction on the ground that the locus in 
quo 'was not a highway. Ilonld v. Williams, 
D. & M. 631 ; 5 Q.'’B. 469. 

Standing of Vehicles.]— The niere fact that a 
piece of ground, part of a public highway, has 
for twenty years been used by an innkeeper for 
the standing of the vehicles belonging to his 
guests, is no answer to a complaint for the 
obstruction under 5 & 6 Will. 4, c. 50. s. 72. 
Gerring v. Barfield, 16 C. B. (N.S.) 597 ; 11 L. T. 
270. 

Where the commissioners of pavement within 
a certain disti-ict were authorised by act of parlia- 
ment to direct and regulate the stands of hackney- 
coaches within the district : — ^Held, that this 
gave them power to remove a stand from a street 
where it occasioned obstruction in the carriage- 
way. Bex V. Bawlimon, 6 B. &; C. 28 ; 9 
D, & R. 7 ; 5 L. J. CO.S.) M. C. 16. 

Traction-engine on narrow Road,] — Persons 
using a traction-engine and trucks on a high- 
way may be indicted for a nuisance, if they 
create a substantial obstruction and occasion 
delay and Inconvenience to the public substanti- 
ally "greater than such as would arise from the 
use of carts and horses. Beg. v. Chittenden, 15 
Cox, C. C. 725 ; 49 J. P. 503. 

Roller left on Highway.] — ^The defendant left 
an agricultural roller between the hedge and the 
metalled part of . the road, having removed it 
from a afield on the opposite side of the road for 


his own convenience. A })ony drawing a car- 
riage in which the plaintiff’s wife was riding, 
shied at the roller and upset tlie carriage, 
whereby the plaintiff’s wife was killed Held, 
that the roller was an obstruction to the high- 
way, and that it was an unreasonable usur of the 
higliwav by the defendant, h ilhins v. Dag, 12 
Q. B. D. 110 ; 49 L. T. 899 ; 82 W, il. 128 ; 48 
J.P.6. 

Where a steam -rollc]*, though lawfully on tlie 
highway, constitutes a nuisance, the owners are 
liable for damage caused thereliy, though Hiey 
have not been guilty of any negligence. U is a 
question for the jury in each case, whether a 
steam-roller was or was not a nuisance on the 
occasion complained of. Jefi'erg v. St. Bancras 
Vestrg, 68 L. J., Q. B. 618 ; 10 K. 554. 

Use of Perambulators.] — The use of a ])ub]ic 
footway includes that of a pei-ambnlator as a 
usual accompaniment of a large class of foot 
passengers, if of a size and weight not to inc(»n- 
venienee other passengers, and not to injure the 
soil. Beg. Y. Mathias, 2 F. & F. 570. 

Whether, under the circumstances, the use 
of such a vehicle is justifiable, is a question of 
fact. Ib. 

Riding on Footpaths.] — The 5 & 6 Will. 4, 
c. 50, s. 72, iraposas a penalty on any person 
“ who shall wilfully ride upon any footpath or 
causeway by the side of any road made or set 
apart for the use or accommodation of foot, 
passengers, or shall wilfully drive any horse, 
&c., cattle or carriage, upon any such footpath 
or causeway ” : — Pleld, that the enactment applies 
only to footpaths (as well as causeways) by the 
side of roads, and not to footways in general. 
Beg. V. Bratt, 87 L. J., M. C. 28 ; L. E.'8 Q. B. 
64 ; 16 W. Pv. 146. 


Bicycle.] • 

post, cols. 54, 55. 


•See J\BGee v. MSGrath, 


Collecting Crowd.] — The appellant was suin- 
moned under the provisions of s. 72 of tie; 
Highway Act, 1835, for wilfully obstructing the 
free passage of a public highway at Se(Igl<;y. 
It appeared that he had marched into the Bull 
ring (which was a highway) at the head of a, 
band, and had taken up his position there, and 
had addressed a ci’ow'd for an hour and a half, 
during which period no person could, witliout 
considerable inconvenience and danger, have* 
either walked or driven across that p>art of the 
highway where the appellant and his band and 
the crowd were stationed. The magistrate was 
of opinion that, although tliere was a passage 
round the crowd available for traffic, the appel- 
lant was not entitled to appropriate to himself 
any part of the highway ; accordingly he was 
convicted : — 'Held, upon the above facts, that 
there was evidence on which the magistrate 
could properly convict the appellant of an offom^e 
under s. 72 of the Highway Act, 1885. Iforne.r 
or Homer v. Cadman, .55 L. J., M. G. IB): 54 
L. T. 421 ; 34 W. B. 418 ; 10 Gox, C. C. 51 ; 50 
J. P. 454. 

Cattle.] —Under 27 k 28 Viet. c. 101, s. 25, 
the owner is liable to a penalty if cattle, sheep, 
&c., are found lying about any highway, notwith- 
standing they are under the control of a keeper 
at the time, Lawrence v, Bbig, 9 B. k S. 825 ; 
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37 L. J,, M. a 78 ; L. U. 3 Q. B. 345 ; 18 L. T. 
356 ; 16 W. li. 966. 

By 27 &; 28 Viet. c. 101, s, 25, if any horse, 
ox, &:c., is found straying on or lying about 
any highway, or across any |)art, or V)/ the sides 
thereof, the owner shall be liable to a penalty 
not exceeding os. for each animal, provided 
that nothing in the act shall be deemed to 
extend to take away any right of _ pasturage 
which may exist on the sides of any highway : — 
Held, that the owner of cattle found straying 
on the metalled part of a highway was liable to 
the penalty, notwithstanding he had a right of 
pasturage on the sides of it. (rolding y. Stock- 
10 B. k 8. 348 ; 38 L. J., M. C. 122 ; L. K. 

4 Q. B. 516 ; 20 L. T. 479 ; 17 W. B. 722. 

By a local act, a barrier bank, made for drain- 
age purposes in Lincolnshire, together with a 
road thereon, was vested in trustees, who were 
tlirected and required from time to time to let 
the herbage of the bank to be grazed with sheep 
only, at such yearly rent as could be reasonably 
ha(i for the same. " The road ran along the top 
of the bank^ and was an open public highway. 
fSheep owned by a renter of the herVjage, and 
depastured on the sides of the barrier bank, were 
found upon the metalled part of the high\vay, 
and the owner was convicted and fined under 
the Highway Act, 1864 (27 & 28 Viet. c. 101), 
s. 25 Held, that the conviction was right. 
JBothamlcy v. 24 L. T. 656. 

By the Public Health Act, 1875, highways (not 
being turnpike roads) are, in urban districts, 
vested in and put under the control of the urban 
authority for the district, which in some places 
is the local board. In 1771 the commissioners 
under an inclosure act set out E. and C. as 
private roads. In 1818 E. became a public road, 
and as such has since been repaired by the 
parish. C. has always continued to be a private 
way. Until 1863 the surveyor of highwaj-'s, and 
subsequently the local board (to whom the office 
of surveyor of highways was then transferred, 
and who in 1875 became the urban authority 
for the district under the Public Health Act), 
were accustomed, year by year, to let the right 
of pasturage on the sides of E. and C., though | 
several persons in the neighbourhood had insisted | 
on the right to put cattle in both places without | 
making any payment. In February, 1876, the 
local board let to the plaintiff the right of 
herbage on the sides of both E. and C. for a term, 
notwithstanding which the defendant insisted, 
during the continuance of the term, on turning 
out his cattle to graze on the side of both roads. 
The plaintiff thereupon brought an action for 
trespass against the defendant : — Held, that the 
action was maintainable so far as related to the 
sides of E., which by virtue of s. 149 of the 
.Public Plealth Act, 1875, had become vested in 
the local board in such a 'way as to confer the 
right of jitasture ; but that the plaintiffs claim 
failed as regarded C., the local board having no 
title, and there being no such actual or conclusive 
possession on the j)arl of the plaintiff as would 
enable him to maintain an action for trespass 
against the defendant. Cm'erdale v. Charltmiy 
47 L. J., Q. B. 446 : 3 Q. B. D. 376 ; 38 L. T. 6S7 ; 
26 W, K. i)87. Affirmed, 48 L. J., Q. B. 128 ; 
4 Q. B. 1). 104 ; 46 I.. T. 88 ; 27 W. R. 257— 

Turned loose.”] — By the 2 k 3 Viet. 

c. 47 (Metropolitan Police Act), s. 54, a penalty is 
im|K)sed on all persons wlm, to the animyance of 


passengers shall turn loose any horse or cattle 
in a thoroughfare Held, that the expression 
“ turned loose” means leaving the cattle without 
any control. Shechorn Y. Wells., 3 B. & S. 784 ; 
32 L. J., M. C. 179 ; 9 Jur. (X.S.) 1104 ; 8 L. T. 
274 ; 11 W. R. 594. 

Where, therefore, a person sent his cattle ■^nth- 
out any halter, but under the care of a boy, to 
graze on a highway : —Held, that this was not an 
offence within the act. Ih. 

Overhanging Trees.] — By the Highw^ay Act, 
1835 (5 & 6 Will. 4, c. 50), s. 72, if any person 
shall wilfully obstruct the passage of any foot- 
way, he is made liable to a penalty of 40*'. A 
person was summoned under this section for 
obstructing a w\ay. Evidence was given that 
trees and underwood on his land had grown over 
and across the way, so as to be an obstruction to 
the free passage along it : — Held, that the person, 
in merely suffering the trees to grenv so as to be 
an obstruction, did not wilfully obstruct the way 
within s. 72. Walker v. JIorMr, 45 L. J., M. C. 
34 ; 1 Q. B. B. 4 ; 33 L. T. 601 ; 24 W. R. 95. 

Power of Magistrates to cut down.] — 

Magistrates have no power, under the 5 & 6 
Will. 4, c. 50, to cut down trees which may 
damage the highway, if planted for ornament 
and slielter. FrampUm v. 'Hjfiti. 2 Jur. 986. 

Order of Justices on Occupier.] — The 

word “ owner ” in s. 65 of the Highways Act 
(5 & 6 Will. 4, c. 50) means the person in actual 
occupation. An order of justices under s. 65 for 
lopping trees overhanging a highway, made on a 
summons served only on the occupying tenant 
of the land abutting on the highway : — Held, to 
be valid, and in form sufficient : — Woodard v. 
3^ 'die ri cay Highway Board., 48 L, J., Cli. 535 ; 
llCh. 1 ). 214j 27W. R. 593. 

Lopping done by Surveyor ou Default.] 

— At a special session for the highways, an order 
of justices under 5 & 6 Will. 4, c. 50, s. 65, was 
made, reciting a complaint by the surveyors that 
the owner had refused and neglected to cut, 
prune, or plash certain hedges, and to prune or 
lop certain trees upon his farm, on the side of a 
carriage-way or cart- way, “ whereby the sun and 
wind were excluded from the carriage-way or 
cart- way, to the damage thereof, and whereby also 
obstructions were caused in the carriage-way or 
cart- way ” ; that the owner had appearetl, and the 
offence was proved ; and the justices did thereby 
order the owner “ to cause the hedges to be cut, 
pruned, or plashed, and the trees to be pruned or 
lopped, and the obstructions complained of, to 
tlie injury or damage of the highway, removed 
within ten days from the service hereof.” Upon 
default of the owner to comply with this order, 
the survej’-or cut one of the hedges, and removed 
the obstruction caused thereby, and, in so doing, 
cut down the tl>orn trees or thorns in < question : — 
Held, that the order, if not valid, afforded no 
justification to the surveyor. Jenny v. JBrooky 
1 New Sess. Cas. 323; 6 Q. B, 323; 13 L. J., 
Q. B. 376 ; 8 Jur. 782— Ex. Ch. 

Held, also, that the order, so far as the direc- 
tion contained in it to cut, prune, or plash the 
hedges without any description of the extent to 
which it was to be done, was bad, but was good 
as to the residue, and justified the surveyor in 
removing any actual obstruction to the highw^ays 
by hedges or trees, though, as to the trees, it was 
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defective, in omitting to state that they were 
not planted for ornament, &c. /&. 

Held, lastly, that a statement, that the hedges 
and trees were growing on the plaintiffs farm, 
and. on the side of the highway, was equivalent 
to a statement that he was the owner of the land 
next adjoining the road ; so that the order was 
not bad altogether for omitting to shew that 
fact. II. 

Kecovery of Expenses — Mandamus to 

issue Warrant.]— The court will not grant a 
rule nisi for a mandamus to compel justices^ to 
issue their warrant to levy the expenses of cutting 
a hedge, pursuant to 5 & 6 WiU. 4, c. 50, s. 65, 
unless it appears that a demand has been made 
of the expenses from a person sought to be 
charged, and that the justices were informed of 
that demand. Wldtemarsli^ Ex jyarte^ 8 D. ?. C. 
4B1 ; 4 Jur, 823. 

Allowing Bain-water to Ball from Eaves of 
Building.]— C. was occupier of a stable, and 
also owner, but not occupier, of some cottages, 
and the dripping of the rain-water from the 
eaves of the stables and cottages obstructed the 
free passage of the adjacent public footways by 
flowing upon and over them, and caused public 
inconvenience to the passengers. C. had frequent 
notice of the obstruction, but did nothing to 
remove it Held, that he was not guilty of 
wilfully obstructing the free passage of the high- 
way within 5 & 6 Will. 4, c. 50, s. 72. CroasdiU 
V. JRatollffe, 5 L. T. 834. 

Making Eires.]— The lighting of a fire within 
fifty feet of the centre of "the highway is not an 
offence within 5 & 6 Will. 4, c. 50, s. 72, unless 
done “ to the injury of such highway, or to the 
injury, interruption, or personal danger of any 
person travelling thereon.” Stmson v. BroiLm- 
inn. 1 H. &; K. 263 ; 35 L. J., M. C. 152 ; L. R. 1 
C. P. 321 ; 12 Jur. (N.S.) 262 ; 13 L. T. 799 ; 14 
W R 395. 

H. was charged under 5 & 6 Will, 4, e. 50, s. 72, 
wdth unlawfully assisting in making a fire on 
the highway. He was rolling a tar-barrel that 
was alight, along a road, but no one was injured 
or endangered : — Held, that H. could not be 
convicted, as it was essential to the offence that 
passengers should he endangered or interrupted. 
Hill V. Somerset.^ 51 J, P. 742. 

Bemoving Elagfttones.]— Up to 1855 a foot- 
way across a brook had been by means of four- 
teen stepping-stones. In that year the highway 
surveyors reduced the number of stones, increased 
their height, and placed flagstones on the top of 
them, forming thereby a kind of bridge Held, 
that the surveyors were not justified in so doing, 
and that the owner of the land adjoining the 
brook having removed the flagstones, could not 
be convicted of obstructing the way under 5 & 6 
Will. 4, c. 50, s. 72, SnteVffe v. Sowerly, 1 L. T. 
7 ; 8 W. R. 40. 

Omission to remove Obstruction.] — Magistrates 
convicted the appellant of the offence of “wil- 
fully obstructing the free passage of a highway,” 
under 5 & 6 Will. 4, c, 50, s. 72, although the 
appellant had not done any act of obstruction : 
— ^Held, that an omission to remove an obstruc- 
tioir after notice to remove it might amount to 
wilful obstruction; G^uUy BmMTi, 53 L. J., 
M. C, 35 ; 12 Q, B; D. 121 ; 48 4. P. 309, 



Obstruction of Cnl-de-sac.]— A public foot- 
path was rendered a cul-de-sac by })uildiiigs 
authorised by act of parliament ; the delendaiit 
obstructed the path at a place between which 
and the end of the cul-de-sac there was iso open- 
ing or thoroughfare. Upon an indictment tor 
this obstruction, the jury found the defendant 
guilty ; but also found that this part of the pain, 
which the obstruction stojsped, had ceaseil 1o be 
of any public utility ; — Held, that a |>ubLic pat.h 
was still a highway, although it had becoiiui a 
cul-de-sac; ami that the measure <)f public 
inconvenience cause<l by tlie obstruction ot sucb 
a highway could be considered only with regard 
to the punishment of the person causing it. 
Her/. V. Burneij, 31 L. T. 82H. 

ii. lleniotal of. 

By County Council — Main Bead.] — A county 
council is entitled to remove an olistruction upon 
a main road whether the soil is vested in the 
council or not. Such right is exercisa1.)ic whether 
the obstruction has been created either before 
or after the passing of the Local Hoverinncnt 
Act, 1888. Harrin v. Northamptonshire t.hunti/ 
Council^ 61 J. P. 599. 

By District Council— Absence of Conviction.] 
— ^An urban district council, as the successor to 
the urban sanitary authority, _ may remove 
encroachments on highways without ^ a pre- 
liminary conviction, inasmuch as the liighways 
are vested in them by s. 149 of the Public Health 
Act, 1875, and the alternative procedure given 
to them by that section or under the Highway 
Acts does not deprive them of their right sum- 
marily to remove encroachments, llrynolds v. 
PresteUjn Urban Coimeil, 65 L. J., Q. B. 400 ; 
[1896]' 1 Q. B. 604 ; 74 L. T. 422 ; 44 W. R. 
479 ; 60 J. P. 296. 

Roadside Waste— Recovery of Expenses.] 

—A district council in exercising tlie <luties 
imposed upon them bys. 26 of the Local (loveru- 
ment Act, 1894, are entitled to- remove an 
obstruction which has been placetl upon the 
roadside waste within their district, /^nd_ tkey 
maj'' recover the expenses of so doing in an 
action against the obstructor. Louth iJistriet 
Coxmell V. West.^ 65 L. J., Q. B. 535 : 60 J. P. 600, 

By Surveyor.] — Hemble, that after it has been 
judicially cleterniincd that a particular object is 
an obstruction to a public highway, the sur- 
veyors of highways may remove the obstruction. 
Bagshaio v. Buxton Local Jkmrd, 45 L. .1,, Uh. 
260 ; 1 Ch. D. 220 ; 34 L. T, 112 ; 24 W. R. 23L 

Injunction to Restrain.] — In a suit 

to restrain surveyors of hlghwciys from reniiiviiig 
a wall inclosing a piece of ground alleged 
to form part of a highway, the In'gli court 
of justice has jurisdiction to {lecide whether 
the land does or does not form part of 
the highway ; and if the court comes to the 
conclusion that it does not form part of the 
highway, an injunction to prevent the removal 
of the, Inclosure cannot be granted. Ba<j.shaw 
V, Buxton Local Board. 45 L. J., Ch, 260 ; 1 
Ch. D. 220 ; 34 L. T. 112 ; 24 W. R. 231. 

Bemble, that a wall inclosing part of a street 
is an obstruction to the “ safe and convenient 
passage along” the street within the meaning 
of the Towns Improvement Clausos Act, 1847, 
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whatever may be the width of the uninclosed 
portion of the street. Ih. 

A public bridle-road and footway, fifteen feet 
wide, had been set out by an award which pro- 
vided that the same should also be used as a 
private carriage and drift w’ay by the owmers of 
certain adjoining allotments. The plaintiffs, 
owners of these allotments, placed a bar across 
eleven and a half feet of the width of the way 
in order to preserve their exclusive right to the 
use of the way as a carriage and drift way, and 
brought an action for injunction against the 
surveyor of highways, who had removed the 
barrier for the purpose of repairing the \vay : — 
Held, that the public had the right to the use 
of the -whole length and breadth of the w^ay 
as a bridle- road and foot-w'ay. Pullln v. 

64 L. T, 13 K 

Eight of to remove Watch-box — Action 

for Trespass-Defence.] — By 13 Geo. 3, c. 78, 
s. 10, it is enacted that if any vStone or timber, 
&c., shall be laid in the highway, and the party 
placing it there shall not remove it within a 
certain time after notice, the owner of lands 
adjoining may do so. By s. 12, the surveyors of 
the highway may remove nuisances, encroach- 
ments, obstructions, or annoyances made or com- 
mitted contrary to the directions of the act. By 
s. 82, in actions brought against parties for 
anything done in pui’suance of the act, they 
may plead the general issue, and give the act 
and special matter in evidence. The defendants 
erected a w^atch-box or house, of timber, upon 
the highway : — Held, that there were no words 
in the act which enabled the surveyor to remove 
such a building, as being against the direction of 
the act ; therefore that they could not, on action 
of trespass being brought against them, justify 
the removal under the general issue, but should j 
have pleaded the special matter. Wlthmi Na'vU 
qatUm Co, v. Pailley^ 4 B. &; Ad. 69 ; 2 L. J., 
M. C. 20. 

By Private Person — Wall — Trespass De- 
fence.] — To an action for entering a close and , 
pulling down a wall there, the defendant pleaded , 
that the close was a paved public place, within ; 
the Metropolitan Paving Act (57 Geo. 3, c. xxix.), ' 
and that the plaintiff had unlawfully, and con- 
trary to the act, erected thereon the "wall ; and 
because the wall remained incumbering the 
pavement, and because the plaintiff] upon the 
request of the defendant, refused to remove the 
same, the defendant entered upon the close and 
pulled down the tvall : — Held, that the plea w\as 
bad, as it did not shew any necessity for the 
defendant’s using a portion of the pavement 
obstructed by the wall, or that it interfered 
with the exercise of his right of passage. Bate- 
man V. Blueh^ 18 Q, B. 87U ; 21 L. J., Q. B. 406 ; 
17 Jur, 386. 


in. Actum for Injuries caused by. 

Particular Injury, ISfecessity of.] — To entitle 
any one to bring an action for an obstruction to 
a highway he must shew that he has sustained 
a ‘‘ particular, direct and substantial ” injury be- 
yond that which is done to the public. Benjamin 
Y. Sforr, 43 L. J,. C. F. 162 ; L. E. 9 G. P. 400 ; 
30 L. T. 362 ; 22 W. E. 631. 

In order to maintain an action for obstructing 
a public way, a person must suffer some substan-, 
tial damage peculiar to himself, beyond that 


suffered by the rest of the public who use the 
way. Winterhottom v. Derby (Bari), 36 L, J.,, 
Bx. 194; L. B, 2 Ex. 316; 16 L. T. 771; 16 
W.E. 15. 

In an action for obstructing a public way, the 
plaintiff proved no damage peculiar to himself 
beyond being delayed on several occasions in. 
passing along it, and being obliged, in common 
with every one else w'ho attempted to use it,, 
either to pursue his journey by a less direct road, 
or to remove the obstruction : — Held, that he was> 
not entitled to maintain the action. Ih. 

An action w-ill lie at the suit of a private indi- 
vidual who actually sustains an injury by reason 
of a public nuisance, which may possibly affect 
the public, and for which the person committing; 
the nuisance would be indictable. Bose v. 
Oroces, 5 Man. & G. 613 : 6 Scott (if.R.) 645 ; 1 
D. & L. 61 ; 12 L. J., 0. P. 251 ; 7 Jur. 951. See 

Where A. was delayed by an obstruction in a 
highway, and thereby prevented from performing 
the same journey as many times in a day as he 
otherwise would if the obstruction had not 
existed : — Held, that he might maintain an. 
action against the person who raised the obstruc- 
tion, as he had sustained an individual injury or 
inconvenience. GreasUy v. Codling, 2 Bing.. 
263 ; 9 Moore, 489 ; 3 L. J. (O.S.) C. H 262. 

Proximity of Damage.] — A declaration alleged 
that there was a public footway from a field of 
the plaintiff to another field of the plaintiff, and 
that the defendant obstructed the way, ^vhereby 
the plaintiff and his servants, employed in the 
management of his lands and in tending his 
cattle, were compelled to go by a longer route, 
and thereby the work and labour of the plaintiff 
and his servants were necessarily consumed to a 
greater extent, and the plaintiff was prevented 
from employing his servants dming such excess 
as he otherwise would have done ;-^Held, a suffi- 
cient allegation of peculiar damage to enable the 
plaintiff to maintain the action. Blagrave v. 
Bristol Waterwoidts Co,, 1 H. & K. 369 ; 26 L. J., 
Ex.' 57. ■ 

Causing Trespass.] — It is no ground of 

action that a person, by stopping up on his own 
land the continuation of a public footway over 
his neighbour’s land, causes the public to trespass 
on other parts of his neighbour’s land, to his 
1 damage. 11), 

Dnder Lord CamphelPs Act — ^Boiler left in 
Highway.] — The defendant left an agricultural 
roller between the hedge and the metalled part 
of the road, having removed it from a field on 
the opposite side of the road for his own. con- 
venience. A pony, drawing a carriage in which 
the plaintiff’s wife was riding, .shied at the roller, 
upset the carriage, and the plaintiff’s wife was 
killed : — Held, that the roller was an obstruction 
to the highway ; that it was an unreasonable 
user of the highway by the defendant, and that 
the plaintiff was entitled to recover damages for 
the death of his wife under Lord Campbcli’s Act, 
WUMns V, Dayeva Q. B. D. 110 : 49 L. T.399 ; 
32 W. B. 123 ; 48 J. P. 6, 

Effect of contributory Hegligence.] — H. was 
driving a mare along a highway. The mare took 
fright at a house-van belonging to the defen- 
dant, which was standing on the grassy side of 
the highway ; she kicked and fell, and H. was 
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thrown nut nf his vehicle aiifl injnrecl so severely 
that ho (lied. Tiio mare was a kicker, but B . did 
not know of her vice. The jury found that the 
van was a dangerous object ; that the defendant 
had acted unreasonably in leaving it where it 
stood ; and that the injury to H. was occasioned 
by two causes combined : (1) the van standing 
where it stood, and (2) the vice^ of the mare. 
They also found that H. was guilty of no con- 
tributory negligence : — Held, that on these 
findings his executors were entitled to recover 
against the defendant under I.ord Campbell s 
Act. ITfJtrris v. Mohhs, 3 Ex. D. 268 ; 39 L. T. 
164: 27W. R. 154. 

Unreasonable and unnecessary user of part of 
a highway is equivalent to the obstruction of the 
highway. Ih. 

One who is injured by an obstruction in a 
liighway, against which he fell, cannot maintain 
an action, if it appears that he was riding with 
great violence and want of ordinary care, but for 
which he might have seen and avoided the 
obstruction. Butterfield, v. BorresByr^ 11 East, 
60 : 10 R. R. 433. 

In an action to recover compensation for an 
injury occasioned by an obstruction in a high- 
way, it was left to’ the jury to say whether or 
not the plaintiff was himself in any degree the 
cause of the injury : whether he had acted with 
such a want of reasonable and ordinary care as to 
disentitle him to recover : — ^Held, that the direc- 
tion was proper. Marriott v. Stanley, 1 Bcott 
(X.B.) 392 ; 4 Jur. 320. 

In an action for killing an ass, which the 
declaration alleged to have been lawfuUy upon a 
highway when it met its death, it appeared that 
the animal, fettered by the fore feet, had been 
placed on the highway by the plaintiff, and was 
killed by being unable to get away from the 
defendant’s waggon, which, without its driver, 
was coming at a smartish pace along the road 
Held, that the jury was properly directed that, 
although it was an illegal act on the part of the 
plaintiff to put the animal on the highway, still, 
unless its being there was the immediate cause of 
the accident, the plaintiff was entitled to recover 
against the defendant for the loss of the animal. 
Jf)arh\i v. Mrtn7h 10 M. & W. 546 ; 12 L, J., Ex. 
10; 6 Jur. 954. 

Hefendants placed an obstruction across the 
footway during hours prohibited by the Metro- 
j>olitan Police and Metropolitan Street Acts, so 
that foot passengers were obliged either to get 
over it, or go round vans in the roadway, or wait 
till the obstruction was removed. The obstruc- 
tion was very slippery, and in attempting to get 
over it the* plaintiff was injured. In an action 
for damages Held, that it was for the jury to 
decide what was the proper course for the plain- 
tiff to have adopted, and whether or not his 
attempt to get over the obstruction was the act 
of a, reasonable and prudent man, for if the 
inconvenience is so great that it is reasonable to 
get rid of it by an act not obviously dangerous, 
and executed without carelessness, the person 
causing 'the inconvenience' by his -negligence is 
liable for any injury that may result from an 
attempt to avoid such inconvenience. Lee v. 
mxey, 63 L. T. 285 ; 54 J. P. 807. 

Necessity of Precautions against Danger.] — 

A person placing a dangerous obstruction in a 
Righw^ay or in a private road over which persons 
have a right of way, is bound to take all neces- 
sary precautions to protect persons exercising 


their right of way ; and if he neglects to <lo so is 
liable for the consequences. Clarli v. Chamher.% 
47 L. J., Q. B. 427 ; 3 Q, B. D. 327 : 38 L. T. 454 ; 
26 W. R. 613, 

The defendant had placed in a privat^i road 
adjoining his ground a hurdle with a (thevaux-de- 
frise on the top in order to prevent the pui)lie 
from looking over the barrier at athletic sports 
in his grounds. Borne one, not known, removed 
the hurdle to another spot without his authority, 
and the plaintiff, passing of right along ttie road, 
soon afterwmrds, in the tlark, and knowing the 
original position of the hin’die, )>ut not that it 
w^as moved, ran his eye against the ehevaux-de- 
frise and lost his sight, liie jury, in an action 
for negligence, hci<l that the original erection of 
this hurdle was unauthorise<l and wTongfnl, that 
the chevaux-de-frise was dangerous to the safety 
of persons using the road, and that there w^‘is no 
contributory negligence. They gave the plaintiff 
a substantial verdict Held, that the injury 
wus not an improbable consequence of the defen- 
dant’s act; that it was his duty to take all 
necessary precautions under the circumstances 
to protect ])ersoris exercising their right of w'ay ; 
and that the action was maintainable. Ih. 

If a highway is dedicated to the p\iblic w'lth a 
dangerous obstruction upon it, such as WTudd 
have been a nuisance if placed upon an ancient 
w\ay, as a flight of steps, or a projecting flap, no 
action can be maintained against the person 
dedicating it for an injury caused thereby. 
Ilohhinay. Jotm, 15 C. B, (K.S.) 221 ; 33 L. J., 
C. P. 1 ; 10 Jur. (N.s.) 239 ; 9 L. T. 523 ; 12 W. R. 
248. 

An action wall not lie against the owner of a 
house having a covered area adjoining a public 
footway, w'hicb area was in existence before atMl 
at the time of the dedication of the highway, 
and w’as dedicated to the public beff)re 5 A 6 
Will. 4, c. 50, for an injury to an individual front 
the giving w'ay of the covering of the area in 
consequence of the w^ear and tear occasioned by 
public user. Ih. 

Obstructing Access to a House.] — When the 
private right of the owmer of a house adjoiinng a 
highw%ay to access from his house to the highway 
is interfered with by an unreasonable user of the 
highw'ay, he is entitled to recover damages from 
the wu’oiigdoer in respect of loss of custom in the 
business which he carries on in his house. He 
is entitled also to recover damages on the ground 
that he has suffered a particular injury from 
a public nuisance. Fritz v. Ifokwa, 49 L. J., 
Ch, 321 ; 14 Ch. D. 542 ; 42 L, T, 225 ; 28 W. R. 
459. 

R(m V. Grores (5 Man. k G. 613) and v. 
Fifihnwnyerti Co. (I xlpp. Cas. 662)- followe<L 
Jlieh't V. Mefrojwlitau Ily. (L. R. 2 H. L. 175) 
distinguished. Ih. 

The right of a landowmer to use a public high- 
wary, e.g" for the purpose of bringing imiterials 
for the building of a house on his land, must be 
exercised reasonably, Ih. 

If there are several wmys of access to the 
land there is no absolute right to use the most 
convenient w^ay exclusively wu'thout regard to 
the convenience of neighbouring lam lo wiicrs. I h. 

For any obstruction to a public highway, 
wdiich is a nuisance, though such should obstruct 
the party’s business, an action cannot be main- 
tained by the party so obstructed ; the only 
remedy is by an indictment, Jluhert v. G rarer, 
1 Esp. 148. 
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^ A railway company, in the construction of its 
line of railway, and under the powers of its 
statute, temporarily obstructed a highway, 
adjoining which was a house occupied by a 
licensed Yictuallcr, whereby the number of 
passengers passing along the highway wfis 
<liminished, and he sustained damage by the 
falling off of his business Held, that such 
damage was not the subject of compensation, 
Eicltet Y. MetropoUtan Iti/., 5 B. &: S. 149 ; 34 
L. J,, Q. B. 257 ; 11 Jur. (N.s,') 2m ; 12 h, T. 75 : 
13 W. E. 455 — Ex. Ch. And 30 L. J., Q. B. 
205 ; L. K. 2 H. L. 175 ; 16 L. T. 542 ; 15 W. E. 
037-~H. L. (E.) 

Duty of Owners of Adjoining Land — Fencing 
-of ‘Excavations.] —Where an excavation is 
made near to, but not substantially adjoining, 
a public highway, at common law no action 
lies against the owner of the land by a person 
who has strayed off the highway, and fallen 
into such excavation. Hardmstle v. South 
Yorkshire Bailtoay and liirev Dun Co,, 4 H. & 
N. 67; 28 L. J.,*Ex. 139 ; 5 Jur. (N.S.) 1.50; 
7 W. E. 326. 

A person while passing along a recently used 
way over the defendant’s land instead of an 
ancient way close by, sustained injury by failing 
into a sand pit excavated by the defendant on 
his own land:— Held, that as there was no evi- 
dence of dedication of the new way by the 
defendant to the public, he was not responsible. 
JY'eM V. Byrne, 2 L. E., Ir. 287.- 

In an action for an injury to the wife of the 
plaintiff through the negligenceof the defendant 
in leaving an open vault or cellar on his own 
premises unfenced, whereby she fell in and was 
injured, the evidence was that persons were in 
the habit of going across the spot where the 
vault was for the purpose of making a short cut 
from a street to the main road, by avoiding an 
angle, but that tlic owner of the premises as often 
as he saw them turned them back Held, that 
he wasnotdiabie. Stone v. Jaehson, 16 C. B. 199. 

Where owners of some waste land, which was 
bounded by two highways, and in which there 
was a quarry, worked it by their licensees, and 
the plaintiff, not knowing of the quarry, passed 
over the waste in the dark to get from one road 
to the other, and fell into the quarry : — Held, 
that no duty was cast upon the owners to fence, I 
as the digging the quarry did not amount to a ! 
public nuisance. Ihrumell v, Bnufth, 7 C. B. 
(N.S.) 731 ; 29 L. J., C. F. 203 ; 6 Jur. (N.S.) 897 ; 

1 L. T. 440 ; 8 W. E. 277. 

A person who makes a hole in bis own ground 
abutting on a public highway so that the use of 
the way is rendered unsafe, is responsible for an 
injury to a person accidentally falling into the 
hole while passing with ordinary caution along 
the highway. Barnes v. Ward, 2 Car. tk K. 66l"; 
%} C. B. 392'': 19 L. J., C. F. 19,5 ; 14 Jur. 334. 

if an excavation has been made so near to a 
higliway since its dedication and adoption as to 
create or increase danger to the public, and an 
accident happens thereby, the person making the 
excavation is not absolved from lial)ility by 
reason that a statutory obligation to fence the 
highway is imposed upon other parties, who 
have neglected to do so. v. Dunk, 4 

E. k F. 298. 

Parties Liable— Proximate Cause.] — If the 
proximate cause of damage is the plaintiff’s 
unskilfulness, altlioiigh the primary cause is the 


misfeasance of the defendant, he cannot recover ; 
at ICastj if the mischief is in part occasioned by 
the misfeasance of a third person not sued, 
v. 2 Taun^ ; 11 E. E. 591. 

A. placed lime rubbish in a highway : the dust 
blown from it frightened the horse of B., and 
nearly carried him into contact with a passing 
waggon, in avoiding which, he unskilfully drove 
over other rubbish placed in the road by C., and 
w’as overthrown and hurt Held, that B. could 
not recover against A. Ib. 

— — Highway Board.]— A highway board are 
liable for damages in respect of an injury caused 
by a heap of stones projecting into the road, 
which had been placed there by one of their 
servants. Tucker v. Ambridge Highway Board, 
53 J. F. 87. 

Local Board.] — The defendants, as the 

highway and lighting authority, had erected 
a post in the centre of a footpath, and near the 
post a lamp was, placed which was lighted at 
night. The plaintiff was injured by running 
against the post when the lamp was out or 
unlighted Held, that the defendants were 
liable. Zamley v. Bast Retford Corjwration, 
55 J. F. 133— C. A. 

A heap of stones was left by the side of a road 
without light, and the plaintiff on a dark night 
drove his cart against it, and was upset and 

1 injured. The road was in the district of which 
' the corporation was the local board of health, 

and the heap was left there by the negligence of 
persons employed by the corporation to repair 
the roads .-—Held, that the corporation was 
liable, as the local board, to an action for the 
negligence of their servants ; and was not exempt 
from liability by reason of 11 k 12 Viet. c. 63, 
s. 1 17, which imposes on them the same duties and 
liabilities as a surveyor of highways. Foreman 
V. Canterbury Cor pa ration, 40 L. J., Q. B. 138 ; 
L. E. 6 Q, B. 214 ; 24 L. T. 385 ; 19 W. E. 719. 

Owner of Traction Engine.] — The owners 

of a traction engine are respoiisible for its general 
management on the highway by their servants. 
Re(/. V. Chittenden, 15 (Jox. C. 0. 725 ; 49 J. P. 
50i 

negligence of Contractor.] — A company 

contracted with A. for the lading down of their 
main gas pipes in the streets of a town, having 
no special legislative powers for such purpose. 

A. ’s servants left a heap of earth and stones 
which had been thrown out of the trenches dug 
for receiving the pipe in one of the streets, and 

B. , in passing along the street, tumbled over it 
and was injured: — Held, that the company was 
liable for the injury occasioned to B. Bllh v. 
Sheffield Gas Consumers' Co., 2 El. & Bi. 767 ; 

2 C. L. E. 249 ; 23 L. J., Q. B. 42 ; 18 Jur. 146 ; 
2 W. E. 19. 

A workman in a government dockyard, which 
he was not allowed to leave during the day, 
returning to his place of work from a necessary 
in the dockyard, which he habitually used, by 
one of several })racticable routes which be was 
permitted to take, accidentally fell, and had his 
arm injured by a revolving shaft insufficiently 
fenced, which had been placed in the road by a 
government contractor, who placed his works on 
the spot by permission of the government : — 
Held, that the contractor was not I’espoiisible. 
Boleh v. Smith, 7 H. Ic H. 736 ; 31 L. J., Ex. 
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201 ; 8 Jur. (N.a.) 197 ; 6 L. T. 
387.' 
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158 ; 10 w. E.i 


Negiig-ence of Sub-contractor.]— A. em- 
ployed B. to construct a drain in a public liigh- 
way, B. employed C. to fill in the earth over the 
brickw'ork and to carry away the surplus : C., in 
performing his work, left the earth raised so 
much above the level of the road, that D., driving 
in the dark, was thereby upset and sustained 
injury Held, that A. was not responsible for 
the negligence of C. Peaohcy v. Eoivland., 13 
C. B. 182 ; 22 L. J., C. P. 81 : 17 Jur. 764. 

Mine-owner working subjacent Minerals 

—Subsidence— Level-crossing— Ballast placed by 
Eailway to maintain Level — ISTominal Damages.] 
— Where a mine-owner, by properly working 
minerals under a highway vested in the local 
authority, caused a gradual subsidence of the 
highway, and a railway company, over whose 
liiie the highway crossed on the level, placed 
ballast under their line to prevent it sinking 
and thereby obstructed the highway,, the mine- 
owner was held not liable to the local authority for 
damages for the obstruction so caused. Per CoUins, 

J. (Wright, J., dubitante), that an action for 
nominal damages would lie for interference with 
the proprietary rights of the local authority, 
as it would in the case of an ordinary owner, 
although no appreciable damage hacl been done 
by the subsidence. Att.-Gen, v. Chndnlt Colliery 
Co„ 64 L. J., Q. B. 207 ; [1805] 1 Q. B. 301 ; 
15 B. 267 ; 71 L. T. 771 ; 43 W. E. 366 ; 59 J. P. 
70. 

Company in Possession of Way under 

Statutory Right— Accident — Liability of Owner 
of Way.] — The defendants were the owners of a 
quay, over which there -was a public right of way 
to their docks. The Great Eastern Eailway 
Company by their private act were empowered 
to, and did enter into an arrangement with the 
defendants to lay tramways connecting the docks 
with the railway system. The company were to 
keep the tramways in good workhig order, under 
the Tramways Act, 1870. The company, as pro- 
moters, gave notice to the defendants of their 
intention to open and break up the road for the 
purpose of doubling the rails at a particular 
point. The company did break up the high'vvay 
for their tramway purposes. The plaintiff was 
injured by being thrown from his cart through 
the defective condition of the roadway at the 
place where the works were being carried out, 
and brought his action for compensation against 
the defendants as owners of the highway. The 
jury at the trial found that the accident to the 
plaintiff had been caused by the negligence of 
the railway company, who W'ere in possession of 
the spot where the occurrence took place, and 
that tlie roadway was in a defective condition 
owing to a breach of duty on the part of the 
railway company, and gave the plaintiff sub- 
stantial damages : — Held, that as the railway 
company were carrying out their works not 
under the orders or as licensees of the defendants, 
but under their statutory powers, and were in 
sole possession of the place where the accident 
happened, which was entirely under their con- 
trol, and the negligence causing the accident was 
that of the railway company and not of the 
defendants, the verdict ought to be entered for 
the defendants. Barham v, Ijymich Book 
mismners, H L. T. 23. 


iv. Injnnction. 

Injunction— Rights of Owner.]— Tlie owmer of 
the soil of a public way is entitled i o an injunction 
to prevent a strangei* from laying down ]>ipe.s 
therein, and from keeping there any already laid. 
Goochon V. Ilichardmn.^ 43 Jj. J., Cb. 790 ; L. E. 1> 
Ch. 221 ; 30 L. T. 142 ; 22 W. E. 337. 


Amount of Inconvenience.] — A railway 

company, being in the use and occupation of a 
railway bridge over a highway, and. being 
owners of the soil on cither si<le of the r(,)a,d, 
co.mmenced the construction of buttre^'^e^ in the 
road, on a line with the existing abutanents, for 
the purpose of widening their bri<lge. The 
plaintiffs, in whom the soil of tlie road was 
vested under the Metropolitan Management Act, 
as .surveyors of the highways, filed a bill to rt‘st I'ain 
the company from furtlier narrowing the road, 
on the ground of public inconvenience Held, 
that the ineonvcnieiiee was not of sui11(dent 
magnitude for the interfereium of the (‘<mrt. 
Wandsworth Board of Worhs v. L. cC* S, IF. /f//., 
31 L. J., Ch. 854 ; 10 W. E. 814. 



Subsidence — Level raised by County 

Council — Interference with Access to Adjoining 
Land.] — A certain highway, which was not 
vested in the county council, but in certain 
frontagers, subsided fi’om time to time, together 
with the adjoining land, owing to p>unq.)ing 
operations. The highway formed one of the 
approaches to a bridge, ‘llic county council, in 
whom the roadway over the bridge was vesteil, 
resolved to raise it, together with the approaches, 
including the highway in {question. The plain- 
tifi:, as one of the frontagers in %vhom the 
highway was vested, comjdained that the county 
council by raising the level of the, highway 
would interfere with the access to his premises, 
and claimed an injunction to restrain the county 
council from carrying out t},ie work of raising 
the level of the highway. At the trial before 
Day, J., the jury stated “ in the absence of 
written evidence, they were not satisfied that 
the hei.ght of the roadway was going to be raised 
above the level at which it originally stood.” 
Day, J., thereupon gave judgment ft>r the county 
council ; — Held, that such jiKlgmerit was right. 
Atherfoa v. Cheshire Connty Counoil^ 60 J. 1*. 6 
— C. A. 

Dissolutionof— Removal of Obstruction.] 

— See Semjde v. London and Blnninyham 
ante, col. 39. 

Costs,] — Sect. 109 of the Highway Act 

(5 & 6 Will. 4, c. 50), w'hich provides that where 
an action ivS brought against any person for 
anything done under the authority of the act, and 
judgment shall be given for the defenilant. he 
shall have costs as between attorney and client, 
does not apply to an action for an injunction in 
the chancery division. BulUn v. Beft'tf 64: 
L. T. 134. 

Mandatory Injunction — Renee preventing* 
Access to Promenade,] — Where a landowner 
whose land adjoined a public protnenade which 
had been also used as a public highway for foot 
passengers was deprived, of his aettess to the 
promenade by a fence erected by a local l>oard 
in whom the promenade had been vested, .it was 
held that a mandatory injunction must issue to 
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compel the renewal of the fence and an inquiry 
as to damages be directed. v. Southend 

Local Boards 67 L. T. 169. 

Injunction or Information.] — The vestry of a 
parish, who, by virtue of a local act, combined 
with the 25 & 26 Viet. c. 102, are constituted the 
custodians of 'ways within the parish, and 
are empowered, in case of obstruction of such 
ways, to take such proceedings for the opening 
them as they may think fit, must, if they insti- 
tute proceedings in chancery for the removal of 
such an obstruction, do so by information in the 
name of the attorney-general, and not by bill. 
Bemwiidasy Tedry v. Brown, L. K. 2 Eq. 204 ; 
11 Jur. (X.S.) lOBl'; 13 L. T. 574 ; 14 W. E. 213. 

Where Particular Injury.] — Where a 

plaintift suSers a particular injury from the 
obstruction of a public w'ay, a bill for aii 
injunction in equity will lie, and the attorney- 
general need not be. a party. Cook v. Bath 
Corjoaration, L. K. 6 Eq. 177, 

Scots Law — Interdict — Sweeping Snow off 
Tramway Line— Sprinkling Salt on Snow,] — 

Although road authorities are invested with 
large discretionary powers in regard to the 
cleaning of streets and the regulation of traffic, 
and a court of law would decline to interfere 
with a due exercise of that discretion, they 
have no power or discretion in the case of a 
nuisance, which the legislature has not expressly 
or by necessary implication sanctioned, either to 
commit it themselves or to authorise its com- 
mission by others. Ogdon v. Aberdeen District 
Tramways, 66 L. J., l\ C. 1 ; [1897] A. 0. Ill ; 
75 L. T.’()33; 61 J. P. 436— H. L. (Sc.) 

The appellant sued for an interdict to prevent 
the respondents from continuing the practice 
of sweeping away the snow from their tramway- 
rails, and sprinkling salt on the snow in order 
to melt it in such a way as to cause a nuisance. 
The court of session refused the note of sus- 
pension and interdict on the ground that the 
local authority, to which was entrusted the duty 
of seeing that the streets were cleared in such 
an emergency as a snowstorm, had approved the 
method a<lopted by the respondents. The 
house remitted the case to the second division 
of the court of session to pronounce decree of 
interdict. Ih. 

iv. Other JProceedings. 

Summary Proceedings — Several Convictions — 
Continuing Offence.] — A person was convicted 
at petty sessions, in June, 1893, for obstructing 
the free passage of a road by “erecting” a 
barbed wire fence thereon, and was afterwards 
convicted on four separate charges of obstructing, 
on August 7, 14, 21 and 28, 1893, respectively, 
the free passage of tlie road by “ erecting and 
maintaining ” a barbed wire fence thereon. The 
fence was the same one, the defendant not having 
reuioved it after the first conviction : — Held, 
that the convictions were good, the obstructing 
on each day being a sc])arate otfence. Beg. v. 
DMin County Jj,, [1894] 2 Ir. E. 527. 

Suing for Penalty — Time for.] — Under 

27 & 28 Viet, c, 101, s. 51, wdiich enacts that if 
any [>erson shall encroach by making or causing 
to be made any building or fence on the side of 
any carriage way within fifteen feet from the 


[igliways. 54 

centre thereof, he shall be subject to a penalty 
not exceeding 405., the encroachment is not a 
continuing offence, and the six months’ limita- 
tion created byll .& 12 Viet. c. 43, s. 11, com- 
mences fz'om the completion of such building or 
fence. Coggim v. Bemwtt, 2 C. P. D. 568, 

Highway within Metropolitan Area — 

Power of Police to Prosecute.] — person, by 
singing hymns, occasioned a crowd to assemble, 
and thereby obstructed a certain highway within 
the metropolitan police district. An informa- 
tion was accordingly preferred against him by 
an inspector of police, under s. 72 of the Highway 
Act : — Held, that the provisions of s. 72 of the 
Highway ‘ Act were applicable to highways 
within the metropolitan area. Pleld, also, that 
a prosecution under s. 72 of the act might be 
initiated by any one, and therefore that the pro- 
ceedings taken by the police were valid. Baeli 

V. Holmes, 57 L. J., M. G. 37 ; 56 L. T. 713 ; 
16 Cox, C. C. 263 ; 51 J. P. 693. 

Dismissal of Charge — Appeal to Quarter 

Sessions.] — A vestry summoned C. under s. 72 of 
the Highway Act, 1835, for unlawfully and 
wilfully obstructing the free passage of a. 
highway by erecting a fence across it. The 
charge was dismissed by the justices who heard 
it. The 105th section of the same aet provides 
that, “ if any person shall think himself aggrieved 
by . . . any order, conviction, judgment, or 
determination made ... by any justice . . . 
such person may appeal to the justices at the 
next general quarter sessions of the peace . . 

The vestry appealed against the dismissal of 
their summons, and the justices at the general 
quarter sessions declinecl jurisdiction : — Held, 
that s. 105 gave no appeal except in the case of 
a conviction. Reg. v. County of London 
Bulb am. Vestry, Ese 59 L. J., M. C. 146 : 

25 Q. B. D. 357 ; 63 L. T. 243 ; 39 W. K. 11 • 
55 J. P. 56. 

Indictment — New Trial — Misfeasance.] — The 

court has power to order a new trial not only in 
cases of mere non-feasance, but also where the 
defendant has been convicted of positive mis- 
feasance. Beg. V. Berger, 63 L. J., Q. B. 529 ; 
[1894] 1 Q. B. 823 ; lOE. 245 ; 70 L. T. 807 ; 42 

W. E. 541 ; 17 Cox, C. C. 761 ; 58 J. P. 416, 

b. Use of Bicycles. 

Bicycle, whether a Carriage.] — A bicycle is a 
“carriage” within 5 & 6 Will. 4, c. 50, s. 78. 
Taylor 'V. Goodwin, iiiivvi.. 

A bicycle is a “ carriage ” under 14 & 15 Viet, 
c, 92. jST Gee v. Grath, infra. 

A bicycle is a “vehicle” within s. 12 of the 
Liverpool Corporation Act, 1889. MUs v. NoU- 
Boioer, infra. 

Biding on Bootpath.] — To convict a person of 
riding or driving any carriage, e.g. a bicycle, 
on a footpath under s. 72 of the Highway Act, 
1835, it is not necessary to prove that such 
person has caused injury to the highway, or 
injury, interruption or personal danger to any 
person travelling thereon. Brotherton v. TlUensotf 
60 J. P. 72. 

A person riding a bicycle on a footpath along 
the side of a public road in a country district, 
may,, although no evidence can be produced of 
obstruction to the free passage of foot-passengers 
along that footpath, or of any foot-passenger on 
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the same footpath being in sight of the person 
riding, be summarily convicted, under sub-s. 3 of 
s. 18 of 14 & 15 Viet. c. 92, for wilfully prevent- 
ing and interrupting the free passage of persons 
along the road of which the footpath forms a 
parti A bicycle is a “carriage.” M^Gee v. 

30 L. K., Ir. 41. 

Riding furiously.] — A person riding a bicycle 
on a highway at such a pace as to be dangerous 
to the passers-by, may be convicted of furiously 
driving a carriage, under 5 & 6 Will. 4, c. 50, 
s. 78. Tatilor v. Goodwin, 48 L. J., M. C. 104 ; 
4 Q. B. r).*228 ; 40 L. T. 458 ; 27 W. R. 489. 

Travelling at Right without Lamp— Arrest 
by Police Constable— Assault.] — The powers 
given under s. 78 of the Highway Act, 1835, to 
apprehend without warrant drivers of carriages 
offending against that act, are not incorporated 
in s. 85 of the Local Government Act, 1888, 
which declares bicycles to be carriages within the 
highway acts, and a police constable cannot 
arrest a bicyclist who commits the offerice under 
s. 85 of riding at night without a lighted lamp, 
and who refuses to stop when called upon. 
Hatton V. Treehi,QtQ L. J., Q. B, 729 ; [1897] 
2 Q. B. 452 ; 77 L. T. 309 ; 46 W. R. 6 ; 61 J. P. 
586. 

For Bisplaying Advertisements.]— A bicycle 
is a vehicle within the meaning of s. 12 of the 
Liverpool Corporation Act, 1889, w^hich provides 
that it shall not be lawful in any street in the 
city to use any vehicle exclusively or principally 
for the purpose of displaying advertisements 
without the consent of the corporation. Mlu v. 
Kott-Jkneer, 60 J. P. 760. 

c. Use of Locomotives. 

Statutes.] — 59 & 60 Viet. c. 36, the Loeonio^ 
tivea on. IJighwayn Act, 1896. 

57 k 58 Viet, c, 37, remove^! resfrletiom on the 
mo of locomotive engines for thrnMng gmrjwses. 

Locomotives, what are— Threshing-machine.] 

. — A portable steam-engine, upon wheels and 
drawn by horse-power, used to (Irive a threshing- 
machine within a barn, but not fixed thereto or 
to the soil, is within 5 k 6 Will. 4, c. 50, s. 70. 
Smith V. Stohes, 4 B. k 8. 84 ; 32 L. J., M. C. 
199 ; 8 L. T. 425 j 11 W. R. 753. | 

An owner of a steam threshing-machine lent | 
it to hire to a farmer, and sent his man with | 
it, who superintended it. The machine was 
erected within a distance of twenty -five yards 
from the highway, but there was no evidence to 
shew that the owner directed it to be so erected, 
and he was himself’ not present at the time. 
Being convicted under 5 & 6 Will. 4, c. 50, s. 70 : 
— Held, that the conviction was bad. Harrison 
V. Laqger, 5 L. T. 640. 

— — Tricycle capable of being Propelled by 
Steam.] — A tricycle was capable of being pro- 
pelled by the feet of the rideiyor by steam as 
an auxiliary, or by steam alone. There was no 
smoke, nor escape of steam into the air^ nor 
anything to indicate that it was being worked 
by steam, nor anything which could * frighten 
horses, or cause danger to the public using the 
highway beyond any ordinary tricycle. The 
weight was about two hundi'edweight, and the 
tires of the wheels about one and a half inch 


in width.. The tires being of indiarubber, no 
injury w'ould be done to the surface of tlie roatl 
by working the maeliiiie on it : — Held, that 
the tricycle was a “locomotive” within the 
definition in s. 38 of the Highways and Loco- 
motives (Amendment) Act, 1S78 (41 k 42 Viet, 
c. 77), and was therefore sul.)iect to the rules and 
regulations for the use of locoinotives on bigh- 
w^ays prescribed by ss. 28 and 29 of that act,^by 
the Locomotives Act, 1861 (24 k 25 Viet. c. 70), 
s. 12, and the Locomotives Act, 1865 (28 k2U 
Viet. c. 83), ss. 3, 4, 7. Parkyns v. Preht, 50 
L. J., M. C. 148 ; 50 L. J., Q. B. 648 ; 7 Q. P>. D. 
313 ; 30 W, R. 13 ; 45 J. P. 751. 

Licence — Steam Roller being “Bsed.”]— A 

steam-roller crossing one county to perform work 
in another is, whilst passing over iiighways in 
its journey, being “used” wnthin the meaniti.g 
of s. 32 "of the Highways and Locomotives 
(Amendment) Act, 1878, anti rc(iuires .a lieen(,!c 
in cases in which the county authority have 
made by-laws rendering a licence necessary. 
London County Oonneil v. Wood, 66 L. .1., Q. P». 
712 ; [1897] 2'Q. B. 482 ; 77 L. T. 312 ; 46 W. R. 
143 ; 61 J. P. 567. 

Exemption from Licenee — ^Agricultural Pur- 
pose.] — A traction engine that draws a threshing- 
machine from one farm to another along the 
highway is used “solely for agricultural purposes” 
within s. 32 of the tiighways and I,x>comotives 
Act, 1878, and therefore does not require a licence. 
March v. Balter, 55 J. P. 583. 

A locomotive which is sometimes let out by 
its owners to farmers for the purpose of carrying 
straw and manure for iise in farming operations, 
and which is sometimes used by the owner him- 
self for the purpose of carryin.g for hire straw 
and manure to be used exclusively on farms, anti 
is not used for any other purpose, is within the 
exemption in s. 32 of the Highways and Loco- 
motives (Amendment) Act, 1878, as being “a 
locomotive used solely for agricultural purposes,” 
and may be so used without a licence from the 
countv authoritv. BlUs v. Hahc, or ffesse v. 
Halim, 58 L. C. 91 ; 23 Q. B. D. 24 ; fit) 

L. T. 836 ; 37 W. R. 557 ; 53 J. P. 598. 

— — Tramway.]— The steam engine^s autho- 
rised by statute to be used on tramways are not 
locomotives within the meaning of tlie High- 
wiiys and Locomotives (Amendment) xVet, 1878, 
s. 32, and, therefore, do not require to be lieensetl 
by the county authority. Bell v. Stochfon Tram- 
ways Co., 51 J. P. 804. 

Rot Consuming Smoke — Onus of Proof.] — 
Upon a charge under s, 30 of the Highways and 
Locomotives' Act, 1878, of unlawfuUy using a 
locomotive not consuming, as far as practicable 
its own smoke, the onus of proof that it does so 
consume its smoke lies on the defendant. Piff- 
llircrs y. Glasse, 55 J. P. 663. 

Regulation of Railways — Bate of Speed.] — 
The 8. railway company obtained the leave 
of parties interested in the soil of a highway 
and in streets of a town adjoining their terminus, 
and laid rails thereon, and ran their railway 
engines and carriages over si;ch street to a ]daee 
beyond their terminus, Ho express power so to 
use the highway was given by any statute : — 
Held, that the Locomotives Act (28 k 29 Viet, 
c. 83), s. 4, applied, and that the company could 
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not go at a greater speed than two miles an. 
hour, this being a case of driving a locomotive 
along a public highway within the meaning of 
that act. L. # S. W. Ry. v. .yyer»,io 3. P.731. 

Gates for level Crossings.]— the pro- 
visions of the Highways Act (5 & 6 Will. 4, c. uO), 
s. 71. as amended by 2 & 3 Vict. e. io, s. 1, and o 
& 6 tiot. e. .33 (for the better regulation ot rail- 
wavs'), s. 9. by which the proprietors of a i-ailroad 
which crosses a highway at a level crossing are 
compelled to put up gates at such crossing, do 
not apply to a private line of railway, on priva e 
propertv, used by the proprietors exctovely 
for their private purposes. ¥»<««« v. 

3 App. Gas. 1082 ; 39 L. I. 301 ; 26 W. E. 83.i 

""a' declaration stated that the railway of a 
railway company crossed a public highway on 
a level', yet the company, in contravention of the 
Ltntes in that behalf, did not heep the gates 
across the highway at the crossing point con- 
stantly closed, whereby two horses of the ptom- 
tiff, which w'ere lawfully upon the highway, 
escaped from the highway into and upon the 
railway, and were by a locomotive engine and 
train run over and killed. Plea, that the Noises 
were not lawfully upon the highway when the 
iniury was done. The horses had leaped a hedge 
into a turnpike road, and had strayed thence 
into a new road formed by the company, lea.dmg 
across the railway into an old highway, and one 
of the gates at the crossing being open, had got 
upon the line :-Held, that the company being 
required by their act, and by o & 6 ^ ict. c. oo, 
s 9 to keep the gates constantly closed, the 
horses were as against them lawfully on the 
highway, and the plaintiff might recover 
eeit V Yorli and JSorth Midland Hih-, ll> Q* 
610 ; 20 L. J., Q. B. 222 ; 15 Jur. 173. 

See aim sub tit. Eailway. 


Eegnlation of locomotives— Shoes on Wheels.] 

— Bv the Locomotives Act, 186H (24 Vict. 
c 70'). s. 3 (repealed by 41 & 42 V ict. c. 7 1 , s. 28), 
everv locomotive used on a highway and drawing 
anyVaagmi shall have the tires of the wheels 
thereof not less than nine inches in width, and 
the wheels shall be cylindrical and smooth-soled, 
or used with shoes or other bearing surface 
of a wi.lth not less than nine inches. A locomo- 
tive was used on a higliway, having the tuts of 
the two driviniz-wheels eighteen inches wide. 
XI, U the tires were strips or shoes nine inches 
at d three quarters in width, measured across 
t e tire parillol to the axis of the wheel, and 
three iiiclies broad and one inch thick. Ihc 
shoes were placed alternately on each edge of 
the tire and in the centre they touched and 
overlapped one another by about one inch 
and a quai-ter. There was tlnis always a 
ixarino- surface of at least nine niches in width 
cm tlmriiacU-Held. that no shoes or bearing 
surface would comply with the statute unless 
H ev were similar to the tiros of the wheels 
prei-ribed. viz. uniform smooth-surfaced 
of the wiiitli of nine inches at least round the 
whole i.ircumtereucc of the wliceLs ; that these 
bands must be continuous and unbroken (save 
iit so for as the joints of the 
render perfect continuity impossible) , ‘tm' 
he eniine in questiem did not c.^,dy with the 
statute. Bo'!!/ ’ 

^ The question of what are “shoes within the 


meaning of s. 3 (repealed) of the L^omotives 
Act 1861, is a question of fact to be determined 
by the justices. Edmunds v. Sam n.,m^y. R. 75o. 

* By the Lbcoinotiyes Act (M & 2i> Vict. /0 t 

s 3 (repealeti), every locomotive used on a nign- 

\^%ay and drawing any waggon shall have the 
wheels cylindrical and smooth-soled, or 
with shoes or other bearing surface of a wiatri 
not less than nine inches. An , engine was so 
used, which had its wheels fitted with shoes 
four inches and a half broad, placed parallel to 
one another, and three inches apart, and boitecl 
obliquely across the whole breadth of the wheel, 
so that when a length of less than nine mches of 
one shoe was in contact ■with the ground the 
deficiency was made up by the length of contact 
of the next shoe with the ground r—Heid, that 
the bearing surface not being continuous, the 
engine was not in conformity with the act. 
Strmaer v. Si/ke,s\ 46 L. J., M. C. 139 ; 2 Ex. E. 
240 ; 36 L. T. 152 ; 25 W. R. 273. 

Person preceding Locomotive on Poot.} 

-^The 3rcl section of 28 & 29 Vict. c. S3, which, 
as amended by 41 & 42 Vict. c, 77, s. 29, requires, 
one of the three nersoris employed to conduct a 
steam locomotive on a public highway to precede 
such locomotive on foot by twenty yards, and in 
case of need to assist horses, or carriages drawn 
by horses, in passing the same, is not the less 
complied with because such person, whilst pre- 
ceding the locomotive on foot, leads a horse and 
cart of his own. JDavis v, Browne^ 48 L. J., 
M. C. 92; 40L. T. 557. 

Liability for Injuries caused by.] — An action 
is maintainable by a person who had sustained 
an injury through his horses being frighteneef 
by a traction steam-engine used on a highway, 
under 24 & 25 Vict. c. 70, the jury finding that 
the engine was likely to frighten horses, und 
that the defendant knew it. Watliins v. lieddln, 
2F. &F. 629. 


Indictment.] — Persons using a traction 

engine and trucks on a' highway may be indicted 
for a nuisance if they create a substantial 
obstruction and occasion delay and inconve- 
nience to the public substantially greater than 
would arise from the use of carts and horses. 
Jleq. V. OhiUenden^ 1.5 Cox, 0. C. 725 ; 49 J. P. 
50i 

When no Negligence.]— The defendant 

was possessed of a traction engine, which was 
. propelled by steam power. Whilst it was being 
1 driven by the defendant’s servants along a high- 
way, some sparks escaping from it set fire to a 
stack of hay of the plaintiffs standing on a neigh- 
bouring farm. The engine was constructed in 
conformity with the Locomotive Acts, 1861, 
1865 ; at the time of the accident it was being 
driven at a proper pace, and the defendant’s 
servants were guilty of no negligence in the 
management of it,;— Held, that the defendant 
was liable to compensate the plaintiffs for the 
injury done to the stack, upon the ground that 
the engine, being a dangerous machine, an action 
was maintainable at common law, and the loco- 
motive acts did not restrict the liability of the; 
defendant. Powell v. Fall, 49 L. J., Q. B. 42h ; 
5 Q. B. D. 597 ; 43 L. T. 562— C. A. 

I _ Negligent lEanagement of by Bailee— 
1 Liability of Owner.]— The defendant, who was 
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the owner of a traction engine, to which his 
name and addi’ess were affixed, as required by 
the Locomotives Act, I860, s. 7, let the same for 
three months. Through the negligent manage- 
ment of the engine whilst it was being used upon 
a highway by the hirer, personal injuries were 
occasioned to the plaintiff, who was being driven 
in a carriage upon the highway : — Held, that 
the defendant was not liable in respect of such 
injuries. Stahlc.i v. Mey (1 Car. & P. 614), as 
reported, disapproved of. Smitlt v. Bailey^ 60 
L. J., Q. B. 779 ; [1891] 2 Q. B. 403 ; 65 L. T. 
331 ; 40 W. R. 28 ; 06 J. P, 116— C. A. . 


d. Extraordinary Traffic. 

i. What is. 

Meaning of.] — “ Extraordinary traffic,” within 
the meaning of s. 23 of the Highw'ays and Loco- 
motives Amendment Act, 1878, is not confined 
to the carriage of unusual materials, nor to 
carriage for unusual purposes, hut it includes all 
traffic which is so exceptional as regards the 
•ordinary user of the road, either in respect of its 
quality, its quantity, or its frequency, as sub- 
■stantially to increase the burden imposed on 
the road by ordinary traffic, and cause damage 
and expense thereby beyond what is common. 
Pkhering Lythe East JBiyhway Board v. Barry 
(8 Q. B. D. 59) disapproved. Hill v, Thomas^ 
62 L. J., M. C. 161 ; [1893] 2 Q. B. 333; 4 R, 
565 ; 69 L. T. 553 ; 42 W. R. 85 ; 57 J. P. 628— 
‘Q. A. 

The object of the section is not to prohibit 
extraordinary traffic, but to throw the expense 
of repairing the damage done thereby on those 
who cause it. II. 

How Estimated.] — In determining what is 
•‘‘extraordinary traffic” within the meaning of 
s. 23 of the Highways and Locomotives (Amend- 
ment) Act, 1878, the justices should not take 
inro account the ordinary traffic of the district, 
but only that of the particular road in question. 
Jlill V. Thomas (supra) followed. Ethorley 
Hranqe Coal Co, v. Auckland District Hinhway 
Board, [1894] 1 Q. B. 37 : 9 R. 88 ; 69 L. T. 702 ; 
42 W. R. 198 ; 58 J. P. 102—0. A. 

Semble, that the surveyor in determining 
whether a person has carried extraordinary 
traffic, with a view to certifying for extraordinaiy 
•expenses, is wrong in merely comparing that 
person’s traffic with the traffic on part of the 
highway he is bound to repair. Beg, v. William- 
Mn, 45 J. P. 505. 

Conveyance of Stone.]— Justices having made 
an order upon the appellants to pay the expenses 
of repairing a highway as extraordinary expenses 
within s. 23 of the Highways and Locomotives 
(Amendment) Act, 1878, it appeared that the 
road, called Carter’s hill, was used solely for’i 
agricultural traffic, and was in the parish of S., 
which, with some other parishes in the respon- 
dent’s district, was situate upon a range of hills. 
There were several stone quarries upon this range 
•of hills within the respondent’s district, from 
which, for many years, the surrounding, country, 
including the appellants’, hsd drawn stones for 
the repair of the highways, the stone traffic being 
a recognised business there ; but until 1882 there 
had been no stone taken from the parish of S. 
Iri 1882 a stone quarry was opened in S. at the 
top of Carter’s hill, and the stone was conveyed 


by the appellants for the repair of their highways 
down Carter’s hill in the manner customary In 
the stone traffic, that is, in heavy waggons with 
the wheels chained, and damage was in eons(i- 
quence done to the road: — Held, fliat tlic evi- 
dence warranted the justices in coming to the 
conclusion that the traffic was extraordinary on 
this particular road, and tlmt the order tlnncfoi’c 
was right. Tiuib ridge Highway Board v. Seren- 
oalis Highway Board, 33 W. R. 30{) ; 49 Ik 
340. 

The appellant was summoned under s. 23 of Uio 
Highways and Locomotives (Amendment) Act, 
1878, for extraordinary expenses incmacd by Ujc 
respoTidents i7i repairing a higliway bc‘t ween 1883 
and 1890 by reason ()f the damage caused })y 
extraordinary traffic and excessive wia'ght pashing 
along the same. It apjjcared that in 1883 the 
appellant had begun to use the road in (}uesti<m 
for carrying stone from a certain quarry iji stone 
carts, and had continued to use it reguhiriy for 
the same purpose until 1890, and that in conscj- 
quence extraordinary expense was incurred in 
repairing it. The road was in 18K3, and had 
since always remained, an ordinary country road 
used for ordinary light country traffic, and ha<l 
never been adapted for or jnade to bear any 
other traffic, though stone had occasionally been 
carted from the quarry along the road prior to 
1883, but not in sufficient quantities to cause any 
unusual damage to the road. The justices having 
found as a fact that the traffic was extraordinary 
and the weight excessive during the whole of the 
said period, and that extraordinary expenses had 
been incurred in repairing the road by reason of 
the damage caused by such extraordinary traffic 
and excessive weight, convicted the appeilant 
Held, that the appellant had been proporlv con- 
victed, and that' the length of time which had 
elapsed before proceedings were commenced ditl 
not in any way diminish his liability to pay the 
amount of such expenses as wej'C pi'oved to the 
justices to have been incnri'ed by reason of exces- 
sive traffic and weight having been carried over 
the road during the above-mentioned }-)eriod. 
Whitehead v. S(.wioaks Hlghwag Board, 61 
L. J., M. C. 59 ; [1892] 1 Q. B, 8 ; 65 L, T. 855 ; 
56 J. P. 214. 

Upon the hearing of a complaint made by a 
highway board under the Highways and Loco- 
motijes (Amendment) Act, 1878 (41 42 Viet, 

c. 77), 8, 23, for the])urpose of recovering from 
the appellant extraordinary expenses incurred 
by the board by reason of ‘traffic conduct e< I by 
him, it appeared that he was owner or occupier 
of stone quarries in the district, and that the 
stone was conveyed in heavy loads over the high- 
ways, so as to make the cost of repairing them 
much larger than if they had been subject \o 
ordinary agricultural traffic ; but that the stone 
traffic was a recognised business in the neighbour- 
hood, and the waggon loads of the usual 'weight 
m such traffic. The justices liaving iq)on these 
facts, found, first, that the traffic was not extra- 
ordinary ; secondly, that the weights were 
excessive ; and thirdly, that the expenses were 
extraordinary Held, that the first finding, 
which was warranted by the evidence, shewed 
that ^ the expenses were not “ extraordinary ” 
within the meaning of the section, and that they 
could not be recovered from the appellant. 
wallingtoii v. Hoskim or Hookms, 50 L. J 
M C. 19; 6 Q. B. I). 206; 43 L. T. 597; 29 
W. R. 152; 45 J. P.173. 

' See further as to conveyance of stone 
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Korthumhrrland. Wlihustone Co. v. Alnwiclt the road, carried it there by means of a traction 
Biahiai,/ Bixird, and LaMhonie v. Harrey, engine and trucks, the engine weighing eight 
infra, cols. G3, (U. and the track five tons. The road, which had 

not been prepared for, and was not adapted to, 
Hanlage of Timber in Timber District.]— In the weight of traction engines, was, in conse- 
n, group of tw’enty parishes there were large quence of such trafiic, rendered unfit for use. 
woods which came to maturity after ten or The carriage of farm material and produce by 
■seventeen years’ growth, and one or other w’ood traction engines was usual in the neighbourhood, 
was cut every year, and the timber hauled over though not upon this particular road : — Held, 
■one or other highway eacli winter. Before the that the order was right, the passage of traction 

1 orKTinoa onrl +.rnnlrc: 'hpiTitr “ Pvt,r«OVfll-nft.rV tra.ffin ” 


mile caused extra expense of 12Z. iO.'?., for which *466 ; 30 W. R. 613; 46 J. P. 295. Bee also Kent 
the respondents were summoned under 41 k. 42 Comvty Council v. Vidler, infra, col. 63. 


constructed for 


Yict. G. 77, s. 23. The justices found that the i _ ^ ^ 

weights were not exces, si ve, and held that there I constructed o 

was not extraordinary traffic, this being the Heavy Weights.]— bavin was adjudged to pay 
ordinary trade of the district i-Held, thali the oOOZ tor damage doue by the excessive weight of 
instices were iustlfied bv the evidenee in oominer locomotives and carriages along a highway 


justices were justified by the evidence in coming ,,, , ^ v i i. -u 

h) their decision. JR^aqlan lihjlaoay Board v. Oswestry. Ihe highway had not been 

Mmmonth Steam Co., 46 J. P. ,5!)8. originally constructed for heavy weights and was 

not well formed, but owing to the damage done 
TrajQfic caused in building a House.] — it was reconstructed and properly formed, and 
Materials for building a house were carried by the expense of reconstruction could not be 
the respondent over a highway, and he was separated from the cost of repairs. The quarter 
■summoned under s. 23 of the Highways and sessions ajifirmed the order, but stated a case : — 
Locomotives (Amendment) Act, 1878, by the Held, that the order was right, it being immaterial 
appellants, to recover the amount of expenses that his engines w^ere made and used in accord- 
incurred by them by reason of the damage to the ance with the statute. Severn v. Oawestry High- 
highway. The justices dismissed the summons, toay Boards 44 J. P. 766. 

subject to a special case in which they found .e 

that the traffic conducted by the respondent was, of Coal Carts Mode of Hser of 

in aggregate weight and quantity, Excessive and BoadJ-Por sixteen years prior to 1893, the 
extraordinary as compared with the ordinary appellants carted coal, every weekday , a 
traffic along the highway, which was light mam road between a railway s the 

agricultural traffic, that the highway had been punqping station at then "wateiw oiks, a distance 
damaged thereby, that the amount expended on et about a mile and a quarter. _ In 1893-4 they 
the highway by reason thereof was in excess of adopted a plan of sending a string of tour or five 
the average expense of repairing highways in the ^ in charge of two or three <iriYers ; 

neighbourhood, and was an extraordinary expense average number of journeys eveiy weekday 

incurred by reason of such damage, but that the five each way. These carts followed each 

traffic did not materially differ in cliaracter f rom other m the same track. 1 hey were diawn by 


that to be expected on the highway . — ay. x x y: i 

that the respondent was not liable for the damage excessive. About /,8oo tons of coal were 

. : . . ..... , . ,r. ^ ® /.oi.fi-xrl /•Ini' -nrr flip -tTPn.r • HpIH tlint. this wa.S 


one horse apiece, and the individual loads were 


to the highway. Plchevimf Lythe Bad Higlmay 
Board v. Barrg. 51 L. J.‘ M. C. 17 ; 8 Q. E. H. 
59 ; 45 L. T. 65.5 ; 30 W. R. 246 ; 46 J. P. 215. 


Traction Engine.] 


cartedduring the year :-Held, that this was 
J MC ]7*80 E H extraordinary traffic within s. 23. ihe mode of 
’■'11^246^* 46 J 21.5. tended substantially to alter 

’ ’ . . - • • increase the burden imposed by ordinary 

The appellant employed I traffic. The definition of Bowen, L.J., in Hill 


on a highway a tmetion engine drawing two v. Thomas ([1893] 2 Q. B. 333, 343) followed, 
waggons for the carriage of materials and goods Wolverkanipion Corporation v. Salop Goindy 
use(i for ordinary purposes on his estate (the Council^ 64 L. J., M. C. 179 ; 43 W. R. 494. 


engine being of less weight than was allowed by ^ x. r. x -i xtt ^ £ 

s. 28 of the Highways and Locomotives (Amend- Large Humber of Carts.] W., owner of non- 
meiit) Act, 1878, and having its wheels constructed stone mines, sent his trafiic to tim lailvt ay station 
in accordance with the provisions of that section), ^ carts of tlm ordinary size 

and thereby did damage to the highway beyond 
that caused by the ordinary wear and tear:— per ,, 

Held, that this was -excessive weight” and very simiU, and W. s^carts caused 
'* exrmordiiiary traffic,” the damage caused by owneis of mines sent ^hetr^ i^ 

wh ich was properly chargeable upon the appellant ^ private railway, and not ova tl^ 1 w ^ 
under s, 23 of the act. H relaml v. Lucas., hold- 

49 L J 0 P 643' 5 0 P D 351 * 42 L. T. ^rig that W. caused extraordinaxy traffic juierely 

7KS ;’28VrE.’5ri'; ''44 J.'P.3tto7.6. A. ' ’ 

Williamsoti., 4d J. P. 50o. 

Branch Road— Conveyance of Manure to Semble,' the siuweyor was wrong in merely 

■Earm,] — Justices having made an order charging comparing the traffic of W. with the traffic on 
the expenses of .repairing a highway U])on the part of the highway ,he was bound to repair. Ih, 
appellants as being extraordinary expenses 

within 41 & 42 Viet. c. 77, s. 23, it appeared that the Person Liable. 

higiiway communicated at either end with main x * x* 

roads, and was principally used by farmers and Persons 

•occupiers of land adjoining it for ordinary farm hut not controlling the Carriage thereof.] A 
traffic. The appellants having been employed to purchaser who enters into contracts tor the sup- 
oonvey a quantity of manure to a farm adjoining . ply of materials to be delivered at a certain 


Cou7ica, 64 L. J., M. C. 179 ; 43 W. R. 494. 
Large Humber of Carts."] — W., owner of i 


64 



Contractor or Sub-Contractor,] A person 
who is under a contract to supply ballast for 
the construction of a railway, and who employs 
different traction engine proprietors to draw 
the ballast from time to time to the places 
where it is required, giving a separate order 
on each occasion to the particular traction 
engine proprietor employed, is liable, under s. 2S 
of "the Highways and Locomotives Act, 1878, as 
the person by whose order extraordinary traffic 
has been conducted, for extraordinary expense, 
incurred in repairing the highway. JCent County 
Council V. Vi(lle'}\ h^ L, J., M. C. 77 : [1895] 1 
Q. B. 448 ; 14 K. 240 ; 72 L* T, 77 ; 4S W, E. 273 ; 
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nrioo. has nr> property in the goods nntil they 
we delivered, does not employ or pay the iierstins 
convS them, and does not direct or con rol 
the mode ot carriage or the roadhy which they 
Irrto he earned, k not a person “ ^>y 
oixler" such trafBo is conducted within the 
meaning ot s. 23 of the 
motives Act, 18T8, and, such 
ordinary” in the statutory sense, is not ^r 

the expenses incurred in repairing the ro-^'l ® 
consainenoe of such exoessije user 

eowfa amneily. h« ’’w ' B 

f>77 • ri897l A. 0. 633 ; 77 L. 1. 109 , 46 V\. It. 

. ' : y I,. A , ,,,, . . tr T /•!? ^ : 


111 ; 61 j. P. 8U4-H. L. (E.) 


Employer or Contractor.]— Where conti-actors 
have the direction and regulation of trafto upon 
a highway which they carry out by using tiac- 
tion engines, regulating 
attached to each engine and the 
w’aggon, and giving orders as to the time the 
vehicles shall start, they are pci'sons by whose 
ordersuoh weight or traffic has been conducted, 
within the meaning ot s. 23 of the Highways ami 
Locomotives (Amendment) Act, 1878, no^wia- 
standing that their employers indicate 
during which they will he rea/ly to leetive 
the goods which the contractors have under- 
taken to deliver. C«lchegtei-, Wemyu 4' Co. v. 
OUnwesterfUre Comity OmneU, 6b L. J., ts. 

' 290'' ' 

W. bought timber near a railway statioii and 
contracted with a person to convey part ot it, he 
himself sending the rest. The timber was con- 
yeved in broad-wheeled waggons in sixty-sev^en 
loads, each load from three to five tons weight. 
The surveyor estimated that this caused 21 L extra 
expenses in repairs,andsuinmoned W. under s. 23 
of the Highways Amendment Act, 1878. ine 
iustices held that it was extraordinary tmffic, and 
that whether W. or the contractors conveyed it 
was of no consequence, and made an order on 
W. for 21 -Held, by the court, that _the 
justices were right. illlnwii v. Dui'ics, 44 J. 1 . 

' '347. 

The owner of quarries had been ordered to pay 
a sum for damage caused by excessive weight 
and extraordinary traffic. Counsel admitted 
that the principle of the preceding case was con- 
clusive against him. He, however, aslved toi 
leave to appeal, as that case was also^ under 
appeal. The court gave judgment for the 

respondents, and gave leave to appeal. JSormm- 

Urlaml Wkimtone Co. v. Alnwich llujhwoy 
Board, 44 J. P. 360. 


contract between L. and I), specified the mo<lc 
of conveying the stone, IX used traction engines, 
and caused excessive injury h> the highway : — 
Held, that L, was not the iiersou liabk umler 
the H ighways and Locomidive^s Act, 1878, s. 23, 
but that 1). was liable, being the only persou l)y 
whose orders the excessive weights were carried. 
Lapthorn v. Harvey, 49 J. P. 709, 

B. was employ e<l by a contractor, (X, to build 
a bridge over the .H. railway for tha railway com- 
pany, and in doing so used a tractiori_ engine of 
nine tons to draw two trucks loadeil with brii;kSy 
each truck being eigdit tons, and eauseil tlamage 
for several days which amounted to 137X Ori a 
proceeding under 42 & 43 Viet. c. 77, s. 23, i.nr 
causing extraordinary traffic: — Held, that B. 
was liable though employed by C,. ami that the* 
remedy was applicable, though under the Kail- 
way Clauses Act, 1845, s. 58, the company mighl 
be proceeded against to make good all suclj 
damage. Harnett v. Hoo Hiyhway Board, 4B 
J. P. 805. 


iii. Recovery of Expenses. 


Summary Procedure founded on Tort#]---Thc 
summary procedure provided by section 23 ot 
the Highways and .Locomotives (Amendment) 
Act, 1878, for recovery of expenses incurred in 
repiairing damage to roads caused by extraor- 
dinary traffic from the person by whose order 
it has been conducted, is founded on tort. Pro- 
ceedings under the section cease on the deatli t>f 
the person in wdiose lifetime and by whose order 
the damage was caused. Story v. Sheard, fU L. 

M. C, 178 ; [1892] 2 Q. B. 515 ; 67 L. T. 4*23 ; 
41 W. R. 31 ; 56 J. P. 760. 


Surveyor’s Certificate — Time within which 
Summary Proceedings may he Taken.]— A com- 
plaint was preferred against G. on the 7t;li 
December, 1881, by a highway board to recover 
322Z. 5.S*. for extraordinary expenses un,<ler 
the Highways and Locomotives (Amendment) 
Act, 1878 (41 & 42 Viet. c. 77), s. 23. 'i'be 
damage was done before the 2i>th M,arch, 1879, 
the surveyor made his certificate on the P9th 
May, 1879, and payment wns demanded on the 
lotii September, 18^8 1. Bys. 36 of the Highways 
and Locomotives (Amendment) Act, 1878, all 
expenses under the act may be reeover<.id before 
a court of summary jurisdiction in manner pro- 
vided by 11 & 12 Viet. c. 43, and by the 11th 
section of that act, “ where no time is already 
or shall hereafter be specially limited for making 
any such complaint, or laying any such informa- 
tion in the act or acts of parliament relating to 
each particular case, such complaint shall be 
made and such information shall be laid within 
six calendar months from the time 'when the 
matter of such complaint or information respec- 
tively arose” : — Held, that the six months’ penXxl 
of limitation within which a complaint mn.y be 
preferred to recover extraordinary expenses um lei* 
the 23rd section of the Highways and Locomo- 
tives (Amendment) Act, 1878, must be reckoned 
from the date of the surveyor’s certificate ami 
not from the time payment is demanded. Fool 
amd Forden Hiqhwa y Board v. Oann imj, 5 1 Ij. J., 
M. 0.49; 46L. T.1G3; 31W. R. 30; 46 J. P. 
708. ^ ^ u 

Certain extraordinary traffic b:>ok 'place in the 
year ending March, 1880. The expense of 211. 
thftrfthv incAirred was demanded from 0- 
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Kovember, 1880, and in March, 1881 ; the siir- was a light spring cart with two wheels, used by 
veyor’s certificate being signed in February, 1881. the respondent in his business as an agricultural 
The vSiimmons for nonpayment was in April, implement maker, in which he f requently carried 
1881; — Held, that the six months’ limitation agricultural implements to market, and drove his 
dated from the certificate and demand of pay- family about from place to place, and for which 
merit, and not from the time when the repairs he paid duty under 32 cSc 38 Viet, c.l 4,8. 18. The 
were made, and therefore that the summons was magistrates dismissed the information : — Held, 


in time. White v. Ooh(m, 48 J. P. ,565. 

The certificate of a surveyor of a highway 


that the cart or carriage ” contemplated by the 
76th section of 5 & 6 Will. 4, c. 50, was ejusdem 


board for extraordinary expenses incurred in generis ” with a waggon, and that this was not 
repairing a highway within the district of the such a cart, and that the magistrates were there- 
board is a good certificate, although it does not fore right. Danhy v. ITunter, 40 L. J., M. C. 15 ; 

apportion the amount of extraordinary expenses 5 Q. K D. 20 ; 41 L. T. 622 ; 28 W. R. 228 ; 44 

incuri'ed in repairing each particular road. On J. P. 283. 

December 7, ^ 893, the surveyor of the \V, high- 
way board gave a cei’tificate that extraordinary Driving two Carts — Attaching Bein.] — 5 k 6 
expenses to tlie extent of 285^. tw. Wd. had been Will. 4, c. 50, s. 77, provides that a person may 

incurred in repairing certain highways owing to act as the driver of two carts on a highway, pro- 

acts of one H. No proceedings were taken to vided that the carts shall not be drawn by more 
recover the same within six months from the date than one horse each, and the horse of the hinder 
of the certificate. OnMay 31, 1894, thesurvejmr cart shall be attached by a rein irr length not 
gave a certificate that extraordinary expenses exceeding four feet to the back of the foremost 
to the extent of 202?. 3.s*. Mu had been incurred cart : — Held, that the provision was substantially 
ill ]*e[)airing a highway owing to acts of N. complied with when a driver seated in the first 
Proceedings having been taken to recover the cart had a rope attached to the head of the last 
latter sum ; — Held, that the justices were right horse passed over the back and fastened to the 
in excluding evidence as to the extraordinary body of the first cart about the centre, and the 
expenses alleged to have been incurred by the last horse’s head drawn close up to the back of 
highway board prior to December 7, 1893, on the the first cart, so that he had full command of 
ground that the certificate of December 7, 1893, both horses. Jiohertmn v. 7 W- R. 50. 

being a good certificate, proceedings to enforce 

payment of the amount alleged to be due should Driver not having Direction of Horses — 
have been taken within six months from the date Carriage “ passing ” upon a Highway — Carriage 
of such certificate. Pool and, Fovden Highway not in Motion.] — A carriage is “passing” upon. 
Board v. Gunning (51 L. J., M. 0. 49) approved a highway within the meaning of s. 78 of the 
and followed. Wivrall Highway Board v. Highway Act, 1835, where, in the course of a 
Hewell^ 64 L. J., M. C. 181 ; [1895] 1 Q. B. 827 ; journey from one place to another, it is at a stand- 


15 B. 309 ; 72 L. T. 535 ; 43 W. B. 328 ; 59 J. P 
183. 

Finding of Justices— -Appeal.]— The H. Coni' 


still. The driver of such carriage is therefore 
liable to the penalty imposed by that section if, 
negligently or wilfully, he is at such a distance 
from the carriage that he cannot have the direc- 


pany manufactured peat moss from a moor of tion and government of the horses ilrawing the 
3,06*0 acres, and having works near a railway same. PhytMan v. Baxendale, 64 L. J., M. C, 
station were charged under 41 ck 42 Viet. c. 77, 174 ; [1895] 1 Q. B. 768 ; 15 B. 324 ; 72 L. T, 
s. 23, with causing 44L extraordinary expense 465 ; 43 W. B. 412 ; IS Cox, 0. C. 119 ; 59 J. P. 
by their traffic. Their five drays were lighter 217, 
than Those used in other traffic, which was ordi- 
nary agricultural traffic, and passed each day Biding Furiously.]— The Highway Act, 1835 
over the highwav. The justices found that this (5 & 6 Will. 4, c. 50), s. 78, enumerates various 
was a recognised industry, and that the traffic acts and omissions by persons on highways having 


was not extraordinary ; — Hekl, the justices’ deci- 
sion in ilismissing the case could not be inter- 
fered with. Lower Sfrajforth Highway Board 
v. Hatfield Chase Ch., 57 J. P, 567. 


Surveyor, Appointment of — Evidence.] 


ii- charge of carriages and animals, and also by 
jr- persons interrupting others ; amongst them, if 
iy 7 any person, riding any horse or beast, or driving 
any sort of carriage, shall ride or drive the same 
furiously, so as to endanger the life or limb of 
J. passenger, then follow the words : “ JEvery 


was not ainoointed tiistrict surveyor under seal, person so offiending in any of the cases aforesaid, 


but only by minute of the rural sanitary com- 
mittee signetl by the chairman, but not counter- 
signed, by the clerk of the board. L. being sum- 
moncf.l for damage caused by extraordinary 


and being convicted of any such offence,” shall 
“for every such offence foifeit any sum not 
exceeding 5^., in case such driver shall not be the 
owner of such waggon, cart, or other carriage ; 


traffic, set up the defemic that the .appointment and in case the offender be the owner of such 
of J. and his certificate and the proceedings were waggon, cart, or other carriage, then any sum not 
void:— Held, that as J. had acted de facto as exceeding lOL” W. was convicted by justices of 
surveyor the objection to J.’s appointment was riding furiously on horseback along a highway, 
rightly overruled, and the order on 1.. was valid, and fined a sum less than 5Z. Held, that the 
Laneader v. Harlech Highway Board, 52 J. P. penalty under U. was applicable to all offences 
305^ ' mentioned in the section, whether the offendei-s 

were drivers of carriages or not ; and that the 
e. Other Offences on. conviction was right. ’Williams v. Bgum, 1 

Waggon, Cart, or other such Carriage without Ex. B. 277 ; 35 L. T. 864. 

Owner’s Hame on it.]— An information was laifi ^ . 

against the respondent for using a cart on the q — Bicyoleis a* Camage.]---A person, riding 

highway without having his name painted thereon, a bicycle bn a highway at such a pace as to be 
as required by 5 k 6 Will, 4, c. 50, s. 76., The cart dangerous to the passers-by, may be convicted of 
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furiously (Ir-mng a carriage, under 5 & 6 WiU. 4, gi 
c 50 s 78 Tuvlor v. Goodwin^ 48 L. J., M. o, in 
; 4 Q B. D 228 ; 40 L. T. 468 ; 27 W. B. 489. p 

Baoing.]— A right of highway does not include w 
a right to race ; and a person who had been a fc 
party to a hurdle race is jointly liable for putting hi 
the iiurdles on the ground, although he took no c. 
actual part in the race. Sowerby y. Wadswortli, ai 
3 F. & F. 734. ti 

' ' ' ' sl 

Eiglitto Eemove Driver.]— Where the driver 
o£ Ui waggon comnciitted an oSence within 1«8 ^ 
Geo. 3, c. 78, s. 50, in the view of a justice, and 
placed himself before the board on which his 
master’s name was painted, so as to prevent the 
discovery of the owner, and the justice stopped 
the horses and laid hands on the drive:^ and 
removed him from his position before the boaid, 
and thereby informed himself of the ownership : 
—Held, that this was a trespass, and gave the 
dri ver a right of action. Jo tm v. 0 we fi, 2 D. & B . 
600 : 1 L. J. (o.s.) K. B. 139. See 5 & 6 Will. 4, ^ 
o. 50, s. 78. 

Destroying Surface of Way — Pootpaths,] By ^ 
5 & 6 Will. 4, c. 50, s, 72, a penalty is imposed 1 
upon anyone who shall “wilfully destroy or i 
injure the surface of any highway ’’ Held, that < 
a footway across a field is a highway within the 1 
meaning of this section. Brachenlorough v. 

19 L. T. 602. 

Breaking up without Statutory Authority- 
Prescription.]— The corporation of P., who had 
no parliamentary powers for the purpose, si^> 
pliecl water to the adjoining urban district of h 
and claimed the right to enter upon and break 
up the streets of F., whenever occasion should 
require for the purpose of repairing their water 
pipes, relying, as regarded some of the streets, 
on alleged irrevocable licences granted by the 
predecessors of the local board of P. (i.e. the 
surveyors of highways), and as regarded other 
streets on prescription : — Held (1) that the 
claim of the corporation was to commit a 
nuisance; (2) that it was not in the power of 
the surveyors of highways to grant the alleged 
licences ; (3) that, therefore, as a grant could 
not be presumed, the corporation could not 
obtain the right claimed by prescription. PresUm 
Covporathm v. Fulwood Local Board, 53 L. 1. 
718 ; 34 W. B. 196 ; 50 J. P. 228. 

As to Breakiug-up Streets.]— 

Water (Water Compahies). 

SufRciency of Pence within Highways Act.]— 

A contractor for the construction of a railway 
made an excavation within five yards of, and 
fenced it ofi from, a highway. A horse attached 
to a cart containing a load of a ton weight, 
came in contact with the fence, which gave way, 
and the horse was killed by the fall into the ' 
excavation Held, that the fence was sufficient 
within s. 70 of the General Highways Act, 1835 
(5 & 6 Will 4, c. 50), and that there was no legal 
duty' imposed upon the contractor to construct 
a fence of such strength as to withstand such 
.a shpck as that described. Blalidey i. Baker, 
39L. ,T. 359. 

Bemoval of Dust and Oinders— TTnder Pavix^ 
Acts.]— Ashes falling from a furnace of a brass- 
founder, and containing , particles of metal, were 
subjected to a process whereby a portion of the 
' ifietal 'was t'dUmUd, -The residue, having been 


given to the apprentices as a perquisite, was by 
them sold to a brass-refiner, for the purpose of 
extracting a further quantity of metal. Ihe 
plaintifi, who was employed by the brass-rehner, 
whilst conveying the ashes from the brass- 
founder’s premises for this purpose, was appre- 
hended by the defendant under 57 Geo._ 3, 
c xxix.. which gives a power of apprehending 
ail persons who, not being employed by or con- 
tracting with the commissioners under the act, 
shall cmiy away any dust, cinders or ashes within 
the district Held, that the ashes_ in question 
were not dust, cinders or ashes within the mean- 
ing of the act. Law v, Dodd, 1 Ex. 84o ; 17 
L. J., M. 0. 65. 

Offences of Obstruction.]— ante, Obstbuo- 
TION (cols. 37 et seq.). 


f, Proceedings. 

When One Conviction a Bar.] — 'W, was sum- 
marily convicted under 5 &; 6 Will. 4, c. aO, s. 78, 
for that he, being driver of a carriage on a high' 
way, by negligence and wilful misconduct, to 
wit, by striking a horse ridden by H., caused 
hurt and damage to H. ; he was afterwards con- 
victed, on the same facts, under 24 & 2 p 
c. 100,8.42, for unlawfully assaulting H, -.—Held, 
that the first conviction w^as a bar to the second. 
Wetm/se v. JlopJdns, 44 L. J., M. 0. Idl ; L. B. 
10 Q. B. 378 ; 33 L. T. 9 ; 23 W. B. 691. 

Appeal against Conviction.]— In appealing 
against a conviction under 5 & 6 Will. 1, c. 50, 
s. 72, on information by the surveyor, it is not 
necessary that the notice of appeal provided by 
s. 108 should be personally served upon the con- 
victing justices. Beg, v. Yorltshire (A", li.) JJ i, 1 
New Sess. Gas. 574 ; 7 Q. B. 154 ; 14 L. J., M. G. 
91 ; 9 Jur. 425. 

Leaving the notice at the dwelling-house is 
sufficient. Ih. 

A party appealing against a conviction by two 
i justices upon compiaint of the surveyors, for an 
I offence under 5 & 6 Will. 4, o. 60, s. 47, must 
: serve notice of appeal, under s. 105, on both the 
. justices. A notice addressed to both the justices 
L and surveyors, and served on the latter, and on 
^ one justice only, is not sufficient.. Brg, v. BcaU 
fordshire JJ., 3 P. & I). 21 ; 11 A. & E. 134 ; 9 
. L. J., M. C. 8 ; 4 Jur. 85. 

Local Venue.]— The provisions of the High- 
, ways Act, 1835, s. 109, as to local venue are 
abolished by the Bales of Court, 1875, Ord. 
XXXVI., r. 1. PMlps V. Radium District 
- 1 Gab. & E. 67. 

T 

1 Notice of Action.]— The provision of the 

1 above section as to notice of action does not 
-J apply where the piinoipal object of the action is 
, an injunction, Ih, 

e 

t 4. Authorities, 

5 

1 a. County Council. 

} Statutes,] — The Local Government Act, 1888 

, (51 <5' 52 Viot c, 41), conifers on county 

couMils with respect to main roads and other 
highways, 

g 54 6^ 6B Vict,G. 63, confers furfker powers on 
5 - county councils and other authorities with respect 
-e to mmn roads and other highways and bridges, 

, 

n Liability to Eepair,]— post, 5, a. 
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b. District Council, formerly Higrliway 
Board. 

Statute.] — 5(> of 57 Viot. c. 73, 25, eonfers on 

rural listrivt roimcils the power,<i of highway 
author ltic,% 4v'., and emds- that highway hoards 
.shall cease to eujut. 

Constitution — Time for Proceedings.] — By 
.5i Geo. 3, c. 1)1, s. 1, overseers of the poor are to 
be appointed on the 25tli March, oi’ within four- 
teen {laj's next after. By 5 <!>: 6 Will. 4, c. 50, 
■s, (), surveyors of highways are to be appointed 
at the same time. By 25 & 26 Viet. c. 61, s. 10, 
waywardens shall be elected in every parish 
forming part of a highway district at the 
meeting and time and in the manner at and in 
which surveyors of highways would have been 
■chosen if the act had not passed. By 27 & 28 
Viet. c. 101, s. 10, the first meeting of the high- 
way board shall be held at ^ such time as may he 
appointed by the provisiorial or final order of 
the justices, so that the time appointed be not 
more than seven days after the expiration of 
the time limited by law for the election of way- 
wardens. A provisional order constituting a 
highway district ordered that waywardens should 
be elected for each of the parishes, and the final 
■order made on the 7th April, 1865, confirming 
it, ordered that the first meeting of the highway 
board should be held on the first Thmsday after 
. the 25th March : — Held, that the quarter sessions 
were not bound to appoint on a day after the 
■ex})iration of the time limited by law for the; 
•election of waywardens, and therefore the order ' 
was valid. Meg. v. Lin/hey JJ.^ 6 B. k, S. 892 ; 
35 L. J., M. 0.* 90 ; L. 11. 1 Q. B. 68 ; 12 Jur. 
.(N.S.) 314 ; 13 L. T. 524 ; 14 W. E. 179. 

By 25 & 26 Viet. c. 61, s. 8, and 27 & 28 Viet, 
c. 101, s. 12, no objection shall be made at any 
trial or in any legal proceeding to the validity of 
any order after the expiration of three calendar 
months from the making of the order : — Held, 
that an objection to the validity of an order was 
ma<le within three calendar months, if made on 
moving for a rule nisi for a certiorari vithin 
that time, though the rule was not returnable, 
and cause not shewn till after the three -months. 

n. 

Appointment of Districts.] — An ancient 

borough, having liberties and franchises, with 
charters containing nou-intromittent clauses, 
was not a borough within the exception in 
:25 & 26 Viet, c.' 61, s. 2. It was wholly sur- 
rounded by a coiiiity, and maintained its own 
poor and highways : — Held, that the justices of 
the county might take the proper ])roceedings in 
quarter sessions for making it a part of a highway 
<listrict, under 25 & 26 Viet. c. 61, s. 5 ; and that 
they had jurisdiction to hear a complaint by the 
waywarden against the overseers of the poor of 
the borough, "for not paying over to the treasurer 
of tlie highway board the sum ordered by the 
precept of the board to be levied in the borough. 
Giles V. GIM, 12 Jur. 389 ; 13 L. T. 526. 

The following description of the borough, 
“ The several parishes, townships, tithings, ham- 
lets, or places of Liskeard parish, &c., E., &c., 
shall, be united, &c.,” in the order constituting 
the highway district, was not such an imperfect 
description as to vitiate it. Ih, 

A provisional order for forming a^ highway 
■ district constituted the township of E. and cer- 
tain other parishes and places a highway district, 


and directed that one waywarden should be 
elected for each of tlie parishes, townships and 
places. E. was divided into three hamlets, each 
of which maintained its own highways. The 
separate hamlets were not named in the order : 
—Held, that the provisional order and the final 
order based on it were bad, as the provisional 
order did not state whether any or %vhat way- 
wardens were to be elected for the three hamlets. 
Meg, V. Yorhshlre.^ IF. i2., </«/., 34 L. J., M. 0. 227 ; 
12 L. T. 580 ; 13 W. R. 966. 

Existing after Dissolution of Highway Dis- 
trict.] — By the dissolution of a highway district, 
in respect of which a highway board had been 
constituted under the Highway Act, 1862, the 
highway board, though it ceases to have any 
control over the highways in its district, does not 
cease to exist as a corporate body for the perform- 
ance of its other duties, such as those of suing or 
being sued, and of acting generally for the 
purpose of winding up its affairs. Meg. v. 
Essex JJ., 11 Q. B. D. 704 ; 49 L. T. 394 ; 32 
W. R. 220 — G. A. Afllrming 52 L, J., M. 0. 
124 ; 47 J, P. 725. 

Right to Notice of Action.] — ^The mem- 
bers of a board for the repair of the highways in 
a parish having resolved that the surveyor should 
be directed to open the locus in quo to the public, 
on the suggestion that there was an ancient right 
of footway over it, the surveyor did in pursuance 
of such resolution remove a gate obstructing such 
supposed right of footway ; and an action being 
brought against the members of the board and 
the surveyor : — Held, that they were entitled to 
notice of action, it being admitted that the act 
was done bona fide. Smith v. Hopper, 9 Q. B, 
1005 ; 16 L. J., Q. B. 93 ; 11 Jur. 302. 

Election of Members— Way wardens. ] — At a 

vestry meeting for the election of a waywarden, 
according to 25 & 26 Viet. c. 61, s. 30, A. and B. 
were duly proposed and seconded as candidates 
for election. A vote of those present at the 
meeting was then taken, when A. had a majority 
of votes, and a poll was demanded on behalf of 
B. It was then observed that no account had 
been taken of the plurality of votes, and a second 
vote was accordingly taken, when B. had a 
majority. A poll was demanded on behalf of A., 
and fixed for a later day. 0 ii the day appointed 
for the poll the vestry was closed, in consequence 
of a notice having been affixed to the vestry 
door without the authority of B., that he declined 
to stand as waywarden, and no poll was taken. 
B. then received a certificate of his having been 
duly elected waywarden, signed by the chairman 
of the meeting at which the votes were taken, 
according to 27 & 28 Viet, c, 101, s. 19, and pro- 
ceeded to take his seat at the highway board : — 
Held, that there had been no valid election, 
since it appeared that the ratepayers had not 
wilfully abstained from voting, but were misled 
by the notice. Meg.y. Cooper, 39 L. J., Q, B. 
273 ; L. E..5 Q. B. 457. 

Refusal of Poll— Effect of.] — A parish 

claimed to be exempt from being included in 
a highway district, under 25 & 26 Viet, c, 61, s. 5, 
by reason of its highways being under the super- 
intendence of a board established under 5 & 6 
Will. 4, c. 50, s. 18. The 25 k 26 Viet. c. 61, 
passed in, July, 1862, and t3ae highway board was 
constituted at' a vestry meeting in November, 

3—2 
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grant a poll which was demanded Eecovery of Expenses— Bill in Parliament, 

ing:— Held, that a poll A hoard of waywardens of a highway who h 

granted, and that, therefore, the ^^^S^way hoau , . ^ expenses in opposing a hill in pai 

Inder 5 & 6 Will, i, c, 50, was not properly ower under 27 & 28 Viet. c. 

created, and so the parish was not exempt from charge the parishes in the districi 

being included in the highway ^strict imder * ^ ^ them "with such expenses, even tho 

25 & 26 Viet, c, 61, s. 5, Eep, r. Boio, U h. opposition was successful ami the re 

M. G, 53 ; 9 L. T. 385. heneficial to the district, the hoard having 

difererit candidates were successively and sepa- lb L. I. , lb V^ . it. 

lately nominated, proposed and seconded, and, Allowance of Law Expenses. ]— Law 

after show of hands, declared by the chairman incurred in resisting a rule foracertu 

to be duly eleotod to remove the allowance, by a justice, ot 

ship. After waywardens had been thus elec^ accounts of the preceding waywardens, ; 
for all the townships, an elector demanded a poll which a waywarden might insert ii 

in respect of the sixth and seventh townships Xmt Tnd which the justices might alh> 
in order of election. Ihe chairman ruled tlmt thought proper,* v. Einohr, 3 IN. . 

the demand was too late, and refused a poll On ^ ^ 

a rule for a mandamus to the defendants to expenses hona fide incurred by a ' 

reassemble the meeting, and proceed to an elec- _ execution of the duty imp 

tion of waywardens for the two townships. xipon him, might be inserted in his account, 
Held, that the proceedings might be allowed or disallowed by the jus 

township were a separate e ection, and that the b discretion. Ih, 
demand for a poll was too late, as it should, in 

each case, have been made upon the declaration Costs of Indictments.] — A towushi|, 

of the show of hands. Eng. v. included in a highway district formed r 

Asaph iVioar), 52 L. J,, Q. B. 671 ; 11 Q. B. i). g. ^ ^6 Yict. c. 61. The highway hoard md 

282 ; 47 J. P. 792, B. for an obstruction caiped by him in a s 

Jurisdietion-Eeffiovar'of Obstruotions.]-A 'l 

highway hoard under 25 & o-ailty and paid the taxed costs. There 

authority to determine whether a disputed high- * ^2’ costs, which the highway boaiH clu 

tvnv is or is not a highway, or to order the extra cos ^ . t-Uof, the costs o 


into^^a towuiships, H. and K, H. ; that, from the earliest 

u^hich period within living memory to 17ay, suiveyors 
mtZl hv were appointed for those to-w-nships, one for each 
.fhrmiS tliat from that time, to save expense, tliCTC had 
” been one appointment of two surveyors for tho 
wav Act parish at large, one of them always being an 
lenow^ inhabitant of M., and the other ot K. N. ; an.l 
wirl hv that each acted as surveyor in his own toiynship 
n nrfvate that distinot rates had been made lor each town- 
^toase sbip. Wlied distinctly to the repairs of 
leoessarv oach ; that the surveyors hept distinct accounts, 
S « but that these, as well as the rates (before they 
W—r A were taken to the magistrates), wore examinen 
' and allowed at a general parish vestry ; and than 
‘ Stones.] the occupiers of land had been rated, in respect 
mages in of their occupation, to the repair of the highwys 
of stones of that township in which the houses they resided. 
Bn nlaced in were situate : — Held, sufficient evidence that 
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-each township was immeinorially bound to repair 
the roads in it, and consequently, that the i 
ap})Omtmeiit of surveyors for each township was 
proper. Rex v. Xeteton, 1 B. & Ad, 826 ; 

9 L. J. (O.s.) M. C. 54. 

By Parish divided into several Tithings.] — 

Where a parish was divided into eight tithings, 
each of which before 5 & 6 Will. 4, c. 50, matn- 
tained its own highways separately, and after 
the passing of that act each of the tithings 
elected one or more persons as surveyors, who 
foi-med a board for the parish, but rated the 
tithings separately as before the act Held, that 
the parish at large had no power to forma board 
under s. IS, and that a rate made by them was 
bad. Be//, v. RmJi, 1 P. & D. 586 ; 9 A. E. 820 ; 

8 L. J., M'. C. 31). 

By Magistrates on Befusal or Neglect of 
Parish,] — The appointment of a surveyor of 
highways by justices at a special sessions, upon 
neglect or refusal on the part of a parish to 
nominate and electa surveyor, under 5 & 6 Will. 4, 
c. 50, s. 11, is invalid, if made at the same ses- 
sions at which the neglect or refusal appears, 
Be/j. V. Bed^ 5 JD. k L. 40 ; 2 B. 0. Eep. 90 ; 2 
New Sess. Cas. 655. S. C., nom. Swerey JJ,, 16 
L. J., M. C. 102 ; 11 Jur.489. 

The 5 k 6 Will. 4, c. 50, s. 6, which enacts 
that the inhabitants of a parish maintaining i.ts 
own highways shall proceed to an election of 
surveyors of highways at their first meeting in 
vestry for the nomination of overseers of the poor 
in every year, requires the vestry to he one of 
wdrich due notice has been given, in pursuance of 
58 Geo. 3, c. 69, s. 1. Ih. 

Who may Vote.] — In the election of a surveyor 
of highways, an inhabitant occupying property 
liable to be assessed to the highway rate is en- 
titled to vote, though be has ne\mr been actually 
rated to the highway rate. Beg. v. K/tnhaio. 6 
El. A Bl. 999 ; 26 L. J., M. 0. 19 ; 2 Jur. (N.S.) 
1139; 5 W. 11.53. 

Demand of a Poll.] — At a vestry held under 
58 Geo. 3, c. 69, for the purpose of electing sur- 
veyors of highways, of which public notice had 
been given, it was agreed that the vote should 
be taken by a show of Iiands, leaving it open to 
any one to })ropose that the votes should be taken 
according to the statute. A. and B. were respec- 
tively pro];)Osed and seconded for the office of 
surveyor, and on a show of hands, A. had a 
majority. It was then proposed and seconded, 
on behalf of B., that the votes should be taken 
accoj'ding to the statute. No objection was 
made ; and on the votes being so taken, B. had 
a majority, and was declared duly elected. A. 
then demanded a poll of the whole parish 
Held, that the meeting having agTecd to a poll 
being taken according to the statute, no one was 
entitled afterwards to demand a poll of the 
whole parish ; that the election of B. was valid, 
and that a mandamus for another meeting to 
elect would not lie. Bxy. v. HilUtujdo/b (Viear}^^ 
18 Q. B. 718. 


side, although the property was the better fo 
what the surveyor had done. AUtoii v. Scales^ 
9 Bing. 3 ; 2 M. & Scott, 5 ; 1 L. J., M. 0. 95, 

Lowering of Soil — Under Local Police Act.] — 

Action against the commissioners for executing 
the Oldham Police Act, for entering the plain- 
tiffis close and lowering the soil. Plea, justifying 
the acts as done in lowering a street under 
powers given by that act substantially the same 
as the 10 & 11 Vlct. c, 34 (the Towns Improve- 
ment Act), s. 51. On the trial, it appeared that 
the close was part of a new street ; that the com- 
missioners had caused it to be paved and lowered 
in a manner that would have been justified if it 
had been an old street, or had been previously 
brought under their ^ management :-~~Held, that 
the powers given to the commissioners were not 
applicable to such a new stj-eet, and that the 
plaintiff was entitled to recover. Beomii v. 
Clegg, 16 Q, B. 681. 

Eemoval of a Pence — Under 5 & 6 Will. 4, 
c. 50.] — To justify a surveyor of highways in 
taking down a fence, under 5 & 6 Will. 4, c. 50, 
s. 69, two things must concur : first, the fence 
must be within fifteen feet of the centre of the 
road ; and, second, it must be on the road. Beam 
V. Oalileij, 1 Gar. & K. 12.5. 

A road was nine feet wide ; and there being a 
piece of iminclosed land at the side of it, also 
nine feet wide, which land was so rough ami 
uneven that no carriage ever did or could go over 
it, the owner of the adjoinizig field took this land 
into his field, and put a fence round it. The 
surveyor of highways took down the fence : — 
Pleld, that he was not justified in so doing under 
5 & 6 Will. 4, c. 50, s. 69, as the fence was not on 
the road. Ih. 

Sects. 6 and 63 of 13 Geo. 3, c. 78, did not 
authorise the surveyor to widen a road to thirty 
feet by removing a fence, unless the fence sup- 
posed to be an encroachment was actually upon 
the highway. Loicen v. Kaye. 6 D, &: R. 21 ; 4 
B. A C. 3 ; 3 L. J. (O.S.) K. B. 123. 

Pulling down Cottage.] — In an action for 
pulling down a cottage, it appeared that the 
plaintiff had been convicted, under 5 & 6 Will. 4, 
c. 50, s. 69, of building the cottage so as to 
encroach on the highway, but which was not in 
fact an encroachment within the meaning of the 
act ; and the defendant justified as surveyor of 
the highways : — Held, that s. 69 required the 
surveyor, after a conviction, to remove the 
encroachment without a warrant ; and therefore 
the conviction, though erroneous, was a defence. 
Keane v, Bey /wide, 2 El. k Bl. 748 ; 2 C. L. R. 
245 ; 18 Jur. 242. 

Power to lop Trees on Lands adjoining.] — 

The power given by s. 65 of the Highway Act, 
1835, to the surveyor of highw’ays to lop ” trees 
growing on lands adjoining a highway, does not 
authorise him to cut off the tops of such trees, 
but only the lateral branches. Unioin v. Hanson, 
60 L. J., Q, B. 531 ; [1891] 2 Q. B. 115 ; 65 L. T. 
,511 : 39 W. R. 587 ; 55 J. P. 662—0. A. 


Removal of Obstruction — Malicious Damage.] 

ii. Powers and Duties. — the occupier of a residence which com- 

a. Personal Liability generally. munibated with an adjoinmg highway by means 

® of a gateway ; an inclosed dram and brickwork 

Injury to a Bank on the Roadside.] — Asur- were put down at the gateway for the purpose of 
veyor of highways is liable to a reversioner for convenient access to ,his i'esicleace and also for 
subtraction of a portion of his bank by the road- the purpose of allowing .the free .passage of water 
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running by the side of the highway. The drain that p- 

and brickwork, with the earth covering the same, and that the warrant being deliveicd to 0. and 
formed a nuisance and an obstruction to the I>. and to B., the f 

highway. The surveyor of highways for the parish seized tlie gj)ods ot A. HekI, that P 

within which T.’s residence wms situate, took up neither m form nor in substance <i plea undtJ 
and removed the drain and the brickwmrk, and the statute ; and that it \vas not a good plea a 
in so doing damaged them. The surveyor common law, inasinuch as it did not alk^^^^ 
having been charged upon an information before the .lustices had jurisdiction over the subjcer 
iustices with, committing damage, injury and matter in respect of which the wan an 
spoil upon T.’s property, against the provisions granted, ^^orrdl 
of ‘24r & 25 Yict. c. 97, s. 52, they found' tha,t the 4 Scott (N.E.) 300 ; 11 L. J., M. C 

surveyor had acted bona fide, but that he did not at. 4 * ^ 4 -/. i Af n mPPHtifr of 

do the act complained of under a fair and reason- Obedience to Orders, j— At 

able supposition that he had a right to do it, and the members ot a highway board f ^ 

they convicted him of the offence charged that a path running through hind in the octu a- 
Held, that the conviction was wrong, and that tion of the plaintiff was a f ^ ^ 

the information ought to have been dismissed ; plaintiff be directed to remove a locv loinaga t 
for he was not a private individual, but the sur- placed across it. ihe surveyor i)t the board v a^ 
veyor of highways having a control over, and an afterwards onlered by them to remove the lock, 
interest in, the drains laid for carrying off the and did so. On the trial of an ^clncn of tinspar^s 
water, and that in dealing bona fide with the brought by the plaintiff against the members ot 
drains he was not guilty of wilful or malicious the board in their personal capacdy an< tlie 
damage. Denny v. Thwmte,, 46 L. J., M. 0. 141 ; surveyor, in which they .justified, Kelly, C. b., 
2 Ex.^^D. 21 ' 35 L. T. 628. nonsuited the plaintiff on the gi'oiuid that neitbu 


Semble, that as he, according to the finding of the members of the board nor the survey oi 
the justices, acted bonil fide, they ought, upon liable individually. Ho evidence was, thcretore,, 


information. I7j, assuming that the resolution was liiegai 

the members of the boai’d who concurred in ,it 
Trespass— Compensation for Injury.]— Tinder were personally responsible ; secondly, that the 
5 & 6 Will. 4, c. 50, s, 54, a surveyor of highways fact that the surveyor was, by 1 ict. o. ol, 

may enter on adjoining lands, and cut drains s. 16, bound to obey the orders of the board, < lid 
therein, without tendering amends for the damage not excuse him if in obeying their he dul 

caused thereby ; and an action will not lie against an unlawful act Held, on appeal (the court 
him for so doing, the tendering of amends not expressing no opinion as to the liabiiity (ir tne 
being a condition precedent or concurrent ; and members of the board), that the surveyor was 
on-r.tT’.aitrAt' fa riA4- VvAlTnfl fn limrA nmniiTit nf liable, and that the iudgment setting aside the 


(N.E.) 3S4 ; 7 Man. G . 548 ; 13 L. J., M. C. 153 ; 
8 Jur. 648. 

The anpount of compensation to be paid can be 
settled only by the justices at a special session for 
the highways. Ih. 


30 L. T. 894 ; 23 W. R. 26. 


settled only by the justices at a special session for Nou-Eepair.] — An action, for a personal and 

the hi^iwavs Ih pecuniary damage resulting from the non-rcpair 

® ^ ' of a county bridge wnll not lie against the 

In obtaining Materials for Repairs.]— Hee county surveyor, either at common law or umlcr 

nost C'ols 102 et seo 4.1 Geo. 3, c. o9. v* 9 Kx. 609 , 

post, cols. 10 .i seq. ^ 2 2 , JO- 

Wrongful Distress for Bate.] — ^Whero a Ex. Ch. 

highway rate was made, payment of which w^as Ho action lies against a sui’veyor for damage 
refused by a person, and application thereunon resulting from an accident caused by his neglect,, 
made for a distress warrant to justices, irho to repaiirihehighway.^^ 

declined to act until a rule of the court was made 760; 31 L. J., Ex. 250; 8 Jur. (N.s.) 286 ; 6 
absolute, calling upon them to do so : — Held, L- T. 363 ; 10 W. E. 524. Affirmed, 2 H. & (J« 
that although no action would lie against the 177 ; 10 Jur. (K.s.) 79 ; 9 L. T. 14o ; 11 TV. E. 
justices it might wmll lie against the surveyor who 73.5 — .Fix. Ch. 


levied the distress. Freeman v. 4 B. & S. 
174 ; 32 L. J., M. C. 226 ; 10 Jur. (K.S.) 149. 


negligence — Third Party contracting 


Replevin by A. against B. for taking the goods supply Labour— No Interference.]— When a sur- 
of A. Plea, lhat after the passing of the .5 & 6 veyor of highways has been ordered by a vestry 
Will. 4, c. 50, two justices made their warrant to do certain works on a highway, and during 
in writing directed to the surveyors of the high- the perfomiance of those works an accident 
way (waywardens) of the parish, and to the occurs in consequence of the road being left in 
constable of. that parish, reciting that by a rate «a dangerous condition, the surveyor is guilty of 
A., occupier of lands in the parish, was duly neglect of a statutory duty under 5 k 6 Will 4, 

' assessed to the repair of the highways of the c. 50, si. 56, and will be liable in an action for 
parish in a sum which had been demanded, damage notwithstanding that he has contracted 
hut that A. had refused' to pay, and that he had with a third party for supplying the necessary 
.been 'summoned and had- not appeared, .where- labour, and has not pei’sonally interfered with 
upon the waywardens w^ere comhianded to levy the work. Taylor v. Greenkalyh, 24 W. IL 311 


the amount by distress and sale' of his goods. 


I' ^ J, ] stated that B. was oonstaHe, and j Q. B, 487 ; 31 L, T. 184. 


Reversing 43 L. J., Q. B. 1G8 ; L. R. 


77 ^Y^Y—Higlma^Js. 78 

A vestry resolved that part of a highv^'ay i persons passing along it, contrary to his duty in 
should be raised, and ordered the surveyor of | that behalf : — Held, that the action was brought 
highways to employ men to do it. He con- ! for a *• thing done in pursuance of, or under the 
tracted' with Gr. to do the work. G-. employed | authority of,” the statute, and therefore that he 
and paid his own men, and proceeded with was entitled to notice of action. Davis v. Curl^ 
the work. The surveyor employed men to cart insf, S Q. B. 287 ; 15 L. J„ Q. B. 58 ; 10 Jur, 69. 
materials to the ground, and determined the In pursuance of a resolution at a parish vestry, 
levels; but beyond exercising a general super- that it would be advantageous if a weighing 
intendence on* behalf of the vestry did not machine was erected to check the weight of 
personally interfere with the work. G-. left the materials purchased for the highwa3’-s, the sur- 
road in such a state that the plaintiff in driving veyors caused a machine to be placed on the 
along the road b^r night was overturned and highway: — Held, that although the 5 & 6 Will. 4, 
injured. The surve^’or did not give any direction c. 50, gaVe iio express power to erect weighing 
that the road should be left in such a state machines, the surveyors were acting in pursuance 
Hehl that lie was liable. PemlUlmry of the act, so as to entitle them to notice of an 

liahjli, 45 L. J., Q. B. 3 ; 1 Q. B. D. 36 ; 33 L. T. action brought for injuries sustained by a person 
472 : 24 W. 11. 98 — C. A. in driving over a heap of earth excavated for the 

H., the appellant, was surveyor of highways weighing machine. Ilardwloli 
to a local board. S. was his foreman, and il. 136; 31 L, J., Ex. 205; 7 Jur. (N.S.) 804; 4 
was a carter, acting under directions of S. A L. T. 802. 
highwaj^ was being repaired, and 11. laid t'vvo 

loads of stone upon it so as to cause an obstruc- Action to recover Money paid for Eate.] 

tion, and left them there in unprotected heaps — The surveyors of highway's of a parish made a 
at night. Damage to a horse and cart occurred, rate which was entered in the rate-book as a 
H. was summoned under s. 56 of the Highway composition of 1^. in the poimd,^ agreed to be 
Act, 1835, and, at petty sessions, convicted in a taken by the surveyors, &:c., in lieu of statute 
penalty. S., on cross-examination before the work to be performed and done by several in- 
justices, said, “ H. bad not given instructions to habitants and occupiers of land, hereditaments, 
place the stone. ... I gave instructions. H. &c. The rate was not signed by the surveyors, 
knew nothing about it”: — Held, upon a case nor allowed by justices of ^the peace, nor pub - 
stated (without expressing any definite opinion lished as required by 5 & 6 Will. 4, c. 50. An 
upon the abstract proposition as to the appel- inhabitant paid the amount at which be was 
lands responsibilitj^ under any circumstances assessed, and afterwards discovering that the 
without personal knowledge of the proceedings I'ate was bad, commenced an action to recover 
of his subordinates), that on the findings of fact the money paid : — Held, that although the rate ■ 
in the case there was nothing to shew personal was bad, the surveyors were entitled to the pro- 
knowledge or negligence on the part of the tection afforded by 5 & 6 Will. 4, c. 50, s. 109, 
appellant, and the conviction must be quashed, and that the action was not maintainable, inas- 
Hardfmstlrw Bidhy, 61 L. J., M. 0. 101 ; [1892] much as the plaintiff bad not given to them any 
1 0. B. 709 ; 66 L. T. 343 ; 56 J. P. 549. notice of action. Judge v. Solmes, 40 L. J., 

Q. B. 287 : L. E. 6 Q. B. 724 ; 24 L. T. 905 : 19 
Hire of Labourers.] — A surveyor of turnpike W. R. 1110. 
roads is not personally liable to answer the 

iahoarers ; but they must look to the commis- Period of Limitation.] — A reversioner of land 
sioners, or their treasurer. Perkin v. Pawley, declared against a survejmr for digging his close, 

1 W. Bl. 670. ' ” separating a portion of it from the residue, and . 

keeping it so separated, and adding such portion 
EigbttoHoticeof Action— In what Cases,]-— to the public road. The separation was by a 
Where survev^ors had been appointed, but in an wall which was begun more than three calendar 
informal manner, and bona fide believing them- months before the action. It was at that time 
selves to be such vsurveyors, and to have been very low, but formed a complete division between 
duly a]..ipointed, cut down a tree which overhung the parcels of land. After the commencement 
the highway ami was a nuisance to it : — Held, of the three months the wall was raised and 
that tliey were entitled to notice of action, as finished: — Held, that, as there was a complete 
for a thing done in pursuance of the act. separation before that period, the raising of the 
Muggins v. Waydag, 15 M. & W. 357 ; 16 L. J.. wall was not such an act of severance as would 
Ex! 136. ' take the case out of the limitation in 13 Geo. 3, 

The members of a board for the repair of the c. 78, s. 81, which required all actions for things ^ 
highways in a parish, having resolved that the done in pursuance of that statute to be corn- 
surveyor should be directed to open the locus in menced within three calendar months aftei^the 
quo to the public on the suggestion that there fact committed, ^ ordswodli^Y. Memey^ I B. & 
was an ancient right of footway over it, the Ad. 391 ; 9 L. J. (o.S.) M. 0. 50. 
surveyor did, in pursuance of such resolution! By s. 109 of the Highway Act (o & 6 WilL 4, 
remove a gate obstructing such supposed right c. 50), no action is to be brought against any 
of footway ; and an action being brought against person for anything done under that act alter 
the members of the board and the surveyor : — three months after the fact committed for which 
Held, that they were entitleilto notice of action, such action was brought. The Pnbhc wealth 
it being admitted that the act was done hona Act, 1848 (11 &12 Yich c. 63), s. 1 17, constitutes 
fide. Smith v. Mapper, 9 Q. B. 1005 ; 16 L. J., the local board of health smweyor of highways, 
Q. B. 93 • 11 Jur. 302. and by s. 139 of that act every action against any 

’at’i action was * brought against a surveyor, for inspector or any person actirig under the general 
allowing and causing a heap of gravel, which board of health, or the, ofi^er of health, clerk, 
had been placed for the purpose of repair of the smweyor of nuisances, or. officer acting under a 
highway, to remain upon it, without taking any local board tor anything done F?; 

care or precaution to guard against damage to yisions of the act, is to be commenced withm six 
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months after the accrual of the cause of action : — 
Held, that an action of trespass against a local 
board of health for an act done as surveyor of 
highways which was commenced less than six 
months tliongh more than three months after 
the alleged trespass, was not too late, Taylor y. 
‘‘Jldthf/'M Local Boards 47 L. J*, C. P. 12. 

By a local act passed in 1862, the corporation 
of Salford were constituted surveyors of high- 
ways within the borough, having and being sub- 
ject to all such powers and liabilities as any 
surveyors of highways had or were subject to by 
virtue of the law for the time being in force. 
Sect. 109 of 5 & 6 Will. 4, c. 50 (the Highway 
Act of 1865), limits the period within wdiich any 
action may be brought for anything done under 
the authority of that act to three months after 
the fact committed for which the action is 
brought. -Sect. 5 of 5 & 6 Viet. c. 97, limits the 
period within which any action may be brought 
for anything done under the authority of local 
acts to two years after the cause of action. 
By the Public Health Act, 1875, s, 144, urban 
authorities (including by s. 6 corporations of 
boroughs) are constituted surveyors of highways 
within their distinct, having and being subject 
to all the powers, duties and liabilities (so far as 
the same are not inconsistent with the provisions 
of that act) of surveyors of highways under the 
law for the time. being in force. Sect. 264 limits 
the period within which actions may be brought 
for anything done under that act to six months 
after the cause of action accrued ; and by s. 641, 


any pienalty not exceeding oZ., and shall make an 
onler appointing a time for the necessary repair. 
Justices convicted a surveyor, under s, 20, upon 
evidence in the ordinary way, of neglecting his 
duty by neglecting to repair a footpath for 
which he was liable :—Held, that the justices 
could convict for non-repair only upon a<lopting 
the course provided by s. 94 ; and that this con- 
viction was therefore bad. liohimoib v. StcrenBt, 
68L. T.611. 

Denial of Obligation, Effect of.] — Where, 

on the hearing of a summons against the district 
survevor for the non-repair of a highway in 
South Wales, he denies on belialf of the inhabi- 
tants of the })arish the obligation to I'epair, 
justices may direct an indictment to be pre- 
ferred against tbc parish. Bry. v. Jaiiifu, 6 
B. S. 901 ; 62 L. J., M. C. 211 ; 9 Jur. (N.B.) 
1120. 

Securing Causeways with Posts.] — The 
5 & 6 Will. 4, c. 50, s. 24, requiring parish 
surveyors to secure horse causeways and foot 
causeways by posts, from being passed over by 
waggons, applies to the protection of causeways 
lying side by side with public roads, and being 
parts of such roads, from the wheels of carriages 
passing along those I’oads ; therefore surveyors 
are not bound to secure the ends of ^ those cause- 
ways with posts. -E7Z/.S* V. Woodh'rt(lff(% 29 L- d., 
M. C. 186 ; 6 Jur. (2^.8.) 1017 ; 2 L, T. 237 ; 8 
VV. E.4B7. 


all powers given by that act shall be deemed to j 

he in addition to and not in derogation of any j Neglect of Specific Orders^.] W lie ic magis- 
other, powers conferred by statute, and such other i trates directed a surveyor ot highvsays to remo\e 
powers may be exercised in the same^mamier as ' - — fl-m PTo.Purn.v. and to fence a nic 


if that act had not passed. In an action against 
the corporation for negligence, as surveyors of 


a nuisance from the highway, and to fence a pit 
that was dangerous, and on his neglecting to do 
so. convicted him in a penalty for -having wil- 


highwavs, commenced more than three, but less I fully neglected his duty in not removing, oi 
than six months after the cause of action | causing to be removed, nuisances in and upon a 
accrued Held, that the defendants were en- j highway in the parish, &c., and not duly guard- 
titled to rely on the limitation of three months ing a dangerous pit lying on the highway : 
provided by 5 & 6 Will. 4, c. 50, and therefore | Held, that the conviction was luU warranted by 
that the action could not be maintained. Taylor j 5 & 6 Will 4, c. 50, s. 20, or s. /6, and ^ 
V, MeltJiam Local Board (supra) distinguished. | could not j^e supported. Jloryaa. v. Leac/t, 
Barton v. Salford ('orporatton^ 52 L. J., Q. B. , M.. W, 558 ; 12 L. J., M, C. 4. 

668 ; 11 Q. B. D. 286; 49 U T. 43 ; 31 W. li. ] ^ 4. n 

815 ; 47 J. P. 614. ! Proceedings— Viewer’s Keport.]-— Where an 

An urban authority constituted the surveyor I information is^ laid under 5 & 6 Will. 4, c. 50, 
of highways by s. 144 of the Public Health Act, j s. 94, that a highway is out of re|.>air, ami the 
1865, is not liable to be sued for negligence in i magistrates, pursuant to that section, appoint a 
the management of highways, unless the action | viewer, who reports it out of repair, the inagis- 
be commenced within three months : the limita- 1 ti^ates, at the special sessions, ai^^ not bouml by 
tion under s. 109 of the Highways Act, 1875, and that report, but may exercise their discretion, 
not that under s. 264 of the Public Health Act, ; whether they will convict the surveyor or not. 
1875, being applicable. Taylor v. Meltham Local i Reg, v. *//., 8 D. P. C. (U-. 

Boa.ni (47 L. J., C. P, 12)' and R^uy v. Atherton | 

.1. P- J92) overriiled.^^ Collection of Bates. 

It is the-duty of outgoing surveyors of a parish 
to collect an outstanding highway rate, when, 
during, their term of office, the parish is iucorjK)- 
rated into- a new highway district under 25 & 26 
Viet. c. 61, and a highway board and district 
surveyor are 'apjiointed. Bey. v. Blajfield. 11 
H.T.667- 

The words and then remaining unpaid, ni 



69 L. T. 6 ; 41 W. E. 424 ; 57 J. P. 596— C. A. 


b.- Penalty for Neglect of Duties. 

Non-Repair.] — By the Highway Act, 1835 
(5 &■ 6 Will. 4, c. 50), s. 20, if a surveyor shall j 

T .1 • . J..J i ~ r. .w.rtrti.-.iin-krl af niryi 1 


neglect his* duty in anything required of him | s. 46, mean remaining unpaid at the end of seven 
" by that act, for which no particular penalty is j days from the appointment of tb^^ district sur- 
imposed, he shall forfeit for every, such offieace j veyor. 
any sum. not exceeding oh By s. 94, if any high- 
: way is out ,of repair, justices may order a view, 

>' 'and r if satisfied thereof upon the view, may con- 
wict the surveyor who is liable for the repair in 


Ih. 

d. Accounts. 

Time for— Mandamus. ]— Where a surveyor of 
the highway has improperly allowed the time for 
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producing and passixig his accounts to elapse, The special sessions under 13 Geo. 3, c. 78, 
the court" will cosnpeX him to produce them by have no authority to examine a surveyor’s 
man claiaus. 1 D. P. C, 530. accounts, unless those accounts have been first 

' examined by a single magistrate, and by him 

Action against Predecessors.]— A surveyor of referred to the sessions for judgment. Bex v. 

iiigliways con Id iLot Toiaiiitain an action against Torkshirey MtrtJi Biding^ JJl, 3 B. & C. 152 ; 6 
the late siii'veynv for* the balance remaining in (0*S.) M. C. 63. 

liis hands, until liig accounts had been settled . « ^ » 

iind allowed, or disallowed in the manner pointed Eights of outgoing Surveyor.] A. s 

out hr 13 Geo. c. 78, s. 18. IleudehouTelt v. of office as surveyor of highways in a town- 

La-ngim, 10 B. fc C. 546 ; 3 Car. & P. 566 ; S ship expired on the 25th of March, 1863, when 

Tj .T fO-S.! M. C, 18-4-. B- was appointed his successor, pursuant to 

5 & 6 Will. 1, c. 50, and at the next special 
A-ctioii agaiuat co-Suxveyor,] — A. and B. sessions (on the 1st of April), A. verified and 
hehi^^co-surveyoTS of the hishwavs of a parish, passed his accounts, which shewed a balance of 
it. agreed loot won them that A. should 24^. 6 a*. od. in his hands due to the township. 
fleliYfirupthe rat c-h>ook to B., and that B. should this time there, were debts owing by A. as 
pay A, out of the moneys he should collect under such surveyor. Gn the 10th of April, a highway 
the rate. 15/. Avhicli A. had advanced beyond the ^^o^rd was formed under 25 & 26 Viet. c. 61, for 
ainoimt collectecL by the previous rate. The book a district, which included the township : and on 
was accordiiigrly deliyered to B., who collected ‘^^^h of May the board appointed a district 
more than e.xpeurled the whole in the surveyor. B. never acted as surveyor at all:— - 

repair of the roads, and did not pay A. the 15/. : Held, that A. was an outgoing surveyor, and as 
—Held, that A. might maintain an action to such liable to account to the board ; but that he 
recover it. vy/ or Llddanl v. Eolmes, 2 was entitled to the same allowance.s for disbiirse- 


G "life E- 586 :: 1 rTYi’. & G. 9. ments from the board as he would have been 

entitled to if he had paid over the balance to his 

Sfeit to recoTexr Aeoount BookB.]-Churoh- imm^iate ^successor in office, B 
ST-nlens and oroB< 20 Ki had not snch a propeidy v . IIarAeai.tle, 19 0. B. 


ill the aecoiinU books of a late surveyor of the 
liighways as to onsible them to maintain trover 
for them; and hlieii? remedy was under 13 Geo. 3, 


Eecovery of Disbursements.] — A surveyor of 


c- 78, s. 48.' AdlK^mv. fUnml, 7 Car. & P. 285: of a turnpike trust haying for seyeral 

: ^ ’ years suppressed, in his accounts, liabilities in- 

^ xtr-n curred by him on their behalf, which he actually 
Allowance of Saepeases.]— Under .0 & 6 vv ill. 4, p-xid, the trustees passed: and settled each account 
•c.plO, s. lllj d iri 11, ot rieci^ssary for a surveyor of successively, except the last: — Held, that he 
liigliways, at th.ce:?^pii'atioiiot hisyearof oiiice, to could not recover the sums so viaid for any year 
Ohtaiu tlie saiiotion of the inhiibitnnts in ycatry ^ut the last. Ca,re y. Mills, 7 H. & N. 913 ; 31 
to expenses ra.TSOTObly inearred m defending l. J., Ex.'26.5 ; 8 Jur. (n.s.) .363 ; 6 L. T. 650; 
indidments, w v'->nsccuting appeals, and the p) 47P 

allowaiiOG thereof by two justices, previously to Surveyors of highways’ accounts for 1856 
iiayuig Ins a oc:vmiiL.ts before justices at a special shewed a balance clue to them of 211/. 14 a\ \0\d., 
sessions for tli ci h ighways. It is suthcicnt that and their accounts for 1857 shewed a balance 
«uch expenses ha.ve either been agreed to at a tiue to them of 205/.:5 a*. l\d. For the next three 
vestry or luunvctl by t.\yo Jimtices. Tmonmid y. years, ending March, 1860, new surveyors were 
Ehid^ 10 G. 1>. 817 ; 30 L. .1., M. C. 245 ; appointed, and the balance of 205/. .5 a‘. was 

S Jiir. (X.B.) 31); i) L. 180 ; 9 u . K, 940. omitted in the accounts for those three yeai*s, 

and undischarged. The surveyors for the year 

Power or Mtices.j— Ja.sticcs, sitting at commencing March, 1860, paid the balance out 

sa. special, sessiouw fnr highways, have no power, of moneys received by them, and entered such 
ninler 5 k BAVill. 4, c. 50, s. 44, to allow charges payment in their accounts : — Held, that they 
in the surrey-*, iIk accounts which arc illegal by were not justified in doing so, and that the 
Tcason of tliia pi*ovisi<.>iis of s. 46. Barton v. justices were right in disallowing that payment 
Blifijott, 44 L. M. 0.5 ; L. R. 10 Q. B. 86 ; 31 iu their accounts. Taylor v. Stam-field^ 6 L. T. 
1X 404 : 23ir.K.333. 26. ' ' ^ 

A surveyor of highways having charged in his 

ammitts certain., items for work and materials Method of recovering Balance.] — The 

ami team liire, wliieh were illegal under s, 46, defendant, as surveyor of highways, had incurred 
the justices in special sessions, on complaint legal expenses in defending appeals against orders 
imule to the'tii, snfier examining the surveyor on for stopping up highways without the previous 
flath, made rm order, under h. 44, allowing the sanction of the parish. At a meeting of the 
accounts Held, that the charges were made vestry, where his accounts were gone into, the 
illegal by s. 4I» z nrul the justices had therefore items for these expenses were objected to, and 
110 discretionL uixders- 44, and the order alkmnng opposition wms threatened to be made to his 
the acemmis. wilts bad. Hr accounts before the justices. The defendant^ 

ultimately ofifered to pay 50/. in discharge of the 

ITnfer J.3 fieo. 3, c. 78.]— An allowance attorney’s bill for costs, if no opposition were 

flf a survey aX account at K])ecial sessions is oifered to the passingof his accounts before the 
iiTcgiiiar, as tlik.ev have not first been carried justices; the vestry accepted the offer, and the 


special sessions. Ilex v. Goo(Umnqh,2 that the 50/. was to be paid to his successor in 

463. ■ ' . office, who happened ■ to. be the plaintiff. The 
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accounts were passed without opposition,^ ou4 
the defendaiit did not pay the 50Z, The plaintin 
consequently sued him for it in a county court | 
— Pleld, that there was no evidence of any con- 
tract with the plaintiff alone to entitle bim to 
maintain an action alone for the 50Z. ; and that, 
if the 50/. was to be treated as part of the balance 
of the public money in the hands of the outgoing 
the method of recovering it' was not 
. but by summary application under 
n'^e^Will. 4, c. 50, s. 103. K-niiam v. Collier, 
“ “ 15 Jur. 117:5.: 


surveyor, 
by action. 

21 L.'j., Q. B.'65 

Penalty for Ifeglect—Assistant Surveyor.]— 

An, assistant surveyor to a highway board, ap- u 
pointed in pursuance of 5 & 6 Will. 4, c. 50, s. 18, v 
is not liable to a penalty for not making out his n 
accounts and laying them before the justices at a 
the special highway sessions ; s. 44 applying only e 
to an ordinary surveyor of highways, where no y 
board and assistant surveyor to the board have t 
been appointed. Adorns v. Lalieman, El. Bl. & El. v 
615 ; 27 L. J., M. C. 307 : 4 Jur. (N.S.) 854 ; 6 ^ 
W. K. 650. 

Proceedings — Appeal against Order of Jus- t 
tices.l — Under 5 & 6 Will. 4, c. 50, ss. 44 and 
105, no appeal lies, on the part of the^ surveyor t 
of the highways, against an order of justices, a 3 
hif'diway sessions allowing part of his accounts, ^ 
and disallowing the rest, and ordering him to ^ 
iiav over, to his successor the amount disallowed. ' 
Jleo. V. Lei cestevsliire ,7*7., 8 El. & Bl. 55 < ; 4 Jur. 
(K.'s.) 280 ; 6 W. B. 62, . 

An inhabitant of a parish gave notice of appeal 
to the quarter sessions against the allowance oi 
the surveyor's accounts. At the sessions the 
court dismissed the appeal for want of jurisdic- 
tion, under 5 Ac 6 Will. 4, c. oO, and ordered the 
appellant to pay the costs Held, that the 
sessions had, under 12 & 13 \ict. c. 45, ^ 5, 
iurisdiction to order the payment of costs. Meg, 
V. Padudeh, 8 EL Ac Bl. 704 ; 27 L. J., M. C. 113 ; 

4 Jur. 360 ; 6 W. B. 224. ^ 

A complaint made by an inhabitant or a 
parish against the accounts of the surveyor of 
highways at the special sessions for highways, is 
the subject of an appeal to one of the superior 
courts under 20 A: 21 Viet. c. 43, even though the 
sessions make no order on such complaint other- 
wise than by allowing the surveyors accounts. 
Toicnseml v. Mead, 10 C. B. (N.s.) 308 ; 30 L. J., 
M. C. 223 ; 4 L. T. 447 ; 0 W. B. 659. 

There is no appeal to the quarter sessions, 
under o A: 6 Will. 4, c. 50, s. 44, against the 
allowance at special sessions of the accounts ot a 
surveyor of b ighwavs. Meg, v. YorlisMre ( B M.y 


In 1855 a portion of a turnpike road was- 
included in an improvement district under a. 
local act incoilJorating the Towns Iinprovoment 
Glauses Act, 18,17 (10 & 11 Viet. o. 31). Ihere- 
upon, by virtue of ss, 47 — 51 of the latter act, the- 
maintenance of this portion of the road became 
vested in the improvement commissioners, and 
the turnpike trustees ceased to have power to 
collect tolls or lay out money upon it. Iri 1877 
the turnpike trust expii’ed. The commissioners 
were the highway authority ” for the y'iist rict, 

being "at the* time ;of the and the district was a y highway area” 

- ' of the Highways and Locomotives 

(Amendment) Act, 1878 (41 & 42 Yict, c. 77)^ 


5. Bepaik of. 
a, Ololi&ation to Bepair. 

i. County Author if ij. 

Maintenance of Main Eoads under 41 & 42 
Viot. c. 77.]— The Highways and Locomotives 
(Amendment)' Act, 1878 (41 & 42 Viet. c. 77), 
Iw s 13 enacts that any road which has 
between the 31st of December, 1870, and the 
date of this act ceased -to be 

L, — o— - -■■■ ■ . 

•passing of this- act a turnpike road, may. after- 
wards cease to be such, shall be deemed to be 
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s. 13 : — Held, that- notwithstanding the operation 
of ss. 47 — 51 of the Towns Improvement Glauses 
Act, 1847, the road only “ ceased to be a turn- 
pike road ” and became a “ main road ” within 
the meaning of s. 13 of the Higliways and Loco- 
motives (Amendment) Act, 1878, upon the 
expiration of the turnpike trust ; aiid that since 
that event hap])enecl after 1870, the county 
authority was liable to pay to the commissioners 
one half of the expenses incurred by them in the 
maintenance of the portion of the" road within 
their district, as provided hy s. 13. Lancaster 
JJ, V. ypwton Imj^rorement Cbmmmioncrs., 56 

L. J., M. C. 17 ; 11 App. Gas. 416 ; 55 L. T. 615 ; 
35 W. E. 185 ; 51 J. l\ 68— H. L. (E.) 

Converting macadamised into paved 

Boad.] — Converting a macadamised road into a 
paved road does not come within the term 
“maintenance” of the road as used in s. 13 of 
the Highways and Locomotives (Amendment) 
Act, 1878 (41 & 42 Yict. c. 77) ; and therefore a 
highway authority cannot recover half the 
expenses thereby incurred from the county 
authority under that section. Leelt. Imjnm^ement 
Commhsioners v. Stufurdshire JJ., 67 L. J., 

M. 0. 102 ; 20 Q. B. B. 794 ; 36 W. E. 654 ; 52 
J. l>. 403— G. A. 

Scavenging.] — By s. 13 of the High-ways 

and Locomotives (Amendment) Act, 1878, dis- ■ 
turnpiked roads are to become main roads, and 
half of the expense of maintenance is to be con- 
tributed out of the county rate. Certain main 
roads passed through the borough of Burnley 
Held that the expense of so much of the scaveng- 
ing (i.e, watering, removing refuse and scraping) 
as was necessary for the maiiucnance of the 
roads came -within the above section, Burnley 
Cori)oratlmi v. Lancmfer County Cownril, 54 J. P 
279. 

Eemoving Snow.] — The main roads within 

the district of a highway authority became 
impassable from snow, which the highway autlio- 
rity removed, and they claimed one half the 
expense of doing so from the county authority- 
under the Highways and Locomotives (Amciui- 
ment) Act, 1878, s. 13 : — Held, that this -was an 
“ expense inciin'ed in the maintenance ” of such 
roads -^vithin that section, and that the county 
authority were liable. Ameshury Union v. 
Wilts JJ,, 52 L. J., M. C. 64 ; 10 Q. B, B. 480 ; 
31 W. E. 521 ; 47 J. P. 184. 

^ Tramways — Agreement with Local 

Authority.] — By a local tramways ;act it was 
provided that in case steam }>ower' slioiild be 
usetl on the trannvay, the tramway company 
shou]<I repair the whole extent of that part of a 
main road over which their lines passed, but 
that the company might make such contracts 
and agreements for tiic repair of the road with 
the local authority of the borough as might be 
approved by the board of trade. It was also 
provided that no contract or agreomeht to be 
entered into under the act should operate to 
lessen the liability of the com|>any under s. 28 
of the Tramways Acts, 1870. The road authority 
of the borough entered into a contract with the 
company, hy which the expenses of maintenance 
an<l repair of the road were divided between 
them. In an action by the borough road autho- 
rity against the county authority for contribution 


j under s. 13 of the Highways and Locomotives 
Act, 1878 : — Held, that th^ county authority 
were liable to pay out of the county rate one 
half of the expenses incurred by tlie borough 
authority- under the contract. Over Dance n 
Corporation v. Lancashire JJ,, 58 L. T. .5*1 : 36- 
W. B. 140. 

County Authority’’ — Highway in 

Borough.]— By the Highways and Locomotives. 
(Amendment) Act, 1878, s. 13, half the cost of 
maintenance of a road that has ceased to be a 
turnpike road is to he paid “by the county 
authority of the county in -wdiich such road is. 
situate”; and by s. 38 the word “ coimty ” in 
that act is to have the same meaning as it has in 
the Highway Act, 1862 (25 & 26 Yict. c. 61), s. 2, 
which provides that, for the purposes of that 
act, “all liberties and franchises except boroughs, 
shall be considered as forming part of that coimty 
by which they are sniToimded,” The highway 
authority of the borough of Over Barwen in 
Lancashire claimed contribution in respect of 
the maintenance of part of a road in the borough 
that had ceased to be a turnpike road from the 
county authority of the county of Lancaster : — 
Held, that the word “county” in s. 13 of the act 
of 1878 is a geographical term ; and that the 
county authority of Lancaster, by -which county 
the road in question is surrounded, is liable to 
contribute as “ the county authority of the county 
in which such road is situate.” " Over Barwen 
Corporation v. Lancashire JJ., 54 L. J., M, 0. 51 ; 
15 Q. B. B. 20 ; 51 L, T. 739—0. A. 

TJnder 61 & 62 Viet. c. 41 — Footpaths by the 
side of Main Boads in Urban Bistricts.] — Upon 
a case stated for the opinion of tlie court raising 
the questions whether under ss. 13 and 15 of the 
Highways (Amendment) Act, 1878, and s. 11 of 
the Local Government Act, 1888, the coimty 
council were liable for payment of the costs of 
the repairs, maintenance and improvement of 
the footways by the sides of main roads in urban 
as well as in rural districts, and for the lighting 
of streets and roads which are “ main roads ” 
Held (the lighting question being abandoned), 
that by the old highway acts the words “ main 
road ” included footpaths, and there was no 
section in the amending act of 1878 expressing 
that it did not apply to footpaths within urban 
districts. Sect. 11 of the Local Government Act, 
1888, meant what it purported to say, namely,, 
that every “main road” should bo maintained 
entirely by the county council, and therefore 
they were, under those acts, liable for the main- 
tenance and repairs of the footpaths. War- 
mi nxter Local Board, In re, Wiltshire County 
Council In re, 59 L. J., Q. B. 434 ; 25 Q. B. B. 
450; 62 L. T. 902; 38 \Y. E. 670; 54 J. P. 
375. 

Where under s. 11 of the Local Government 
Act, 1888, an urban authority undertake the 
maintenance and repair of the main roads within 
their district, the liability of the county council 
of the coimty to contribute to the costs of such 
maintenance and repair includes the costs of the 
maintenance and repair of paved footways at the 
side of tlisturnpiked roads, which were constituted 
main roads by s. 13 of the Highways and Locomo- 
tives (Amendment) Act, 1 878. Warm inster Local 
Board and 117^3^5 CowMy Council, In re (59 
L. J., Q. B, 434; 25 Q, B. B. 450), approved. 
Bm*slcm Corporation and Staffordshire County 
Council, In n, m L. J., Q. B. 1 ; [1896] 1 Q. B. 
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Of T T • 44 . W E S 56 * 59 J P. 772— 1 county council their rights and liabilities as the 

24- ; /a L. T. 651 , 41 W. B. , o9 9. i . / | .^^a'a^thority;’ Stochjwrt ITigUoa^^^ 

Sek 11 of the Local Government Act, 1888, ^ 

by which every imd in a county which is con- L. T. 8o , 89 W. tl. bU , 
stituted a main road ” under s. 13 of the High- Adontiou of s. 20 of 41 & 42 ^ 

sifiS;S;xKS»a 


Adoption of s. 20 of 41 & 42 Viet, c, 77.] 

-The maintenance of main roads throughout a 


authority, to be wdi oily maintamed ^ renriins a “general county purpose” 

by the county council, imposes upon the count}' ‘ ppe Local 

the duty of maintaining and kwkinient’ Act iss's and chargeable on the 

-urban sanitary district, the tootways at the side ' contribution fund appropriated under 
•of such main roads Jp-^Tt fm « 

m ooundl niaj- b/re^lation 

(•i"rf Vb T±"l.'t: ' ’a“Z- 

~ tv T p ft7 !_H L f E 1 ■ r-n tl'e liupdreds. Jl»i. v. Z-(,W;y (.1 L. J, Q. b. 

i)9ij ; 60 J. 1. bd) H. L. [1892] 2 Q. B. 736 : 67 L. 1. blO. 

Annual Payment by County Council-- WqH fnr Protection of Main Eoad—Bepair 

How determined.]— In dctault ot agreement, wiffliwav Authority— Eecovery of Expense 
the annual sum payable by a county council to a by iZ-As a hiirhway authority 

"r» 

rsrri;Kf.s 

detemmodby a I'oad fZ « coti,oil Kef, 

'fte court has no f ^rhan Comied, bl 

iurisdiction to determine the principle upon J.i.ul/ h.A. 
which such annual sum is payable. ^ ^ 

Vrhan Samturi/ Authority, In re, 64 L. J., Q. B. ^ Parish or District. 

26 ; [13^)4] 2 Q. B. 786 ; 10 B. 485 : 71 L. i. inhabitants of a parish are 

433 ; ob J. 1. iob. tn reoalr a highway ot com- 


26 ; [1394] 2 Q. B. 786 ; 10 B. 4bu : /i 1.. i. inhabitants of a parish are 

433 ; ob J. 1 . /bb. bound to repair a highway ot com- 

Trust Funds for Maintenance-Parts of mon right. Jtex v. Great Jimuyliton, 5 burr. 


watching and watering of certain roads whicti tenure ....... v. , 

were claimed to be retained as main roads imder B. B. 

the provision of s. 11, sub-s.^ 2, of the Local -^beu Eepairs undertaken by Mistake.] — The 

GoverninentAct, 1888, by certain district councils. of ^ parish are not bound to rei>air 

The roads in question had been divided, up in ^ public, and repaired by the 

places into lengths which were locally situate in 

two adioining districts, though ioi- «!: .,,,1,0 could dedicate the way to the puWic, 

repair certain parts of the roads were dividtu repairs by the parish are shewn to have 

transversely and not longitudinally, the effect ot begun and' continued under a mistaken 

which was that different district councils ropau'od , ^.j^g liability of the inhabitants to 

parts of the.roads not witlim their prtricts, and - Mmoiifon, 1 M. & Bob. 2i. 

were, on the other hand, relieved ot the duty ci Iti habit ants are bound by such repairs, 

repairing parts of the roatls wdthiii their districts. a full knowledge of the facts, a,nd 

In a dispute between the with tlie intention of taking upon themselves 

the county council as to the control ot such i oac B cbity. I b. 

..-Held, that the district cuimdls were entitled ^ _ 

to retain as main roads those portions which they jtoad not adopted by Parish.] — A road dedi- 
repaired ; that in arriving at the amount to be py tlie public _bccomes a 

riaid by the county council in respect ot these which the parish must repair, although 

roads, the existence of the trust funds ought to be dedication nor such user has been 

4....%,,..,' /•ly^vv.iiJfmTn+inTi 40 far as tliev were „ j .,,,+.,,,,1 nV.cv.nrl hi hv tbo. rtarislu Y. 


taken into consideraition so far as they neie 
aindied for the maintenance and repair of the 


iieiuier buidu iv.it m 0.01. .... 

adoiitecl or acquiesced in by the parish. Le,i.‘ v. 
Leake, 2 N. M. 583 ; 5 B. ck Ad. 469. See also 


appjlieu XUl bUK.. JjCaiU'; 4 .N. Ow M. w ..v.w. ...... . 

roads, but not so far as they we applicable to Dnkhifidd, 4 B. A 8. 158, ante, coL 20. 

inrhCiTio' wntchlnu and w'ateiing ; and. that the 


lighting, watching and watering ; and. that the 
wwd “ district” in s. 11, siib-s. ^2, of the Local 
Government Act, 1888, ought, in dealing ^Vvith 


Extent of Eepairs.]— Aparish bound to repair 
a road, must make it reasonably passable at all 


these main roads, to be treated as denoting a L of the year. Pey,Y.JIiyhIIaMen,l}l.Ll^ 

district of iurisdiction or administration, and not 
, V nr-.v.-. Ar'i/l/lhu\ 


lUbUiiUl. U1 jUi.u->viiv.rt)4vui V4A , 

merely as denoting a geographical area. Mume^ 
seJit Comity Couiwil v. WUlesdeii and Jlcndon 
District doienclU, 60 J. P. 630, 


I and Hendon Highway across a Exyer.J— Whore a 

public way crosses the bed of a river which 
Wshes over it at. every high tide, and leaves 
Agreement to a deposit of mud,_ semble, that the parish is not 
agreement be- bound to make it good. Rex v. Landulgdi; 1, 


Vesting in County Council — Agreement to a deposit of mud, _ semble, that the parish is nor 
repair —^Tramways Act.]— xiii agreement be- bound to make it good. Rex v. Land-dfh, 1, 
tween a county council and a highway board ]H. & Bob- 393. 

under s. 11 of the Local Government Act of 1888 , . ^ Boad— Effect of.]— An indict- 

me”rSSJ:Lfa part of a bfgU was o.t 
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of repair. Part of tlie road had, at the time ! Wlnffland^ ^6 L. J., H. C. 282 ; 2 Q. B. D. 3-t9 * 
when the indictment was preferred, been des- 36L. T. 798 ; 2» W. R, 876. 
troyed by the encroachments of the sea, and the Though the inhabitants of a parish are liable, 
surface of the existing road was in good repair as of common right, to repair all highways 
up to where the same bad been so destroyed, at therein, yet, where an indictment stated, that 
which part the road was terminated by a per- a way was an ancient common highway, and 
pendicular cliif , caused by successive encroach- that a certain part, situated in an extra-parochial 
ments: — Held, that there was no obligation on hamlet, was out of repair, and that the inhabit- 
the parish to provide an available carriage road ants of such hamlet ought to repair it -Pleld, 
down to the beach, the encroachments of the that such indictment was bad, as it did not 
sea having destroyed the road, so that the sub- allege that the inhabitants of the hamlet were 
iect of repair was not in existence. Her/, v. immemorially bound to repair, nor that the' 
Hormea, Dears. C. C. 291 ; 2 C. L. E. 596 ; 23 hamlet did not form part of a larger district, 
L. J.. M. 0. 59 ; 18 Jur. 315 ; 2 W-, E. 274 ; 6 the inhabitants of which were bound to repair; 
Cox, 0. C. 299. and it is doubtful whether the inhabitants of the 

A highway ran along the slope of a hill, hamlet would be liable to repair at common law, 


Cox, 0. C. 299. and it is doubtful whether the inhabitants or the 

A highway ran along the slope of a hill, hamlet would be liable to repair at common law, 
beneath which was a valley, the slope being at even if^ the indictment had contained the latter- 
right angles to the valley, and very precipitous, allegation. Ilex y. ‘d D. & E. 398 ; 

a" landslip of considerable magnitude occurred 2 B. & C. 190 ; 26 R. E. 307, 
on the slope, and about 252 yards of the high- A parish contained four townships, each of 
way was carried ofi into the valley below, and which had been accustomed from time immemo- 
its place being filled up with stones and other rial to maintain its own highways. There was, 
debris, no trace of the old metalled road re- from time immemorial, in one of the townships, 
mained, but the line of it was known and a hamlet, the owners and occupiers in^ which 
admitted. An engineer, who had inspected the had never in the memory of man paid highway 
locus in quo, reported that it was practicable rates, nor done team work, nor paid any com- 
to form a permanent and passable road along position in lieu thereof. There were now no- 
the whole tract, and of a similar character, at public roads in the hamlet which could be 
a moderate outlay .-—Held, that there. was ‘no repaired by it Held, that these circumstances- 
such total destruction of the road as would were insufficient by themselves to establish a 
relieve the parish from liability to repair. Ile.ff. custom exempting the occupiers in the hamlet 
V. Greenhorn, 45 L. J., M. G. 141 ; 1 Q, B. D. from contribution to the repair of highway-s- 
703 ; 35 L T. 363. without its limits. Heg, v. Bollltt, 44 L. J., 

M. C. 190 ; L. E. 10 Q. B. 469 ; 24 W. E. 26. 

KewBoad substituted for Old. ]-~Where anew S, C., nom. Itollett v. Corringhanh Overseer 
road was made pursuant to a writ of ad quod 32 L. T. 769. 

damnum, and the parish could be at no fm'ther r,., 

expense with regard to the old one, it was Townships and other Districts.]— -The prima 
held that the inhabitants ought in future to facie liability to. repair roads attaches to a parish 
repair the new ; but that where the new road only, and nojb to any township, or other district, 
lay in another parish, the person who sued out although it is no part of any parish, Reg. v.. 
the writ, and his heir, ought not only to make Miclmlle, 3 Gr. & D. 522 ; 4 Q. B. 240. 
it, but keep it in repair. Venmr, Ex ^ ^ ti.- 

Atk. 766. Exemption by Statute —New Roads.] — If 


Reg. V.. 


Atk. 766. ^ ^ * Exemption by Statute— New Roads.] — If 

the inhabitants of a township bound by pre-- 
Road situate in different Counties,] — If a scription to repair are expressly exempted by an 
parish is situate, part in one county and the rest act of parliament from repairing new roads to 
in another, and a highway lying in one part is be made within the township, the duty falls om 
out of repair, an indictment against the inhabit- the rest of the parish. Rex v. She'ffield, 2 Term 
ants of that part only is bad ; the indictment Rep. 106 ; 1 E. R. 442. 
must be aeainst the whole parish. Eex v. 

Clifton. 5 Term Eep. 498 ; 2 E. E. 657. Of Public Highways.] — By an act for 

If a parish lies in two distinct counties, an more effectually cleansing, lighting and watch- 
indictment for not repairing the highway may ing, &;c., the township of Little Bolton, it was. 
be brought against that part of the parish in enacted, by s. 63, “ That the trustees or commis- 
which the ruinous road lies. Rex v. Weston, 4 sioners of such of the several roads as pass within 
Burr. 2507. And see 5 Burr. 2700. the township of Little Bolton should be exone- 

rated and discharged from the repairs of such 
Liability of One Parish for Another — Prescrip- parts of the said roads respectively as lie within 
tion,]—8emble, there is no sutficieiit authority the township of Little Bolton, and the same- 
for holding that one parish can be liable by pre- should from thenceforth cease to belong to the- 
scription to repair a highway in another parish, said turnpike roads, or to be under the control 
But at all events there" must be shewn to have of the trustees thereof, and should thereafter be 
been a sufficient consideration, which existed repaired and maintained by the trustees for' 
contemporaneously with such liability.. Reg. v. executing that act : Provided, that such portions 
Ashhg Mlrille, 35 L. J., M. C. 154 ; L. E. 1 of the turnpike roads leading from, kc., to, Ac., 
Q. B.'213: 12 Jur. (n.s.) 520. as pass and lie wfithin the said township of 

Little Bolton, should, until such portion of such 
Extra-parocMal Places or Hamlets,] — The last-named turnpike road, by the erection of 
25 & 26 Viet, c- 61, s. 2, does not subject places houses and buildings on each side thereof, be made 
formerly extra-parochial parisiies to the common- to form a street communicating wfitli the present 
law liability to indictment for nonrepair of public street called Chorley Street, in Little 
highways. It only subjects them to the opera- Bolton aforesaid, belong to such last-mentioned 
tioii of that act as highway parishes liable to turnpike roadj and be under the management of 
be put into a highway district. Beg, y. Central j the trustees, and should be kept in repair and 
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■ — ™ street not a Higliway— Wrong Decision 
of Commissioners — elapse of Time*] — The com- 
missioners appointed in pursuance- of the South 


Wales Turxipike Aot^ 1844 (by which -act, also, 
the roads of the county of Grlamorganshire were 
vested r in. the defendant hoard), directed that 
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maintained by the trustees, in the same manner as 
they would have been liable to maintain the 
same in case that act had not been passed.” It 
was further enacted bys. 64, “That every person 
who should be rated or assessed for the purposes 
of that act, in respect of any messuage, building, 
land, tenement or hereditament, within the said 
township of Little Bolton, should be in respect 
-of the same messuage, &;c., exonerated, released 
and discharged from the payment of all rates 
and assessments whatsoever, and performance of 
statute duty, or composition for the same, for 
or in respect of the repair and amendment of all 
or any of the public highways in the said town- 
ship of Little Bolton, or any costs, charges, or 
burthens in respect thereof ” Upon the trial of 
an indictment against the inhabitants of the 
township of Little Bolton, for the nonrepair of 
a highway (authorised to be made under a former 
act and the recited act), within the township, the 
jury found specially, that the highway was out of 
repair ; that the township of Little Bolton, until 
the passing of the act above set out, had been used 
to repair such of the highways within it as would 
-otherwise be repairable by the inhabitants of 
the parish at large ; and that the portion of the 
road indicted, at the time of making the pre- 
sentment, was not, by the erection of houses and 
buildings on each side thereof, made to form a 
street communicating with a certain public street 
, called Chorley Street Held, that the inhabi- 
tants of the township were liable to the repair 
of this highway, notwithstanding the provisions 
of s. 64, Little Bolton v. Beg., 12 L. J., M. C, 
104. 

When other Persons specially liable.]-— 

By a navigation act the proprietors of the navi- 
gation were required to keep a road in repair, 
and were declared to be liable to indictment if 
it was out of repair Held, that this enactment 
did not relieve the township from their common- 
law liability to repair the road. Beg. v. Bright^ 
^ide Bierkno^ 1;5 Q. B. 933 ; 4 New Sess. Cas. 47 ; 
19 L. J., M. C. 50 ; 14 Jur. 174. 

Highways created by Statute — Within a 
Town,]— The 1 & 2 Viet. c. ii,, for better paving 
the town of M., by s. 23 required the commis- 
sioners to repair all or any streets which had 
hitherto been dealt with under the act. The 
limits of the act were not dehned. In pursuance 
■of 25 & 26 Viet. c. 61, s. 7, the county was 
-divided into highway districts, one of which 
included that part of the parish of M. “not 
within the town of M.” Since 1862, certain 
highways in the parish of M, had been lighted 
by the commissioners; before they were so 
lighted they were not within the town. Upon 
complaint against the highway district board 
Held, that the highway was within the town if 
there was a continuous row of houses^ so as to 
form a congregation of human habitations, and 
that the fact of lighting the highways was not 
conclusive as to their being in the town. Mlk 
to}i-neiet--Sittvnghmrm Conniimoners v. Fa'm'- 
.sham Highway Board. 10 B. & S. 548. 


certain road, situated within the borough of 
should be continued as a turnpike roacl, and 
ill 1845 a toll-gate was erected on it, at which 
tolls have been" collected up to the present time. 
In the year 1850 a provisional order was made, 
by which the Public Health Act, 1848, was 
applied to the borough of B., and a local board 
of health for the borough was appointed. By 
the 68th section of that act it is providal that 
all present and future streets, being highways 
without any district, shall vest in and he under 
the management of the local board of health, 
and that board is directed to repair these roads. 
By 15 & 16 Viet. c. 42, s. 13, it is declared that 
the word “highway” in the above section shall 
mean “ any highway repairable by the inhabi- 
tants at large” Held, that though the road 
in question was in fact a street, it was not a 
“highway repairable by the inhabitants at 
large,” and therefore hail not become vested in 
the local board of health, but had remained 
vested in and subject to the powers of tlic ilefeii- 
darit board. Nutter v. Aoerhufton Local Board 
(4 Q. B. D. 375) distinguished, 'i’lie comniis- 
sioners having done certain acts more than, thirty 
years before, which had ever since been acted 
on, the court refused to review their decision, 
though it appeared wrong. Swansea Iniprove-^ 
ment Co. v. Olaniorqanshire Boads Board, 41 
L. T. 583. 

- Non-compliance with. Regulations — Effect 
of.] — By a local act, passed in 1823, which was 
to be in force for twenty-one years, and the 
preamble of which stated that making and main- 
taining a turnpike road would be of advantage 
to the public, trustees were appointed, who were 
enabled to make the turnpike road, and required 
to erect sufficient fences where it passed through 
private lands. The act did not expressly declare 
that the road should be a highway, but it 
enabled all persons to n.se it on payment of toll. 
Part of the turnpike road was formed upon an 
existing road, which had been made under an 
inclosure act, but which had never been declared 
to be completed, as provided by 41 (4co, 3,c. 109, 
s, 9. The turnpike road was completed and 
opened to the public in 1833, and had for four- 
teen or fifteen years since that time been used 
by the public. A coach had at one time travelled 
over it. Part of the road passed through a 
parish, and ^vas out of repair ; no repairs had 
ever been done upon it by the parish. While 
the turnpike act continued in force, an indict- 
ment w’-as preferred and found against the parish 
for nonrepair : — Held, that at all events, during 
that time, the road was a common Queen’s high- 
way ; and that the want of compliance with the 
provisions of 41 Geo. 3, c. 109, s. 9, did not 
prevent it from having all the incidents of a 
common highway, when adopted and used as 
such by the turnpike trustees. Beg. v. Lords- 
mere, 15 Q. B. 689 ; 4 New Bess. Gas. 205 ; 19; 
L. J., M. 0.215; 15 Jur. 82. . 

Expiration of Local Act.] — IJiuler a 

local act, passed in 1827, and which was to be 
in force for tw^enty-one years, enabling commis- 
sioners to make and maintain a public highway 
from W. to N., the road was made only from 
N. to L., where it joined a private road. The 
local act was repealed in 1844. During the 
existence of the act, the part so made was treated 
as a highway repairable by the parish; and 
after the repeal of' the act, the public continued 
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to use it as before ; and although portions of it 
were not kept in sufficient repair, rates for the 
repair of it had been made by the parish : — Held, 
that there •was evidence from which the sessions 
might find, that after the expiration of the local 
act the road became a highway compulsorily 
repairable by the parish. Reg, v. Thom.a.% 7 
El. & Bl. 399 ; 3 Jur. (N.S.) 718 ; 5 W. K. 821. 

Contribution to Bepair out of Highway 

Bate.] — All act of parliament authorised trustees 
to establish a ferry and make certain highways 
in connection therewith. The trustees were also 
empowered to take tolls, out of the proceeds of 
which the ferry and roatls were to be maintained. 
No limit of time was specified by the act for the 
ex[)iration of the trust. The act also provided 
that, in case the works thereby authorised should 
not be executed within the space of ten years 
all the powers and authorities thereby given 
should cease and determine, save only as to so 
much of the work as should have been completed 
within that time. The trustees established the 
ferry and made all the roads specifieil in the 
act "but oue. The funds arising from the tolls 
becoming insufficient for the repair and main- 
tenance of the roads so made, an application was 
made by the trustees to Justices for an order for 
contribution to the repair of one of the roads so 
made, out of the highway rate under 4 & 5 Viet, 
c. 59, s. 1 : — Held, that the trust created by the 
act was a turnpike trust within the meaning of 
4 5 Viet. c. 59 ; and, secondly, that, inasmuch 

as the act merely authorised and did not compel 
the making of tiie roads thereby specified, and 
contemplated that all the works might not be 
executed, the construction of the whole system 
of roads authorised to be made was not a con- 
dition precedent to the roads that were made 
becoming highways, and consequently that an 
order of contribution to the repair of the road 
in question might be made under 4 & 5 Viet, 
c. 59. s. 1. Reije v. Ciimhenoorth (infra) over- 
ruled' Reg, V. Frenoli, 4S L. J., M. C. 175 ; 4 
<). B. D. 507 : 41 L. T. 68—0. A. Affirming 26 
W. R. 487, 

Necessity of completing whole Road.] — 

Where, by an act, trustees wore authorised to 1 
make a road from one point to another, the ' 
making of the entire road is a condition prece- , 
<lent to any part becoming a highway repairable 
by the public ; trustees empowered by act to 
make a road from A. to B. (being in length 
twelve miles) had completed eleven miles and a 
half of such road to a point where it intersected 
a public highway : — Held, that the district in 
which the part so completely lay was not bound 
to repair it. Re;c v. Oumhej'iwf'tk, 3 B. k. Ad. 
108 ; 1 L. J., M. C. 86. 

So, where trustees under a turnpike act are 
•em[)owered to make a road from A. to B,, and a 
branch from that roa<l to G„ the public are not 
compellable to repair the main road, though 
complete in its whole extent, till the branch is 
finished. Mrx v. Cumherwortk^ 4 A. & E. 781 ; 
1 N. &; P. 197 ; 2 H. & W. 489 ; 6 L. J., M. 0. 21. 

Where, by an act, trustees are authorised to 
’make a main line of road fi'om one point to 
another, and a portion only of the road is com- 
pleted, the district throiigh which the part 
completeii. is situate is not bound to repair it, 
although matle by the trustees, and used by the 
public' and repaired by the district for upwards 
of thirty years, and although it is of great utility 


to the public. Rex v. Bdge Lane, 6 N. & M. 81 : 

4 A. & E. 723 ; 1 H. & Wi 737 ; 5 L. J., M. G. 91 . 

A new road had been made by virtue of an 
act of parliament, and traversed the highway ; 
by the act it was enacted, that the new road 
should be 'completed, and that the lands con- 
stituting the former road (unless leading over 
.some naoor or waste ground, or to some village, 
town or place to which the new road did not 
lead) should be Tested in trustees and sold : — 
Held, that the trustees could not make a partial 
destruction of the road, and that, if the old road 
led to a single house, the same remained subject 
to the public right. WUklymn v. Bagshem^ 
Peake, Ad. G. 165. 

Private Ways.] — A power in an act to 

continue private ways does not alter the liability 
of parties to repair them. Lofft, 465. 

Alteration of Highway District — Subtraction 
of Parish.] — The provisions in 25 & 26 Viet, 
c. 61, s. 89, for altering a highway district by 
subtracting from it any parish by order of the 
county authority are not repealed by 41 & 42 
Viet. c. 77, s. 8, providing for the formation of 
highway districts coincident in area with rui-al 
sanitary districts, and, by s. 4, for the exercise 
by the rural sanitary authority of the powers of 
a highway board within their district, and for 
the dissolution of the existing highway board. 
Therefore, although by an order made under' 
41 k 42 Viet. c. 77, the area of a highway district 
may have become coincident with the area of a 
rural sanitaty district, and the rural sanitary 
authority have been duly authorised to exercise 
. the powers of a highway board, they cannot 
enforce contribution to the expenses of the 
board from a parish which has been duly 
subtracted from the district by an order under 
25 & 26 Viet. c. 61, s. 39. Blieppg Union v. 
BMeg Overseers, L. J., M. G. 176 ; 17 Q.B. D. 
364 ; 35 W. E. 15 ; 50 J. P. 343. 

Local Road and Drainage Commissioners — 
Transfer of Local Powers to District Councils.] 

— Sect 25 of the Local G-overnment Act, 1894, 
by which all the po-wers, duties and liabilities of 
any highway authority in the district and high- 
way boards are transferred to the rural district 
councils, is applicable to local highway commis- 
sioners, such as the Marshland Smeeth and Fen 
district commissioners, who had been constituted 
both highway and drainage commissioners under 
local inclosure acts dating from 179(> ; and the 
expenses r.aised by an acre rate under the said 
local acts are not to be deemed ‘‘ iiighway 
expenses in whole or in part defrayed in any 
parish or other area out of any p],'operty or 
funds other than rates ” mentioned in s. 29 (d) 
of the Local Government Act, 1894, but are to 
be defrayed in manner directed by the Public 
Health Act, 1875, as made applicable by the said 
s. 29. Marshland Smeeth District Commissioners 
ami Marsliland Rural Comic il, In re, 65 L. J., 
Q. B. 185 ; 73 L. T. 563 ; 59 J. P. 824. 

Sea Wall for Protection of Main Road — Obli- 
gation of Highway Authority to Maintain.] — 

I8ee Kent County Council v. Sandgute Ur})a% 
Council, ante, coi 88. 

iiL On Itielosure, 

Owners Adjoining New Road.] — Where the 
commissioners of a turnpike road directed a 
public road across open common fields, inclosed 
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and divided by a private act, to be made, and' 
then allotted the land :-Held that one whose 
lot adjoined to this open road, and vthp had 
inclosed it, was not bound to repair it. Me, 7' v. 
Fleclmo-w, 1 Burr. .461 ; 2 Ld. Ken. 261. 

liability of Occupier — ^Eatione Clausurae.] 

The liability to repair a highway ratione ciau- 
surie is in the occupier of the lands inclosed, iiot 
in the owner as owner. Beg, v. BaMScleti^^i, 
Bl. ^ EL 1)49 ; 27 L. J., M. €. 296 ; o Jur. (is.S.) 
"'169. ' ' 

Such liability, however, does not accrue where , 

either the highway is not immemorial, or whm'^ 
the adjoining land inclosed has not, before the 
inclosuro, been used for passage. Ih- 

Private Eoad.]— If the commissioner, under 
an inclosure act, set out a private roacl for t ie 

use of the inhabitants of nine parishes, directiii^ 
the inhabitants of six of those parishes to keep it 
in repair.no indictment can be supportetl against 
the latter for not repairing, it not concerrimg 
the public, Bex v. Bichards, 8 Term Bep. 634 , 
5 R. B. 489. 

4. private road, set out under an inclosurc 
award, may upon proof of 

public before the passing of the Highway Act 
h iz 6 Will. 4, c. 50), be deemed to be a highway 
Well the parish or township is compellable to 
repair, though the award provides that such road 
is for ever thereafter to be kept in repair by. the 
owners or occupiers of the adjoining land. Beg. 

V. Braddeld, 16 5 ^ 

552; 3dL.T.700; 22 W. B. 693. 


uewlv made, under the award of commissioners 
of iriclosure, must lie declared by justices in 
special sessions to be fully completed and re- 
paired, before the inhabitants of the <hstrict arc 
liable to repair. Bex v. Hatfield, 4 A, k. E. In6. 


Bedication to Public.]— An award underran 
inclosure act in 1816, set out certmi 
roads and private occupation roads. One ot tne 
occupation roads was a soft road, it had no^gate 
at either end, and the public used it vuthout any 
interference. On two occasions the inhabitants 
had reiiaired it by subscription Held, tiiat 
there had been sufficient dedication and user to 
render the parish liable to repair, although they 
had never adopted the road. Beg. v. Harley , b 
L. T. 382; 11 W. B. 433. ^ r . .nf 

In 1771 commissioners, under an inclosure act, 
were empowered to set out public and private 
roads, the former to be repaired by the: township, 
the latter by such persons as the commissioners 
should direct. The public roads were to be sixty 
feet wide between the fences. The connnis- 
sioners in their award described a roatl as ipavate 
and eight yards wide ; but in setting it out they 
left a '"space of sixty feet between the fences ; 
and they directed both the public and private , 
roads to be repaired by the township. I he ; 

centre only of the sixty feet was ordinarily used 
as a carriage road, and the township repaired jt. 
The space said to be encroached upon was at the 
side of this road; and there was a cliYerslty ot 
evidence as to the use made of this space by the 
public, and its condition since the time of the 
award -.—Held, that the commissioners had ex- 
^ authority in awarding that private 

roads should be repaired by the tovmshlp ; but 
that on the whole of this evidence it was a 
proper question for the jury whether or not the 
road in question, though originally intended to 
be private, had been dedicated to and adopted by 
the public. Bex v. , W7'igJitj ,8. B. & Ad. 6S1 ; 1 
, --E. J., M. 0.'74. ' ' , ' \ 

Beclaration by Justices.]— Under 41 €eo, 3, 
. . 109/s. 9, a road coutinuedt as well as a road 


Transfer of Liability to adjoining Township.] 

^Where commission ers hinder an inclosure Jict 

for township A. sot out an old road belongdng to 
township B. of an increased width, ami dii’ected 
it to be repaired in future by A., without any 
dispute as to boundary, so as to give them juris- 
diction to alter or settle it Held, that then 
award was of no avail to shift the liabilijy to 
repair the road from B. to A. Beg. x. Bather 
Hallam., 8 C. L. B. 94 : 6 Cox, 0. €, 435. 

Alteration of Old Road.]— By an inclosure act, 
incorporating 41 €eo. 3, c. 109, the commis- 
sioners for inclosing certain mrnmoii lands were 
authorised to stop up, divert or alter any public 
ways over the waste, with the concurremu' ot 
two justices. They were also empowered to set 
out new ways, which, when certiiied by t,w<> 
justices to be complete, were to be repaired by 
the parish. Before the inclosure acts, a private 
bridle-way led across a common. There was no- 
definite track where the land lay open. 1 ho 
' commissioners ordered the common to be closed, 
and set out a road thirty feet wide, with the 
same termini aiul in the same line as tlie old 
bridle-way, and in their award directed 1 thn.t it 
should be a public bridle-way, and a private 
carriage road for certain persons, who should 
keep it in repaii*. The road was set out accord- 
ingly: On the trial of an in<lictment against 
the parish for not keeping it in repair, no order 
or certificate of justices was proved Held, 
dhat the old public way was never effiectually 
stoppM ; that the defined road set out was, in 
efiept, the same way ; and that the parish was 
still liable to repair it as a bridle-road, and was 
not exonerated by the fact that it was now set 
out as a private carriage road also. Meg. v. 
(Jriekladc. St. Sauipf^aii, 14 (b B* ^65 ; 19 L. J., 
M. C. 169 ; 14 Jm*. 690. 

On trial of an indictment for nonrepair ot a 
public carriage-way, it appeartxl that inclosure 
commissioners, by their award made in 1840, set 
out a public highway which ran in the same 
track as and included, but straightened and 
widened, an ancient, highway. The indicated 
road passed through allotable land on both sides 
of it, except that on one side, in one part, there 
was an old inclosure. The parish had repaired 
the road both before and after the award, Xo 
steps had been taken by the commissioners for 
putting the road into complete repair pursuant 
to 41 €eo. 8, c. 109, s. 9, and there never had 
been any declaration by justices at their special 
sessions that the road had been fully and suffi- 
ciently formed, completed and repaired :--Held, 
that the parish was not liable in respect of the 
nonrepair of the road. Beg. v. Bant Haghmrne, 
1 Bell, C. G. 135 ; 28 L. J., M. C. 71 ; 5 dur. 
Ot,S.) 346. 


Reservation of Mnes to Lord of Manor— Effect 
upon Assignees.] — Commissioners, acting under 
the powers conferred on them by a local iimlosiire 
act for inclosing commons, set out public high- 
ways over the land, and directed that they 
should be maintained by the inhabitants and 
occupiers of the township in which they were 
situated, and that it should be lawful for ail 


97 WAY — Highways. 98 

persons to use the same. The act reserved to always repaired such highway ; that the highway 
the lord of the manor, his successors and assigns, mentioned in the indictment passed over a dif- 
in the widest terms, all rights belonging to the ferent part of the estate from that formerly occu- 
manor, and all mines, minerals and quarries pied by any part of the ancient road ; that the sea 
under the commons, with power to do evei’y act had, shortly before -the finding of the indictment, 
necessary for the draining, winning and working made an encroachment on and washed away 
such miiies, minerals and quarries, as fully and part of the highway'alleged to be out of repair, 
freely as he or they could have had, held, used and vrashed away the earth, so that the residue 
or erijoyed the same in case the act had not been of the road was too narrow for passage, and was 


iv. PevsoM Lhihle li-itione Te)ViV(^. 


injure one of the roads set out by the commis- 279 ; 13 L. J., M. C. 13 ; S Jiir, 309, 
sioners. In an action against them by the local Upon the trial of an indictment for not repair- 
board, on whom the duty of repairing the road ing a highway, which it is alleged the defendant 
fell, to recover the expense of doing so -.—Held, is bound to repair ratiorie teniir®, an award, 
that the reservation to the lord of the manor made under a submission by a former tenant for 
must be taken to be subject to the public right years of the premises, can neither be received as 
created by the statute, and did not protect the an adjudication, the tenant having no authority 
assignees " from liabilitv. BenJiddnuU L uuil to bind the rights of his landlord, nor as evidence 
Board v. Cjtmtt Iron Co., 47 Ij.‘ J., Ex. 491 : 3 of reputation, being post litem motam. Bax v. 
Ex. D. 54 ; 38 L. T. 530 ; 20 W. R. 114. Cotton, 3 Camp. 444 ; 14 B. B. 780. 

Evidence of reputation is inadmissible to shew 
■r. -r. 7 7 T. rr a liability in the occupiers of land to repair a 

\y. Persons Lnitle B'ltume lewiVfja. road ratione teiiunn. Beg. Y. Waxm^tree, 2 

Statute.] — By the Local Government M. &; Itob. 353. 

s.2o,suh-s. 2, where a highway rejjairahle ratione A defendant was indicted for non-repair of a 
lenurw appears on the report of a competent snr- highway, which it was alleged he was liable to 
reynr not to be in p>roper repair, and the 2J6rso7i repair ratione tenur®. Evidence was given of 
liable to repair the same fails, when reguested so the conviction of a former owner and occupier of 
to do by the district courudl, to place U Ingjroper the lands in respect of which the liability was 
repair, the district council may place the Jiiyh- said to arise, for the non-repair of thesame high- 
toay In gnoper repair, and reeawer from the person way, shewing that he had pleaded guilty to a 
li//bl.e fo repair the high way the necessary c.rpcfises presentment against him alleging his liability to 
ofsodolnq. ' repair the highway. Repairs by occupiers of the 

same lands subsequently to this conviction were 
Immemorial Usage.] — An indictment for non- also proved ; and evidence was given that the 
repair of a road on a liability ratione tenurm defendant purchase I these lands after public 
cannot be sustained, where the tenement on notice of the liability to repair the highway, and 
which the liability is charged originated within that he was the owner and occupier of the same : 
time of legal memory. Bex v. Hay man, M. & M. — Held, that there was evidence to go to the jury 
401 ; 31 B. B. 742. of immemorial usage .and liability ratione tenurm. 

Whether a liability to repair a highway ratione Beg. y. Blalie more, 2 Den. G. 0. 410 ; 21 L. J., 
tenurm must be immemorial, quaere. Per Den- M. C. 60 ; 16 Jur. 154. 
man, C.J. Reg. v. Beeby, 8 L. J., M. C. 38. 

Owner indicted — Character of Road altered.] 
Covemnt by Former Otimer.]— On an indict- owner of lands, which were alleged to be 

ment charging a party with a liability to repair chargeable with the repair of an ancient high - 
ii highway ratione tenurui, the defendant gave indicted for non-repair ratione tenuraa. 

in evidence jhi ancient deed between certain jn 1854. a turnpike act was passed, when the 
inhabitants of the parish and the former owner trustees took up the paving-stones with which 
of his land, wdicrebythe former gave to the latter the road was formed to the width of nine feet, 
that land, in consideration of his repairing an jaift down a macadamised road fifteen feet 
existing 'highvyay ; the grantee covenanted to -^vhje, more costly to maintain. They also made 
repair it, and it was stipulated that if, through certain deviations in its course. Upon the exp ira- 
his neglect to repair, the parish were indicted, qJ t-he act the road fell into decay, and the 
there should be a right of re-entry, and the agree- indictment was preferred : — Held, finst, that the 
ment should be void :---Held,^ that this deed did ancient character of the road having been 
not constitute a liability ratione tenurm, if any destroyed, the liability to repair rarione tenurui 
could be created after the time of legal memory. gl;; gj^ Q^d ; secondly, that the occupiers of 

the lands w^ere the persons liable to be indicted, 
not the owmer. Beg. v. Bandier, 59 L. J., M. C. 
Evidenceof Prescription.]— Indictment tor not 4(35 . 25 Q. B. D. 213; 6*2 L. T. 578 ; 17 Cox, 
repairing a highway, alleging the defendant’s c. G. 26 ; 54 J. P.615 — G. C. B. 
liability ratione tenurse, A special verdict found 
that the defendant’s land adjoined the sea ; that , 

anciently a highway w’^ent over this land, and Owners or Occupier's Generally. 

ancient highway was covered by the sea; that 
his predecessors had, from time to time, gradu- 
ally removed the ancient highway as the sea Public or Owner of Soil,]— Public highways 
encroached, and appropriated other parts of the are generally repairable by the public ; an owner 
estate for the site of a highway, so as to keep a of land in the^ suburb of a town who allows the 
highway along the sea-coast, and that they had public to "pass over his land, but who does not 


y. Owners or Occupiers Generally. 
Liability to Indictment.] — See Beg. v. Barker, 


100 



WAY— IZny/iffaF- 


make a road at his own expense, nor propose to 
dedicate a highway to the public by notice uii< ler 

r> & 6 Will 4, c. 50, nor undertake to keep the 

road hi repair for twelve months with a view ot 
throwing the future care and expense or the 
highway on the surveyor and the general rate 
under the same act, is not liable to be compelled 
to sewer and pave the road as a street under toe 
hOth section of the Public Health Act, 
Healey v. Batley Corj)omtlo7i, 44. L. J,, Oh. (>4L ; 
L, K. 19 Eq. B75j 


On Eemoval of Encroachments. ]-*If there 
has been an encroachmeut on a liighway, and 
a iierson removes it, and reiiairs that part or the 
highway which was injured by the ener<»aeh- 
n-ieiit once, and then leaves it to the trustees or 
parish to repair in future, he will not be liable in 
future. iMr V. Blsp. 219. ^ 

But if the proprietor of the u<ljoming land 
has for anv length of time repaired, it is evidence 
of his liability, unless be gives positive evidence 
of encroachvnent. Ih. 


Lessor of Tithes. ]--*Quiere, whether a person 
is liable to be rated to tlie repair of the high- 
ways where he lets his tithes from year to year 
to the several occupiers of the land from which 
they issue. Be.j(r v. Buekhif/hanMre JJ., t 
I). ^ 11,689 ; IB. -ic 0.485. i 


Adjoining Owner-Expense of Paving Street, j tb 
—In 1798, by a local act, trustees were appointed 1 1 
to repair, the streets of a township, and_ to in 
levy rates on the inhabitants, who on q^aying cc 
them were to be exempt from all other charges ai 
for paving, &c., the streets. Tn 1816 A. laid out oi 
a street on his land, which in 1819 became 1. 
dedicated to the public by user. In 182B, by 4 
another local act, the former act was repealed, - 
and trustees were appointed for similar purposes, 
as it was provided that all persons should be 
exonerated from statute duty and compositions , i 
and all liability for highway repairs, thatjt 
surveyors should be appointed who were to be i 
in the position of surveyors of highways, all costs { 
to be paid by the trustees out of rates to be levied t 
by them, and the trustees authorised to pave,&c., a 
])rcsent and future streets, and wdien any new i 
streets already or thereafter laid_ out and made i 
were properly paved, <fcc., an application by the 
owners of adjoining houses to declare them public, 
whereupon they were to be public and repaired 
bv the trustees, and where any streets then or 
thereafter set out on private property had been 
opened and used for three years, to cause them 
to be paved, &c., whereupon they should be 
<leemed public. In 1851 the Public Health Act, 
1848, was applied to the township, and the local 
acts repealed as far as the liability of the sur- 
veyors, the powers of the trustees to iiave, anti 
liability of owners to reimburse them ; and the 
local board having duly paved the street before 
mentioned, called on A. to contribute as an 
adjoining owner, under s. 69 of the last-mentioned 
act, which excepts highways defined by 15 & 16 
Yiat c. 42, s. 18, to be highways repairable by the 
inhabitants at large. Kates had been paid in 
respect of the premises under the local acts, but 
the street had never been paved, ifcc., never been 
dedicated under 5 & 6 Will. 4, c. 50, and no steps j 
taken by the trustees or the local hoard to make 
it public Held, that the first local act did not 
prevent a dedication to the public, that the 
second only applied to streets then in course of 
construction or afterwards constructed, and that, 
therefore the street was a highway within the 
exception in s.. 69 of the Public Health Act, 1848, 
and A. not liable. Hint v, Halifaar Local 
Boa7*d^4;0 L. J., M. C. 4$ ; L* B. b Q* B. 181 ; 19 
W. B. 279. ' . 


■finder Special Agreement.] — A highway boanl 
airreed with a gas company that it t lie highway 
board would dve the gas company a licence to 
open a higlnvay in their jurisdiction, the gas 
company should make good the surlacH^ ot the 
roail, and wouldpay tothcbigliway board l-s*. per 
, yard of the highways so broken up H eld. that 

the contract was valid ; for tliat the agreement oi 
the highway board to allow the gas company to 
interfei'e with the surface of the road was a p)od 
consideration, and the contract was not iliepii 
and did not necessarily contemplate the eventum 
of a nuisance by the gas company, Ldytrarc 
lldilnvaii Board Y. Harrow Bid riot irws (o., 
44 'L. J.:Q. B. 1 ; L. E. 10 Q. B. 92 ; 81 L. 1 . 4t)2 ; 
28W. K. 90. 


Eences.]“^SembK that there is no 
ral law imposing the .obligation on the owner 
ecupier of lands abutting on a. public road 
PetTnji'l "W. B. 

_ ,,, 11 .,:' ..- 

v,‘ ,. . 


Under Particular Statutes — Transfer of 
Liability.]— Where the burden of repainiifr a 
highway is transferred, by a public act of pnrlia- 
, ment, from the parish to other persons, it the 
parish is indicted for not rei>airing this highway, 
there is no occasion for a siiecial plea stating 
who are bound to repair it, but the exemption 
may bo taken advantage of under the general 
issue of not guilty. Be.v v. St. (jeorye. Ihnwver 
Syuare. 8 Camp. 222 ; 18 K. B. 792. 

When Township still Liable. J—By a 

navigation act, the pro].)rictors of the^ navigatit.m 
were rcquiretl to keep a road in repair, and wnre 
declared to be liable to indictment if it was <<ut 
of repair Held, that this enactment di<l not 
relieve the township from their coninnm-law 
liability to repair the road. Jtey. v. BrajliUide 
\ Blerhm\ 18 Q. B. 988 ; 4 Xew Hess. Gas. 47 ; 19 
L. J., M. C. 50; 14 Jur. 174. 

J Proceedings to Enforce — ^Validity.]— A 

L navigation company, holding lands partly occn- 
I pied' avS a wharf, were directed by statute to 
} uphold and repair a road between certain points 
3 of the naviaation ; it was enacted, that they 
^ should be liable to indictment for any tlcfault in 
t so doing ; and they wore empowered to take tolls 
1 for goods carried along the line of navigation 
s (over and above lock dues which were payaVde 
e to them), and were required to apply such toils 

t to the making and repairing of the road. By a 

e subsequent act, a canal company (whose w(trks 
f would interfere with the revenue of the naviga- 
,t tion company) was required to purchase the 
e navigation, and the navigation company’s lands, 
and all rights thereto belonging (including the 
d 3 ‘ight to tiie tolls to be applied towards the 

9 repair of the road), and it was enacted, that the 
canal company should for ever after repair the 
road, and should be liable to indict ment for non- 

10 re]iaiv, and should indemnify the navigation 
31 ' company from the maintenance of the road, and 
bd from indictment for non-repair; the convey- 
R. ance of the premises to be subject to such con- 
dition, with power of re-entiy by the navigation- 
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company in default of compliance. The canal ; alleged to he highways under the jurisdiction of 
company purchased the lands and iiaviga- .a highway board were out of repan\ a summons 
r ion, and took a conveyance according to the t was issued against such board. Upon the hearing, 
statute : — Held, first, that a count, stating these a land surveyor was appointed to view and report 
facts, and that the canal company, by reason of on the state of the roads in question. The report 
the {)remises, and by force of the statute, became was duly made, and the justices, upon the evidence 
liable to repair (averring non-repair), was and admissions before them, ordered the highway 
sutficient to chai'ge the company, Itof}, v. board to do the repairs. The highway boai’Jl 
S'kpjfidd Canal Co.. IH Q. B. 918 ; f JSTew'Sess. neglected to obey this order; and the 'justices 
Cas. 25 ; 19 L. J,, M. 0. ‘{-I: ; M Jur. 170. appointed such land surveyor to put the highway 

Held, secoinlly, that the company was properly in repair, and ordered the board to pay the 
charged by such count with breach of an obliga- expenses. At several hearings .before the justices, 
tioTi to repair, anti tliat it was not requisite to the highway board never denied that they were 
charge them specifically with disobedience. Ib, liable to repair the roads in question. The 
Held, thirdly, that a count, stating the road board appealed to quarter sessions against the 
to have Ijecii made ntider the first-mentioned order upon them for the expenses of repairing 
act, and alleging that the company, under and the roads. The following were the grounds of 
by virtue of the last -mentioned net, ought to appeal That the said justices had no juris- 

have repaired, was not too general, both statutes diction to make the said order. 2. That the said 
being public. Ib. order is contrary to law. 8. That the said order 

But that a count merely stating the existence is contrary to the evidence. 4. That the justices 
and non-repair of the road, and that the company, WTongfully admitted evidence of witnesses other 
by reasmi of the then tenure of certain lands and than the persons appointed by them tinder s. IS 
tenements in the parishes, ought to have repaired, of 25 & 26 Viet. c. 61. 5. That at the time of 
was not maintainable. Ib. the making of the said order the said highways 

Held, fourthly, that the company was rightly had been put into a state of complete and 
charged with liability to repair generally," and effectual repair. 6. That the sum mentioned in 
not merely to the extent of the tolls, though in the said order to be spent in putting the said roads 
fact the tolls received were inadequate to the into repair is excessive. 7. That the said high- 
cost of repair ; and this whether the company way board was and is not liable to repair the 
had or ha<l not other adequate sources of revenue, said highways, and that the liability to repair 
Ib. the said highways was at all the hearings before 

T« n t c. the said justices recited in the said order, and 

Bailway Companies. ]~See ^Iso at the time of the hearing when the said 
iiAiLWAi. 33iade, and at the time of the making 

■ -T • 7* ^ . thereof , disputed/’ Upon the appeal it was con- 

VI. flurimtctLon to Determine. tended on behalf of the board that the roads in 

Order of Justices — Conclusiveuess of.] — question were not highways, and the order was 
Justices have jurisdiction under 25 k 26 Viet, quashed on that ground; — Held, that the high - 


c. 61, s. IS, to order a highway board to repair a board were entitled to appeal to quarter 
highway if the waywarden of the parish denies sessions against the order, but were not entitled 
the fact that such road is a highway ; and appeal to raise the question whether the 

although the denial, if not made bona fide, will roads were highways — (1) because they were 

not oust their jurisdiction if they are satisficil stopped by their admissions before the justices ; 
that the road is really a highway, yet their C^) because their grounds of appeal gave no 
decision that the denial is not made bona fide is notice that the point would be taken ; and (8) 
not conclusi ve, and may be reviewed by the court, because the question was not open to them when 
lieg. v. Oddi, 21 L. T. 556. the order appealed against was made. Illlng- 

An order of magistrates under 84 Geo. 8, c. 64, Biilmer East Highway Bound, 52 L. J., 

for dividing a road lying partly in one parish and Q- bSO ; 48 J. P. 87. 

partly in another by a transverse line, for the Held, also, that the quarter sessions, by de- 
purpose of repai)’, such order pursuing the form oiding the question, did not thereby necessarily 

given by that statute, is conclusive as to the decide that it was open to the highway board to 

liability of each parish to repair the portions of it. Ib. 
road allotted to them ; and it is not open to 
•either parish, on an indictment for the non- 
repair of the portion so allotted, to impeach the b. Obtaining* of IVCaterials. 

Jurisdiction of the magistrates by producing Taw i m- .-.14-4; 

evidence to prove that no part of the road ever .t of Inhabitants to Take.] The light for 

was within such parish. Mm. v. WeiUm 7 inhabitants ot a township to talce stones 
■Q. B. 880 ; 2 New Scss. Cas. 117 • 14 L J MG another person for the purpose 

177 ; 9 Jur. 1075. • repairing the highways, is profit a prendre, 

Where there was no evidence that the bonn- cannot therefore be claimed by ^ ciwtom ; 
dary of two hamlets passed through the middle ® pr^cription, as 

.of two public roads, the road cannot be clividod “habitants are incapable by that description of 
by a transvei-se line by order of Justices, under easement, unless undet a gmnt 

& G Will. 4, c. .GO, s. 58. M^r. Pe,-hh^, 14 I' 

■Q. B. 220 ; 19 L. J., M. C. 10.5 ; 14 Jur. 3G2. ^ ^ ’ 

The proviso of s, 58 does not apply to cases in ; 11 W. it. oifo. 
which there is a divided common-iaw liability 

to repair, but to cases of. a liability rati one , Trespass by Surveyor.] — ^A surveyor cannot' 
tenuriB or clausurse. Ib. ‘ justify a trespass under a prescriptive right, or a 


Makolwn, 14 C. B. (¥.s.) 230; 32 L. J,, C. P. 
240; 11 W.K. 698. 


to repair, but to cases of. a liability rati one , Trespass by Surveyor.] — ^A surveyor cannot' 
tenurJB or clausurse. Ib. ‘ justify a trespass under a prescriptive right, or a 

custom, to take stones from the waste, whether 
-- — Appeals against Orders,] — A complaint adjoining the searshore between high and low 
having been made to justices that certain roads water mark, or otherwise, for the purpose of 
' . . ^ ^ , ,, , ,v;,, 
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repairing the highways of a parish. ^Paiwicl v. j 

X,iiaU, 7 Ex. 854 ; 22 L. J., Ex. 198. 1 Kew hess. C..s. .>1.1 . 1.! E. J.. M. E. 


Jur. CIS. 


Licence from Magistrates.] — A licence may bo j 
granted to get materials for the repair of the | - 

hi-^hwavs under .5 & 6 Will, i, o. 50, s. 54, although j bos 


Contract for Materials.] — .A, highway 

:ird coiitmctod with the phuiititi for the ^ 
pply of materials to rei>air, during^ .1860, the 
■iric'ni niH* of ihe parishes in their district. 


not to the of them'awaY when got. Act, 1858. The hofxrd continiuKi t.o repair tlie 

not to rnc . t it/ n 105'* 6 roads iij) to the 20th July with materials sup- 

41 l! 11012 "'; 20 W. li. 028; 45 plied by the plaintiif, wiio brought an action 
T p'ru« ’ to recover their value; — Held, that he %vas. 

The licence granted by justices to the surveyor umlcr 25 5: 2(i Viet. c. (11, s. 11. entitled to 
to get m.atoriais from inclosed lands for the repair recovor. Mi'KhL 

of ‘'the highways, in accordance with s. i>4 _ot 24 h. 1. 480 ; 20 w. n. -u. 

k 0 will 4 c 50, is limited to the necessities | . , , « -..r 

of thh particular occasion in respect of which i _ Purchase of Materials hy Surveyor - Non- 
the application for the licence is made, il/nx- j liability of Successor.]— A surve>oi ut Inghw.ijs 
rm mui') V. Burthohme.m. 48 L. J., M. C. 3 ; | who, in aocordiHicu with the provisions ol the 
4 0. B. D. 5 • 39 L. T. 327 ; 27 W. R, 107. i Highway Act, 183.), contracts tor t lie purchase 

Justices in special sessions, under 5 A6 Will. 4, 1 of materials to be used in the repair ru the 
e. 50 s. 54/«Tarited in 1866 to the surveyor of | parish roads, and raises the necessary sum b) 
hio'hwaysaircencetotakematenalsfor therepair.s I the levy of the iiighway .rate, is jiersonaiiy au<l 


notice to the present surveyor not to get any | 64 .L. J., th .1.4 ; j ica-t j ^ h 
more. The defendant continued to do so never- 1 498 ; 71 L. T. 433 ; 59 J. 54. 

theless, and the plaintits brought an action of I 

trespass against him :-Held, that the defendant i Removal of Shingle.j^A highway boanl js 


occasion in resiiect .of which it was granted ; increased danger of encroachment by Hie sea. 

\ Pitts KhujJibndfjo J-pHjliioa\f Board, .L, J. 


! 195 ; 19 W. R. 884. 

Place should he Specified.}— A highway I A special custom to tahe shingle froiu^ the 

.surveyor aiiplied under 5 .y 6 Will. 4, c. 50, s. 54, beach above high-water mark for the repan-mg 
for an order to take materials for highway repairs of the highways of the parish, is bad as to such 
out of a wmod of H. The wood consisted of portion of the beach as is private [>rnperty, being 
thirteen acres, and was part of a larger wood of a a custom of a profit a prendre in another man s 
hundred aci’es : — Held, that the order was bad land. Ih. 

f u* not sviecifying the part of the wood w'here t • * p 

the materials were to be taken, lloo^wr v.) Injunction.J-The plaintiff, by virtue (>f 

Hawkins, 51 J. P. 246. a grant from the crown, rnaile 36 .Hen, 8, claimed, 

as lord of the manor of 0., to be entitled to the 

Right to Compensation,] — Under the beach or shore of the sea between high and low 

' Highway Act (5 k 6 Will. 4, c. 50), s. 51, justices water mark. The defendants, the surveyors ot 
are entitled to grant the surveyor of high-ways a highways, took the stones to mend the highway 
liceiice to gather stones upon inclosed land of the p.irish. Upon a bill hied by the plamtiit 
within the parish for the repair of its highways, against them, the defendants put in their miswer, 
without making any compensation to the owner denying the right claimeil by the plaiutifi, and 
for the value of .such stones. Alresford Biiral insisting upon their right to take the stones by 
Sanitarr/ Authority v. Seott, 50 L. J., M, (1 103 ; custom, and also hy prescription, and also urn ier 
7 Q. B. D. 210 ; 45 L. T. 73 ; 29 Wh R. 741 ; 45 the Highways Act, 5 cS:6 Will. 4, c.50 ; and upon 

J p a motion to dissolve the injunction obtained by 

the pluntilf -.—Held, that the rights claiined by 
Sufficiency of Amends.] — Survejmrs having the plaintiff were legal, and must be decided by 
broken a new way over the plaintiff’s land, in an action ; that the court ^ must consider which 
order to carry such materials for repair, in a of the two parties were likely to sustain most 
case where an old, but circuitous road existed injury ; that, notwithstanding the want of <Us- 
before, and having, after the damage done, and tinct evidence respecting injury, the court, to 
after an action "brought against them, paid prevent a possible mischief, would grant an 
‘ money into court by way of amends ; — Held, injunction, and give the plaintiif leave to bring 
under 13 Geo. 3, c. 78, s. 27, that the sufficiency an action, but it refused to say that Jie must do 
of. such amends could not be questioned at nisi so. Clowes v. Bei% 20 L. J., Cli. 505. 
pHus, the statute having' referi^ed the quantum 

of amends, if not agreed, upon, to the decision Working of Gravel Pits.] — By a private act 
of; .justices of the peace. Boyjieldy,. PoHer^ 13 passed in 1764 for the purpose of extinguishing 
East, 206 ; 12 R. R. 324. ’ . ■ ' , the right of common over the commonable lands 

; The amount of satisfaction can only be aseer- in a manor and parish, of which lands 8. was 
tained by the justices at a, speeialsession,' P^iiJmNthen in possession as lessee of the lord of the 
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raanor, it was enacted that the surveyors of : ■ Sale of Exhausted G-ravel Pits— Pre-emption 
highways of the parish might at all times there- of Adjoining Owners,] — ^Where, under the High- 
after cut, dig and carry away any quantity of way Act (5 ,& 6 Will. 4,, c. 50), s. 48, an exhausted 
gravel for the repair of roads within the parish gravel pit is offered for sale to the owner of 
from any pit or pits then in the possession of vS,, adjoining lands to whom the statute gives the 
without payment, and the surveyors were thereby right of pre-emption, it is the duty of the justices 
required to fence in the pits, and to repair the at the special sessions, in fixing the price to be 
fences ns occasion should require. These lands paid by him, to consider his interests as wellns 
included a held of nine acres, in which one of i those of the parish. They arc, therefore, while 
the pits was situated. The held having become in the interests of the parish fixing a minimum 
vested in the plaintiff, he sought to restrain the below which the. land shall not be sold, yet in 
surveyors from extending the pit laterally so as his interests to fix a price fair for him to pay, 
to destroy the surface: — Held, that the right and not to take as a standard of value a price 
conferred by the act was to work the gravel in which might be obtained on a sale by auction, 
the ordinary manner of working a gravel yht, or to some person who for some private or per- 
and that consequently the surveyors were entitled sonal reasons would give au extraordinary price, 
to extend the area of the pits, although the siir- Her/, v. Illgliway Board.^ 45 

face was thereby destroyed. Ellis v. Bromley L. J., M. 0. 126 ; I Q. B. I). 608 ; 35 L. T. 251 ; 
Local Board. 45 L. J., Ch. 763 : 35 L. T. 182; i 24 W. E. 756. 

24 W. 11. 716— a A. I 

Where gravel pits had been opened on rectory ' Appeal to Sessions — ^When it Hes.] — An 

laud, and" gravel taken therefrom, by the sur- appeal to the quarter sessions, under s. 105, lies 
veyors of the highways, for the purpose of their against the consent or determination of Justices 
repair, without .sloping down the ground as under s. 48. /5. 

required by 13 Geo. 3, c. 78, s. 31 Held, that 
neither the" taking such gravel, and omitting to 

slope dowii, nor neglecting to compel the snr- , Nonrepair, 

veyors to slope down, could he considered waste Application of.]— The fine, which the court, , 
on the part of the rector. HaoitUy v. Bussell, under 5 & 6 Will. 4, c. 50, s. 96, may order to be 
13 Q. B. 572; 18 L, J., Q. .B. 239; 13 Jur. i imposed on defendants convicted on an indict- 
837. I mcixt for the non-repair of a highway, to be 

applied pursuant to the directions of the statute, 

Extinguishment of Surveyor’s Title.] — can only be applied towards the repair and 

A gravel pit and a road to it were allotted to sur- amendment of such highway ; and if, after con- 
veyors of highways under a local act. The sur- viction and order, and before payment of the fine, 
veyors continued to take gravel from the pit till the defendants effectually repair the road, they 
1837, but from that year till 1863 they took no are entitled to a stay of further proceedings on 
steps whatever to assert their rights over either the order ; and the prosecutors cannot claim the 
the road or the pit. In 1837, the tenant of the fine on behalf of third parties for repairs done 
plaintiff’s predecessor in title filled up part of previously to the conviction. Beg, v. Barnard 
the pit with rubbish, and from that year till 1863 Castle, 1 Q. B. 246 ; 10 L. J., M. 0. 53 ; 5 Jur. 
took the surface of it into regular cultivation. 799. 

In 1839, another such tenant ploughed up the 

remaining portion of the pit, and from that time Apportionment.] — If a parish, consisting 

till 1863 this portion of tlic pit and the whole of of two districts which are bound to repair sepa- 
the road were taken into cultivation by the rately, is convicted for not repairing the road in 
plaintiff’s tenants. In 1844, one of the plaintiff’s one of the districts, the other district having no 
tenants, who 'wasin the occupation of the greater notice of the indictment, the court will consider 
portion of the surface of the })it, was elected it as being substantially^ the conviction of the 
surveyor of highways, and held the office for one district ; and, if the fine is levied on all the 
one year: — Held, first, that the plaintiff had inhabitants of the other, will grant a special 
hy his tenants been in actual possession of the i mandamus for the rate to be levied on the district 
gravel pit and road from 1837 to 18153, so that i bound to repair the indicted part of the road, 
the title of the surveyors to the soil and their j Be,e v. Towmherid, 2 Dough 421. 
right to dig gravel had become extinguished! 

by twenty years’ adverse ])ossession. Smith v. i To whom Payable.]— Fines for not repairing. 
Stocks, 10 B. & 8. 701 ; 38 L. J., Q. B, 306; 20 roads ratione tenurfe were formerly payable to 
L. T. 740 ; 17 W. E. 1135. the surveyor of the parish highways, lleis v. 

Held, secondly, that the fact that the tenant Wbujfield, 1 W. Bh 602. 
occupying a portion of the pit had been elected 

surveyor after possession had been taken made Verdict of Cruilty — Mode of Eep air.] — A verdict 
no difference, as the character of the previous of guilty had been found against a parish upon 
possession was not altered during the tenant’s an indictment for nonrepair of a highway, and 
year of office. Ih. the parish afterwards neglected to re]'>air with 

hard materials. An application was then made 

Transfer of Eight to County Council— for the imposition of a fine for such neglect, 

Main Eoad.] — A highway was duly declared a when it appeared that the road never had been 
main road. Before that time the highway sur- repaired with hard materials, probably not at 
veyor was entitled to take gravel from a pit for all ; that it was continued into an adjoining 
repairs. The county council, under s. 11 of the parish, which denied that it was a highway ; and 
Local Government Act, 1888, claimed’ the same further, that it was so little used that the repair 
right': — Held, that the right to do so passed to required would, be a useless expense: — Held, 
the council with the duty to repair the highway, that these facts were nd answer to the appllca- 
Xorfolh Count if Counml v. Blttermg Highway tion, hnd ,-dkl not excuse the parish from the 
58 J.’ P. 497. * ' j consequences' of ; the verdict, Beg.Y. ClaxhjC^ 
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0. L. B. 986 ; 2-1 L. J., Q. B, 22S ; 1 Jur. (N.S.) 
710 ; 3 W. K. 451. 

The court will not prescribe the particular 
moile of repair, but when it appears a certain 
amount is necessary to put the hi.£>’hway in a 
substantial state of repair, a fine of that amount 
will be imposed. Ik 

Winter Months.]— The court will not make a 
rule for a fine for nonrepair of a road absolute 
in the winter months ; but will enlai’ge theu’ule 
till Easter term. Jfeff, v. Walton^ 4 Jur. Ifi"). 

Wrongful Levy — ^Application to Eeimhurse.] — 
An application under IB Geo. B, c. 78, s. 47, for 
a rate to reimburse two inhabitants of a parish on 
whom a fine for the nonrepair of a highway had 
been levied, after a conviction upon an indictment 
against the parish for nonrepair, ought to have 
been made within a reasonable time after such 
levy, before any material change of inhabitants. 
linv T. LancaHli ire JJ,^ 12 East, 300. 

In the Case of Surveyor.]— ante. cols. 711, 
80. 


d. Liability for Damages. 

Parish,] — Xo action for the noin*epair of a 
highway lies against a vestry appointed under the 
hikropolitau Local Management Act, 1855. 
Panonsy, St. Matiheio\s, Bethnal Gmm, TAvf?*//, 
37 L. J., 0. F. 02 : L. E. 3 C. F. 56 ; 17 L. T. 21 1 ; 
10 W. 11. 81. 

.Surveyors.] — An action for a personal and 
pecuniary damage resulting from the nonrepair 
of a county bridge will not lie against the 
county surveyor either at common law or under 
43 Geo. 3, c. 59. ^IcKlnnnn v. Fenmn, 9 Ex. 
0U9 ; 23 L. J., M. C. 97 ; 18 Jur. 513 ; 2 W. K. 
2(>2 — Ex. Ch. 

No action lies against a surveyor for damage 
resulting from an accident caused by his neglect 
to repair the highway. Ton /a/ v. Duvis^ 7 H. &: N 
700 ; 31 L. J., Ex. 250 ; 8 Jur. (N.S.) 280 ; ( 
L. T. 303 : 10 W. E. 524. Affirmed on appeal, 2 
H. & C. 177 ; 10 Jur. (N.S.) 79 ; 9 L, T. 145 : 11 
W, E. 735— Ex. Ch. 



Improvement Commissioners.] — The coinmis- 
si(mers under 10 & 11 Viet. c. 34, Towns Impi’ove- 
nient Clauses Act, 1847, ai'e liable to an action, 
in their corporate capacity, at the suit of a person 
who has suffered damage from a highway, 
within the limits of their special act, being 
allowed by them to remain in a dangerous con- 
dition. Ilavtaall v, Hjde Cimmhmnev^. 4 
B. & S. 361 ; 33 L. J., Q. B. 39 ; 10 Jur. (K.s.) 
257 : 8 L. T. 754 ; 11 W. E. 963. 

Local Boards.]— An action for personal injuries 
sustained by one of the public owing to the non- 
repair of a highway, does not lie against a local 
board of health. Ollsoti v. Preshm Car po eat ion, 
10 B. & S. 942 ; 39 L. J., Q. B. 131 ; L. R, 5 Q. B. 
218 ; 22 L. T. 293 ; 18 W. K. 689. 

By 15 & 16 Viet. c. 42, s. 13, the term “ high- 
way” in the Fublic Health Act (11 6 b 12 Viet. 
C; 63), s, 68, By which highways are vested in the 
local hoard, shall mean ‘^any ,iiigl 3 ,:v^"ay repairable 
by the inhabitants at large ” :■*— Held, that the 
words repairable by the inhabitants at large " 
are used in . coiitradistinctlan , to repairable by 
individuals ratione tenurae. Ik '[ 




A local board, being the highway authority of 
the distiict, are not liable for «lamag(.s caiise<l to 
a persoii i 7 i. consequence of tlie lughway being 
out of. repair, where such nonrepair is a mere 
nonfeasance. Gikwn v, Prenfon Corporation 
(L. E, 5 Q. B. 218) followed and approve<l. 
Coioleu T. Keivniarh't Loral Board, 62 L. J., 

Q. B. 65 : riS92] A. C. 345 ; 1 E. 45 : 67 L. T. 
486 ; 56 J. F. 805-H. L. (E.) 

Where Obligation to Repair.]— Where a 

statute empowers the eorporatioii of att)wn to 
maintain and repair tlie highways of the town, 
and the coipoi'ation allows one of the liighways 
to fall into dis)’e})air, in consequence of which a 
member of the public is iujui’ed. siufii failure to 
repair being a nonfeasance and not a mis- 
feasance, the injuretl party cannot 77iaintain an 
action against the corporation, but the remedy 
(if any) is bv itulictmeiit. Bathnr4 Boron ffh 
V. Maapherson (4 App. Cas. 256) dislingiiislied : 
Cowlcij V. Neiomarket Local Board ([1892] 
A. C. 345) followeil. Stfdney Munlelpfd Counell 
V. Bonrhe, 64 L. J., F. 0. 140: [1895] A. 

433; 11 E. 482; 72 L, T. 605: 59 J. F. t559— 
F. C. 

The effect of a contract made in pursuance oi 
.. 29 of the Tramways Act, 1870 (33 k 34 Viet, 
c. 78), by a tramway company wdth the road 
authority for the maintenance by the latter of 
the roadway and lines, is to transfer to the mad 
authority the liability prhna facie imposed by 
s. 28 upon the company for drainage occasioned 
by the roadway being out of repair. Howl ft v. ; 
Kottlnffhani Tramways Co. (12 Q. B. 16) 
approved. Alldred v. BWvf ^letropolitan- Tram- 
ways, 60 L. J., Q. B. 631 : [1891] 2 Q. lb 
398; 65 L. T. 138; 39 \V. E. 609: 55 J. F. 
824. 

The transfer of an obligation to repair a high- 
way to a public corporation <!oes not of itself 
render such corporation lia])le to an action 
in res})cct of mere nonfeasance. To establish 
such a liability the legislature must have used 
language indicating an intention that this 
liability should be imposed. Bathnrsf Jioronyh 
V. Jlaeplicrson (4 Ap}). (Jas. 256) <listiuguished. 
Plotov Mnnlepallty v. Geldert, 63 L. J., F, (’. 
37 ; ri893] A. C. 524 : 1 E. 447 : 69 L. T. 510 ; 
42 W. E. 114— P. C. - 


Where also Sewer Authority.]—!-'., who 

was the owner of certain cottages in a public bigli- 
way, received a notice from the defendants 
under the Fnblic Health Act, 1875, 1 'cqiii ring him 
to connect the drains of his cottages with the 
main sewer, and in compliance therewith he dug 
a trench in the road and made the connection to 
the satisfaction of the defendants’ surveyor, and 
he then filled up the trench. The soil afterwards 
subsided, and the subsidence was tlie cause of an 
accident to the plaintiff wdrile driving in a pony 
cart. The defendants were the sewer authority 
and the highway authority of the district. In an 
action for <lamages for personal injuries : — Hold, 
that the defendants were not liable as the sower 
authority, on the grountl that the notice <li<l not 
constitute C. their agent : nor as the highway 
authority, orx the ground that no action \yould 
lie against a local board for personal injiuies 
arising from the nonrepair of a highway. Steel 
V. Bavtford Loral Board. 60 L. J,, Q. IL 256 — 
'G.A. 

A local authority wLich, under the I^ublic 
Health Act, 1875, has vested in it both the high- 
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ways and the sewers of the district, and the | Local Boards 44 L» J., Q. B. 114 ; L. R. 10 Q. B. 
control and management of the same, is not 219 ; :'J2 L. T. 460, ; 23 W. IhOol. 


civilly liable for an injury caused by a sewer 
grating that projects beyond the road surface if 


■ Liability for Negligent Workmanship.] 


the grating is in proper repair and condition, and A local board of health, which was both the 
the aceiilent is attributable solely to the non- highway authority and the sewer authority of 
repair of the highway. The fact that the local the district, employed a contractor to construct 
authority has the control of the sewers as well a pipe-sewer under a highway within the district, 
as of the highways does not render the local The contractor in the laying the pipci^ dug a 
authority liable/ Kent v. Worthuig Loeal trench, which he afterwards filled in with earth. 
Boned (10 Q. B. D. 118) overruled : ^Mooee v. and the roadway w^as apparently made good. 
Lamleth Watenmeli^ (17 Q. B. D. 462) dis- The work was done under the directions and to 
cussed: Condey v. Xew market Local Board the satisfaction of the surveyor of the local board. 
(I II. 45) followed. Oliver v. IlorttJiam Local Some months after it was fiiiivshed, a subsidence 
Board, 68 L. .J., Q. B. 181 ; [1894] 1 Q. B. 332 ; of the soil in the trench took place without any 
9 R. Ill ; 70 L. T. 206 : 42 W, R. 161 ; 58 J. P. assignable cause, leaving the road apparently 
297 — C. A. sound. The plaintiff’s horse, in consequence of 

The municii)ality of B., incorporate<l under the surface giving wmy, fell into the trench, and 
New South Wales" Acts No. 13 of 1858 and was injured : — Held, that there was evidence 
No. 12 of 1867, and having thereunder the care, that the work of filling in the trench had been 
construction, and inanageinent of the roads and negligently and improperly done, and that the 
streets within their municipality, constructed local board, either as the sewer or the highway 
therein a barrel drain into which ran an open authority, or as both, was responsible. Smith v. 
drain, the brickwork of which having broken IPcAf Berhy Local Board, 47 L. J., G. P. 607 ; 
away, and not having been repaired, a hole was 3 C. P. D, 423; 38 L. T. 716 ; 27 W. R. 137 — 
caused, into which the plaintiff's horse fell. In C. A. 
an action claiming damages against the muni- 
cipality (a) for negligence in constructing the Occupier of House — Coal Shoot,] — A. was 
street, ‘(b) for negligence in keeping and main- injuredby the giving way of a grating in a public 
tairiing the street, and not repairing the drain, footway, which w^as used for a coal shoot and for 
gutter or sewer in the said street (plea, the letting light into the lower part of the premises 
general issue), the chief justice directed the jury adjoining. These premises were at the time of 
that the defendants under their act of incorpora- the accident under lease to B., who covenanted 
tioii were not liable for the result of any mere to repair and keep in repair all except the roofs, 
nonfeasance ; that if they thought fit to con- main walls and main timbers. At the time of 
struct a sewer, and they did the work in so the demise the grating was unsafe ; but there 
negligent a manner as to bring about the accident, was no evidence that the landlady had any know- 
thev were liable for that misfeasance ; but if they ledge of its unsafe state ; and the jury found that 
conkructed the sewer properly in the first in- no blame was attributable to her for not knowing 
stance and it became defective afterwards they it : — Held, that no action was maintainable 
were not bound to repair it ; and further, that if against the landlady. Gwhnnd v. Bamer^ L. R. 
the defective state in which the drain was arose 10 C. P. 658 ; 32 L. T. 835. 

‘from the operation of the weather, or wear and At the time of the accident A. was not passing- 
tear, it having been properly constracted origi- along the way, but was standing on the grating 
nally, they were not liable." Verdict for defen- to talk with a person at the window above it 
dants Held, on motion for a new trial, that as Held, that he was not making an improper use 
reganls (b) there was misdirection. The barrel of the grating. Ih. 
drain was not only made by the defendants, but 

the sole control and management of it were by Structure Part of Highway.] — A row of 

the statute vested in them. By reason of their house.s stood a few feet from a raised causeway, 
construction of that drain and their neglect to the centre of which was a carriage road, the sides 
•repair it, whereby, as an indirect but "natural being foot pavement. The ground-floor of the 
consequence, the" dangerous hole was formed, bouses was on a lower level than the causeway, 
which was left open and unfenced, tliey caused a There was a continuous structure, consisting of 
nuisance in the highway for which," whatever flagstones and gratings, from the row of houses 
their statutory obligation to repair may have to the foot pavement, with which it was on a 
been, they were liable to an indictment, and also level ; an outer door of each house opened upon 
to an action by the plaintiff who sustained direct this structure ; it had been dedicated to the 
and particular damage from their breach of duty, public, and used by them as part of the highway 
Batherd Borovgh v. Maepherson, 48 L. J., P. C. for foot passengers. The carriage and foot roads 
61 ; 4 App. Gas. 256 — P. C. on the causeway w'ere repaired by the parish. 

A local board had vested in them, under the The structure became in a bad state of repair, 
Public Health Act, 1848 (11 &: 12 Viet. c. 63). and, owing to this, R. fell through one of the 
s. 43, a sewer which ran under a highway, of gratings forming part of it, and was killed : — 
which, by virtue of the act, they were surve"yors. Held, in an action by his administrator against 
A grid or grating in the highway, used for the the lessee of the houses, that the structure was 
purpose of carrying the surface water from the part of the highway, and that the parish was 
road into the sewer, was allowed by the hoard to bound to repair it, and that, therefore, the action 
get out of repair, by reason of which a horse of against the lessee was not maintainable. Bob- 
the plaintiff was injured : — Held, that, whether lri7os v. Jones,) G. ,B. (K.S-) 221 ; 33 L. J., 0. P. 
the local board was liable or not, as surveyors of 1 ; ID Jur* (If.S.) 289 ; - 9 L. T. 623 ; 12 W. R. 
the highway, the grid must be taken to be part 248. / 

of the/ewer, and they were liable, as owners of ' . ^ , ' ' 

the sewer and grid, for their negligence in not Defective Lamp.]— -The occupier of pre- 

keoping the latter in repair. Wh ite v. Bindley Unises adjoining a high-^^ay is bound to keep them 


I ' ‘ , ' ' I ' , /inlu . . ' ' 'jn'l , 1./' c'. ’■'1 J f > ' I’'" ^ i' I' , 



in such a state of repair that they shall not \ - 

endanger passers by. The occupier does not dis- Ko 

charge himself of this duty by employing a t 

competent person to repair the premises, lan-y of the th. 
Y. AMon, 45 L. J., Q. B. 260 ; 1 Q. B. D. 314 ; Ih 
34 L. T. 1^7 : 24 W. R. 581. , ^ 

Therefore, where the defendant had^ a lamp a pack ai 
and lamp iron projecting from his premises over way is a 
ihc street, and had given orders to a competent the . 
contractor to repair it, but the contractor had n 

done the work badly, by reason of whmh the J™, 
lamp feu and ininred the plaintiff -.—Held, that A loao 
tho defendant's liable. Jh. sons on 1 


indictment stating it to be a way tor canuigc'^ . 
and that there slioulil have been a count (diargmg 
e court wiU .j. ^ horses. Ri.r v. St. ]\ eum>rd, 

nandamus to 3 & p, 572. 

IS by uidict- indictment stated, that there was n. <iueen s 

highway for carriages, ‘ heading from the town 
1 , & D. 154 , county of B. towards and unto the 

villa^m of E, in the same county," a part of which 
ine Highway 'v,a.s out of repair. The part of the road chargod 
r^sumiorted to be out of repair was a portion of a lane called 
daneerous bv '^ne, and it was proved that, to go from^ the 
S T the town of A. to the village of E. with a carnage, 
iiite if liable u person must go four miles along the C. turn- 
S nnoraii pih road, then all along ¥. lane, and then acro.ss 
a OTestion for the W. turnpike roarl, and for a short distance p 
rtTthe hilh- along a road which goes from the W. turnpike 
54 i-oad to the village of E. :-Held, that the road 
p p Ti was not misdescribed. Itei;. v. htcxaitmi, 1 

nVonair of a Car. & K. 65. 

“S cannot Indictment for nonrepair of a highway withm 
? a seawall oertain limits, charging a corporation with a 
’ton of which prescriptive liability to repair all common high- 
TImi V Paul w'ays, within such limits, excepting such as 
' ' ' ought to be repaired according to the torm of the 

several statutes in such case made,” is bad, for 
ons,]— Itmust want of shewing that the highway was net 
road is within within any of the exceptions. Ref v. Liver imd 
lir it. B^etV v. Corporation, 3 East, 85 ; 5 R. R. i>4(). 

A count, stating the defendant's liability to 
lir, “ from and arise by virtue of an. agreement with the owners 
.'minus. Ih. j of houses alongside of it, is also bad ; for the 
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repair of a highway, a prior judgment of quarter 
;sessions upon a presentment by a justice under 
1 3 Geo. 8, c. 78, for non-repair of the same high- 
way by H. was put in. The presentment alleged 
that the highway was in H., and that H. was 
liable to repair it. It also appeared by the 
judgment that two of the inhabitants of H, had 
appeared, and pleaded guilty, and that a fine 
was imposed. The presentment did not state how 
the township was liable to repair : — Held, that 
although it might be bad for this reason on 
demurrer or error, yet that, having been sub- 
mitted to by the deferidauts, they were exclusively 
bound by it. Bef/. v. Hunqliton^ 1 El. & Bl. 501 ; 
:>2 L. C. 80 ; 17 Jur.‘ 155 ; 1 W. R. 161 ; 6 

Oox. G. 0. 101. 

Where a magistrate presented a road in the 
township of F. upon information upon oath of 
the surveyor for the township of C., it was held 
that the presentment was bad, as the surveyor of 
one township had no power under 13 Geo. 3, 
c. 78, s. 24, to give information as to a road in 
another township. Bex v. FhjJ lujdaleii^ 7 B. & 0. 
438 ; 1 M. & Ry. 176 ; 6 L. J. (ols.) M. C. 27. 

An indictment against a township for the non- 
repair of a highway must aver that the road in 
(question was a road which, but for the custom, 
would have been repaired by the parish. Beg. v. 
Collhui, 2 Cox, G. G. 184. 

Where, between the finding of an indictment 
for noil- repair of a road and plea pleaded, the 
statute, upon which alone the indictment could 
■be supported, was repealed, and afterwards the 
indictment was proceeded with and a conviction 
obtained, the court arrested the juderment. Beg. 
v. Denton, 16 Q. B. 832 ; 1 Dears. 'c. G. 3 *, 21 
L. J., M. 0. 207 ; 17 Jur. 453. 

Indictment stated that a part of the highway, 
from W. to M., at a place called A., and extending 
thence to L. highway, was out of repair. The 
evidence was that the place mentioned as A. was 
in fact g, place called B. : — Held, no material 
variance; the erroneous description relating to a 
terminus not of the road, but only of the part out 
of repair. Beg. v. WaeeTton. 2 Den. 0. C. 840 ; 
17 Q. B. 562 ; 21 L. J., M. C. 7 ; 16 Jur, 6. 

Variances and misdescriptions in the indict- 
ment are the subject of amendment under 14 iclo 
Viet. c. 100, s. 1. B-eq. v. Sturga, 3 El. & Bl. 734 ; 
23 L. J., M. 0. 172 ; 18 Jur. 1052 ; 2 W. R. 477. 

Pleas — Sufficiency of.] — To an indictment 
against a parish for non-repair of a highway 
lying within it, a plea that the inhabitants of 
another parish have repaired, and been used and 
accustomed to repair, and of right ought to have 
repaired, is ill, as it (loes not shew any considera- 
tion. Bex V. JSt. Camhndqe. 5 5l. A S. 260 ; 
■T7R. R. 320. 

On an indictment against a pai’ish for non- 
repair of a highway, it is not essential, in support 
of a plea, that the several townships in it have 
been accustomed from time immemorial to repair 
their own highways, to shew by direct atfirmative 
evidence tliat there have been ancient highways 
in each of the townships. The existence and 
several .repair of ancient highways in one town- 
ship may be inferred from their existence and 
several repair in the other township. B,eg. v, 
JBfienoUmneh 3 G. & D. 545 ; 4 Q. B, 490'; 12 
. H. J., M. 0. 44. 

But in a plea by the inhabitants of a county, 
that the inhabitants of a particular township have 
immemorially repaired the liighwa,y at the end 
of a county bridge, situate within the township, 




it is not, necessary to state any consideration 
for such prescription. Beso v. Yorh^ltiee (JV. B). 

B. k Aid. 623*; 23 K. R. 421. 

So on indictment against the inhabitants of a 
parish for hot repairing a road, a plea, that the 
inhabitants of a particular district within the 
parish have immemorially repaired all the roads 
within that district, of which the road indicted 
was one. is a good , plea, although it does not 
state any consideration for the liability of the 
inhabitants of the district. Bex v. Eeelesfield, 

1 B. k Aid, 348 ; 1 Stark. 393 ; 19 R. R. 335. 

To an Indictment against the inhabitants of a 
parish foi’ non-repair of a highway within it, a 
plea, stating that the parish was immemorially 
divided into seven townships, the inhabitants of 
which respectively were immemorially bound to 
repair the highways within their respective town- 
ships ; and that part of the highway indicted was 
within the township of G, B., and that the residue, 
&c., was within the township of L. B., and that 
the respective parts ought to be repaired by the 
inhabitants of the respective townships, is bad ; 
without specifying what part of the highway 
lay within one township, and what part within 
the other. Bex y. Bridelihrh, 11 East, 304 ; 10 
R. R. 514. And see Bex v. Taunton, 3 M. & S. 
465. 

In a plea by a parish to an indictment for the 
non-repair of a highway, they must shew, not 
merely that they are not liable, but who is liable ■ 
to repair it. Bex y. Fading ton. 1 H. k P. 193 ; 

0 A. E. 765 ; 2 H. 6: W. 373 ; 6 L. J., M. G. 17, 

Indictment against a parish for non-repair of 
a highway. Pleas (1) except as to part, not 
guilty. (2) As to such part that one H. (an 
inhabitant) was liable ratione tenurte to repair 
what had been a part of such highway until 
stop})ed lip and enclosed by E., whilst owner of 
the farm, now in the possession of H., without 
legal authority, and who then, in lieu thereof, 
set out a new road, part of the highway alleged to 
be out of repair, by reason of which such part so 
set out ought to be repaired by the said H. : — Held, 
bad on demurrer. Beg.Y. Luegarahull, 2 W. R. 411. 

Where to an indictment against a parish f(.)r 
not repairing a road the defendants pleaded that 
there was a township within the parish, that 
the road lay within that township, and that, by 
immemorial custom, that township was bouiul 
to repair all roads which, but for the custom, 
would be repairable by the parish : but the plea 
omitted to aver that the road in quesiion was 
one which, but for the custom, the parish would 
be liable to repair,” and the jury finding the 
existence of the custom, gave a verdict for 
defendants: — Held, that the court could not 
give judgment non obstante. Held, however, 
that the want of the above averment in the plea 
made it bad in arrest of judgment. Bex v. 
Eadeington, 5 Ad. & E. 765 ; 1 X. A P. 193 : 

6 L. J., xM. 0. 17. 

Replication.] — To an indictment for non- 
repair of a highway in parish A., it was pleaded 
that the ,}>arish of G. was bound from time 
immemorial to repair such highway, in considera- 
tion of levying and receiving rates in respect 
of certain lands of parish A,, adjoining to such 
highway. Replication, that the' agreement re- 
ferred to in the plea was put an end to by 
notice: — Held, that the replication was a good 
answer to the plea. Beg. v. Ashhj Eolvllle, 35 
U J., M. 0, 154; L. B. 1 Q. B. 213; 12 Jur, 
(N.S.) 520, 
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inhabitants of 

ii. A/jaimt ivhat Partlm, the non-repair 

tJrhan Sanitary Authority.]— An mdictment district is adin 
for non-repair of" a highway will lie against p lir^' '' 
nrbah fsanitary aiitho under s.^ 10 cf — , 

Highways and Locomotives Act, 1878. Heg, v. ''-v ^ 

WaMeld Conwration^ 57 L, J., M. C, .52 ; 20 parish 
Q. B/L. 810 ; 86 R. 911 ; 16 Cox, 0, C. 489 ; 

52 J. P. 422. 

Parish Council.] — A pari>sh council cannot be 
indicted for the non-repair of a highway, ifc/;. 

Y. SJiipU'if Fftnali Cnvwrtl^ 18 Cox, C. C. i)81 ; 


liable by immemorial custom to repair all tlu‘ 
10 of the i highways ■within its liniitH, ior the re])air oi 
•hich the i nliabitants of the whole common law 
would otherwise be prima facie lialile. 
JAy/. V. jAmhnNrre h, T. 766; 

16 Cox, C. C. ()5 ; 51 J. P. 8{) — C. 0. R. 

Custom.] — To charge a townslii]) with liability 
by custom to repair a highway within it whicii 
would otherwise be repairable by the parish 
comprising such township, it is not necessary to 
prove that such higlnvay has been hitliertn 
reiiaircd by such township. 7dv/. v. .4/vZ.v/r// 
(Tou'm^hf lA, 47 B. J.. Ob 6.) ; 8 Q. B. I>. 2.>.> : 


iii. Efidenee of LialdUty, 

Agreement to execute Repairs.] — Where town- l. T. 71 ; 26 W. R. 405. 

ship A. was liable by custom to repair the high- Without such proof a jury may infer the 
w'ays within it. and -was indicted for non-repair, custom from other evidence; such as that tlut 
the defence set up was, that township B. was parish at large has never done any repairs, nor 
liable; and an agreement was produced, ma<le appointed surveyors, nor levied highway rate«. 
between the owners of the soil of the two town- 

ships, in 1591, by which the owner of township An indictment against a townshi]),^ for non- 
'B. agreed to repair the roads in township A.: repair of a road, charged the township with a 
and it was agreed that a lawyer should be elected liability, by custom, to repair all common and 
to carry the agreement into effect ; it was proved public' high w'ays within, it: — Hold, that the 
also, that township B. had repaired the road up custom so’ laid" might exist ; and that it need, 
to within a short time of the trial ’Held, that not be confined to highways w’hich, but for such 
on such evidence it was not incumbent on the custom, would be repairable by the parish. Rvg, 
judge to leave it to the jury to presume that JIea(j(\ 1 G-. & I). 548 ; 2 Q. B. 128 ; lU L. J., 
legal instruments had been executed, casting the q, 145 • q Jur. 867. 

liability on township B. Hex v. Serrrhhvoh, .c ’^• 1 , 

1 N. k l\ 582 : 6 A. & E. 509 ; I W., W. -k D. Repair by Third District, whether for Parish 
246 ‘ 6 L. J . M. C. 103. or Township,]— Indictment of a parish for non- 

repair of a highway ; plea that the parish was 
Repairs by Adjoining Owners.]— Evidence of divuted into townships, in two of which existoiL 
repairs to a highway by the owners of the a custom for the township to repair all the iiigh- 
adjoiniug lands is inadmissible upon an indict- y.ays within it, which, but for the custom, would 
ment against the inhabitants of the place in be " repairable by the parish. Replication, tra- 
which such highway is situate, unless liability versing the custom. Proof that the parish bail 
on the part of slich owners to repair the highway, ,10 surveyor of highways; that the tf>wnship 
ratione tenuriB, has been specially pleaded. Beg. : that repairs had been done of 't^e highways 
V. Lord-mere (Eilufhlta nfi), 54 L. T. 766 ; 16 within the townshi]), under the direction of the 
Cox, C. C. 65 ; 51 d. P. 86— C. C. R. township surveyor ; but on cross-examination it 

. .1 . aiipeared that" the ])articular road had been 

Immemorial User.]— An indictment, describing ^^-epaired bv a third district. K. Held, that it 
the way as immemorial, is not supported by proof to have been left to the juiT to say what 

of a highway extinguished as such sixt}' years character of the repairs done by X., 

before by an inclosure act, but since used by the ^^i^pther for the parish or for the township, Bex 
public, and repan^l by the district charged. C L. J., M. C. 18. 

Beg. V. Westmark {T'ltJung^, 2 M. A Rob. dOo. 

On an indictment against a township for non- piea of Guilty to former Indictment.] — On an 
repair of a common and ancient highway, it was indictment against a parish for non-repair of 
proved that the lane had always been used a.s a ^ highway, a" plea of guilty to a former indici- 
common highway, but it was admitted that the ment aga'inst the same jiarish for non-repair of 
township had never repaired this particular high- tlie same highway is conclusive evidence that 
•y%ay, and that it had been repaired by private it is a public way! Bex v. Wkitueg, 7 Oar. A P. 
pereons occasionally : — Held, that the highway 208. ' 

being, in use previously to 5 ^ 6 Will. 4, c. 50, , ^ _ 

s. 28, proof of repair by the township was not As to Part of Highway.] — Indictnicnt 

necessary to support a conviction. Beg. v. JVew-^ against a townshii) for not re})airing an ancient 
Tjolf 19 L. T. 656 ; 17 W. R. 295. ’ highway. On the trial a record of an indictment 

Where, in an indictment against a township against an adjoining township tor non-repair of 
for the non-repair of a road, the prescription a part of the same line of road, ami to which 
stated and proved ’was, that its inhabitants had that township had submitted, was received ; — 
been immemorially used to repair all roads Held, that dt was properly received as evidence 
sitiiate within it, which, but for such usage, that the whole highway was ancient.^ Reg. v. 
would be repairable by the parish at large : — Bi'hfkfFide JBerlow, 18 Q. B. 988 : 4 Kew 8ess. 
Held, that this placed the township in the situa- Gas. 47 ; 19 L. J., M. C. 50 ; 14 Jur. 174. 

. tion of a paiTsh, and that it was necessary for the 

defendants to prove with certainty that some Prior Judgment.]— Upon the trial of an 

other persons were liable, 'in order to exonerate indictment against the inhabitants of the town- 
th'einselves from their liability to repah*. Bex v. ship of H., for the iiou-repair of a highway, a 
' field, 4 B. & AM, 75 ; 22. B. R. 681 : . , prior judgment of quarter sessions, upon a pre- 

Evidence.i.;pL';;a previous- conviction of the sentment by a justice under 18 Geo. 8, c. 78, for 
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non-repair of the same higliway by H.. was put 
in. The presentment allej^ed that the highway 
was ill H., and that H, Yvas liable to repair it. 
Tt also appeared by the judgment that two of 
the inhabitants of H. had ajipeared and pleaded 
guilty, and that a fine was imposed : — Hold, 
conclusive evidence that the highway was in H., j 
and that H. was liable to repair it. JReq. v. ' 
Hmffhfotu 1 EL & BL 501 : 22 L. J., M.- C. 89 : 
17 Jur. 155 ; 1 W.'ll. 161 ; 6 Cox, 0. C. 101. 

The fact of the fine imposed by the sessions 
not being shewn to have been paid, did not 
])revent the judgment from acting as an estoppel, 
no fraud being imputed. Jh. 

A recital in a private act (since repealed), 
that the road was in D., is at most only evidence, 
and thnt fact is not admissible against the 
estoppel. 11k 

Admissibility limited by Indictment.] — Evi- 
dence that a parish did not put guard fences at 
the side of a road, is not receivable on an indict- 
ment which charges that the king’s subjects 
could not pass as “ they were wont to do,” if no 
such fences existed before. Rpd‘ v. Whitney^ 
7 Oar. & P. 208. 

Disputing Order of Justices.] — An order of 
justices, determining the liability of certain 
parishes for the repair of a common highway, 
cannot be disputed on the indictment for non- 
repair b}^ production of evidence to prove that 
no part of the road wms within one of such 
parishes. Beq, v. TlicltUnq. 7 Q. B. 88 ; 2 New 
Sess. Cas. 117; 14 L. J., M.'C. 177 : 9 Jur. 1075. 


iv. Orders of Just ices. 

Directing an Indictment — Ministerial Duty,] 

— The 5 & 6 Will. 4, c. 50, s, 95, imposes a minis- 
terial, and not a judicial, dutj^ upon justices to 
direct an Bidictment to be preferred for non- 
repair of a highway, where the liability to repair 
is simply denied by the party summoned before 
them. Beq. v. Surreq JJ„ 1 B. C. C. 70 ; 21 
L. J., M. C. 195 : 16 Jur. 641. 

Validity of.] — An order made by such 

justices is good, although it subsequently appears 
that one of them is interested in the subject- 
matter of the order. II). 

Wliere justices at special sessions make an 
order, directing an indictment to be preferred 
for non-repair of a highway, the order must 
state that the special sessions were held within 
the '‘division in which the highway was situate.” 
Beq.x. Martin, D. & M. 386'; 2 Q. B. 1037 : 13 
L. J., M. 0. 45 ; 8 Jur. 36. S, P.. Bey, v. 
ling. 7 Q. B. 890 : 15 L. J., M. C. 23. ' 

-giK- Jurisdiction — ^Where Liability denied.] 
—finder 5 6 Will. 4, c. 50, s. 95, if, on the 

hearing of a summons respecting the repair of 
a highw^ay, the duty, liability, or obligation to 
repair is denied by the surveyor, the justices are 
bound to order an indictment to be preferred 
against the parish, and have no jurisdiction to 
inquire whether the highway is one which the 
parish is liable to repair. Beq. v. Arnonld. 8 
EL & BL 550 : 27 L. J., M. C. 92 : 4 Jur. (K.S.) 
162:6W. E,61. 

Where the liability of a parish to repair a road 
has been denied, and an indictment pi'ef erred 
under 5 & 6 Will. 4, c. 50, s. 95, and a verdict of 


not guilty found, and a fresh information laid 
before' justices, upon which they declined to 
order another indictment : — I-Teld, that they 
w'ere justified in refusing to order another in- 
dictment. Bartlett. EiC jydi'fe, 3 EL ck EL 253 : 
30 L. J., M. C. 65; '6 Jur. (N.S.) 1196 ; 3 L. T. 
316; 9 W. E. 54. 

Where upon information and summons, under 
5 & 6 Will. 4, c. 50, s, 94, a parish denies its 
liability to repair a road, upon the ground that it 
is not a highway, the justices, before directing 
an indictment, should hear evidence upon the 
question of highway or no highway, upon wliich 
question their jurisdiction depends. Beq. v. 
Johnson, 34 L. j., M. G. 85 : 11 Jur. (N.s.) 467 ; 
11 L. T. 706; 13 W. E. 309. 

Under 25 & 26 Viet, c, 61, s. 19, which enacts, 
that when on the bearing of a summons under 
s. 18, respecting the repair of any highway, the 
liability to rex>air is denied by the waywarden 
on behalf of his parish, the justices shall direct 
a bill of indictment to be preferred, at the next 
assizes or quarter sessions, against the inhabi- 
tants of the parish for the non-repair, the power 
to direct an indictment to be preferred docs not 
arise where the liability to repair is denied on 
the ground alone, that the road is not a highway, 
and the liability is admitted, if the road is in 
fact a highway, and the denial of the road being 
a highway is made bonfi fide. Beq. v. Farrer. 
35 L, J., M. 0, 210 ; L. E. 1 Q. B. 558 ; 14 L. T. 
515 ; 14 W. E. 777 ; 10 Cox, C. 0. 261. 

In order to give the justices si;ch a power, the 
liability must be denied on some ground other 
than that the road is not a highway, such as 
that some one else is bound to repair. Ih. 

The expression in s. 19, when the liability to 
repair is denied, is to bear the same construction 
as the expression if the duty or obligation of 
such repairs is denied in 5 & 6 Will. 4, c. 50, 
s. 95. Ih. 

When on the hearing of a summons under 
23 tSc 24 Viet. c. 68, South Wales Highway Act, 
s, 40, against the district surveyor for the non- 
repair of a highway in a parish, the liability to 
repair is disputed on behalf of the parish, the 
justices have power to direct an hidictment to 
be preferred under 5 & 6 Will. 4, c. 50, s. 95. 
Beq. X, James. 3 B. & vS. 901 ; 32 L. J., M. 0. 
211 . 

Complaint having been made under s. 10 “of 
the Highways and Locomotives (Amendment) 
Act, 1878 (41 k, 42 Viet. c. 77). to a county 
authority that the highway authority of a high- 
way area within their jurisdiction had made 
i default in repairing certain highways within 
! their jurisdiction, the. county authority were, 
i after due inquii'y and report by their surveyor, 

I of opinion that it was bona fide denied by the 
highway authority that the ways were highways, 
and thereupon held that they had no jurisdiction 
to make an order : — Held, that by the terms of 
the above section it was the duty of the justices 
to make an order, and that a mandamus must 
issue ordering them so to do. Beg. x. Farrer 
(supra) discussed. Beg. x. Cheshire JJ,, 50 
L. T. 483 ; 48 J. P. 262. 

Where proceedings ai^e taken before justices 
for the non-repair of a highway in a parish 
forming part of a highway district under 25 k 26 
Viet. c. 61, a bon^ fide admission by the way- 
warden of the parish th^t the road is a highway 
which the parish is bound to repair^ is binding 
on the highway board, and it is not competent 
for thein after such an admission to deny these 
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facts so as to oust the jurisdiction of the justices. 
Lovghhoromfh HUflnoay Board v. Ourzoii^ 55 

L. d.. M. C.'.l22 ; 17 Q.'B. D, 344 ; 55 L. T. 50 : 
34 W. E. 621 ; 50 J. P. 788—C. A. 

Appeal to Quarter Sessions ,] — ^Qelllbigioorfh 
Y. Biiloicr Fast IlUjkioay Boards 52 L. j', Q. B. 
280 ; 48 J. P. 37, 

Appeal to Court of Appeal— Special Case stated 
hy Quarter Sessions.] — See 8. <7., 53 L. J., M. C, 
60 ; 32 W. E. 450— C. A. 

■ Eemoval of Indictment by Certiorari.] — 

An indictment for non-repair of a highway pre- 
ferred and found at the assizes by an order of 
justices, made under 5 & 6 Will. 4, c. 50, s. 95, 
may be removed by certiorari. Beg, v. Sandon, 
3 El. cVe Bl. 547 ; 2 0, L. E, 1699 ; 23 L. J.. 

M. C. 129 ; 18 Jur. 401 ; 2 W. E. 374. 


and the liability to repair it is in dispute, Ihuj. 
Y. JIeano/\ 6 Q. B. 745 ; 1 New S(;ss. Oas. 4{)0 ; 
14 L. J., M. C. 38 ; 9 Jur. 105. 

Where Order directing- Indictment Yoid.j — 

An order directing an indictment for non-repair 
of a road under 5 ^ 6 Will. 4, e. 50, ss, 94, 95, 
must shew on the face of it that it was made at 
a special session for the higliways hidd within 
the (livisiou in wliich the road is situate. If it 
does not it is void, and an order for costs made 
under s. 95, by the judge who trjc<l tlic cause, 
will be set aside. Beg, v. Ntelding, 7 Q. B. 89o : 

2 New 8ess. Cas. 117 : 15 L. J., M, <J. 23. S. P., 
Beg, V. J/egfcaharif, 8 E. T. 315. 

Where Indictment not Tried.] — If an imiict- 
ment is preferred, ami the <!ef(aH hints plead 
guilty, the judge will not <Ui'ect the }>rosecntor‘s 
costs to be paid, as the indictment was not tried 
before him. Beg. v. liaceharrh, 2 C5ar. & K. 393. 

Upon an imlictment for non-rei)air of a high- 
way, prcferrctl under 5 k 6 Will. 4, c. 50, s. 95, 
by an order of justices against the inhabitants of 
a parish, a judge of assize has power to make an 
order for the costs of the prosecution, although 
the defendants pleaded guilty, and there is no 
actual trial of the indictment. B,eg. w Ila de- 
mere. 3 B. & B. 313 ; 32 L. J., M. C.'30 ; 9 Jur. 
(N.S.) 573 ; 7 L. T. 382 ; 11 W. K. 115. 

When Jury disagrees.] — An indictment for 
i'ion-re]mir of a highway came on to be tried at 
the assizes, \vhen the jury was discharged with- 
out a Terdict.t hey being unable to agree : — Held, 
that the judge could not direct the costs of sucli 
trial to be paid out of the highway rate. Beg. v. 
lleyfesbury, 8 L. T. 315. 

When Indictment defective.] — An onler was 
made by justices for an indictment to bo pre- 
ferred for tlie non-repair of a highw'ay called 
Quaker Lane. Before the justices, it was sought 
to lix the defendants with liability to repair tiic 
highway as a cart and carriage-way. The indict- 
ment contained counts for a cai’t and carriage- 
way. and also for a pack and p]*ime way. At 
the trial tlie jmy found that it was not "a cart 
and carriage-way, and the defendants admitted 
that it was a pack and prime way, and con- 
tended that it wa^j not otit of repair, and the 
jury found that as a pack ami prime way it was 
not out of repair : — Held, that the prosecutor 
was not entitled to his costs umler 4 & 5 Will. 4, 
c. 5(1, s. 95. Bhj. V. Clechlie.aton, 11 L. T. 305. 

If, upon the. trial of an imlictment for the 
non-repair of a highway ordered by justices, it 
iippears that the road indicted is not the road 
set out in the oi-der of justices, and the prosecu- 
tion fails in conse<iuence, the judge has no juris- 
diction to certify for the costs. Beg. v. Ftfehead, 

3 Cox, 0. C. 59. 

Discretion of Judge.]— A prosecutor obtained 
a summons under 5 & 6 Will 4, c. 50, s, IM, 
calling upon the parish surveyors to shew cause 
why a highway should not be i'epaire<i. The 
surveyors denied the liability of the parish to 
repair, and the magistrates 'ordered an indict- 
ment against the inhabitants of the parisli, 
which was preferred, and w^as tried as a traverse 
on the crown side of the assizes, and the ilefen- 
dants found guilty Held, that the prosecutor 
was entitled to an order to have his costs' paid 
out of the highway rate, and that the statute as 
to this was imperative, and left no discretion 


V. Teial. 

Practice.] — On the trial of an indictment for 
non-repair of a highway, counsel for the defen- 
dants not allowed to sum up. Beg. v. Field, 2 
F. <& F. 498. 

Practice as to pleading by inhabitants of a 
township. Beg. v. Stamhall, 1 F. & F. 363. 

Appearance.] — Where inhabitants of a 

parish are indicted for non-repair of a highway, 
and appear and plead not guilty by two sur- 
veyors, it is not competent to one only to appear 
and retract the plea of not guilty, and plead 
guilty; the other appearing and pleading by a 
clerk of his at torney. Bty. v, Langley, 2 F. & F. 


vi. Costs. 

Jurisdiction to Order and Award.]— Where 
justices have directed an indictment against a 
parish, under 5 k 6 Will 4, c. 50, s. 95, for non- 
repair of a highway, and the judge of assize 
directs payment of the costs out of the parish 
highway rate, he must ascertain the amount of 
costs, and order payment of the sum so ascer- 
tained. Beg. V. Clarli; .5 Q. B. 887 ; D. k IL 
687 ; 1 New Scss. Cas. 143 ; 13 L. J., M. C. 91 : 
S Jur. 489. 

"Where the judge’s order is only to pay the 
costs generally, the court cannot enforce such an 
order by mandamus. Ih. 

An order for the costs can only be made when 
the road is proved affirmatively to be a highway, 
and the court will not go into that question on 
affidavit. Beg. v. Down Holland {Tomnsh}p), 2 
New Sess. Cas. 177 ; 15 L. J., M. C. 25 ; 9 Jur, 
1077. 

Where a parish are acquitted on an indict- 
ment on tlie ground of there being no highway, 
the court is not bound to awaid costs under 5 & (j 
Will 4, c. 50, s. 95. Beg. v. Paul {Inhahltants), 
2M. &Eob. 307. 

Out of what Funds.] — A judge’s order 
for costs of the prosecution of an indictment for 
non-repair of a highway, should state on the 
face of it out of what funds the costs are to be 
paid ; and where it did not do so, the court .set 
the order aside. Beg. v. Watford, 4 D. k L. 593 • 
1 B. C. Kep. 336 11 Jur. 332. 

A judge lias no power to direct the costs of an 
indictment for non-repair of a, road, preferred by 
the direction of justices, to be paid out of the 
highway rate, except where there Is a highway. 
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wliateycr in tlie jmlge. v. Yof^kJiiU, 9 

Justices must liave Kad Jurisdiction,] — To 

enable a judge before %vhom an indictment 
preferred by order of justices under 5 & 6 
Will. 4, c. 50, s, 95, for non -repair of a highway, 
is tried, to make an order for the costs of such 
prosecution” to be paid out of the rate under 
that section, it is necessary that the prosecution 
be one which the justices had juris iiction to 
order, and be the one which they did order, 
Bfff}. y. Lee. 45 L. J., M. C. 54 : 1 Q. B. D. 198 ; 
:U L. T. 445 ; 24 W. K. 550. 

Therefore, where an indictment, charging the 
inhabitants of a township with the nonrepair of 
a general highway, was amended at the trial so 
<as to charge them in respect only of a limited 
highway : — Held, that the judge had no power 
to order the costs to be paid out of the rate leyied 
in the township, the prosecution of the amended 
indictment not bciner “ such prosecution ” within 
s. 95. 11. 

Under Highway Act of 1863 — ^Verdict of Hot 
Guilty.]— -Under 25 26 Viet. c. 61, s, 19, the 
court has no power to direct the costs of an 
indictment for nonrepair of a road, preferred by 
the direction of justices against the inhahitants 
of a parish, to be paid b}" them where the Jury 
has found a verdict of not guilty on tiie ground 
that the road was a private road, and not a high- 
way. Beq. V. BucLhmA.^ 6 B. & S. 397 ; 34 L. J., 
M. C. 178 ; 11 Jur. (K.S.) 821 ; 12 L. T. 380; 13 
W. B. 715: 10 Cox, G. C. 116.. 

When Prosecution Vexatious — Hew Trial,] — 

Where defendants were convicted on an indict- 
ment for nonrepair of a highway, and obtained a 
rale for a new trial upon terms as to the prosecu- 
tor’s costs, and upon the second trial they were 
acquitted ; — Held, that they were not entitled to 
costs, although the judge certified under the 
Highway Act, 13 Geo. 3, c. 78, s. 61, that the 
prosecution was vexatious. Bex v. Salwlelc 
(JCfihnhitmiU^. 2 B.& Ad. 136 ; 1 L, J., M. C. 14. 

By the General Highway Act, 13 Geo. 3, c. 78, 
s. 64, the court before which any indie tin ent for 
nonrepair of a road is tried, may award costs to 
the prosecutor if the defence appears to have 
been frivolous, or to the defendant if it appears 
that the prosecution was vexatious. This section 
applies only to cases tried in the ordinary course ; 
and wdiere on an indictment removed by the 
defendant by certiorari, the court above had 
ordered a now trial, and the prosecutor’s costs of 
both trials to abide the event, it was lield, that 
this special rule took away the authority of the 
judge to certify in favour of the defendant, ' 
Bex V. Salwkh {Lihalntants)^ 2 B. A" Ad. 136. 

When Defence Frivolous.] — Upon an indict- 
ment for not repairing a highway, removed by 
the prosecutor, if the judge at nisi prius certihes 
that the defence was frivolous, the prosecutor 
will have his costs notwithstanding the defen- 
dants have obtained a rule nisi to arrest the 
judgment. Bex v. St. Margate, 6 M. A S. 
130. 

By 5 A 6 Will. 4, c. .50, s. 98, it shall be lawful 
for the court before, whom any indictment shall 
be preferred for not repairing highways, toaw^ard 
costs to the prosecutor, to be paid by the person 
so indicted, if it shall appear to the court that 
the defence made to such indictment was frivolous 
or vexatious : — Held, that a plea of not guilty to 


an indictment for nonrepair of a highway, is 
not a defence within the meaning of the section, 
and that no order for costs can be thereupon 
made. Beg. v. Benton, 5 B. A S. 821 ; 34 L. J., 
M, G. 13 ; 11 Jur. (K.S.) 172 ; 11 L. T. 371 ; 13 
W. 11. 143. 

Where an indictment for not repairing a turn- 
pike road has been preferred at the quarter 
sessions, and removed by certiorari into the 
queen’s bench, that court has power, under 5 A 6 
Will. 4, c. 50, s. 98, to award to the pi'osecutor 
costs incurred previously to the removal of the 
indictment, if the defence has been frivolous or 
vexatious in the opinion of the judge trying the 
cause. Beg. v. Preston, 7 I). P. C. 593. Over- 
ruling 2 M. A Bob. 137. 

Enforced by Attachment.] — Where a 

certiticate has been granted under 5 A 6 Will. 4, 
c. 50, s. 98, that the defence to a road indict- 
ment, removed by certiorari into the queen’s 
bench, is frivolous, and costs have been awarded 
against the defendants, the payment of such 
costs may be enforced bv attachment, lleq. v. 
Pemlmdqe, 3 G. A D. 603 ; 3 Q. B. 901 ; 12 L, J., 
Q. B. 47'; 6 Jur. 1037. 

In such case the judge may certify for the 
costs of a special jury. ZA " 

On Eemoval by Certiorari,] — Where an indict- 
ment ordered by justices to be preferred at the 
next assize.s against the inhabitant.s of a town- 
ship, is removed by them by certiorari ijito the 
queen’s bench, and is tried at 'nLsi prius, and a 
verdict is found for the defendants, the judge has 
110 power, under 5 A 6 Will. 4, c. 50, s. 95, to 
order the payment of thcco.sts of the prosecution 
out of the highway rate ; the section giving the 
power onljv to the ju^lge of assize, that is, the 
judge sitting under the commission of oyer and 
terminer. B>e(}. Y. Ipstimes, 9 B. A 18. i06 ; 37 
L. J., M. C. 37 V L. B. 3 Q. B. 216 ; 17 L. T. 497 ; 
16 W. B. 538. 

5 A 6 Will. 4, c. 50, s. 95, points out three 
tribunals for the trial of indictments for non- 
repair of a highway— the quarter sessions, the 
judge of assize sitting under a commission of 
oyer and terminer, and the judge sitting at nisi 
prius, when the indictment is removed into this 
court by certiorari ; and the judge trying an 
indictment so removed has power to make an 
order for the costs of the prosecution, to be taxed 
by the ofheer of this court, without specifying 
the amount. Beg. v. Brdlsland, 2 W. B. 553. 

A judge who tries at nisi prius an indictment 
for non-repair removed by certio:*ari, has no 
power under the above section to award costs. 
Beg. V Paul (^Inhahltantd), 2 M. A Bob. 307. 

A complaint was made to magistrates under 
5 A 6 Will. 4, c. 50, s. 94, that a way allegetl to 
bo a highway was out of repair ; and the magis- 
trates ordered an indictment against the inhabi- 
tants of the parish, which was found and removed 
by certiorari, and, on the trial, defendants were 
acrpiitted on the ground that it was not a high- 
way. The prosecutor applieti for costs to be 
paid out of the highway rate under s, 95. It 
was objected that provision as to costs only 
applie<l where the existence of a highway was 
not disputed, and also that it did not apply when 
the indictment was removed by certiorari. The 
judge refused the. order; 1%, v. Ckedmorth 
(^Inliahltmts), 9 Car. A F. 285. ’ 

' Bemble, th,at ss. 95 and 98 of the act are distinct 
in their operation and not to be connected. Ib^ 
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affidavit that the road is actually repairal siiice 
the conviction, and is likely to continue so. 

V. Lowjhfon, Smith, r>7o. 

The* inhabitants of a ])arish cannot be dis- 
charii'ed from an indictment for the noTi-iC])aii 
of a highway, until it is ascertained whethei- the 
revrairs clfected will stand during the winter. 
7?,L V. WUnvih 5 I>. Ih C. 728 ; 1 W. AV. .k D. 


Scinble, that the magistrates are not bound to 
make their order in terms exactly following 
those of the information. Reg. v- Cliedworth 
{mahltanU), 9 Car. & P. 285. 

Effect of Becognizance.] — A prosecutor 

rcinoviiig an indictment for nonrepair of a high- 
waxy by certiorari is only liable fox* costs by "vii tue ^ 
of the recognizance required by 16 k 17 AHct. : syi, 
c. 30, s. 5, and if he has not entered into such ! 
a recognizance, costs cannot be recovered against I Q 
him. it/Y/. V. ICa st Stolie^ 6 B. k S. i>36 : 34 L. J., ' aga 
M, C. 19(1 ; 11 3ur. (N.S.) 809 ; 13 AV. R. 737. i not 

The propel* remedy for such a default is that tli® 
given by s. 7, wdxicb provides that in that case j gut 
die certiorari may be disregarded. Ih. j 2 0 

Who Entitled.]— Several persons were j S 

held entitled to costs under 5 AVill cS: M. c. 11, | exit 
ns prosecutors of an indictment, removed by | awa 
certiorari, for not repairing a highway, oiie as ' for 
constable of the manor within wdixclx the highway I dis] 
lav, the others as parties grieved, they havxng i 2 1 
used the way for many years in passing axid 
repassing from their homes to the next market 
town, and being obliged, by reason of the want 
•of repair, to take a more circuitous route. Bex | xoi 
v. Tunfitoji, St. Marg, 3 M. & 8. 465. And see ; ^ 

Re.r V. Rmh 2 B. & Aid. 522. | 

I as , 

By one Inhabitant— Effect of.]— AA^here j rec 

.one inhabitant of a parish has removed an | tin 
indictment against it for the nonrepair of a i BA 
road, and has entered into the usual recognizance 1 j 
for costs, in case a verdict of guilty should pass, ; nic 
the other inhabitants of the parish will not be i rei 
permitted to plead guilty to the indictment, i gn 
Re,e V. Luxlovougli^ 1 X). P. C. 527. ^ sus 

. iiK 

Taxation.]— An order of sessions for payment 2 ] 
•of costs of a prosecution for iion-repair of a 
highway is bad, unless the amount of costs 


Jolitmni, 2 El. k EL 613 ; 29 L. J,, M. C. 133 ; 6 
Jur. (n.S.) 553 ; 8 AV. R. 236. 

Or 0 x 1 the ground of the misdirection of the 
iudge. Reg. v. Rusaell^ 3 EL &; BL 942 *, 23 
L. j., AI. C.’lTS ; 18 Jur. 1822 ; 2 'SR. R. 555. 

AVhere a verdict of not guilty has been i*e- 
turned ujion an indictment for ixon-rcpair, a 
new trial will not be granted ; but under very 
special circumstances the court may order all 
proceedings upon the judgment to bo suspendc<l, 
so as to give an opportunity for the (luestion to 
be again raisetl upon a fresh indictment. Rex v. 
mnideworth (1 B. k Aid. 63) approved. Reg. 
V. Southampton County, 56 L. J., M. C. 112 ; 19 
Q. B. D. 590 ; 57 L. T. 261 ; 16 Cox, 0. 0. 271 ; 
52 J. P. 52. 

SeefuHher, Obiminal I.aw (New Teial). 

Removal by Rule Nisi.]— The rule for remov- 
ing an indictment for non-repair of a road, 
from an inferior jurisdiction, is nisi iri^ the iirst 
instance. Rex v. Leedn (IriliahitantC), 5 D. P. C, 
1,23. 

Agreement by Parishioner to stay Proceed- 
ings on Presentment— Action for Breach.] — 

, A part of the inhabitants of a parish entered 
j into an agreement with a parishioner who had 
presented a road in it for want of repair, that 
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allow iiim a sum of , cluircK of K. that tll^;^was a 

.3 of repairing- the cation, v. 

iuty of himself . and , [1893] 2 Q. B, 451 ; 5 R. o61 ; h J L, P-1 * j 

, he done therein : — ' W. R. 176 ; 58 J. P. 133. 

licclaration in which it was averred j 

had performed ; Proof of.] — The production of the rate 

, ' ’ ’ " i book is not sufficient evidence of the due publi- 

l-ed the road or withdrawn the presentment, I a highway rate, although it is prima 

bad. Jelferics v. GrceMiHii, 4 L. J. (o.S.) i evidence in the case of a poor rate. J3i}‘d 

' V. Adcoalt, 47 L. J., M. C. 123 ; 26 W. R. 634. 


that the inhabitants should alio 
money towards the expenses c 
road f and that the statute 
certain inhabitants should be 

Eeld, that a d^.wx — - 

that part of the inhabitants 
the agreement, but that the i>arisMoner had not 

vepai ’ ' ’ ’ ’ * " 

was 

K. B. 13. 


<1. Rates. i 0en 

a. Validity of. ,“41; 

Concurrent Rates,] — Concurrent rates for vc- 1 parish 
pairs of highways are invalid if made for the the w 

same period of time; but ty second rate may be 

made where a former rate for the same purpose 
has not been wholly collected. Reg. v. Best, Ol- 
iver/. V. Siierey JJ.. 2 Xew Sess. Cas. (iiir) ; 5 i 
B.'k L. 40 ; 16 L. M. C. 102 ; 11 Jur. 489. ! 

Under General and local Acts— Right to ' 

alter Ambit of Township.]— Commissioners under ; 
a local act had power from time to time to ascertain | 
and fix the limits of a townsl \ 
of the act, and were authorised to levy rates not ' 
exceeding a certain amount for, among other 
objects, paving and repairing the roads and 
streets within such limits : — Held, that the com- 
missioners could from time to time dimmish as 
well as enlarge the ambit of the township for the 
purposes of the act ; and that their powers of 
rating within the ambit so fixed were not exclu- 
sive of those of the highway surveyors under 
5 k 6 Will. 4, c. 50. Vnie?‘S v. Ilarg reaves, 5 
W. R. 595. 

Additional Rate — Title of.]— A single rate j 
exceeding lO^Z. in the pound, made under s. Ill | 
of 5 & 6 Will. 4, c. 50, as an additional rate to 
defray the expenses of defending an indictment, 
need not shew by its title that it is such additional 
rate, Reg. v. Vttermere, 4 W. R. 205, 

Signature of Surveyor and Allowance.] 

signature of the surveyor, an.y rdlewu:: 
justices, were 1 „ ' ' 

middle of a highway rate, 

— Held, that this was no allowance of the rate in , 
respect of matters which followed such signature j Amount.]— By 
and allowance, and therefore that the justices j 
had no jurisdictioii to enforce the rate by issuing j 
a distress warrant for the amount of an assess- j pound, or 
merit which appeared in a part of the rate sub- ! any one ycar 
seiHient to the signature and allowance. 

r*. *■ ..* 7 7- -r 7 IT . fYT. 7 j: . . /• Cf 

Sfalfordskire * 
parte, 1 B. 0. 0. 211 , 

M. C. 17 ; 17 Jur. 1165 ; 2 W. R. 80, 

Where a highway rate, made by 


Public Works of Paving. ]---By s. 216, 

sub-s. 3, of the Public Health Act, 1875, it is prp- 
, . , . 1 vided that “where no,, public works of paving, 

diip tor the purposes supidy and sewerage arc established in 

fn Taw vfl.tps rmt j ^jigtrict, the cost of repair of highways in the 
1 district shall be defrayed out of a highway rate 
1 to be levied throughout the whole distj-ict by the 
urban authority as surveyor of highways.” The 
I appellants, a local district board, made a general 
I district rate, and a highw*ay rate, and demanded 
! the same from the respondents, wdio had con- 
i structed two compensation reservoirs in coimec- 
tion with the supply of water for the town of B. 
t The respondents contended that the local board 
I had xio power to levy a highway rate because in 
I 1880 they laid down in their district a curbstone 
I (about 300 yards long) as a coping to a cinder 
pathway of a carriage road Held, that putting 
down the curbstone did not constitute the estab- 
lishment of public works of paving within the 
i meaning of s. 216, sub-s. 3, of the Public tlealtli 


]_The 
r, and allowance by 
by inadvertence inserted in tlic 
' instead of at the end : 


Urban District— Part of Parish excluded— 

* Py s. 29 of the Highway Act, 1835, 

no highway rate to be levied or aasessed: shall 
exceed at any one time the sum of lOf^. in the 
2 .^. 6fA in the pound in the yRole in 
j-'r, without the consent, of four-fifths 
J. Mrth i of the inhabitants assembled at a specially called 
RRZii re, SMtoa CSarwyor'), Bx | meeting. By s. 216 of the Public Health Act, 

2 C L. R. 130 ; 23 L. J,, ! 1875, -where parts ot a district are not rated for 

j works of paving, water supply and sewerage, or 

y a waywarden I for some of them, the cost of repair of higdiways 

ot a highway*^ ilistrict under 27 & 28 Viet. c. 101, in those parts shall be defrayed out of a highway 
S. 33. has been published like a poor rate, it is not rate to be separately assessed and levied in those 
necessary that it should also have been signed partsbythe urbanauthorityassurveyorot high-- 
and allowed by justices like a poor rate. Worth- ways; provided that where, part of a parish is 
hiatoa V GlUiti J. P, 629. included within an urban district, and the cx- 

Publication— Ro Church in Highway Parish.] district, liable to contribute to the highway 3.*ates 

the hamlet of H, ’ was a highway parish for such parish, such excluded part shall, tor all 

within the meaning of the Highway Act, 1835, highway prposes, be treated as forming imii of 

but for ecclesiastical and poor law purposes it such district. The hamlet of (x,. was foimeily a 
formed part of the parish of K. Notices of a “parish’^ maintaining its own highways. ^Inor 
highway rate for H. were published by posting I to 1875 part ot the hamlet was formed into a 
them in public and conspicuous places in H.j local government 'district, called the inner dis- 
JJotice was not posted on the door of the parish 1 tiiot, with a local hoax'd,- and became an urban 


128 



'Si^kY—Highicays 

j Public Health Act, l^o- Taj-t ! 

called the outer aistrict, was 

t The local hoard of the: inner 

• ' - ni the outer dis- 

^sessed a rate of ^ 

’ *■ > of the outer dis- 

Uuiug the Gonsent of four- 

tpnellants objected to the 

-Held, that the consent oi 

of the outer district 
i. 216 of the Public 
andthat the rate was TOlid. 

Loea.1 Board, 

is Q. B. I). 946 ; 48 J. B- »96— C. A. 

Townflmproyement Clausens Act 

" ' the borough of A. 

id country district, each 
dghways. That act was ] 

„.a...an alocal act for the inHno~t. 

hpowerSl"usf t^ 

i^wwered and paved at the expense of the 


xtJ— In a cognwance f<n’ 
or the purposes mentioned 
BO and 15, such rate must 
Oy’ aliege<l to be an equal 
pound on the yearly 
The statement of its 
■■ :j the pound 
of lands within the jiarish 
Monell V. B. rrte.\\, 6 K. <Sc jM. 

72B,; J.r 


According to Aniou 

a highway rate, made I 
in. 13 Geo. H, c. <8, ss. 
have been express],, 

.assessment of 'dd. in the p( 
value of the lands, 6;e. 1 

being an equal assessment n 

, upon all occupiers 

was not snfiicicnt. 

H5 ; 4 A. k E. 68-1 ; 1 H. .V: \\ 
M.’C. (h). 


— ” the highways in 
tdet,' and" separately assessed c 
the pound on the inhabitants 
trict, without hret obtaining 
lifths of them. The a] 
validity of the •T’:"’' ; 
four-fifths of the mhabitanth 
was rendered nnnecessary hy 
Health Act, 1875, i. 

Biiaoii V. Oreetland 
106; 

Atifirmiiig 
Before the - 
10 & 11 c. 34, 

divided into a town a 
maintaining 
incorporated 

of the 


To. TAahility to. 

Property or Premises . 

The words “ iwiiiiUy rated, ’ tut'to ratin''' 

» 27 refer not to le^al ratability, but to laun,. 
in point of fact, and to the practice ot ^ 

thi particular mrislr, not in he ^ouut^ ^e e- 
rally. Iio<h v- 6 Q- ^ 

rt i, .1 M 0. 155 ; 8 Jur. 7/7, 

Oii appeal against a surveyor’s rate ou tuubei 
i wocids the sessions found for the appellant, sub- 
TeS to a case, which stated that the woo'ls were 
not liable to poor rate, that from IbO.t to 

the nassiiig of the 5 6 4, c. oO, Uu.> m . 

hot been rated to the highways ; ami that iinibei 
woods of alihe description 
to the hi'diways in the ma 3 ority of pauhUt» in. 
the country and i^eighbourhood, but ui 
ihad not been so rateil -since 1801) , y, f 

1 +hP woods were not shewn to be chargeable uudti 
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lands in M. had ahvays been assessed, and had ; 
contributed to the highway rates of B., and the I 
highways in M. had alwayhbeen repaired by B. 
until 1841, when, by private arrangement with 
the surveyors of the highways of B., the lands in 
M. ceased to be assessed in that parish ; and the 
highways in M. had still been repaired by the 
occupiers of lands in M. without any rate, the 
surveyors of the highways of B. expressly reserv- 
ing to themselves the right of assessing the 
lands in M. to the highway rates at any future 
time : — Held, that M. was assessable to the high- 
way rates for.. A., there not being sufficient 
evidence to warrant the conclusion, that M. was 
a hamlet repairing its highways separately. 
DaimoH V. Willoughhf Iliglmays (^Sunmjor')^ 5 
B. & S. 920 ; 34 L. J., M. C. 37; 11 Jur. (n.S.) 
240 ; 11 L. T. 597 ,* 13 W. R. 287. 

H. and others, the owners and occupiers of 
lands in the hamlet of G., in the township of W., 
had been immemorially exempt from the repair 
of the bighw^ays, by reason of their repairing a 
particular road in the hamlet, but had always 
been rated to the relief of the poor. W. was 
included in a highway district under 25 & 26 
Viet. c. 61, and a precept to the overseers of W. 
was duly made, and they made a uniform rate 
of b?. on all the lands in W., being Sd. for poor 
rate and 4d. for highway rate, and H. was rated 
like others ; — Held, that H., by reason of his 
former exemption, continued exempt from the 
highway rate, and that he ought to have been 
rated at Sd. only in the pound. Heath., In re, 
35 L. J., M. C. 113 ; L. E. 1 Q. B. 218 ; 12 Jur. 
(N.S.) 355 ; 13 L. T. 669 ; 14 "W. E. 388. 

Of a Tithing.] — A tithing, consisting of 

two farms, had from time immemorial repaired 
its own highw’ays, and had never contributed to 
the repairs of highways in other parts of the 
parish in which it was situate, although rated to 
the poor rate : — Held, that these facts afforded j 
sufficient evidence of exemption from the prima ' 
facie liability to the repairs of the highways in 
the parish at large. Freeman v. Bead, 4 B. &; 8. 
174 : 32 L. J., M. C. 226 ; 10 Jur. (N.S.) 149. 
8. Cl, previous judgment of court on case stated, 
7W. E. 556. 

Trial of Validity.] — A rule under 11 &; 12 

Viet. c. 44, s. 5, is not the proper remedy to try 
the validity of an exemption from a highway 
rate. Beg. v. Sliro])shb'e JJ,, 3 New Sess, Cas. 
641. 

Under Particular Statutes.] — By a 

paving act, commissioners were authorised to 
impose a paving rate for paving and repairing 
the streets, squares, &c., within a city, and 
certain suburban parishes, upon the occupiers 
of houses, buildings, lands, &c., “ except all 
arable, meadow, and pasture land without the 
walls of the city, and also except all that 
messuage, &c., together with the barns, stables, 
Ac., and grounds thereunto belonging, situate, 
Ac,, and now in the tenure of possession of S. T., 
called or known by the name of B. farm.” A 
part of the grounds so exempted was afterwards 
occupied by a company for the purposes of their 
railway : — Held, that such part was still exempt 
from the rate. Todd v. L. 8. TV. By., 7 
Man. A G. 336 ; 8 Scott (n.e.) 56. 

By an act for improving a particular portion 
of a parish, it was provided that every inhabitant 
or owner who should be assessed to the rates 

VOL. XV. 


made under that act, for any lands or tenements 
within the limits of the act, should be released 
and free from all rates and assessments towards 
the paving and lighting any other street, road or 
place within the parish in respect of such lands 
or tenements :^ — Held, that this did not exempt 
an occupier of premises assessed within the local 
district from being assessed in a general highway 
rate imposed upon the whole parish, although a 
portion of such rate might be expended in paving 
parts of the parish out of the district. Mioliard- 
son v. Tuhhs, 4 C. B. 304 ; 16 J., 0. P. 171. 

Exemption by reason of Liability to Bepair 
ratione tennrae — Extinction of Liability and 
Exemption.] — An exemption from time imme- 
morial of the owner or occupier of property 
from the payment of general highway rates by 
reason of his liability, ratione teiiurse, to repair 
a particular road, ceases with his liability to 
repair that road. Heath v. Weaverliani Over- 
seers, 63 h. J., M. G. 187 ; [1894] 2 Q. B. 108 ; 
10 E. 274 ; 70 L. T. 729 ; 42 W. E. 478 ; 58 J. P. 
557. 

County Bate — Borough Extended.] — By a 
local act passed in 1874, the limits of the 
borough of Middlesborougb were extended. By 
s. 20 of that act it was enacted that the extended 
area “ shall be exempt from all county rates save 
only in respect of the purposes for which any 
county rates are now leviable within the existing 
borough.” At the time of the passing of that 
act general county rates were leviable within 
the existing borough for all purposes for which 
general county rates could be levied in any part 
of the riding. By s. 13 of the Highways and 
Locomotives (Amendment) Act, 1878, any road 
which has ceased to be a turnpike road in 
manner described by the act shall be deemed 
to be a main road, and one-baif of the expense 
incurred by the highway authority in the main- 
tenance of such road shall be contributed out of 
the county rate i— Held, that as within the 
borough existing at the time of the passing of 
the local act general county rates were leviable 
for all purposes, the saving of such liability 
rendered the exemption in s. 20 inoperative; 
and therefore the inhabitants of the extended 
area of the borough Avere not exempt from 
liability to pay county rates for the maintenance 
of a road under s. 13 of the Highways and 
Locomotives (Amendment) Act, 187A Middle.^- 
borough Overseers v. Yorkshire, (iT. i2.) JJ., 12 
Q. B.'D. 239 ; 32 \V. E. 671—0. A. 

Apportionment between Adjoining Parishes— 
Jurisdiction of Justices.] — The 5 A 6 Will. 4, 
c. 50, s. 58, enacts that where the boundaries of 
parishes pass across or through the middle of a 
highway, justices in special sessions may, on 
complaint, summons and hearing, apportion the 
future liability to repair between the parishes ; 
proviso, that in the case of such highway the 
repairs of any part of which belong to any body 
politic or corporate, or to any person by the 
reason of tenure of any lands, or otherwise how- 
soever, the same proceedings may be adopted. 
Two justices made an order of apportionment in 
the form given in the schedule, which form does 
not contain any express finding as to boundary. 
On appeal against this order, evidence was heard 
on the question whether or not the highway 
was upon a parochial boundary ; the appellants 
denied the jurisdiction of the justices, because^ 
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art tliey contended, the highway did not appear 
to be on such boundary ; the respondents argued 
that, even if it were not so, the justices had 
■jurisdiction under the proviso. Ihe sessions 
conftrined the order, but stated a case setting 
forth the facts on the question of boundary, and 
the objection taken to the jurisdiction, ^ and 
adding,' that if the court should be of opinion 
that under the circumstances stated^ the road 
could not be divided by order of justices 
the statute, the order of sessions was to be 
confirmed ; if not, both orders to be 
Held, that the court, though the order of Ji^stices 
was made in the statutory form, and confirmed at 
sessions, might go into the whole question laised 
by the case ; namely,whether there was evidence 
of a boundary intersecting the highway, or it 
not, whether upon the cvitlence the two justices 
appeared to have had F’^isdiction under the 
proviso. v. Perhim, Q. B, 229 ; 1.) L. J., 

A£ 0 105 

" Held, also, that the case did not come within 
s, 58, as the evidence did not show a boundary 
intersecting the highway, and that the pro\iso 
<lidnot apply. 

c. Becovery. 

By one of two Surveyors.]— By 5 & 6 Will. 1, 
c. 50, s. U, for levying and recovering highway 
rates, the surveyor shall have the same powers, 
remedies, and privileges, as the overseeis of tie 
poor in the parish have by law for the recovery 
of any rate made for the relief of the poor ; and 
s. 6 empowers parishes to appoint “ one or more 
persons to serve the office of surveyor. Two 
persons were appointed under the act . rieici, 
that a demand of a rate and application tor a 
warrant of distress were sufficient, though macte 
bv only one of the persons so appointed, in his 
own name. v. 8 bcott, 6b<S ; 6 

Bing. (N.C.) 878 ; 1 Jur. 891. 

See also bUiiVEYOES, ante, cols. 72 et seq. 

Warrant of Commitment — Validity.] — The 
8 Geo 4, c. 28, s, 2, enacts, that after examina- 
tion and adjudication of a complaint by any 
two justices all subsequent proceedings to 
enforce obedience thereto may he enforced by 
either of the justices, or any other justice for the 
same county, in like manner as if done by the 
«ame two justices who had heard and adjudged 
the complaint Held, that a warrant of com- 
mitment, which recited that a party had been 
summoned before two justices to show cause 
why he should not pay rates (not stating that 
they were the same justices who granted the 
warrant), was bad for not showing that the 
same justices who issued the summons also 
adjudicated upon the case. RctW'Sden^ In ve^ 2 
New Sess. Cas. 427 ; 1 B. C. Bep. 188 ; 15 L. J., 
n. C. 118 ; 10 Jur. 879. 

Mandamus to Issue Distress Warrant— When 
Liability Doubtful.]— On an application to jus- 
tices for a distress warrant to levy a highway 
rate upon A. as occupier of premises, he claimed 
reason of having never con- 
tributed to the repair of the highways or been 
rated, but having always repaired so much of a 
highway as was within his premises, and half 
bridge at the extremity of the highway. He 
showed no origin for the exemption, but insisted 
that he was protected by o 6 Will, 4, c. 50, s. 38. 
The justices refused a' warrant. On an applica- 
tion to: the court for an Order on the justices to 


issue the warrant, held, too doTibtful a question 
to justify the court in acting under 11 A 1-. Vict. 
c. 44 s. b, and left the applicants to move for a 
manckmus, or to try the question by having 
another rate made, ami against which A. might 
appeal (the objection, that he ought to l^ve 
appealed having been waived by consent). Iwf/. 
y. Bromne, 13 Q. B. 654. . . . r 

The court would not compel a magistrate by 
mandamus to issue a warrant for a parish Ingh- 
way rate, under 18 Geo. 8, c. 78, ss. 45. 67 mmie 
uiion the occupier of lands within liis^ distnci, 
if it appeared that, in the magistrate s beliid, 
and in fact, there was a legal iloubb as to the 
occupier being liable to contribute to the icpaiis 
of the parish highways, v, Greame, b 

A. & E, 615. 

The court refused to award a mandamus com- 
manding justices to enforce, by issuing a waiTa.nt 
of distress, a highway rate assessed upim laml 
which had never been ratcH before, ami the 
liability of which to be rated was <lenied. 

Y. Somenetsh'ire /*/., 4 N. A M. 894 ; 2 A. A E. 68w. 


Neglect to Appeal.]— After a highway 

rate has been regularly made and assessed, ami 
an occupier of premises included in such rate 
has neglected to appeal within the time allowed 
by 5 A 6 Will. 4, c. 50, for that purpose, he 
cannot af terwanls successfully set up a claim to 
exemption from that particular rate ; and the 
court will grant a rule to compel the issuing ot 
a distress warrant for the amount where tlie 
justices applied to for that purpose retused to 
issue their warrant, after hearing the grounds ot 
such exemption, even though the claim of exem| i- 
tion appears to be a substantial one. iic//. 
OxfoMire J,/:, 6 D. A L. 288 b 8 New bess, 
Cas. 640 ; 18 L. J., M. C. 222 ; 14 Jur. o/o. 

Of a Paving Kate— County Court Proceedings.] 

—A paving rate, imposed under authority of an 
act of parliament, is not an incorporejxl iieiedita- 
ment, and may, therefore, be sued for in a county 
court, Baddcley, In. re, Baddeletj v. Benton, 4 
Ex. 504 ; 19 J., Ex. 44. 

- EeimburBement of Expenses -Previous 
Notice.]— An act for paving and iraprovinj^ a 
town appointed commissionerB, and authorised 
them to pave new streets, and provided tliat the 
expenses of such new pavements should be pai<l 
and reimbursed to the commissioners by the 
owners or occujuers of tlie land adjoining the 
streets, and empowered the commissioners to 
recover such expenses by action, A subsequent 
section commencing, “ Ih’ovided always, and be 
it enacted,” directed that, before the commis- 
sioners should cause the streets to be paved, tlmy 
should in the first place give notice to the owner 
or occupier of every house, land, Ac., adjoining 
the street, requiring him to pave the same us the 
commissioners should direct ; and if he should 
for six months neglect to pave pursuant to the 
notice, then it should be lawful for the com- 
missioners, and they were required, to cause the 
same to be < lone, and to recover the expenses 
from such owner or occupier Held, that the 
giving of this notice was a condition precedent 
to the commissioners executing the paving them- 
selves and charging the expenses on the owner 
or occupier, and that it must be averred in the 
declaration in an action brought for the recovery 
of such expenses. Salford OorjforationY^Achcr^, 
16 M. A W. 85 ; 16 L. J., Ex. 6. 
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Eefusal to pay — Oifence tinder 7 Will. 4 

& 1 Viet. c. 78.] — Commissioners under an act 
for lighting and paving the parish of Bathwick 
were empowered to levy rates, and power was 
given to justices for the county of Somerset to 
enforce payment of them by disti'css. A charter 
of incorporation was granted by Queen Elizabeth 
to the city and borough of Bath. Before 5 & 6 
Will. 4, c. 76, pa,ssed, the parish of Bath wick was 
situate partly in Somerset and partly in the city 
of Bath ; but, by s. 7, the whole parish w'as 
included within the city of Bath. An inhabitant 
of the parish of Bathwdek was duly assessed 
under the local act, and the amount not being 
paid, a magistrate for the city and borough of 
Bath refused to grant a warrant of distress : — 
Held, that the refusal to pay these rates was an 
oifence against the provisions of the local act 
within the meaning of the 7 Will. 4 & 1 Viet, 
c. 78, s 31, and that the justices for the city and 
borough of Bath had jurisdiction to enforce the 
payment of them. iteq. v. SufcUfe, BatJmlch^ 
In re, 8 New Sess. Cas. 634 ; 18 L. J., Q. B. 301 ; 
13Jur.B40. 

liability of Collector for Balance in Hand — 
Sufficiency of Demand.] — A collector of highway 
rates had in his hands a balance arising from the 
sale of goods of A., distrained for non-payment 
of rates, after satisfying the rates and the costs 
of distress and sale. A person came and 
demanded the balance, and on being asked if he 
had authority from A. to demand it, said he had 
a written authority in his pocket, but refused to 
produce it, saying there was no need for him to 
show it .* — Held, that this was not a sufficient 
demand within 27 Geo. 2, c. 20, s. 2, to entitle 
A. to sue the collector for such balance. Char- 
rm/tmi v. Johimn, 13 M. & W. 8.56 ; 14 L. J., Ex. 
209. 

See also Local Government and Metro- 
polis. 

d. Appeal ag-amst Distress. 

Notice of.] — The notice of appeal required by 
13 Geo. 3, c. 78, s. 80, against a distress for non- 
payment of a highway rate, might be within six 
days after the levy, and need not be within six 
days' after the grantingthe warrant of distress. 
Eeie V. I)eA:on JJ., 1 M. & S. 411. 

The notice of apv)eal need not disclose the 
.grounds upon which the appellant objects to the 
regularity of the distress. I h. 

B. TUENPIKE EOADS. 

1. Generally. 

Meaning of.] — The legal meaning of the words 

turnpike road ” is a road on which parties have 
by law a right to erect gates and bars for the 
pui*pose of taking toll, and of refusing the per- 
mission to pass to all persons who refuse to pay. 
yortliam Bridge and Roads Co. v. London arid 
Southampton itip, 6 M. & W. 428 ; 1 Eailw. Cas. 
•665 ; 9 L. J., Ex. 165 : 4 Jur. 892. 

The words “turnpike road” in the Eailways 
Clauses Act (8 & 9 Viet. c. 20), s. 50, mean a road 
which is repaired by tolls payable by passengers 
for the use of the road. Reg. v. Bast mid West 
India Jhelis arid Birmingham Junction Ry.. 
1 C. L. E. 496 ; 2 EL & Bl.'466 ; 22 L. J., Q. B. 
380 ; 17 JTur. 1181 ; 1 W. E. 409. 

Within 4 & 5 Viet, c, 59.] — A turnpike road is 
within 4 & 5. Viet, c, 59 although made and 


maintained under a local act comprising the 
making and maintaining sea-defeiices and other 
objects. Rey. y. WorthiTig and Lanoiny Turn- 
p\U Roadsi^Iriistees), 3 El. & Bl 989 ; 2 C. L. R. 
1678 ; 23 L, J., M, 0. 187 ; 18 Jur. 907 ; 2 W. E. 
478. 

Completion of— Certificate of Justice.] — The 
4 Geo. 4, c. 95, s. 87, gives an appeal to any per- 
son wdio shall think himself aggrieved by any- 
, thing done by any twm justices in pursuance of 
that act or any local turnpike act ; and declares 
that the determination of the sessions shall i^e 
final and conclusive, and that no proceeding to 
he had in pursuance of that act shall be removed 
by certiorari. The sessions, on appeal against a 
certificate of two justices, that a turnpike road 
made under a local act had been completed, and 
was fit to be travelled upon, having decided that 
the certificate "was void in point of law, and 
having refused to go into the merits of the 
appeal in point of fact, the court refused to 
grant a mandamus to them to hear the ground 
that their decision was contrary to the local act. 
Rex Yorhskire, (TF. R.') JJ., 5 B. & Ad. 1003, 

Extent of 26 Greo. 2, c. 64.] — Where a turnpike 
act described “ the roads from A. to the town of 
B., and from thence to 0.” : — Held, that the road 
through B. was excluded. Hammond v. Brewer, 
2 Ken. 33 ; 1 Burr. 376. 

Conversion into Main Eoads. ] — See infra, 8, 
col. 175. 


2. Trustees and Commissioners. 
a. Greneral Powers and Duties. 

Statute.] — 56 &: 57 Viet. c. 73, s. 25, confers 
on rural district councils the power of highway 
authorities, &:c. 

Transfer of Powers to District Councils — 
District Commissioners incorporated under Local 
Acts.] — By certain local acts district commis- 
sioners were, before 1875, incorporated for the 
enclosure, drainage, and making and repaii- of 
certain roads extending into several rural parishes 
and one urban parish, and by, these acts the 
highway expenses were to be defrayed by an 
acre-rate. Upon a case stated : — Held, that the 
powers, &,c., of the district commissioners a,s the 
highway authority within their district had 
been transferred, as regards the rural parishes, 
to the rural district council of the district in- 
cluding such parishes, and that the highway 
expenses of that council as to such parishes 
ought to be defrayed as general expenses and 
not by acre-rate ; and that the urban district 
council for the district comprising the urban, 
parish within the district of the commissioners 
were entitled, exclusively of the commissioners, 
to exercise within such parish the powers, &:c,, 
of surveyors of highways. Marshland, Sniecih, 
and Fen District Comm'miomrs and Marsh- 
land Rural District Council, 73 L. T. 563 ; 59 
J. P. 824. 

Highway Commissioners for Isle of 

Wight.] — By virtue of s, 25 of the Local Govern- 
ment Act, 1894, the Isle of Wight highway 
commissioners have ceased to exist, and their 
powers, duties, and liabilities are now vested in 
the district council of the rural districts of the 
island. Although the district council has become 



the actual highway authority, the expenses still 
have to be defrayed by the county councu. Isle 
of Wight Highway amimmiotiers^Inre, 7'Zh.l. 
569 ; 59 J. P. 4:88 ' 

ISTecessary Oath.] — If a person is named in a 
turnpike act as one of the trustees of a turnpike 
roadf and has acted as such, and been recognised ' 
as a trustee by the piaintiff in an action for the 
balance of his salary against one of the trustees, 
the judge will take him to be a good trustee, 
and will not allow evidence to be given on the 
part of the plaintiff to show that such pei;son 
has not taken the oath prescribed to be taken 
by trustees of roads before they act as such. 


land. Bex v. Bm/xk-aiv, 1 Term Kep. dfai. 

Power to Stop Eoads.]— The exception in the 

General Turnpike Act, 3 Geo. 4, c. 126, s. 86, does 
not take away from the trustees of a road the 
power of stopping up the roads therein 


to a church, &c., to vdheh the new road was 
1000 * 61 ’ wav. He JBeaiti'oiv v. 7\'eleh^ 7 B. & C. 
266 ; 1 M. & Ry. 81 ; 6 L, J. (o.s.) K. B. 78. 

Necessary Conveyance of land.]— An 

order for stopping up a road under 3 Geo. 4, 
c. 126, where the site of the old road was taken 
in exchange for that of the new, was valid, 
although no conveyance to the trustees was 
executed. All nut v. Pott^ 3 M. & Ry. 439, n. ; 
1 B. & Ad. 302. 

The clause in s. 84, directing a conveyance to 


turnpike act trustees were authorised to enter 
upon and take lauds, and to pull down certain 
houses, buildings, &c,, '‘making or tendering 
satisfaction to the owners or proprietoi’S of all 
private lands, houses, buildings, &.h., so taken, for 
any loss or damage they may sustain thereby’* ; 


Removal of Clerks.] — The 4 Geo, 4, c. 95, s. 42, 
empow ring commissioners of turnpike roads to* 
remove th ir clerks. &c., must' be taken in con- 
junction with s. 39, which requires certain. 
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and it was also provi<led, that they should 
not he authorised to take other buildings with- 
out the consent of the ownei'S or proprietors 
thereof, or other persons interested therein 
Held iirst, that com}')ensation was to be made 
in the case of premises taken under the former 
clause, not only to the owners of the fee-simple 
in the lands and buildings, but also the lessees 
of the same for terms of years. Zider y. Ijuhley, 
7 A & E. 124 ; 6 N. .‘c M. 840 ; 2 H. & W. 12 ; 6- 
L. J., K. B.2O0. 

Held, secondh", that the trustees were not 
bound by the above clause to inakc or tender 
compensation before or at the time of enteiing 
upon or taking the lands, or pulling down the 
houses. Ih. 


Contracts— Intra Vires—Sinking of 'Well.]— 
Where any five or more trustees under a turn- 
pike act were authorised to make turnpikes, 
ydth such suitable outbuildings and conveniences 
as they should think necessary on the intended 
line of road, and the owner of the soil next 
adjoining a toll-house (erected in })ursuauce of 
the act) contracted with one of the trustees, 


owners ; the court quasnea an mqui»niuu ui uie ucb; .... -- 

iurv and an order of the trustees because it did on behalf of the rest, to sink a well toi ^ht Ci ii 
noAppear on the face of the proceedings that venience of the toll-house, the 


borne by each party equally Held, that the 
sinking the well was within the authority of 
the trustees; that the contract entered into by 
one of them on behalf ,of the rest w as \ alid , 
that the action to recover a moiety of the expenscj^ 
of the well was rightly brought in the name of 
the clerk of the trustees; and that the consent 
of the trustees, through the medium of one, 


tioned but leaves them at tueir aiscreriou nu or rne irusictib, omuugix ... 

so or not:— Held, therefore, that the trustees that the well should be sunk, was a good con- 
wereiustiftedin stopping up and giving to the sideration to support the action. Aeitman 


Fletcher, 1 D. & R. 202. 

-When Interested in — Penalty.] — A 

trustee who holds the ollice of treasurer, wliich 
may be made an office of profit, is within the 
penalty of the act, though he makes iio profit 
of it in his own person. Helrme y. lUUcoat, 4 
M. & Ry. 175; 9 B. C. 810 ; 8 L. 3. (o.S.) 
K. B. 4: 

A. having contracted with the trustees ot 
turnpike road to repair the road for a specific 
sum, B., one of the trustees, let out' to A, his. 
horse and cart for 5^>‘. a day, and they were used 
in the repair of the road. In an action against 
B. for the penalties ; — Held, first, that B. was- 
liable to the penalty imposed by 8 Geo. 4, c. 126, 
s. 6.1. Z\mmy v. Wliite^l D. & 11. 810 ; 5 B.& Ck 
125; 4 L. J. (O.s.) K. B. 61. 

■ Held, secondly, that the notice of action, not 
stating that B., when ho let out his horse and 
cart, was acting as a trustee, was bad. Ih. 

Held, thirdly, that, the notice being bad, the- 
plaintiff W'as barred, not only of his right to costs, 
but of his right to sue. Ih. 

The proviso in s. 143 of the 3 Geo.^ 4, c. 126,. 
is not confined to that part of the section which 
immediately precedes it, but extends to the whole 
matter in the section ; and, therefore, if a party 
seeki g o recover the penalties imposed by that 
act omits to give the requisite notice, or to com- 
mence his action, within the prescribed time, he^ 
is not merely barred of his right to costs, but of 
his right of action altogether. Cohhett v. Warmr, 
1 H. & N, 388 ; 26 L. j., Ex. 11— Ex. Ch. 
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notices to be given when it is intended to revoke 
any order of the commissioners. And, therefore, 
where commissioners had discharged a clerk by 
a resolution made without such notice, a man- 
damus was granted to restore him, although at a 
former meeting the commissioners had ordered 
proper notices to be given of a meeting for the 
purpose of such discharge, and the notices had 
not been given, nor the meeting held, owing to 
the misconduct, as was alleged, of the clerk him- 
self. V. WrexJiam and Dertbigh Roads 

(^Trnstres), "> A. & £. 581. 

Accounts— Power to Inspect.]— A turnpike 
act (lirected that the trustees should keep books, 
in which they should enter their accounts, and 
also their orders and proceedings, and that all 
persons should have access to such entries. By 
a subsequent local act it was directed, that the 
trustees should keep a book, in which they 
should enter their accounts, which book should 
be open to the inspection of the trustees, or of 
any creditor on the tolls. The 3 Geo. 4, c. 126, 
s. 73, re-enacted the latter provision as to all 
turnpike road accounts ; and s. 72 directed, that 
all trustees of turnpike roads should keep a book 
of their orders and proceedings, which should be 
open to the inspection of any of the trustees, and 
should he read as evidence in courts as there 
directed. The act also provided, that the enact- 
ments therein contained should extend to all 
other turnpike acts, except where by that act it 
was otherwise ordered : — Held, that these clauses 
of the general and of the second local act super- 
seded the provisions of the original act, and 
limited the power of inspection at first given to 
the whole public, confining it to trustees, and to 
trustees and creditors in the respective cases of 
orders and accounts. Rex v. Nonthleach and 
Witney Roads (^Trustees), 5 B. Ad. 978. 

Signature of— Admissibility.] — Printed 

copies of the annual accounts of a turnpike trust, 
made up from the original statements, signed by 
the chairman of the trustees, and returned pur- 
suant to 3 Geo. 4, c. 126, s. 78, were produced 
from the office of the clerk of the peace and ten- 
dered in evidence. They were not signed by the 
chaii’inan : — Held, inadmissible, either as primary 
or secondary evidence. Panloe v. Price, 13 
M. & W. 267 ; 14 L. J., Ex. 212. 

Resolution not Signed till Subsequent Meet- 
ing — ^Validity.] — A resolution of the trustees of 
a turnpike road, although entered in the book 
kept by them, was not signed by the chairman 
of the meeting at which it was passed ; but at a 
subsequent meeting the resolution was referred 
to and confirmed, and the entry of such confir- 
mation was signed by the then chairman : — 
Held, sufficient evidence, under 3 Geo. 4, c. 126, 
s. 72, that such resolution had been passed. Reg. 
V. IJieXd, 4 W. B. 458. 

In respect of Repairs.] — to infra, col 140. 

lb. Proceedings by and against. 

Parties — ^Liability of Treasurer.] — ^Whero a 
turnpike act directed that if any person had a 
cause of action against the trustees, he should 
sue the treasurer : — Held, that the action against 
the treasurer was substituted only for such 
action as might be maintained against the whole 
body of trustees, and that an action would not 


lie against him for the act of five trustees, though 
they formed a quorum. Everett v. Cooeh, 7 
Taunt. 1. 

Where the trustees under a road act are sued in 
the name of their clerk, in pursuance of 3 Geo. 4, 
c. 126, s. 74, the property of the clerk is not 
liable to be taken in execution to satisfy the 
judgment. Wormimll v. Hailstone, 4 M. & P. 
512 ; 6 Bing. 668 ; 8 E, J. (O.S.) C. P. 264. 

A clerk to turnpike trustees is not personally 
liable under a clause, by which they may sue and 
be sued in his name. Emery v. Pay, 4 Tyr. 695 ; 

1 C. M. & B. 245 ; 3 L. J., Ex. 307. 

Recovery of Costs iu Actions.] — The 4 Jac. 1, 
c. 3, enacts, that in any action of trespass, or 
ejectione fir mm, or any action whatsoever, 
wherein the plaintiff might have costs in case 
judgment should be given for him, if the plain- 
tiff be nonsuited, the defendant shall have judg- 
ment to recover his costs. A mortgagee of turn- 
pike tolls brought ejectment to recover the toll- 
gates, tfec., and one of the trustees of the road 
was admitted to defend as landlord. The plain- 
tiff having been nonsuited, the defendant signed 
judgment for costs: — Held, that the judgment 
was right, for that, assuming the statute to make 
it a condition to the defendant’s right to costs 
that the plaintiff would have had his costs if he 
had succeeded in the particular action, still the 
case was within the statute, inasmuch as the 
plaintiff might have had his costs, even if the 
defendant, as a trustee of the road, was protected 
from personal liability by 3 Geo. 4, c. 126, s. 74. 
Cohheti v. Wheeler, 3 El. & El. 358; 30 L. J., 
Q. B. 64 ; 7 Jur. (K.S.) 260 ; 3 L. T. 554 ; 9 W. R. 
140. 

Action by Trustees — Claim for Calls — ^Validity 
of Agreement.] — In order to proceed for calls 
under 9 Geo. 4, c. 77, against parties who have 
agreed to subscidbe money for the making or 
repairing a highway, the agreement must be in 
writing, and must be substantially the same as 
the form given in the schedule of 3 Geo. 4, c. 126. 
Heiyh Y.''Clmton, 3 P. & D. 211 ; 11 A. E. 418 ; 
9 l: J., Q. B. 92. 

The 3 Geo, 4, c. 126, s. 82, is only repealed by 
9 Geo. 4, c. 77, ss. 6, 7, as to so much as relates 
to the payment and recovery of the sum sub- 
scribed for the making of a turnpike road. Ih. 

Evidence of being a Trustee.] — By 3 Geo. 4, 
c. 126, s. 134, where any action shall be brought 
by or against any trustee of a road, evidence of 
the trustee having acted as such, together with 
the act of parliament by which he was appointed, 
or the order, or a copy of the order for his 
appointment or election, in case he was appointed 
or elected by the trustees, shall be sufficient 
proof of his being a trustee: — Held, that the 
words, “ in case he was appointed or elected by 
the ti-ustees,” applied to cases where there was 
an appointment or election de facto by the trus- 
tees, in contradistinction to an appointment by 
the road act; and, therefore, proof: of a party 
having acted as trustee, and of an order made by 
the trustees for his appointment or election, was 
sufficient, even under a local act, whereby the 
appointment of new trustees, on death or re- 
moval, was required to be under the hands and 
seals of five of the old trustees, and although it 
was shown that the order for such appointment 
was not so made. Poe d. Baggaley v. Hares, 4 
B. & Ad. 435 ; 1 K. & M. 237 ; 2 L. J., K. B, 88. 
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Action against Trustees-lia-bility for Negli- 
genoe.l— The trustees appoiiited under « “ 

road act are not responsible for an lujuiy oo < 

r«rb“the negliUe ot th™ 

in making or repairing the ™ad. • 

Viudhifer 0 Cl. & F. 894 ; 1 Kob. 911. 

The funds raised by such act cannot be diai'g^ v 
with compensation for such an ^ 

sons emidoj’Cil on the road being in th . > 

of ‘sorvaiits to the trustees, i 

The trustees of a turnpike ‘ 

open ditch, which used to carry oft the r 

the road, into a covered dram, placing catchpits 
l Mr-ratin-.-s thereon, to enable the water to s 
enter Ihc (bain. Owing to tlie °,y ' 

such gratings and catohpits, the w ata , in v e y 
wet seasons; instead of running doum t^e (iitth 
as it formerly did before the alterations bj the 
trustees, overflowed the road and made its j\aj 
into the adjoining land and injured • 

Held, that the trustees were liable foi such in;iuiy, 
if they were guilty of negligence lu f 

such gratings and catchpits. II 
FellowcH, 10 C. B. (N.s.) 7bo : 3G L. J., 0. i . 
•105 ; 4 L. T. 177 ; 9 W. It, 557. 

Held, also, that a fresh damage to the owner s 
colliery, occasioned by the trustees continuing 
such insufficient gratings and catchpits, was a 
distinct cause of action. 

T im ft for hrinffiiiff Action,!-— Therefore, 

an action brought in resjiect of it within three 
months from the time of such fresh 
although more than three months trom the mst 
damage, was not defeated by 3 Geo. 4, c. 12b, 
s. 147, which limits the action against such trus- 
tees to “ three months after the fact committecl. 


damage' on the occurrence of great floods, such as ^ 
might be expected every twenty or thiity years, .j. 
While the works were in progress in r ebruary, ^ 
1855, he threatened proceedings to stop them. ^ 
After their completion slight fl.oocls occiipecl, in 
1S55 and 18.50. without doing serious mischier ; | 
and in 1857 a great flood occurred, shortly after ^ 
which, in December, 1857, he filed a bill to Imve ^ 
the road restored to its condition before IBoo, ^ 
and to have compensation for the damages done , 
by the flood of 1857 Held, that the fact of no ^ 
serious damage being done in the interval did not 
excuse the d(5luy, and that he was not entitlecl to , 
have the bill retamod pending a teal. Ihe bill 
accordingly dismissed with costs, without preju- 
dice to auy proceedings at law. TT'/c/m t. limit, 

1 Johns, 372. 

Specific Performance — Eight of Pre- 
emption in Adjoining Owner, j— It is no defence 
to a suit for specific peif ormanco against trustees 
of a turnpike road, that the land they have con- 
tracted to sell is liable to pre-emption by the 
owner of the adjoining land under the General 
Turnpike Act (3 Geo., 4), c. 126, s. 39, even where 
theo:fier required 1ms not, through inadvertence, 
been made to such owner, and it is in evidence 
that the owner insists on his right, the purchaser 
making no objection to the titlb, and being con- 
tent to takci such estate as the tiustees could 
cohVefy*' v. ^ Bm. & G. 4^^ 


Biufd (7Wsfmv), 9 B, & B. 'p „r‘ [>* 

40 ; L. B. 3 Q. B. 149 ; 18 L. T. 83 ; lb \\ . B. 
702. 

Agreement for — ^Liability of Successors.] 

— ^TTie respective trustees of two different turn- 
pike roads agreed, that the main street of a 
borough through which street the two roads 
I passed, and which bad been treated as common 
1 to the two trusts, should in future be repaired by 
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Injunction— ProposedDeviation.]— Ckm- 

missionei-H proposed tuniing 
shin-way, leading from a town to the .sc.mhoiL, 
tho’north-east to the uprtb-west so 

far from producing auy 

more convenient ^ 

whether they were authorised oi 

would not interfere ru 'qo Beav. 

mJ>i&‘'lo 7 WTS v. F’lo oj \] If/ lit Irrnj . 

616. 


Liability to Information.]— Commissioners of 

roads, by e.N;eeeaiiig tlmii'aurluuntj', rencler I lom- 
selves liable to an information. Ih'-f '• ■ 

2 Ken. 373. 

3. Hepair ok Hoads. 

Mandamus to Compel.]— A nmnda unis does 

not lie to compel the rej-air of a 

Jlen.Y. Oiifordiind Wifiu^iJ i^i) nsfK I 

1>. ty D. 154 ; 12 A. & E. 427. 

Liability of Treasurer or Surveyor.]— iien a 
turnpike road is out of repair, the proper 
to be summoned aud proceeded 
first instance before justices at special sesbion. , 
under 5 &: 6 Will. 4, c. 50, s. 94, is the treasuru 
or surveyor, or other officer of the turnpike loai 
Beq,Y.Tm forth Oortm 
Ei; & Bl. 9(^ ; 25 L. J.. M. G. 70j 2 Jur. 

399 ; 4 W. R. 260 ; 7 Cox, C, G. /b. 

Jurisdiction to Summon.]— A smgle 

justice has no authority, under 5 ^ 
c 50 s. 94, to siiramoiL the surveyor of tmiipiki 
roads for non-repair. Gmyr \} 

M. & W. 149 : 2 D. (N.S ) i83 ; 12 L. J., 51. G. 
94 ; 7 Jur. 836. S. P., nrt/. v. bt. Alhrtiii^ JJ.. 1 
0. L. R. 536 ; 22 L. J.. 51. C. 142 ; 17 Jur. »31. 

Liability of Trustees.]— If tru.stees under a 
road act turn a road through an inclosure, aiul 
make the fences at their own expense, ana 
repair them for several years, they 
compelled to continue such 
is a special provision in the act to that cuu-t. 
B(>.r Y. LUtiuVlhi OommiadoHeni, 2 lerin Rep. 

232 ; 1 R. R. 466. o 

, Where the trustees of a turnpike road nuM. 
formed a new road through private grounds, 
but have neglected to make proper teuees. a> 
required by 4 Geo. 4. e. 95, s. 6<). the want, of 
the necessary funds for that purpose is iu)t a 
sufficient answer to a mandamus commaudiTig 
them to make the fences. Retj. v, Litton houfU 
{TritdPM\ 1 G. & D. 428 ; 1 Q.B. 8(J0 : 10 L. J., 
Q. B. 263. 

- Cleansing of Bitches and Brains. ]• 

Hnder 3 Geo. 4, c. 12r>, s. 113. the obligation to 
make, scour, cleanse and keep o])eii the elite nes, 
drains and watercourses for keeping turnpike 
roads dry, and conveying the water from tiiein, 
is on the trustees, and not on the occupiers ot 
adjoining lands. Mnrtvtile- Mr /-f 
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t-ho« reijaiTS, as Ions as the said portion ut roan ■ Oardens.l— Where there was a power for 

should remain common to both trusts, be ; — to dig for gravel, 

tnt°in "t‘"?pa“ "md,\h.;? the i r. Bra, a, Amh. 105. 

trustees had power to make suoli an agi cement, i OrJer of Sessions— Validity of.]— An order 

nm er 1 Goo. 4, c. 95, s. 78 and that the sucoeec - 1 iSging materials in private soil, 

trustees were bound by the agreement until ot J ° 09 Geo 2, c. 67, quashed, because 

ifwas detennined by ™tice f rom eithim sA. | by 

Sirhthiinir v. Bohhisoii, 1 Al. A hi. 80 , -8 L. J-, ; rmterial for repair was wanted, noi in 

q" B 1 5 jur. (N.S.) 462 : 7 W. E. 10. | kmd <f ^^^^““^^teLled to search, and did 

tX t in? trustees, passed after the making of o61. , 

X agilement, provided f “ to^s m 1 Expenses of.]-&. infra, cols. 167, 169. 
lawful for the trustees to apply the toils oi j 

moneys coming to their “ under the act -m , Eoads.]-S.i^ supra, A. 

s's- ”K u« i ‘r.e ; . .. c.. =*. »» « 

he paved or repaired by any , 4. TOLLS. 

StX-Heuf ttrthTfacrthat.the borough | a. ToU Bars and Houses, 

|LhhVagreem;ut void under the local 

liability of Parish— Tolls an | *°J^®h?ch ttepublto to an easement 

Sis® dFrected I and does not extend to adjacent to ^ 


that the roaas suuuiai i.xv^«a ^ ^ m uniticiosea. jyt-vrfovu v. 

trustees, and that the inhabitakits of the town- j ^ Act-Construction.]— 

chill where the road was situate, who by jpij-” i i i which was to continue in force foi 
scription were bound to repair all roads thirty-one years, it was enacted, that it shall not 

it w'ere nevertheless liable to be lawful for the trustees of the turnpike ioac> 

non^repair of the road. ifr.,. v. ^et.kerthn,,, 2 ,, ^rect any 

®‘Hefd,Vsifthat such "^o'tfthract 

If a turnpike road is out of repair, prospective, so as to prohibit as well the con- 

tants are liable to be Indicted, although the tolls . | ^ turnpike gate in the town <:)f 1., 

atf app?opriate^^ by act of parliament to he the thirty-one 

^pal^hereof. In such case they “ust thetet was to be in m-c^as the 

relief from the trustees under 3 Geo. i, c. 1- . ^ K 412 2^0 L J 

Ben. V. Preaton, 2 Lewm, 0. 0. 133. mssed. Beg. v. Cottle, lb Q. B. 412 , 20 h, 0., 

The 4 Geo. 4, c. 95, s. 68, which 15 Jur. 721. 

doubts have arisen whether any body polit c m it 

cornorate or any particular person or persons j . Town— -Bight to Demand Tolls— 

liable to repair, by tenure or otherwise, any o j -r of Hagistrates.] — turnpike act, 

turnpike road, ought to repair any p^edin 1815, forbade the demanding or 

out iu lieu of the old road, and then tKm any of the inhabitants of S.at any toU- 

every body politic or corporate, ^ „ I crate “ to be erected in the said to jm. 

persons liable to repair any old ^ toll-gate, which had stood in the 

Lxll be liable to repair any iiew road sa out in ‘ ^about 1,200 yards) to a site 

lieu thereof, includes parishes. f outside the town. For several years there was 

fp. & D. 190 ; 11 A. & E. 313 ; 9 L. J., M. C. 23. the new site 

Obtaining Materials for-“ Inclosed ^Xto^^hsid^f thyroid, "though “ohoming 

-The words “ inclosed lands,” in 3 Geo. 4, c 126 ^“onStSSt. Between 1838 and 1878 no 

SclJsed tnd sXounded with fXces F and, ther^ “ShaWtent tL town , 

“oLfr®wif s^rou®nlU\T: '4en erected or at the date of the complamt 
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and they dismissed the j 


stand within the town, 
summons : — ^Held, (1) th 
the toll-sate was within 

Kt for the magistrates, and the court coma . 
not go behind their finding ; (2) j 

%vas\-ight in point of fact ; and (3) that the 
omission to demand toU for forty yearn gave the 
public no right to exemption. Deardt v. Gold- 
40 L. T. 328. . 

Near a Bridge-— Rules for.] — By a local act a < 
person was empowered to ^ ' 

L river, and to set up gates and take ^pon ; 
or near to the bridge, or at or upon aip, of ts 
approaches or communications belongiUi^ to him, 
and fi’oin time to time to remove such gates to 
any part of the bridge or approaches. He moved 
a toll-gate from near the bridge to a point in a 
private road (which was his property, and led to 
the bridge) half a mile distant from the bridge . 
—Held, that, as the toll to be taken was pontage 
and not toll traverse, the gate must be so approxi- 
mate to the bridge that the gate-keeper could see 
if a person passing through it was really go^ug 
over the bridge, and that therefore toll could no 
he legally payable at the 
the bridge, lioyal v. Ydooley^ 20 W. H. 003. 

Compelling Trustees to Pull Down.]— A toll- 
house erected by turnpike trustees on a highway 
was for some years usedfor the collection ot tolls. 
The toll-bar attached to the house was then taken 
down, and for twelve years subsequently uo foit 
had been collected at the house, which had been 


Bicycle.]— A local turnpike act, 3 Will. 4, c. 4, 
imposed the following tolls: — For every horse, 
mule, or other beast drawing any coach, sociable, 
chariot, berlin, landau, vis-a-vis, jihaeton, curricle, 
&c., For every carriage of whatever descrip- 
tion, and for whatever purpose, wiiich shall be 
drawn or impelled, or set or kept in motion by 
steam or other power or agency than being drawn 
by any horse or horses, or other^ beast or beast-s 
of draught, .5.s‘. : — Held, that a bicycle was not a 
carriage liable to toll under the act. Vi' illidWf^ 
V. mis, 49 L. J., M. G. 47 ; 5 Q. F>, D. 175 ; 42 
L. T. 249 ; 28 W. E. 416 ; 44 J. ?. 394. 

According to Size of Wheels,] — Amount of 
tolls payable on breadth of^ fellies of wheels. 
Beerllmj v. Tarry, 6 L. T. 186. ^ 

A turnpike act of 1861 comprised within the 
trusts eighteen several roads. It empowered the 
trustees to demand and take at the several and 


was indicted for obstructing a highway, having ^ 
purchased and kept standing a toll-house, not , 
required for the purposes of the road, from the ; 
trustees of the turnpike, under 29 & 30 Vict. 
c. 105, s. 2. This toll-house was situated in the 
middle of a wide part of the road at the junction 
with another road. The addition of the site would 
have been a slight improvement to the road for 
the purpose of persons driving a particular way , 
but it would have been of no material benefit or 
advantage for the chief part of the traffic ; and 
the price paid for the house was 1202. : Held, 
that assuming the court to have jurisdiction to 
review the propriety of the sale, the trustees must 
have a practical discretion under the 29 & 30 
Vict c. 105, s. 2 ; and that, the price of the house 
being far beyond the value of the improvement, 
the trustees were justified in, selling the house 
instead of adding the site to the road. Beg, v. 1 
Foso, 35 L. T. 249. 

h. Nfature and Amount of Tolls • 

i. On wMt PayaUe. 

Generally.]— Toll is not payable for passengers’ 
luggage in an omnibus, or for a sheep and lamb 
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in a basket on the omnibus, ^ or for a 
a horse, under an act imposing toll sepaiatclj on 
carriages, on portmanteaus, trunks, &c., on pas- 
sengers and travellers, or sheq), lambs, &c., ar^l 
on Ves ridden or not ridden. 

Moatimj Bridge Co. v. 3 «ko«, 6 Man. 6. -2- , 
6 Soott'(N.B.) 823. 


Taxed Cart.]— A local act pi'ovidod that upon 
a turnpike road certain tolls should be charge- 
able “ for eveiT horse or otlier beast drawing anj 
other chaise, chair or caleche, or any taxeil cart 
a sum not exceeding '^d,. •— Hekl,^ tliat .oa) 

upon which a tax had been imposed and paid n 
the previous year ivas within the onactnient, a ( 
thaAo larger toll than U. could he charged foi 
passing through the toll-gate 
1 El. & El. 511 ; 28 L.3., M. C.. luO , n Jur. (.>..b.) 

912 ; 7 W. R. 306. „ 

By a local act of 1852 the trustees of a turii- 
pikerroad were empowered to take a cmtain toll 
“ for every horse or other beast drawing any car 
or chair or other such like carriage with double 
seats (except a dog cart), or 

or taxed cart, or any four-wheeled light ci triage, 
if drawn by one horse or bther beast only . 
Held, that the words “taxed cart” mean such a 
cart as comes within the designation of tax etl 
cart in 43 Geo. 3, c. 161, and do not apply to any 
cart, simply because it^is a cart m respect or 
which a tax is paid. V illiams v. Lear, VI 1/. o., 
M. C. 76 ; L. E. 7 Q. B. 285 ; 25 L. T. 906. 


Locomotive Steam BloughsO-^A steam engine 

which, in being taken along a tuimpike ixiad^ior 
the purpose of working a plough for hire, and on 
its way to take up a plough to be driven on a 
farm not occupied by the owner of the engine, 
having on it the necessary plough-gear, passes 
through a turnpike gate more than three miles 
distant from where the plough was, ^ is liable to 
■tollunder 24 (& 25 Vict. c. 7,s, l, and^is not within 
have become useless ana no loiigor ie 4 uiicu i-wp i the exemption arising from 24 & 2f> Vict. c. <0, 
the purposes of the road within the meaning of | g_ 12 , and 3 Geo. 4, c. 12G, s. 32, inasmuch as it is 
4 Geo 4 c 95, s. 57. Beq.y. Oreetdaw 'larmpiU 1 not a horse or a carriage conveying a plough, or 
(Trudees), 48 L. J., Q. B. 409 ; 4 Q. B. D. 447 ; L plough itself. Sldiiwry. Vixf/er, 43 L. J., M. t. 
h L. T. 553 ; 27 W. B. 800. i'J ; L. E. 9 Q. B. 199. 
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specifically providing for progressive charges 
in respect of the diminished breadth of waggon i 
wheels, virtnally repeals 3 Geo, 4, c. 126, s. 7, 
and, consequently, that the toll was limited to 
the sums mentioned in the local act. James v. 
I)tc]ienso% 14 C. B. (N.S.) 416. ; 

The additional toll to be paid by waggons ^ 
which are overweight must be according to the 
progressive proportions named in 12 Geo. 3, c. 82, 
s. 2 ; not a gross charge of the highest addi- 
tional toll incurred upon the gross overweight. 
C^amJx^rlainr.Zo^iffhm^s-fyCow^.'dQo. 

Where a turnpike act imposed a toll of Is. 6d, 
on every four-wheeled waggon with wheels of a 
less breadth than six inches, and drawn by four 
horses ; Ls*. on every such waggon drawn by three 
horses ; ikh by two ; and 4J<rZ. by one ; and so in 
like proportion on waggons with two wheels ; 
drawn by four, three, two, or one horse or horses : ! 
— Held, that only those respective sums could j 
be demanded for toll, and that the 13 Geo. 3, | 
c. 84, s. 23, by which one-half more than the 
toils payable for waggons with wheels of a less 
breadth than six inches might be taken, was 
virtually repealed by the other act. Ridge v. 

2 Moore, 481. 

By a local act, a scale of tolls w^as prescribed, 
by which a toll of 4|r7. was imposed for each 
horse drawing any waggon drawn by four horses, 
whether the fellies of the wheels were of the 
breadth of six Inches and upwards, or less. The 
trustees under this act had, jneviously to the 
passing of the 3 Geo. 4, c. 126, taken and col- 
lected the additional toll directed to be taken 
by 13 Geo. 3, c. 84 : — Held, that such increased 
toll (6|<7.) was properly demanded ; the case not 
falling within the exemption contained in 4 Geo. 
4, c. 95, ss, 5, 6. Plcliford v. Davis, 4 M. & Scott, 
683 ; 1 Bing. (K.c.) 141 ; 3 L. J., 0. P. 263. 

Where a turnpike act authorised the trustees 
to take at each and every toll-bar on the whole 
line of road a certain scale of tolls ; and by 
another section they were authorised at a meet- 
ing, upon notice thereof to be affixed on all the 
gates, to reduce or advance all or any of the 
tolls granted by the act : — Held, that the trus- 
tees had no authority to reduce or advance the 
tolls at some gates and not at othei's. Re, 2 ‘ v. 
Bury and Strattoti Roads, 6 D. R. 369 ; 4 B. 
<fcC.'361. 

ii. BxeniptUms, 

The Sovereign.] — A carriage and horses be- 
longing to the queen, driven by - her coachman, 
and used by a member of her household, or his 
family, with the queen’s permission, though not 
upon her service, are exempt from turnpike 
tolls. Westover v. Perlihis. 2 El. A El. 57 ; 28 

L. J., M. C. 227 ; 5 Jur. (N.s ) 1352 ; 7 W. R. 
582. 

Commissariat Stores.] — The exemption from 
toll in 3 Geo. 4, c, 126, s. 32, in favour of carts 
conveying stores for the use of her majesty’s 
forces, applies, although the cart conveying such 
stores is the cart of a common carrier hired for 
that purpose by the contractor for such stores, 
and although the contract contains a power to 
the officer in command at the depot to which 
they are being conveyed of rejecting them, if 
they should not be of a certain quality. L. 

8, W, Ry, v. Reeves, 1 H. & R. 845 ; 3.5 L. J., 

M. C. 239 ; L. R. 1 G. P, 680 ; 12 Jur. (N.S.) 
786 ; 14 L. T. 662 ; 14 W. R. 967. 

Bjr 3 Geo. 4, c. 126, s. 32, any vraggon convey- 


ing commissariat stores for the use of her 
majesty’s forces is exempt from toll. A con- 
tractor for the supply of fox'age for the use of her 
majesty’s forces at A, was bound by his agree- 
ment to keep at A. a supply of forage sufficient 
for at least fourteen days’ consumption. The 
deputy commissary-general had a right to inspect 
the forage at the store, and reject all that was of 
inferior quality. A waggon belonging to the 
contractor was conveying forage to the store at 
A., bon^ fide intended to be there delivered in 
performance of the agreement, and for the use 
of her majesty’s forces : — ^Heid, that the waggon 
was exempt from toll. Toimer v. Reeves, 37 
L, J., M. 0. 49 ; L. R. 3 C. P. 62 ; 17 L. T. 149 ; 
16 W. R. 83. 

Officers and Soldiers on Duty.] —By 27 & 28 
Viet. c. 3 (Mutiny Act, 1864), s. 72, her majesty’s 
officers and soldiers on duty are exempt from 
payment of any duties and tolls in passing along 
or over any turnpike or other roads or bridges : 
— Held, that this exemption did not apply to a 
floating bridge propelled from one side of a river 
to the other by steam power, and kept in its 
coui’se by parallel chains laid across the bed of 
the river. Ward v. Gray, 6 B, & S. 345 ; 34 
L. J., M. C. 146 ; 11 Jur. (N.S.) 738 ; 12 L. T. 
305 ; 13 W. R. 653. 

Sect. 86 of the Mutiny Act (39 &; 40 Viet. c. 8) 
only exempts from toll carriages employed under 
and by virtue of s. 68. Hinds v. Thriny, 36 

L. T. 216. 

Volunteers.] — A captain of volunteer infantry 
dressed in his uniform, and having his arms and 
accoutrements, according to the ]’eguiations of 
his corps, passing through a turnpike gate in a 
carriage hired for the purpose of leturning from 
drill, is exempt from toll by 3 Geo. 4, c. 126, s. 32. 
Stephenson v, Taylor, 1 B. & S. 95 ; 30 L. J,, 

M. C, 145 ; 7 Jur. (N.S.) 602 ; 4 L. T. 243 ; 9 
W. R. 600. 

An omnibus hired by volunteers especially to 
carry them to a place of exercise is exempt from 
toll by 3 Geo. 4, c. 126, s. 32, though some of 
them are not in uniform, or though a person not 
a volunteer is allowed to sit in it, not paying for 
his seat. Ih. 

Volunteers in uniform, goingto attend a volun- 
tary rifle match, at a duly appointed place of 
rifle practice, but open to all the world, -were not 
entitled to exemption from toll, under 24 & 2.5 
Viet. c. 126. leather v. Turner, 7 L. T. 785; 11 
W. R. 425. 

The exemption of volunteers from toll con- 
tained in 26 27 Viet. c. 65, s. 45, does not 

extend to members of the yeomanry cavalry, and 
therefore such members are not exempt if they 
drive instead of ride to the place of meeting of 
their corps. Humphrey v. Bethel, 1 H. & R. 
221 ; 35 L. J., M. C. 150 ; L. R. 1 C. F. 215 ; 12 
Jur. (iT.S.) 212 ; 13 L. T. 797 ; 14 W. R. 457. 

Clergymen.] — By 3 Geo. 4, c. 126, s. 32, no toll 
shall be taken from any rector, vicar or curate 
I going to or returning from visiting any sick 
1 parishioner or on other his parochial duty within 
his parish : — Held, that a clergyman acting as 
curate of a parish with the permission of the 
bishop, though without his licence, was within 
the exemption, and that the exemption extended 
to a turapike not in the parish to which he w’as 
going on parochial duty. Temple v. Diehimon, 
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Seafaring Persons.] — By a local act, passed in 
1834, the company of proprietors of the South- 
’ " ’ ‘ " 3 and Bonds 

payable tor 


was incorporated, and tolls 
passing over such bridge, there being an exemp- 
tion from toll in favour of any fisherman or sea- 
faring person being an inhabitant of the parish 
of St. Mary Extra. By a section in a subsequent 
act it is enacted that the words “ fishermen, 
seafaring men, and seafaring persons” in the 
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repealed by 5 & 6 Will. ^1, c. 18, vS. 1. Rlohen.^ 
V. Wigr/lns, 8 B. & S. 958 82 L. J., M. C. 141: ; 
1) Jur. (X.s.) 1055 ; 8 L. T. 884 ; 11 W. 11. 617. 

A person drove through a turnpike gate a cart 
laden with garden produce, packed in baskets, 
paying the toll, and returned the next morning 
with the cart laden with manure for land, on 
the top of which were the baskets empty : — 
Held, that no toll was dernandable on account 
of these baskets being on the cart. 1 b. 

A turnpike act for repairing roads exempted 
carts employed in carrying ‘‘mould, dung, soil, 
marl, manure, or compost employed in husbandry 
for manuring or improving land ” : — Held, that 
this exemption included soil carried by the ov^uier 
to be deposited in a place belonging to himself, 
and there sold for the purpose of its being 
em])loyed as manure by others. v. 

5 EL ck Bl. 944 ; 25 L. J., M. G. 64 ; 2 Jur. (N.S.) 
162 ; 4 W. E. 264 ; 7 Cox, 0. C. 82. 

The same construction is applicable to a similar 
exemption contained in 5 tS: 6 Will. 4, c. 18, s. 1. 
Ih. 

Under 5 & 6 Will. 4, c. 18, s. 1, which pro- 
vides that no turnpike toll shall be demanded 
ill res|)ect of any horse or carriage conveying 
manure for land, artificial manure canied by the 
dealer to the farmer in the dealer’s cart is exempt 
from toll. Foster v. Tuclier, 89 L. J., M. C. 72 ; 
L. E. 5 Q. B. 224 ; 22 L. T. 124. 

A cart drawn by horses laden with manure for 
the manuring of land is exempt from toll. Bex 
v. 6 M. & S. 52. 

An act exempting carts and waggons, loaded 
with manure, from toll, exem})ts them from toll 
if they are going empty to fetch manure. Ilar^ 
rmn v. James^ 2 Chit. 547. But nee 52 Geo. 3, 
c. 145. 

Uncrushed bones, which are taken through a 
turnpike to be there crushed and part of them 
used as manure, and the residue to be afterwards 
sold and to be used as manure at other places, 
are exempt from toll under 8 Geo. 4, c. 126, s. 82, 
and i)-k 6 Will. 4, c. 18, s. 1. Frattv. Beoian, 8 
Car, & r. 244. 


payment of toll. Hlgginbottiam v. Perldnn^ 8 
Moore, 185 ; 21 E. E. 561. 

Implements of Husbandry — Engines.] — A 

steam-engine used exclusively for working a 
threshing-machine belonging to the same owmer, 
and passing a turnpike-gate at the same time 
with the threshing-machine, but in a separate 
cart, is exempted from toil as an implement of 
husbandry, although the steam-engine is capable 
of being applied to other purposes. Be.(f. v. 
Matty, 8 El. & BL 712 ; 27 L. J.. M. C. 59 ; 4 
Jur. (2T.S.) 288 ; 6 W. E. 218. 

Threshing-Machines.] — Where a local 

act engrafted on the exemption of agricultural 
machines contained in 8 Geo. 4, c. 126, s. 82, mi 
exception of machines, “ let to hire, or travelling 
for the purpose of being used by any person 
other than the owmer thereof ” : — Held, that a 
threshing-machine, ovsmed by a person who was 
taking it along the road for the purpose of 
threshing for liire the corn of a farmer, wuas 
within the exception. Btvpley v. Bicliardn, 12 
W. E. 864. 

A turnpike act imposed certain tolls on waggons 
and carts, and by the interpretation clause in- 
cluded in these words threshing-machines. By 
8 Geo. 4, c. 126, s. 4, all the enactments, provi- 
sions, matters and things contained in the act 
are to extend to existing and future turnpike acts, 
unless expressly referred to and varied, altered or 
repealed ; and by s. 32, implements of husbandry 
ai’e exempted from toll. By 9 Geo. 4, c. 77, 
s. 19, the powers, &:c., in the former act are to 
extend to every local turnpike act as if repeated 
i ill it. By 14 & 15 Yict. c. 88, s. 4, and 16 & 17 
i Viet. c. 135, s. 6, implements of husbandry in 
8 Geo. 4, c. 126, are to include threshing- 
machines : — ^Held, that wdthin the area of the 
local act, the provisions of the general acts as to 
thi'eshing-machines were superseded, and that 
such machines within such area w'cre liable to 
par toll. Ablert v. Pritchard, 1 H. & E. 274 : 85 
L. J., M. C. 101 ; L. E. 1 C. P. 210 ; 12 Jur. (N.S.) 
211; 14 L. T. 16; 14W. E. 881. 


Lime.] — Under an exemption from toll, in 

an act of parfiament, for carts carrying compost, 
or any thing wlmtever used in the manuring of 
land, "the carriage of lime is not exempt ; the 
words, “or any thing whatsoever used in the 
manuring of land,” being considered as only 


applying to the carriage of ploughs, harrows and 
such like instruments. King x: Gough, 2 Chit. 
'655., ' ■ 

A clause in a turnpike act exempted from toll 
all carriages employed in the conveyance of 
materials for repairing the road, or any of the 
highways, in the parishes in wdiich any part 
of the* road lay ; and in a subseqiient part 
exempted generally carriages employed in con- 
veying im})iements of husbandry or manure. In 
tiie fcdlowing clause, the trustees were empowered 
to compound with persons \vho resided in one 
parish, and occupied lands in an adjoining parish. 
xV waggon was passing on the road, laden with 
lime, from one parish to another, for the purpose 
of the cultivation of owner’s farm, situate in the 
latter, neither of w^hxch was situate in any of 
those parishes through which the road passed 
Held, that this, being an exemption in the former 
clause in favour of husbandry, was to be bene- 
ficially construed, and that it "was not restrained 
by the subsequent one : and that, consequently, 
the ow'ner of the w^aggon was not liable to the 


Road Materials.] — ^A bridge xvas not a high- 
way within 18 Geo. 8, c. 84, s. 60, by which 
carriages employed in carrying materials for the 
repair of any turnpike road or public higbwuiy 
were exempted from toll ; and, therefore, toll 
was payable for a carriage employed in carrying 
materials for the repair of a bridge along a turn- 
pike road. Onnwnd v. Widfdi combe, 2 B. & Aid. 49. 


Public Footpath is a Highway.]— -Where 

a road has been found to have been used for a 
length of time as a footway to the adjoining 
lands : — Held, that it is a public highway, and 
that under the General Turnpike Act, 3 Geo. 4, 
c. 126, s. 32, materials for the repair of the same 
are exempt from tolls. Beg, v. Lord, 4 W. E. 83, 

Where, under a local act, companies have 
power to convert streets wdthin their districts 
into public highways, and to pave, flag and main- 
tain the same, and are entitled to bring materials 
for that purpose free of tolls : — Held, that they 
are entitled to bring materials to repair such 
streets before these are declared public highways, 
if they have' previously been used as highways 
either for foot-passengers only, or for carriage 
traffic generally. Ih. 

Merely Crossing the Road.] — The act of 4 & 5 
Viet, c. 33i is merely a declaratory act, and does 
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not create any new exemption from toll. MarHs &c., : 

V. 2Iornee, 10 M. & W. 260 ; 12 L. J., Ex. 42. par, : 

Passing for Less Distance than One Hundred « t j 

Yards.]— The 13 Geo, 3, c. 84, s, 34, exempted 
from toll carriages passing on a turnpike road carts 
for a less distance than one hundred yards, 
whether they quitted the road on the same side 
on which they entered it, or on the opposite side, 

J/aJor V. Otra?i/iam, o Taunt, SiO. ^ ^ fi-ee 

Under 3 Geo. 4, c. 126, s. 32, a carriage is not cxem^^-./ - 

exempt from toll which passes along one hundred passed and repassed 
yards of a road from A. to B.,for I’epairing which “ i*epass” meaning “ 
trustees have been appointed under a local act, BroionXng. 

although a part of the one hundred yards be a 
street which, by a subsequent act, the trustees 

are forbidden to repair. Pope y, JjangwortXijp tion from Second Toii- 
1 N. &; M. 647, n. ; 5 B.&; Ad. 464 ; 2 L. J., K. B. 170. turnpike act imposed 

Where a turnpike act imposes toll on carriages ]iorses only, drawing c. 
passing one hundred yards upon a turnpike road, 
from A. to B., but throws upon the county the of exemption it 
repairc A. \ ■■ 

on that line of road, such toll is incurred by a passing and repassing the 
r>oT*Ti«in«A rvacsincT hn-nrlrp^l vards alone^ the in on^r 


and ‘tEepass.’’]— By'' avturnpike'act; 
i authorised to be taken for horses, 
with a proviso that if the tolls shall 
paid for the passing of any horse, &c., 
toll-gate, such horse, <&c., should be 
to repass during the same day toll 
proviso did not extend to 
[orse, Ac., which had once 
—the words' “pass” .and 
going”' and “returning.” 
22 L. T, 712,.: ■ 

Passing Several Times in One Day— Exemp- 
' --In what: Cases.]— Where: 

1 a scale of tolls upon 
or' not dra'Wing' carriag'CS, 
•espectivefy, as the case might be, and liy a clause 

, ^ It was provided that no ])ersoii 

•s of the bridges and approaches to bridges | gj^ould be liable to pay toll more than once lor 

\ £ ^ 3 gates on the same trust 

carriage passing one hundred yards along the time in any one day, with the same horses 

road, although part of that distance be made up carriages, through the same toll-gate ; but 

of the approaches to one of the bridges repaired that every"^ person having paid toll once sbouhl 
by the county. Bu^isey v. Storey, 1 N. & M. 639 ; afterwards pass and repass with the same horses 
4 B. & Ad. 98 ; 2 L. J., K. B, 166. and carriages toll-free during the same day, 

By 3 Geo. 4, c. 126, s. 32, no toll shall be taken through the same gate where such toll was paid ; 
on any turnpike road for any horses or carriages a stage-coach drawn by four horses having 
which shall not pass above one hundred yards passed through a gate on trust, and paid the toll 
thereon : — Held, that a person who, after cross- the morning, and in the evening of the same 
ing a turnpike r.oad fi-om P. to W. at a toll-bar, clay the same horses drawing a different coach 
travelled along a parish road into a turnpike of*" the same name, belonging to the same ][.>ro- 
road from P. to C., which was under the same pi-^etors, driven by the same coachman, but 
trust, and passed more than one hundred yards carrying different passengers and parcels for hire, 
thereon, wms exempt from toll, inasmuch as the attempted to repass through the gate, and a 
road from P. to G. was not identical with the road second toll being demanded and refused, the 
from P. to W. Bey. v. Gervard, 26 L. J., M. 0. (collector seized one of the horses until it was 
148 ; 3 Jur. (N.s.) 741 ; 5 W. R. 502. S. C,, nom. pg^jcl : — Held, in an action for seizing and detaiji- 
v. 7 El. & Bl. 498. ^ mg the horse, that the action could not be 

The user at different times of portions of the sustained, the carriage and horses not being 
turnpike road, each less than one hundred yards, exempted from a second toll. Loanwj v. Stone, 
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repassed with the same driver, but with different 
horses and passengers : — Held, that a second toll 
was not payable. Water Ji on, 'ie v. Keen, 6 D. & E. 
257 ; 4 B. & C. 200. 

A turnpike act imposed tolls, first, upon car- 
riages drawn by horses ; second, upon horses not 
drawing ; third, upon oxen, &c. provided, that 
all persons having paid once for their carriages, 
horses, and cattle, returning the same day with 
the same carriages, horses, and cattle, should pass 
toll-free. A subsequent act recited, that it was 
expedient to increase the existing toUs, and 
re-enacted the provisions of the former act, subject 
to some alterations, one of which was, that the 
former tolls should cease, and that instead there 
should be paid a certain toll for every horse 
drawing a carriage. Four horses passed a toll- 
gate in the morning, drawing a carriage, and 
repassed the same gate in the evening, drawing 
a different carriage : — Held, that, being the same 
horses, they were not liable to a second toll. 
Fear/dey v. Moidei/, 7 D. & E. 832 ; 5 B. & C. 
25 ; 4 L. J. (o.S.) K. B. 225. 

A turnpike act imposed tolls for every horse 
drawing any coach, and other tolls upon every 
horse not drawing ; it provided, generally, that 
if the tolls had in any one day been paid for the 
passing of an,y horse, such horse should on that 
day be permitted to repass once toll-free ; but 
enacted, that the toll for horses drawing any 
stage-coach should be payable every time of 
passing. The trustees let the tolls, with power to 
collect them according to the act, and subject to 
such rules and restrictions as should be made by 
the trustees ; and the lessee covenanted with the 
trustees to permit the owners of stage-coaches, 
waggons, &c., to pass in the following manner, 
viz. horses drawing any such carriage as therein- 
before mentioned to be respectively allowed to 
pass along the road on payment of full toll going 
and quartc)'-toll returning at any time during 
the same day. Horses passed through a gate, 
drawing a stage-coach, and full toll was paid for 
them ; they returned the same day, drawing 
another stage-coach, and the lessee exacted full 
toll : — Held, that the lessee ought, by his cove- 
nant, to have demanded quarter-toll only, Fen- 
ton v. Sioallow^ 1 A. ik E. 723. 

A turnpike act imposed toll, first, upon every 
horse, &c., drawing any carriage ; second, upon 
every horse, &:c., not drawing ; and third, upon 
every score of oxen, &;c. : provided that no col- 
lector should take from any person more than 
one toll for the same carriage, horses, beasts, or 
cattle, passing once, and repassiug once in the 
same day, through the same or any of the gates 
on the roads, such person producing a ticket 
denoting that such toll had been paid on that 
day for such horses, beasts, or cattle. Where the 
same horses passed and repassed once in the same ! 
day, drawing different carriages belongmg to 
the same person : — Held, that only one toll w^as 
'payable. Jaalimn v. Curwen, 7 1). & E. 838 ; 5 
B.-& C. 31 ; 4 L. J, (O.S.) K. B. 227. 

Where, by a turnpike act, a certain toll was 
imposed on carriages, and not on the horses 
drawing them, with a provision that no person 
having paid such tolls and producing a ticket 
should be again liable on tlie same day ; and by 
a subsequent act, reciting the former one, the 
old tolls were repealed, and others imposed in 
respect of the horses drawing, and not on the 
carriages ; but all the provisions of the former act 
were to be continued as fully as if they had been 
re-enacted : — Held, that, toll having been paid on 


horses passing with a carriage, no new toll was 
demandable on the same horses returning the 
same day, although drawing a different carriage. 
Gray v. 87dtlinff, 4 Moore, 371 ; 2 Br. & B. 30. 

A turnpike act imposed tolls, first, on horses 
drawing carriages ; .second, on carriages fixed to 
waggons ; third, on horses not drawing ; and 
fourth, on oxen ; provided that every person 
having paid the toil on producing a ticket 
denoting such payment should be permitted to 
pass and repass once, in the same day, the gates 
mentioned in such ticket, with the same horses, 
or other beasts, coach, or other carriages, with- 
out being liable to any additional toll. Where 
the same horses passed and repassed once in the 
same day, drawing different carriages belonging 
to the same person : — Held, that only one toll 
was payable. Chambers v. Williams^ 7 D. & E. 
842 ; 4 L. J. (o.S.) K. B. 229. 

A turnpike act imposing a toll on eveiy car- 
riage and on every horse passing through the 
gate, and exempting any person from paying- 
more than once in a day for passing or repass- 
ing with the same carriage or horse, exempts the 
traveller from paying a second time in the day 
for the passage of the same carriage, though 
drawn by different horses, being the same in 
number ; and another clause providing, that, 
in all cases of carriages travelling for hix’C, the 
traveller or passenger therein shall be considei-ed 
as the person paying the toll, and that such pay- 
ment shall not exempt such carriages repassing 
with a different traveller or passenger, does not 
extend to stage-coaches, the cari’iage itself not 
being there hired by the respective passengers, 
but only a conveyance by it ; and therefore such 
stage-coaches are freed from toll under the former 
clause by one payment in the day, although 
returning with different passengers and different 
horses, the horses being the same in number. 
Williams V. 

By a turnpike act a certain toll w-as to be 
taken at every turnpike on the road from W. to 
0. for four horses drawing any carriage. A sub- 
sequent section provided, that no person should 
' pay toll more than once on the same day for 
, passing or repassing with the same horses or 
carriages through any of the turnpikes, but that 
every person, after liaving paid toll once, and 
producing a ticket, should pass with the same 
horses and carriages toll-free during such day : 
— Held, that a second toll was payable for pass- 
ing on the same day two toll-gates on the road 
with the same carriage, but drawn by different 
horses, for that the clause imposing the toil 
was clear, and the exempting clause either meant 
that the horses should be the same, or was too 
ambiguous to control the previous enactment, 
Hopltdis V. Thovoyood., 2 B. & Ad. 916 ; 1 L. J., 
K. B. 56. 

By a local act a toll was imposed on horses 
drawing carriages; for default of payment the 
collector was authorised to distrain any horse or 
carriage upon which toll was imposed by that 
act. Ho person was to pay more than once a 
day in respect of any carriage or any horse, 
and no toll was to be taken in respect of any 
carriage, horse, or beast conveying materials f or 
the road : — Held, that the toll was imposed on 
the horse only, and not on the combination of 
horse and carriage ; axid that the same horse 
passing a second time the same day, with a 
different carnage and passengers, was exempt 
from toU. ,MUett v. Pottom, 1 Bing, (n.c.) 81 p 
4 M. & Scott, 595 ; 3 L. J., C. P. 251. 
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travelled with a caravan, sometimes conveying' 
goods and sometimes passengers ; he was not 
licensed under 16 & 17 Viet. c. 90, but paid the 
duty on a carriage used by a common carrier : — 
Held, that he was liable to toll every time of 
passing and repassing the toll-gate. Comletf v. 
Carpenter, 18 G. B. (isr.S.) 878 ; 11 Jur. (N.S.) 712 ; 

12 L. T. 453 ; 13 W. E. 812. 

A turnpike act provided that no person should 
be liable to pay toll more than once in a day for 
passing through the same turnpike with the 
same horses, but that the tolls should be pay- 
able “ for or in respect of all stage-coaches 
and other such public carriages, licensed or not 
licensed, for every time of passing.” A common 
carrier was travelling from A. to B. and back 
three times a week, with a light tilted van on 
four wheels drawn, by one horse, and which was 
chiefly and bona lide used in the carriage of 
goods, but was also occasionally used to carry 
passengers for hire. He did not travel more 
than four miles an hour, and paid a duty of 
21. Sd., under 16 & 17 Viet. c. 90, but had no 
stage-coach licence : — Held, that his .van, being 
principally used in the conveyance of goods, was 
not “ such ” a public carriage as a stage-coach, 
and therefore that he w’as not liable to pay toll 
for it for every time of passing the same turn- 
pike. Pea’miHi v. Tazewell, 19 C. B. (X.S.) 384 ; 

13 L. T. loS ; 14. W. E. 39. 

A carrier was the owner of a four-wheeled van 
in which he journeyed on certain days and at 
stated times betw^een Bath and Chippenham, 
carrying goods occasionally, and passengers, and 
sometimes both, for payment. He paid the 
annual duty of 21. 6,?. M. imposed by 16 & 17 
Viet. c. 90 : — Held, that he was not chargeable 
with return toll, as the proprietor of a stage- 
carriage, under a local act which provided that 
for or in respect of the horses drawing any sta.ge- 
coach, stage- waggon, van, caravan, cart, or other 
stage-carriage for the conveyance of passengers, 
for payment, hire, or reward, for which toll should 
have been paid, and which should return on the 
same day, through the same turnpike-gate or bar, 
the tolls thereby made payable should be paid 
every time of passing and repassing through 
every such gate or bar in like manner as if no 
toll had been before paid thereat. Eatwell v. 
Richmond, IS C. B. (N.S.) 364 ; 12 L. T. 52 ; 13 
W. E. 429. 


c. Evading Payment. 

By Misrepresentation — Action for Tolls,] — An 

action for turnpike tolls lies where a party has 
frequently passed through the gate misrepreseut- 
ing facts which led the collector to believe he 
was not entitled to receive toll, and consequently 
demanded no toll at the times he passed through. 
Maurice v. Mamleu, 19 L. J., C. P. 152. 

Forfeiture for— When done bon^ fide.] 
'QujBre, whether 3 Geo. 4, c. 126, s. 139, w'hich 
imposes a forfeiture not exceeding iOZ. upon any 
person who “shall pass through any turnpike 
gate ” “ without paying the toll appointed to be 
paid at such gate,” is applicable to a party 
passing without violence through a gate and 
not paying the toll, though demanded, under an 
■erroneous impression that he is exempt from toll. 
Per Lord Denman, O.J., and Erie, J., it is not ; 
per Patteson and Coleridge, JJ., it is. Reg. v. 
Irving, 11 Q. B, 429. 


Successful Arrangement to avoid Liability.] 

— A person going in a carriage from his own 
house to a town drove along a parish road ; he 
then used a private road, without any express 
licence from the owner, and by that way entered 
the turnpike road ; he then used the turnpikes 
road for eighty-six yards, and then by parish 
roads reached the town, and returned the same 
route. He could not, by any other route, have 
gone to' the town without becoining liable to 
pay turnpike tolls : — Held, that, assuming that 
he used this route because, by using any other, 
he would become liable to pay toll, this was not 
an evasion of payment of toll, but a successful 
arrangement to avoid becoming liable to payment. 
Veitch V. E.ceter Turnpihe Roads (^Trustees), 8 
Kl. ifc Bl. 986 ; 27 L. J., M. C. 116 ; 4 Jur. (n.S.) 
584. ■■■ 

Leaving Carriage on Eoad.] — By 3 Geo. 4, 
c. 126, s. 41, if any person shall leave upon a 
turnpike road any horse, cattle, beast, or carriage 
whatsoever, by reason whereof the payment of 
any toll or duties shall be avoided or lessened, 
he shall forfeit any sum not e.xceeding 5Z. A 
gentleman was driven by his coachman from his 
house along a turnpike road up to but not 
through a turnpike gate. He then got out and 
walked through the gate to a railway station 
beyond it, and went away by a train, and his 
coachman drove the carriage back to his house : 
— Held, that he had not left his carriage upon 
the road within the meaning of the act, and 
had not therefore incurred the penalty imposed. 
Stanlei/ v. 3Iortlock, 39 L. J., M. C. 150 ; L. E. 
5 0. P'. 497 ; 22 L. T. 758 ; 18 W. E. 1139. 

Connecting Two Openings in Fence by a 
Eoad.] — The occupier of laud adjoining a turn- 
pike road made an opening through the fence 
which separated his land from the turnpike 
road, and another opening through the same 
fence at a few yards’ distance. He also made a 
road over the land in his occupation, connecting 
the two 'openings in the fence, between which 
was a toll-gate, at -which the trustees of the 
turnpike road were authorised to take tolls. By 
means of the two openings in the fence, and the 
road connecting them, he was able to use the 
turnpike road without passing through the gate : 
—Held, that in doing so whth intent to evade 
the payment of toll he did not incur any liability 
to tlie penalty imposed by 3 Geo. 4, c. 126, s. 41. 
Hardinq v. Eeadlugton, 43 L. J., M. C. 59 *, L. E. 
9 Q. B. 157 ; 29 L. T. 833 ; 22 W, E. 262. 

Evidence of Evasion.] — Two one-hor.sed carts 
went through a turnpike-gate and returned. 
The horses'^ were then unyoked an l put to 
another vehicle of the same owmer, from wdiich 
the horses that had drawn it some distance on 
the turnpike road were removed before reaching 
the gate. The driver on passing the gate with 
the "second vehicle paid only a smaller toll, 
contending that he was not liable to pay in 
respect of the two horses so yoked to the second 
vehicle, as they had paid toll and were allowed 
to pass through the gate four times per day on 
the payment of one toll, under a local turnpike 
act Held, that there was evidence on which a 
justice might find that this was clone to evade 
the payment of toil, and on which he might 
convict under 3 Geo. 4, c. 126, s. 41. Hartley v. 
Rowher, U L. T, 76L 
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Admissibility of.] — A person having 

been convicted of forcibly passing a turnpike- 
gate without paying toll : — ^Hekl. that the ses- 
sions properly rejected evidence that the gate 
had been unlawfully erected, the admissibility 
of such evidence being a question expressly 
within the discretion of the justices at sessions. 

V. Cambridge Ji/., 1 D. & E-. 325. 

Conviction for — Warrant of Distress.] —A 
local act gave power “ to take toll at each and 
every of the several turnpikes or toll-gates 
(before mentioned), or turnpike, or toll-gate, or 
toll-house which shall be erected in, upon, across, 
or on the sides of the roads, or any of them, by 
virtue of the act.” A warrant of distress issuing 
upon a conviction under this statute and 3 Geo. 

4, c. 126, s. 41, stated, that “J. B., at the parish 
of C., in the Isle of Wight, &c., with a carriage, 
did unlawfully, &c., pass through a toll-gate 
then and there situate, by means whereof a pay- 
ment of a toil, to wit, &c., then and there legally 
due and payable by J. B. in respect of carriage, 
was avoided, contrary to the statute in such case 
made and provided ” : — Held, that the warrant 
sufficiently described the offence. Barnes v. 
White, 1 New Sess. Gas. 504 ; 1 C. B. 192 ; 9 
Jur. 182 ; 14 L. J., M. C, 65. 

The w^arrant went on to state, “ that by reason 
thereof J. B. should forfeit '21 2sr The warrant 
then went on to order a distress to be made, 
and directed that one-half of the fine should be 
paid to the informer, and the other moiety to 
the treasurer of the commissioners for amending 
the roads and highways : — Held, first, that a 
demand of the fine was not necessary to be 
made upon J. B. to authorise the issuing of 
the warrant. lb. 

Held, secondly, that the appropriation of the 
second moiety of the fine was rightly made. lb. 

Appeal against Convictions — Time for.] — 

Under 4 Geo. 4, c. 95, s. 87, notice of appeal is 
to be served within six days after the cause of 
complaint. A conviction having taken place on 
Monday, the 2nd May, a notice of appeal served 
on the following M.* nday, the 9th May, held too 
late. lleq. v. Middlesex JJ., 2 B. (N.S.) 719 ; 
12 L. J., M. G. 59 ; 7 Jur. 396. 

d. Composition for Tolls. 

Legality of Agreement.] — A lessee of turnpike 
tolls compounded with a person using the road 
for tolls for three years Held, that such an 
agreement w'as not prohibited by 3 Geo 4, c. 126, 
s. 55. Stott V. Cleqgy 13 G. B. (n.S.) 619 ; 32 
L. J., G. P. 102 ; 9 Jur. (N.S.) 945 ; 7 L. T. 714 ; 
11 W. W 366. 


e. Toll Collectors. 

Action against — Notice of.] — ^A notice of 
action under an act against a toll-gate keeper 
“ for demanding and taking of the plaintiff toll 
for and in respect of certain matters and things 
particularly mentioned and exempted from the 
payment of toll, in and by a certain act of 
parliament entitled,” «fec., is uncertain and bad. 
Ffecvian v. Llm, 2 Chit. 673. 

If a turnpike-keeper levy an extra toll, and 
upon adjudication by two magistrates (under 
the Bath act) it is determined that the toll was 
not duo, the money may be recovered back in an 
action for money had and received, and notice of 
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action need not be given ; for where a ])Ower is 
given to justices to determine, it is final, unless 
an appeal is expressly given. Parsons v. Blandy, 
Wightw. 22. 

Venue.] — A turnpike act enacted, that 

no action should be commenced against any 
person for anything done in pui-suance of the 
act until twenty-one days’ notice should be 
given to the clerks of the trustees, or after 
sufficient satisfaction or tender thereof made to 
the party aggrieved, or after six calendar months 
next after the fact committed ; and that every 
such action should be brought in the c(mnty or 
place wdiere the matter should arise, and not 
elsewhere ; and the defendant should and might 
at his election plead specially, on the general 
issue, not guilty, and give evidence that the 
same was done in pursuance and by the autho- 
rity of that act. In an action against a toll 
collector to recover the amount of toils improperly 
collected by him Held, that the venue should 
have been laid in the county where the tolls wore 
collected, and that he was entitled to twenty-one 
days’ notice of action. Wate^diome v. Keen, 6 
D. & E. 257 ; 4 B. & G. 200. 

Taking Tolls Unlawfully — Indictment — 
Evidence of Exemption.] — Before 4 Geo. 4, c. 95, 
s. .50, which abolishes the proceedings by indict- 
ment, the question of exemption from toll could 
not be tried on an indictment against the turn- 
pike-keeper for extortion in taking the toll, 
unless the ground of exemption was specified to 
him at the time when the toll was taken. Bex 
V. Ilamlyn, 4 Camp. 379. 

Conviction, Sufficiency of.] — A conviction 

stated, that “ a collector did demand and take 
from J. L.,_at a gate on a turnpike road, a toll, 
to wit, the toll or sum of 4^., as and for a toll 
payable by J. L. at such gate, for a horse drawing 
a cart upon two wheels only, and which cart was 
drawn by such one horse only, and driven by 
him ill, along, and over the turnpike road, and 
for which horse drawing such cart a certain, toll, 
to wit, the sum of ^d., was ]')ayable by J. L., the 
toll or sum of 4fl5., so demanded and taken by the 
collector, being a less toll than he was authorised 
to take for the cause aforesaid by virtue of the 
powers of any act, or of the orders and resolu- 
tions of the’ trustees or commissioners of the 
turnpike I’oad, made in pursuance thereof, con- 
trary to the form of the statute”: — Held, a 
sufficient conviction, though no provisions of 
any particular turnpike act, or orders or resolu- 
tions of trustees or commissioners, were set forth 
or referred to. Stamp v. Sweetland, 2 New 
Sess. Gas. 90 ; 8 Q. B.l3 ; 14 L. J., M. 0. 184 ; 
9 Jur. 939. 

Summons for — Jurisdiction of Justices.] 

— The Highway Archway Turnpike Act (50 
Geo. 3, c. 88) did not create a highway within 
the operation of the 3 Geo. 4, c. 126. Where, 
therefore, a toll was demanded from a horseman 
passing along the highway, which he contended 
he was not Table to pay, and thereupon he paid 
the toll, and summoned the toll collector under 
3 Geo. 4, c. 126, s. 53, for demanding and taking 
a toll which he was not authorised to take, and 
the justices dismissed the summons u}>on the 
ground that they had no jurisdiction: — Held, 
that they were right in so doing. Potter, Ex parte, 
16 L, T, 350. 
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Appeal.] — A party convicted under- 4 Geo. 4, 
c. 96, s. 87, of having taken too large a toll, and 
adjudged to pay a penalty of 41.9,, may appeal 
to the quarter" sessions. Ilex v. IlaRts JJ,, 1 
B. &Ad. 654. 

Costs Payable by Informer.]— On appeal 

by a party convicted under this section, the 
informer is the party appealed against, within 
the meaning of the statute : and the justices 
having ordered him to pay 10^. for costs, the 
court granted a mandamus to them to issue a 
warrant for levying' the saine on the goods of the 
informer. IJj, 

Eight of Action— Illegally Appointed.] — A 

collector or a renter of turnpike tolls, though 
illegally appointed without the forms prescribed 
by the act of parliament, may still recover, upon 
a count for an account stated, the amount of the 
toils for which he has credited the defendant 
passing through the gate ; no objection being 
made to the plaintiif's title by the trustees or 
creditors of the turnpike. And the plaintiff 
having sent to the defendant an account of the 
tolls due, who not long after sent ol. inclosed in 
a letter to the plaintiff, in which he stated that 
she should have the remainder next week, is 
evidence of such an account stated, and a recog- 
nition of the intestate’s title to be accounted with 
for the tolls. Peacock v. IlarrU, 10 East, 104 ; 
10 E. E. 281. 

Prosecution by — Por Burglary.] — If a person 
employed by the trustees of turnpike tolls to 
collect them, lives in the toll-house rent free, 
the property in the house in an indictment for 
burglary may be laid in the person so emploved. 
Bex V. CavifieU, 1 M. G. C, 42. 

f. Letting Tolls. 

Mode of — To Highest Bidder.] — By 3 Geo. 4, 
c. 126, s. 55, the trustees are empowered to let the 
tolls by auction ; but to prevent undue prefei’- 
ence, a minute-glass is to be turned thrice after 
each bidding ; and it declares, that, if no other 
person bids, the last bidder is to be the farmer 
or renter. Trustees put up tolls subject to other 
conditions, one of which was, that unless there 
should be three biddings there should be no let- 
ting, unless the trustees thought proper to take 
less than three biddings : and that the trustees 
should have a reserved bidding. There was one 
bidding only, which was made by the plaintiff ; 
whereupon the trustees declared that if there 
was no advance, they should be obliged to make 
a reserved bidding. The minute-glass was turned 
thrice, and there was no further bidding. The 
plaintiff insisted that, under the express terms of 
the act, he was the purchaser, and he hied a bill 
for a specific performance : — Held, that he was 
not entitled to relibf, and the bill was dismissed, 
but without costs. Levy v, Pendergrass^ 2 Beav. 
415. 

Hotice of Amount Eealised.] — Trustees 

of a turnpike road were authorised to let the 
tolls, upon giving notice of their intention to do 
so, and the, notice was to state the amount which 
the tolls produced during the preceding year, 
clear of the expenses of collecting Held, that 
this direction was sufficiently complied with, 
where the notice merely stated the amount 
received by the trustees during the preceding 
year, although during part of that time the tolls 


were let for a greater sum than they had actually 
produced, and no expenses were allowed for 
collecting during that part of the year. Xewman 
V. Bing^ 15 L. J., Ch. 365. 

Agreements for— By whom made — Validity.] 
—An agreement for the letting of tolls, signed by 
the clerk of the trustees, and by the lessee or 
farmer of the tolls, is valid under 3 Geo. 4, c. 126, 
s. 5'7, and therefore can be enforced by the 
trustees notwithstanding it has not been signed 
by the sm’eties ; their execution of the agTeement 
being a formality for the benefit of the" trustees, 

I which they may waive without prejudice to their 
I rights against the lessee or farmer of the tolls. 
Markham v. Stanford^ 14 C. B. 376 ; S 

;L. T. 277. 

i A. agreed in writing to pay the rent of tolls 
I which he had hired “ to the treasurer of the 
commissioners ” Held, that no action for rent 
could be maintained in the name of the treasurer. 
Pigott Y. Ihomgjson^ 3 Bos. & P. 147. 

By 3 Geo. 4. c. 126, s. 57, all contracts signed 
by the trustees for letting of tolls, or by their 
clerk or treasurer, shall be valid, although not by 
deed or under seal, and, by s. 74, the trustees 
may sue and be sued in the name of their clerk 
or clerks for the time being. The trustees of a 
turnpike road having appointed two persons to 
act as their clerks : — Held, that a contract for 
letting tolls signed by one was not sufficient, as 
i both filled the office jointly. Bell v. Nixon, 2 
I M. & Scott, 534 ; 9 Bing. 393 ; 2 L. J., M. C. 44. 

I In an action by the clerk of the trustees of a 
^ turnpike road against a surety for a lessee of the 
I tolls, the declaration stated, that, at a public 
i meeting of the trustees for letting the tolls, the 
' lessee was the best bidder, and that the trustees 
I declared that he should become tenant of the 
i tolls on the terms and conditions mentioned in 
an agreement ; and that, by an agreement made 
by and between the trustees and the lessee and 
, his sureties, which agreement was in writir^g, 

' and was duly signed by D., treasurer to the 
trustees, and by the lessee and his sureties, the 
i lepee and his sureties severally and jointly agreed 
! with D., that they or one of them should and 
j would pay to D., his successors and executors, or 
, to whom any five of the trustees should direct, 

I the instalments of monej^ therein mentioned ; and 
|.that, on failure of payment, the trustees might 
■ enter into the toll-houses and take the tolls. The 
i declaration stated that the lessee entered into the 
I receipt of the tolls, and paid certain instalments ; 

; but that the residue was not paid to D. and the 
; trustees : — Held, that the agreement, as stated, 

^ was an agreement by the lessee with D. in his 
; individual capacity, on which the trustees could 
; not sue. Sellings v. Pratt, 6 Jur. 914. 

I By an agreement, reciting that at a meeting of 
the trustees for letting by auction the tolls of a 
I turnpike road, N. was the highest bidder, the 
, clerk, on behalf of the trustees, agreed to let, 

, and N. agreed to take, the tolls. The agreement 
was signed by the clerk to the trustees : — tield, 
first, that the agreement, though made by the 
clerk, and not by the trustees, was a sufficient 
compliance with 3 Geo. 4, c. 126, ss. 56, 57. 
ShepUrd v. Hodsman, 18 Q. B. 316 ; 21 L. J., Q. B. 
263; 16 Jur. 948. 

! Pleld, secondly, that s. 57 of the 3 Geo. 4, c. 126, 
was not affected by 8 & 9 Viet. c. 106, s. 3, by 
which a lease, required by law to be in writing, 
of any tenements or hereditaments, shall be void, 
unless made by deed. Ih , 


6 
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new road in the context ot tne nor, 

that it did not take away the po\¥er ot mort- 
gaging given by 3 Geo. 4, c. 126, s. bl ; that the 
trustees, therefore, had power to mortgage the 
tolls of the old road as well as the new road, tor 
moneys borrowed for the purposes of the new 
road, and that the party, having advanced his 
money on the faith of having a security on both 
roads, was entitled in equity, if not at law, to a 
security on the tolls of the old road as well as ot 
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Contract with Sureties— Joint or Several.] 

-By a memorandum of an agreement between 
the trustees of a turnpike road and ^ ^ the 
trustees agreed to let and he to take the tolls for 
a year at a certain rent ; and N., “ '•enter rf tte 
tolls, and D. as his surety, seyerally 
the trustees that N. should pay the "0"^ ^ .“® 
appointed times, and perform the 
amre.'ced to the agi'eement :-Held, that the 
contract was several and not ® 

trustees could not sue the parties jointly toi 
arrears of the rent. Leej 1 A. L. , 

3 N. & M. HI ; 3 L. J., K. B. 160. 

— Actions upon— Pleadings.]— In anf otion 
for rent payable under an agreement with the 
trustees of turnpike roads, demising tolls and 
toll-houses, the declaration need not s ew ^ . 
the forms required by 3 Geo. 4, c. 126, s* •]! ? 
observed in Aelet/ng^ 
ft 0 B 169 : 15 L. J., Q. B. 23 ; 9 Jui. 271. 

A declaration against the surety a 
of tolls under 3 Geo. 1, c. 126, need , . 

a compliance with all the “?tTtuf£ 

s. .5.5 £ to the letting of such 
dent to state that they were ‘^1? 
act. OUroyS v. ^ i , 

Bing. (N.c.) 24 ; 3 Hodges, 261 ; 7 B. J., O. f. , 

^^in an action by a trustee of a turnpike road 

against a lessee of tolls for rent, 

after the demise to him, and before any lent 

bpcnTne due the 4 & 5 Viet. c. 33, passed, "which 

took away certain of the tolls, and therefore the 

lease was void -.-Held bad, on general 

Jlarris v. Moniee, 10 M, & W. 260 , B. J., 

Plea', to an action on a covenant for rent due 
for turnpike tolls, that, before it ’ 

trustees entered into and upon a part ot the tom, 
and ejected, expelled, put out and 
defendant from the possession thereof, and kept 
and continued him so ejected. Beplioation, that 
the trustees did not enter into or upon the said 
part of the lolls, or ®3®®t 

possession thereof, a® =- 7 ®®^ ’ 1“ ^r 

replication was good on special d®™"^ 
althoiicrh it put in issue not only the expulsion 
but als'o the entry, the latter being immaterial 
and impossible ; and that the defendant heaving 
mixed up the entry and expulsion as constituting 
toe evMon, the plaintiff had a ng^ to » 
him, and to accept toe is^e as tendered. 

V. Oooden or Ooden, 8 M. & • 890 , 1 B. (N.&.) 

673 ; 11 L. J., Ex. 424. 

Eiffht of Trustees to vary Tolls let— Notice to 
Mortgagees.]-The trustees of a turnpike road 
acting under a general and special act, tbc 
tolls of a particular district, upon which toils 
there is a luortgage, it being stated when the tolls 
are let that a certain gate would be moved and 
the tolls taken in future under the then new 
(special) act. Lists are affixed to ^be toll gates, 
aiid the gate in question is moved. Up to the 


in excess of those previously taken at the gates 
in Question ' the leLee attends the meeting, and 
obSs t^sneh proposition; the meeting is 
adiourned, and the lessee tiles a bill, and moves 
for an injunction to restrain the trustees from 
making any order reducing or altering f^® 
on the^oTOund that the trustees are boinid by the 

tease nol to prejudice the plaintifi’s righ s, and 

that the mortg^'g®®® 

acts of parliament regulating tuinpike loaas ; 

Held firat, that trustees of a turnpike road, being 
SfbUc officers, are not debarred I™ 

toe tolls, because they lease them. Bext, that 

what was intended to be yyyyLj, 

restore the previously existing state ^ Inint ff 
and was. although a detriment to the plamtitt, 
damnum’ sine injuria. It could not be assumed 
that the trustees were neglecting their duty, and 
therefore not giving notice to toe mortgagees 
rather showed that no «i3ucttou was itoended. 

Motion refused with costs. v. 7 >b 

6 W. E. 176. 

g. atortgage of Tolls. 

By Trustees— Validity of.]— A mortgage ep- 
cutod by A., B., 0., D. and E., as trustees of a 
i ?urnpilJ road, is not invalidated by shewing 
that\., who had acted as a trustee for many 
years, had not been appointed under seal, as 

required by the local act ^ p 

//«res, 1 N. & M. 237 ; 4 B. & Ad. iio \ 2 B. J., 

K. B. 88. 

Statutory Authority to make — p!on- 

structiou.1— Trustees of a turnpike road being 
desirous of obtaining an act authorising the 
makinn’ a new road connected with the tormei, 
the plaintiff agreed to advance 2,000k for the 
purpose of making the new road, "P®'' 
the payment secured by a mortgage of the toUs 
of both roads. The trustees obtained an act 
which authorised the making of the new road, 
repeated the act under which the old was made, 
and placed both roads under one system ot 
management, treating them for most If ''f f® 
one road. By this act it was provided, that the 
tolls of toe old road should be applied, first, m 
paving toe expenses of obtaining the act; 
secondly, in paying the interest on mortgiiges of 
the tolls receivable under the old act; toirdly, 
ill repairiaff tbe old road; and, fourtniy, in 
paying the principal of the old moitgagcs. . nt 
that the tolls of the new road should be tq.>phed, 
fii'st in paying the expenses of obtaining the 
act ; secondly, in making and repairing the new 
road; thirdly, in paying the interest of money 
borrowed on the tolls of the new road ; and, 
fourthly, in paying the principal of moneys 
borrowed under the repealed act, or borrowed on 
the tolls of the new road. A party advanqecl 
2,OOOZ., and a mortgage was made to him of the 
tolls, toll-houses, &c., in such a form tluit it wxa 
doubtful whether it extended to the tolls of the 
'in'/'' ■’ 
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the new. Crewe CLord^ y. Udlestoti , 1 De Gr. & J. 
93 ; 3 Jnr. (N.S.) 1061. 

Of Toll-houses.] — The trustees of a public 

turnpike act, which empowers them to erect 
toll-houses, and mortgage the tolls, and which 
<Ieclares that there shall be no priority among 
the creditors, have no power to mortgage the 
toil-houses or gates. FalrUtlo d. Mytton y, 
Crdhept, 2 Term Eep. 169 ; 1 E, E. 455. 

If ill fact they have made such a mortgage, 
and an ejectment is brought against them by the 
mortgagee, they are not estopped by their deed 
from insisting that the act gives them no such 
power. Ih. 

— — Money ‘^Borrowed and taken up at 
Interest.’*] —The trustees of a turnpike being 
iiulcbted to their clerk in 81 Z., for business done 
as a solicitor, gave him a mortgage for 80Z., which 
recited the consideration to be money advanced 
bv him to them Held, that the mortgage was 
valid under 3 Geo. 4, c. 126, s, 81, the transaction 
being equivalent to money “ borrowed and taken 
up at interest” by the trustees. Doe d. Jams v. 
Jones ^ 5 Ex. 16 ; 19 L. J., Ex. 284. 

Secured Creditor — Priority.] — Trustees under 
a turnpike act having demised to one of several 
mortgagees such proportion of the tolls arising 
from the road and of the toll-houses and toll-gates 
for collecting the same, as the sum advanced by 
him bore to "the whole sum raised on the credit 
of the tolls, the mortgagee brought ejectment for 
the toll-houses and toll-gates, in order to repay 
himself the interest due to him : — Held, that he 
might well maintain his action, notwithstanding 
a clause in the act that all the mortgagees should 
be creditors upon the tolls in equal degree. Doe 
d. BanltsY, Booth, 2 Bos. &; P. 219 ; 5 E. E. 575. 

“Priority of Charge.”] — By a turnpike act 
the tolls were subject to the payment of moneys 
borrowed and to be borrowed thereupon. The 
trustees granted mortgages of such tolls, in the 
form given by 3 Geo. 4, c. 126, s. 81, conveying 
to each creditor such proportion of the tolls, and 
the toll-gates and toll-houses, as the money 
advanced by him bore, or should bear, to the 
whole sum clue or to become due on that security. 
By a subsequent act for making a new branch 
road, the former act was continued, and tolls 
were granted in respect of the new branch, to 
be applied like the former, and to be subject to 
the debts incurred on the credit of the former 
tolls ; and it was enacted that all moneys due 
on such credit should be entitled to “ a preference 
and priority of charge and payment ” before any 
moneys advanced under this act for making the 
new branch : — Held, that the words “priority of 
charge” did not prevent this mortgagee from 
acquiring a legal estate in the subjects mortgaged, 
and that he might recover the toll-houses and gates 
in ejectment, only remaining accountable to the 
other mortgagees for such portion of the tolls as 
they were entitled to in respect of their advances. 
Dae d. Thompson v. Zediard, 4 B. &: Ad. 137 
1 H. & M. 683 ; 2 L. J., K. B, 12. 

Eights of Mortgagees.] — The 3 Geo. 4, c. 126, 
■s. 49, enables a mortgagee whose mortgage is 
under s, 81 to recover on his own demise only, 
the toll-gates and toll-houses in ejectment, 
although there are prior unsatisfied mortgages at 
the same time upon the tolls, toll-gates, and toll- 


houses. The first mortgagee under this statute is 
in a different situation from an ordinary mort- 
gagee, as he does not take the whole legal estate ; 
and, therefore, the objection that at law a subse- 
quent mortgagee has no estate cannot prevail. 
Doe d. WattoTi Y. Penfoldji Q. B. 757 ; 3 G. & D. 
235 ; 12 L. J., Q. B. 70 ; 6 Jur. 948. See Doe d. 
Zevi Y. Born, Q. B. 757 ; 3 G. & D. 239 ; 12 
L. J., Q. B. 72 ; 7 Jur. 38. 

E jectment by a mortgagee to recover possession 
of the toll-gates. After the commencement of 
the ejectment, another ejectment on the demise 
(laid earlier than in the first action) of another 
mortgagee was commenced. Judgment went by 
default, in the second ejectment ; and before 
trial the sheriff gave the plaintiff in the second 
ejectment possession under a habere facias posses- 
sionem : — Held, that the plaintiff who had com- 
menced his ejectment first was entitled to the 
verdict. Doe d. B%ttt v. Rous, 1 El. & Bl. 419 ; 
22 L. J., Q. B. Ill ; 17 Jur. .502. 

- Claims on Toll Pund.] — See infra, 
Application op Funds. 

Assignment of Validity.] — An. assignment of a 
mortgage of tolls according to the form prescribed 
by 3" Geo. 4, c. 126, s. 81, has no validity unless 
produced and notified to the proper clerk or 
treasurer, and by him entered in the book kept 
for that purpose within two months from its 
date. Doe d. Jones v. Jones, 5 Ex. 16 ; 19 L. J., 
Ex. 284. 

The fact of the clerk having prepared or 
attested the execution of the transfer is evidence 
from which a jury may infer a notification to 
him. Ih. 

Where the trustees held meetings, and had 
separate clerks at several places within their 
district : — Held, that the clerk of the place in 
which the mortgage was made and entered was 
the proper clerk to receive the notification, 
although the mortgage included the tolls of the 
whole district and the clerk was himself the 
mortgagee. Ih. 

A. made a voluntary assignment of turnpike 
bonds to B., in trust for himself for life, 'and after 
his death for his nephew. He delivered the 
bonds to B. but did not observe the formalities 
required by 3 Geo. 4, c. 126, s. 81, to make the 
assignment effectual : — Held, on his death, that 
no interest in the bonds passed by the assignment, 
and that B. ought to deliver them to his executors. 
Searle v. law, 15 Sim. 95. 

Secondary Evidence of—When Allowed.] 

— Where an assignment, of turnpike tolls had : 
been executed by way of mortgage to A, : — Held, 
in an action by his personal representative after 
his death against the trustees for arrears of 
interest, that a search for the security in the 
office of A.’s solicitor, where his papers had been 
deposited, except some deposited in a suit 
against A.’s representative in the office of one of 
the masters in chancery and also in the latter 
office, without finding the security among any of 
such papers, was sufficient evidence of its loss to 
let in secondary evidence, and that entries in a 
book of the trustees, indorsed “ Mortgage Book,” 
containing an abstract of the names of the 
creditors, the amounts of their securities and the 
interest due upon them, was good secondary 
evidence of such security. Par doe v. Price, 13 




Trustees; of a turnpike road who, by their loc 
act, are to apply the tolls in keeping down t 
interest of the principal sum borrmved on 1! 
credit of the act, and then m keeping 
in repair, are not justified m paying off o 
arrears of interest when the road is out of repa 
before defraying the expense of the ^ 

only the interest periodically falling due. ly 

^.mtcUirnn, 4 El. & Bl. 200 ; ^ f K. 10 
24 L. J., M. C. 25 ; 18 Jur. 111b ; 8 W. E. /O. 

By a turnpike act the trustces^ were ‘Hfi 
all moneys received by theni by virtue ol the i 
upon the roads included in the act: 
paying the expenses 
obtaining of the act ; 
dischargiiii 

to time be owing in r 
might have 


act- 
in ' 

of and incident to the 
secondly, in paying and 
aiiy'^interest which might from tiine 
_ ; • -espect of money which 

xxerv. been borrowed on credit of the toils 
for “which the tolls arc to be taken by former acts theinby 

with interest | ; thirdly, in keeping the, roads in repair ; 

fourthly, in paying and discharging any interest 
. ,, I OT money which might bo borrowed on the credit 
at the 1 . fifthly, in reducing and discharging 

the principal moneys borrowed on the credit ot 

the toUs authorised to be taken by former acts ; 

■I jur. <ot , X »*.4.u. lastly, in reducing and discharging ttie 

that the deed conferred no y^j^^ipal moneys which should thereafter be 
mortgagee to the payment of :_-Heid, that a mortgagee of the toils 

and consequently that to be taken hy the former acts hatl no 

did not lie against action against the trustees whatever tor 

the arrears of interest due to him, whether the 
of obtaining the act had been _ paid or 
diether the trustees had or had not in 


Bonum notabile.]-— By 3 ueo. 4, c. 

s 81, the trustees of a turnpike may borrow 
money upon mortgage. The form of mortgage 
given in the act, assigns the tolls, 'S'l 

toll-houses to the mortgagee, to hold £qi the 
residue of the term f,.,.- — -- 
granted, unless the mortgage mouey 
be sooner repaid Held, first, that such a mor - 
gage is bonum notabile where the road and toll- 
houses are, and not where the d^d is a. .... 
time of the mortgagee’s deato. 
md Worliwp C 
L. J., Q. B. 164 


i. Berj. V. Balhy 

(Tmsiees), 1 B. C. C. 134 ; 22 

[; 17 Jun 734 ; 1 W. E. m 

Hekf, secontlly, 
legal right on the 
the principal or interest 
a mandamus to pay the money 
the trustees. Ih. 

Personal Liability of Trustees.]— The chair- 
man of the trustees of a turnpike road applied 

to the treasurer of the road to adTauoe to tne interest. J'ln; 

trust 2,OOOZ. as a temporary loan ; the treasurer j j 92 ^ 

placed the sum required to the credrt of the ■ 

trastees, but he received no such security as rs Priority Allowed 

provided by 3 Geo. 1, c. 126, s. 81 ;-Held, that 

the chairman was not exempted from personal 
liability by 7 & 8 Geo. 4, c. 24, s. 3, the money 
not having been borrowed on the credit or tiie 
tolls in the manner prescribed by the staHites. 

JParTott Byre, 3 M. & Scott, 857 ; lU Bing. 

283 ; 3 L. J., C. B . 3. j 'fpg expenses of erecting 

widenini^, 
in rediiciiq 
Parish— Priority several sums 

received securities, and also other debts now due or here 
the after to become drie i—E:’!, q- " 

at liberty to apply the tolls m pay ^ 

-3 of interest in: 'priority ' .to the repairs, 01 
the road, and that the furids not being sufficM^ 
for both, no order could be made upon them 03" 

;;rrhe wTumls became thereby insufficient ^ to towards 

thP renair of the roads : -Held, first, that 5 & 6 Will. 4, c. oO, s U4. 
fvi^; 69, did not give the trustees a right v f '.7^ f f ■ 

to apply their funds otherwise than as directed M G. 1^^ ; L. E. o Q, B. 45/ , -U. i. o j , i . 

by the local act, and therefore the payment of W E. 102/. recitin- 

arrears of interest by the trustees was improper. A turnpike act (4 Yict. c. xxxv.h 

tmth SJuelZ TurnpiM Roads (Trustaes), that the principal sum borrowed on the e wht ot 
3 El & B1 .699 ■ 2 0 L E. 1506 ; 23 L. J., M. C. the toUs under former acts stp lemamed unpaid, 
lal T« together TOth arrears of interest thereon, and 

Hkd secondlv, that the justices had power to that such sumsooidd not be paid, nor the m 
mSe the order on the parish notwithstanding thereon clisdmrged, nor the road r 

the improper application of the funds ; but the without further powers, ouaoted that .ill moneys 
court cracurred with the quarter sessions that it received by the trustees should bo applied in ^ 

was not necessary nor expedient to oast on the first place in paying and discharging . ^ . j! 

present occupiers in the parish the burden of which might from time to time he owij m 
paYiuent of former arrears of interest, and there- respect of any money borrowed on the oi edit ot 
fn^ZZd their order IT). the tolls ; secondly, in mamtaimng and keeping 

The trustees of a turnpike road have no power the roads in repair ; audthircEy, ™ '‘'‘J 

to apply their funds in payment of arrears of if "“If BvM oi for 

interest upon moneys secured upon the tolls in application under 4 A 5 \iot m .>9, for n^Mdu 
priority to the necessary repair of the roads. IV. for contribution from the highway late. . , 


When Priority Allowed — Special Pro- 
visions.] — a turnpike act the tolls were to he 
applied, in the first place, in payment ot the 
costs of the act ; in the next place, m paying and 
discharging all interest now duo and owing, and 
which shall hereafter become due, ni)on any mort- 
1 gage or securities of the tolls, and in defraying 
' ■ ---■•"■J toll-honses, &c., and of 

repairing, <fec., the roads ; and, ]astl.y,. 
.£r. paying off and discharging tliG' 
* of money due on any mortgage or 

fleld, dh'at i the:.trustees^ 
■' ■ " “ mieiit of 


5. Application of Funds. 

Arrears of Interest — Order on 
of Eepairs.] — By a local act the moneys 
under the act were to he applied in repamng 
roads, and then in paying the interest ot the were 
moneys advanced on the credit of the act. After arrears 
4 & 5 Yict. c. 59, the trustees applied 
towards payment of former arrears of ii 
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that the act did not authorise the payment of 
arrears of interest before repairing the road. 
Jfarhet Ilarho rough and Bra m ton Turnpihe 
Trustees v. Judder ha/ Highway Board, 42 L. J., 
M. C. 137 ; L. 11. 8 Q. B. 308 28 L. T. 446 ; 21 
W. R. 737. 

Money borrowed— Sinking Fund.] — Money 
borrowed by the commissioners of a turnpike 
road, on the security of the tolls, after 12 «& 13 
Tict. c. 87, to pay off a, debt contracted before 
that act, is not money borrowed after the passing 
of the act, within the meaning of the act ; and 
therefore the sinking fund, directed by that act 
to beset aside out of the tolls to pay off such 
money, comes within 13 & 14 Viet. c. 79, and 
will not have priority over all other payments 
out of the tolls. Chatham Local Board v. 
Brekerter Pavement and Bond Commmio}iers, 
35 L. J., M. C. 81 ; L. R. 1 Q. B. 24 ; 12 Jur. 
Qs.S.) 47 ; 13 L. T. 273 ; 14 W. R. 51. 

Insufficiency of Fund — Apportionment.] — 

When the roads of a turnpike trust pass through 
several parishes, and the funds of the trusts 
applicable to the repairs of the roads are insuffi- 
cient, the funds ought to be apportioned to the 
roads in each parish according to the amount of 
repairs in each parish, and not according to the 
mileage in each ; and the deficiency thus left in 
■each parish may be supplied by contribution out 
of the highway rates, under 4 & 5 Viet. c. 59, s. 1. 
Brighton Turyipihe Boad,<t TrnntecH v. Predon 
/Surveyors, 39 L. J., M. G. 33 ; L. E. 5 Q. B. 
146 ; 22 L. T. 92 ; IS W. E. 574. 


6. APPLicATioir OP Highway Rates to 
Eepaies. 

Under 4 5 Viet. c. 59.] — The 4 &: 5 Viet. 

<i. .59, which provided foj* the application of 
liighway rates to the repairs of turnpike roads 
when tire revenues of the turnpike trusts were 
insufficient, applies to turnpike roads not in 
existence at the time when it was passed. Suuh 
Island Turnplhe Bsad Trustees v. Patritv/ton, 

1 B. & S. 747 ; 31 L. J., M. C. 18. 

Turnpike Trust, what is.] — A turnpike 

trust is not the less a turnpike trust within 4 & 5 
Viet. c. 59, because the funds of it are derived 
from other sources than from tolls taken on the 
road. 

A turnpike trust may be within the provisions 
of 4 &: 5 Viet. c. 59, although the road was made 
and the tolls are taken under a public general 
statute. II). 

Jurisdiction of Justices,] — Justices can 

make an order for a portion of the highway rate 
to be applied to a turnpike road authorised to 
be made, where part only has been completed 
and opened to the public. Boherts v. Boberts, 
3 B. ck B. 183 ; 7 L. T. 320 ; 11 W. R. 85. 

By a local act, subsequent to 4 & 5 Viet. c. 59, 
the trustees of a turnpike trust were directed to 
apply the trust funds (after discharging the 
expenses of the obtaining the act), first, m the 
management of the roads, salaries of officers, &:c., 
but not exceeding in any year 300h ; secondly, 
in the maintenance and reparation of the roads, 
but so tha,t the amount expended for these pur- 
poses should not exceed yearly 1,600Z. • and, 
lastly, in pa.ying ofi a debt due from the trust. 
The revenue of the trust was in excess of the ^ 


expenditure, so that there was a small sum 
applicable to the reduction of the debt ; but 
desirous to apply a larger sum to this purpose, 
the trustees obtained an order of Justices under 
4 & 5 Viet. c. 59, s. 1, on the grounds that the 
funds of the trusts, although sufficient for the 
repair of the roads, if applied as directed by the 
local act, would be insufficient if the sum pro- 
posed to be applied to the liquidation of the 
debt were paid : — Held, that the justices had no 
jurisdiction to make the order. Wear dale Bis- 
trict Highway Board y. Alston Turnpllte Trust 
Tr%gteeSyW> L. J., M. C. 173 ; L. R. 1 Q. B. 396 ; 
12 Jur. (N.S.) 563 ; 14 L. T. 546 ; 14 W. R. 
988. 

Contribution Order — ^When Trustees entitled 
to .] — K private act (5 Geo. 4, c. xciv.), after 
authorising trustees to establish a ferry across 
the river Ai’un at Littlehampton, in Sussex, and 
make roads in communication therewith, pro- 
vided that the roads when made, as well as the 
ferry, should be maintained and repaired out of 
the tolls thereby authorised to be taken. The 
act specified no limit of time for the expiration 
of the trust, but it was provided that if the 
execution of the authorised works should not be 
completed within the space of ten years, all the 
powers and authorities given should cease and 
determine, save only as to so much of the work 
as should have been completed within that time. 
The ferry was established, and all the roads 
made with one exception ; but the funds 
derived from the tolls being insufficient to keep 
one of the roads so made in repair, an order was 
made by justices in special sessions, under the 
provisions of 4 & 5 Viet. c. 59, s. 1, for contri- 
bution out of the highway rates towards the 
repair of such road : — Held, that the road in 
question was a turnpike road within 4 & 5 Viet, 
c. 59, and that as the funds of the trust were 
inadequate to keep it in repair the justices had 
a discretion to appropriate a portion of the high- 
way rate towards its maintenance. Bee/, v. 
FrcneJi, 48 L. J., M. C. 175 ; 4 Q. B. D..5b7; 41 
L. T. 63--C. A. Affirming 26 W. R. 437, 

Held, also, that the completion by the trustees 
of the whole system of roads specified in 5 Geo. 4, 
c. xciv., was not a condition precedent to the right 
to call upon the parish to contribute towards the 
repair of the roads that had been made. 1 h. 

A turnpike act (5 Viet. c. Ixix., s. 1) prohibited 
the trustees from taking any toll on a certain 
part of their roads, between a town and a bridge ; 
but enacted, by s. 2, that in case the trustees 
keep and continue in good repair that part of 
the road, then it shall be lawful for them to take 
on such part of the road the tolls specified. The 
trustees kept this part of the road in repair and 
took thereon the tolls specified, wiiich were 
sufficient to pay for the repairs of that part of 
the road. But the tolls taken throughout the 
trust being insufficient to meet the repairs of 
the road within it, the trustees, under 4 tk 5 Viet, 
c. 59, s. 1, applied for a contribution order upon 
the parish in which the above part of the road 
was situate : — Held, that the trustees were not 
entitled to an order. Marhet Harbor ough 
Trustees v. Ma/rhet Harbovouyh Highway Board, 
42 L. J., M. C. 139 ; L. R. 8 *Q. B. 327 ; 28 L. T. 
660 ; 21 W, R. 844. 

The hamlet of W., within and part of a parish, 
was, by a local act, constituted the town of W., 
and placed under the management of commis- 
sioners, and the surveyor of the highways was 
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required to pay a proportion of the Mghrray 
rates to the commissioners, W. contiMing hahk 
to contribute to the parish rates. 

local act, for maintaining a turnpike iwd horn 

W. to L., and sea defences_ 
road and the lands adjoining from the fntiue 
encroachments of the sea, trustees '^ere appointed 
to carry the act into efieot, with 
and assess rates upon the owners of the lane , 
and the powers conferred by the tormer local 
act were not to be afieoted, except that tiie 
commissioner were to be relieved ^ 

taming and protecting so f| 

was within W. The Public Health A<=t (11 ^ 12 
Yict. c. 63) was afterwards applied to M and a 
local board was appointed which was to execute 
the office, and have all the powers of ^'^iveyois 
of highways, except where such powers might be 
Lonsisteiit: and tlie inhabitants of ^ 

were not to be liable to highway rate oi othei 
payment, not being toll, in respect of makin^ 
or repairing roads or highways within anpiansh, 
township, or place, situate beyond the limits of 
such district. Portions of the turnpike^ road 
being out of repair, and the revenues acermng to 
the trustees under the local act being insufficient 
to keep it in repair, and preserve the embank- 
: ments, an order was made upon the surveyor 
of the highways of the parish tor payment ot a 
portion of the highway rates to the trustees, to 
be laid out in the repair of the portion of the 
turnpike road within the parish, and this order 
heing appealed against Held, first, that the 
road in question was a turnpike road witliin 
4 & 5 Yict C.59. Meq.'^. WortMiUf <tnd Lanmnff 
3 El"& Bl. 989 ; /c HE. im ; 

23 M. 0. 187 ; 18 Jur, 907 ; 2 W. H. 4/8. 

Held, secondly, that by the local act, the 
management of the road was transferred from 
the commissioners to the turnpike trustees, the 
latter haying the ordinary right to seek reiiei 
from the parish in case of the deficiency of the 
funds, and the parish heing liable to an mdict- 

mehtdor non-repair of the road. Ih. _ 

Held, also, that the local board of health was 
made the surveyors of the highways wnthin the 
district, and empowered to niake a highway rate 
for the purpose of contributing towards the 
deficiency of the turnpike funds, and that the 
order appealed against was therefore invalid. 

^ A turnpike act provided for the application 
of the tolls to payment of the expenses of the 
act, salaries, interest of debt, repairs of road not 
exceeding 800k, reduction of principal debt, and 
further repairs of road. The estimated rev enue ot 
the trust was 1,087k, and expenditure 1,0 17Z. rand 
after allowing for salaries, interest and 800k 
towards repairs, the surplus, 88k, was applied 
towards reduction of principal debt. That left 
a deficiency of 21 7Z, to be raised by parochial 
contrihurions, and the sum of 22Z. 3,’?. lliZ. w^as 
the contribution claimed from a parish i Held, 
that the justices might make an order for pay- 
ment of such contribution from the parish. 
Mawhy y. Hoj^ldnson, 10 L. T. 27. 

An order for the payment of a portion of the 
^ parish highway rate, to cover the repairs of a 
' turnpike road, and including expenses which had 
been already,' and before information, incurred, 
is bad. JB^'Oion v. £!vctM, 34 L. X, H. 0, 101 ; 
11 Jur. Cn.s.) 541 ; 13 W. E. fiSO. 

When Fund misapplied.]— Trustees of 
turnpike roads have no right to pay off arrears 


of interest of money borrowed on security of Hie 
tolls before iiroviding for the repair ot the i , 

conh-ary to their local act; and. where they had 
done so^— Held, that an oi-der ot special sebhione 

23 L. J., M. C. 134 ; 18 Jur. lllo. 

Bepairs of Distnrnpiked 
-liability of County Authority for Half Cost. 

The Hishwavs and Locomotives (Amcndmeiit) 

Act, 1878 (41 & 42 Yict. o. 77), by 

that any road which has “ between the 31st of 
December, 1870, and the date of 
to be a turnpike road ... shall be dtLUit 
to be a main road, and one half of the expenses 
incurred from aud after the 29th (>f Septembei’, 
1878 hv the highway authority* in the maiii- 
tenance of such road, shall as to 
thereof which is within the limits ot an} 
area be paid to the highway authont} of ^uch 
are? by the county authority C)f the comity in 
which such road is situate, out of the J 
rate.” The corporation of the town ^i^id boi ouuli 
of E. wus the highway authority ot the lb. 
hi^^hway area. Under ss. 47-— 50 ot ttie 
Improvement Clauses Act, 1847 (10 k II Vic.^ 
c W), such portions of the turnpike 
entering E. as came within the area ot the 
“town” were taken out of the turnpike trusts, 
and the obligation to repair the same ^ as 
imposed upon the corporation. By a louU. aet 
in 1872, the boundaries of the boipugh weie 
enlarged and all the provisimis of the acts 
relating to the “town” were made ‘tplXeablc to 
the enlarged area of the borough, Ihe ctiect 
was that '"the further portions of the Uinipike 
roads, thus for the first time brought within the 
area of the borough, were taken oiit ot tlie 
turnpike trusts by the operation ot the loiuis 
Improvement Clauses Act, 1847, and ceased to 
be turnpike roads :-Held, that these portions, 
being only parts of turnpike roads, hud not 
ceased to be “turnpike roads,” and were nut to 
be deemed to be main roads within s 13 ot 
the Highways and Locomotives (Amendment) 
Act 1878, and that consequently the county 
authority was not liable to pay half the expenses 
of their maintenance. Lancaster JL y. Lwn- 
dale CorporatUm, 53 L. J., M. Cb 5 ; 8 App. Cas, 
494 ; 49 Ij. T. 308 ; 32 T¥. E. bo ; 48 J. I - -b ^ 

H. L. (E.) And see further supra, A, a, a, i. 
(cols. 83 et seq.). 

Notice of Application for an Order.]— The 

notice of an intended information betore a 
special sessions to obtain an order for paymen t 
of a portion of a highway rate to the trustees 
of a turnpike road under 4 k 5 Yict. c. oa, s. 
need not state what iiortion of the road is out 
of repair, or to what purpose the money is to be 
apidied, or that the road is within the divisiop 
for which the sessions are held. Beg. v. Bre^m^ 
3 New tes. Cas. 333 ; 12 Q. B. 816 ; 18 L. J ., , 
M. C. 4 ; 12 Jur. 1068. 

Order for Payment of Bate.] — An order p| 
special sessions, directing the payment of a por- 
tion of the highway rate to the surveyor, tor t:h^ 
purpose of repair of a turnpike road, under 4 k 5 
Yict. c. 59, s. 1, must appear on the face of it to 
be made at a special sessions holden in and for 
the division of the county in which the turnpike 



7. OFFEirCES UPON. 

Permitting Cattle to Wander.] — Horses graz- 
ing on the side of a turnpike road, with a man 
ill charge of them, they being under his control, 
are not liable to be impounded, under 4 Geo. 4, 
c. 95, s. 75, as “ wandering, straying, or lying 
about the road. Morris v. Jefrios^ 55 L, J., 
M. C. 143 ; L. B. 1 Q. B. 261 ; iS L, T. 629 ; U 
*VV. E. 310. 


Drawing Timber otherwise than upon wheeled 
Carriages.] — -vehicle composed of a rough 
skeleton of woodwork, fifteen feet long, having 
two wheels placed behind the centre, the fore- 
part being shod with iron, which in going do-wn 
hill comes in contact with the ground, retarding 
its descent, is' not a -wheeled, carriage within 
3 Geo, 4, c. 126, s: 121, Radnorshire County 
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is situate. Reg. v. Hertfordshire JJ. or Reg, v. 
Moriee or Morriee, 2 D. & L. 952 : 1 Hew Sess. 
Gas. 585 ; 14 L. J., M. C. 75 ; 9 Jur. 731. 

An order directed the payment of 9Z, 5<9. to the 
surveyor for the purpose of repairs, being a por- 
tion of the rate or assessment levied or to be 
levied by virtue of 5 A 6 Will. 4, c. 50 : — Held, 
that it was not essential to specify in the order 
what propoi'tion of the rate was to be paid. 
Zh. 

An order made in pursuance of an information 
need not adjudicate that the information is true, 
or that notice was, in fact, given ; it is sufficient 
if it shews that an information has been exhihlted, 
and that the justices proceeded to act upon it. 
Reg. V. Preston.^ supra. 

Where the order recited an application to the 
justices to order a portion of the rates “ to be 
levied by virtue of the statutes in that case made 
and provided, for the repair of the highways 
within,” Ac., to be paid, Ac. ; and the order 
directed a sum to be paid “ out of the rate which 
shall next be made for the repair of the highways 
within,” Ac. : — Held, that the order must be taken 
to refer to the ai)plication, and was therefore 
warranted by the statute. IJ). 

When such order is made oh the surveyor of 
the highways of a hamlet, it is to be considered 
as stated by reasonable intendment that the 
hamlet is one maintaining its own highways. 
Ih. 

The oi'der need not set out the state of the 
revenues of the trust, the length of the roads, or 
the other particulars into which justices are to 
inquire by the statute. 1 h. 

Where an order ^.-ecited that the surveyors 
appeared, in pursuance of a notice fi’om the clerk 
of the turnpike trust, given pursuant to the 
statute, and there was an affidavit, stating that 
though such notice was, in fact, given, the sur- 
veyors did not appear, but purposely absented 
themselves, there being no reason to suppose 
that the order was intentionally false, and the 
variance being immaterial to the validity of the 
proceedings : — Held, no objection to the order. 
Ih. 

An order on the parish surveyoi', for the repairs 
of a turnpike road, can, only be made under 4 A 5 
Viet. c. 59, s. 1, upon its appearing to the justices 
that the turnpike trust funds are insufficient. 
Reg. V. Trafford^ Gorton Surreyvrs^ In 5 
EL A Bl. 967 ; 25 L. J., M. C. 70 ; 2 Jur. (N.S.) 
399 ; 4 W. B. 260 ; ;7 Gox, G. C. 76. 


Order on Officer of Turnpike — Authority of 
Justices.] — Justices at special sessions have no 
authority to make an order on the treasurer or 
other officer of a turnpike road to repair the 
road, or to pay money to be applied to the repairs 
of it, without Iiaviug first examined the sufficiency 
of the funds, nor -^vithout giving such officer an 
opportunity of shewing the condition of the 
funds. Reg. v. St. Alhnis JJ.^ 1 C. L. B. 536 ; 
22 L. J., M. C. 142 ; 17 Jur, 531. 

Where the. clerk of the trustees of a turnpike 
road which was out of repair had been summoned 
by a single justice, and two justices at a special 
sessions for the highways, without allowing the 
clerk to shew cause that the turnpike funds were 
insufficient, made an order convicting him in a 
penalty, and ordering him to repair the road : — 
Held, that though the certiorari was taken away, 
the order was so entirely without jurisdiction 
that a certiorari might issue to bring up the 
order to quash it. Ih. 


Tinder 2 & 3 Viet. c. 81.] — Under 2 A 3 

Viet. c. 81 (which act has expired), justices might 
make an order that the parish surveyor shall pay 
a portion of the rate levied under 5 A 6 'Will. 4, 
c. 50, to the trustees of a turnpike road for its 
repair, when it appeared that the income arising 
from the tolls was insufficient to defray both the 
expenses of repair and the interest on money 
advanced on mortgage of the tolls, although, 
under the local act constituting the trust, the 
income arising from the tolls was directed to be 
expended first in repairs, and afterwards in pay- 
ment of interest ; and although it appeared to 
them that the income would be sufficient for the 
purpose-of repairs alone. Reg.Y. White, 3 G. A H. 
284 ; 4 Q. B. 101 ; 12 L. j'., M. 0. 31 ; 7 Jur. 
106. 


Jurisdiction of Special Sessions.] — Under 

2 A 3 Viet. c. 81, s. 1, a special sessions had juris- 
diction to make an order on the parish surveyor 
of the highway to pay a certain sum to the 
trustees of a turnpike road, although the funds 
of the turnpike trustees were not exhausted. 
Reg. V. Berhs JR, 8 D. P. C. 727. 


Appeal against Order — Notice.] — Bj'- 4 A 5. 
Viet. c. 59, s. 3, a right of appeal is given against 
an order of justices made at special sessions for 
highways in pursuance of that act, the appellant 
first giving to the justices ten days’ notice 
“ within six days after such order, judgment, or 
determination shall be so made or given” ; — 
Held, that notice of appeal must be given within 
six days after the decision of the justices at 
special sessions, and not within six days after 
tlie service of the order upon the surveyors of 
highways. Reg. v. Berhy shire JJ., 1 Hew Sess. 
Gas. 645 ; 7 Q! B. 193 ; 14 L. J., M. C. 84 ; 9 
Jur. 551. 


Interested Justices.] — Where, upon a trial 

of an appeal to quarter sessions against an onlcr 
of two justices, directing a sum of money to be 
paid by the surveyor of highways to the commis- 
sioners of a turnpike trust, two justices were 
present, one of whom was a respondent in the 
appeal, being one of the justices making the 
ortler, and the other was a creditor of the turn- 
pike trust, and one of them voted, the court 
quashed the order, upon the ground that the 
justices were interested. Reg. y. Hertfordshire 
JJ.. 1 Hew Sess. Gas. 490 6 Q. B. 753 ; 14 

L. J., M. C. 73 ; 9 Jur. 424. 
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when properly applied to for such purpose. 

V. JDinrr Reconler, B2 W'. E. 87h ; J.l. 
SQ. 

Eepair of Main Roads.]-— ante, A, 5, i. 

Conversion of Main Road into ordinary Mi^li* 
way-— Application for Provisional Order.]— The 
16th section of the Highways and Locomotives 
(Amendment) Act, 1878, provides as tollows : 

“ If it appears to a comity authority that any 
road within their county which, witlnn the 
period between the 31st of December, 18/0, and 
the date of the passing of this act, ceased to be 
a turnpike road, ought not to become a main 
road in pursuance of this act, simh authont} 
shall, before the 1st of February, 187U, malm an 
application to the local government board lor a 
provisional order declaring that such road_ ought 
not to become a main road.” The section turther 
provides that, “subject as aforesaid, wliere it 
appears to a couiiiy authority that any r<-.ad 
within their county, which has become a main 
road in pursuance of this act, ought to cease to 
be a main road and become an urdiuaia high- 
way, such authority may apply to the locap 
government board for a provisional order dccUii- 
ing that such road has ceased to be a main roiul 
and become an ordinary highway ' : Held, that 
a road which hatl ceased to be a tuimpike road 
within the period speciliod by tlic iirst ot the 
above-mentioned provisions, and hml become a 
main road, there being no ajiplication for a ])ro- 
! visional order before the 1st of February, 1.8/3, 
was not excluded from the opemtion of the 
second of the above-mentioned provisions, and 
that the local government board had, therefore, 
jurisdiction to make a ])rovisio'ual oi’fler declai- 
ing such road an or< Unary highway upon aii 
application made subsequently to the ist ol: 
February, 1879. AVy. v. LihuiI 
Board jA L. J., .M. C.'lOi; 15 Q. B- D. TO ; 53 
L. T. 194 ; 49 J. l\ 580— C. A. 


C. BIUDGEB. 

1. Liability to Bkpaih. 
a. Public User. 

Who Liable.]— Bridges must bo repaired by 
the county when it does not jippear wh<) else 
ought to repair them. /iVa* v. Ynrk.diire ( \] . if.), 
5 Burr. 2594 ; 2 W, Bl. 685 ; Lofft, 238 : 2 Fast, 
342 ; 6 R. R. 439. 

If no one be bound by tenure or prescrlptinn 
to repair a bridge, it shall be repaired by the 
inhabitants of tlic county wherein it is situate. 
Ilex V. Oxford^'hlre, 5 L. I. (o.s.) C. 127. 

! Built by Private Person.] — The county is 
bound to repair a bridge bfiilt by a private 
person, if it is of public utilit3L if/vr v. 

,Uih>e (IF- -K.), supra. 

But, if he iias the benefit of it, ho must repair. 

Where an individual builds a bridge which lie 
dedicates to the public, Ijy whom it is used, the 
county is bound to repair it. Ih. 

As a general rule, the county is liable repair 
bridges built by private individuals before 43 
Ueo. 3, c. 59, if the public use such bridges. 
iiVc/, 4 New Sess. Gas. 222 ; 15 Q. B. 827 ; 

19 L. J., M. C. 223 ; 14 Jur. 956. 

The county may be compelled to rejiair a 
bridge built in the highway, and used by the 


177 


178 


f 


WAY — Bridges. 


public above forty years, though originally 
erected by a private individual for his own 
coiiveniencc. Hex v. Glaniorqan^ 2 East, 856, n. ; 
6 K. B. 450, n. 

Where a person, about forty-five years back, 
erected a mill and a dam thereto for his own 
proht, per quod he deepened the -water of a ford 
through which there was a public highway, but 
the passage through which was before the 
deepening very inconvenient at times to the 
public, and the miller afterwards built a bridge 
over it, which the public had ever since used : — 
Held, that the county and not the miller was 
charu'eable with the rei)aration. Hex v. Kettt^ 
2M. &S. 518; 15 B. B. 880. 

Bridge not built in existing Highways 

— Acquiescence by County.] — Upon the trial of 
an indictment against the inhabitants of a 
county for the non-repair of a bridge built by 
private owners, but not built in an existing 
highway, the true effect of the evidence as to 
the dedication to and the adoption of the bridge 
by the county is alwa 3 ^s a question for the jury. 
The fact that such a bridge is of public utility 
and is used by the public is not necessarily con- 
clusive against the county on the question of 
liability, user and iitilit}'' being only elements 
for consideration in determining that question ; 
but there need not, in addition to evidence of 
public user and public utility, bo proof of an 
overt act amounting to a formal adoption by a 
body capable of repi'esenting and binding the 
county. Beff, v. Simthampton County (17 Q. B. D. 
424) in part dissented from. Beq. v. Southamp- 
ton County, m L. J., M. C. 112 ; id Q. B. D. 590 ; 
57 L. T. 261 : 16 Cox, C. C. 271 ; 52 J. P. 52. 

The owners of land on one side of a river 
made a road across such land, and built a bridge 
connecting such road with an existing highway 
on the other side of the river. They then dedi- 
cated both bridge and road simultaneouslj' to 
the public, who afterwards used the same : — 
Held, that the bridge not having been erected 
in an existing higliwajY the county was not 
liable for its repair, inasmuch as there was no 
evidence of acquiescence by the county in the 
bui Idiug and dedication of the bridge. The effect 
of the 2Lst section of the Highway Act, 1885, is, 
in the case of count 3 r bridges built subsequentl 3 ' 
to that act, to throw the liability in respect of 
surface repairs to the roadwm 3 ’- of the bridge and 
approaches upon the highway authority. Where 
a county of a town has been created b 3 ^ charter 
and declareil to be a separate count 3 q the count}’- 
ill which it was originally situated is not liable 
for the repair of bridges within its boundaries. 
Bsq. Y. Southampton County. 55 L, J., M.C. 158 ; 
rr'Q. B. D. 424 ; 55 L. T. 822 ; 85 W. B. 10 ; 16 
Cox, C. C. 117; 50 J. P. 778. 

In Time of Floods.] — A bridge may be a 
public bridge which is used b 3 ^ the public at all 
such times as are dangerous to pass through the 
river. Bex v. JS^orthampton, 2 M. <& S. 262 ; 15 
B. H. 241. 

A bridge used only on occasion of floods, and 
lying out of and alongside the road commonly 
useci, is a public bridge, and the county is liable 
to repair it. Bxx v. JDevon, R. & M. 144. 

A bar across a public bridge kept locked, 
except in times of flood, is conclusive evidence 
that the public has only a liuiitetl right to use 
the bridge at such times. Bex v. Buehinyham 
(^Marquu'), 4 Camp. 189. 


b. Description of Bridg*e. 

Flnmen vel cursns aq-aee.] — The inhabitants 
of a county are bound by common law to repair 
bridges erected over such water only as answers 
the description of fiumen vel cursus aqum ; that 
is, water flowing in a channel between banks 
more or less defined, although such channel may 
be occasionally dry. Bex v. Oxfordshire, 1 B. 
& Ad. 289 ; 8 L. J. (O.S.) K. B. 354. 

Though there cannot be a bridge which the 
county is bound to repair, where there is no 
cursus aqiim, yet it is a question of fact in each 
case, whether an arch thrown over a cursus aquae 
is such a bridge or not. Bex v. Whitney, 4 
N. & M. 594 ; 8 A. & E. 69 ; 7 G. & P. 208 ; 
1 H. & W. 147 ; 4 L. J., M. C. 86. 

The fact of the arch or bridge having no para- 
pets does not of itself prevent its being a county 
bridge. Ih. 

It is not essential to a bridge, in the legal 
sense of the word, that it should be a structure 
over water which flows at all times. Bey. v. 
Berhyshire, 2 G . &; D. 97 ; 2 Q. B. 745 ; 11 L. J., 
M. C. 51 ; 6 Jur. 483. 

8emble, that arches ought to pass over some 
branch or channel of a river in order to come 
within the legal definition of bridge, and to 
render the county liable. Bex v. Oxfordshire, 
5 L. J. (O.S.) M. C. 127. 

But arches which have been erected and serve 
for the purpose of draining lands on each side of 
a public road at times of inundation, and are not 
absolutely essential to the passage along the 
road, will not l^e considered as bridges, or as 
forming part of a bridge, unless it shall appear 
that tliey have always been repaired by the 
county. Ih. 

And see Bex v. Gloucester, post, col. 185. 

Culvert only Necessary.] — Trustees under a 
turnpike act having built a bridge across a 
stream where a culvert would have been suffi- 
cient, but a bridge was better for the public, the 
county cannot refuse to repair such bridge on 
the ground that it was not nbsolutel}^ necessary. 
Bex V. Laneaish'i re, 2 B. & Ad. 818 ; 1 L. J., 
M. C. 1.- . ■ 

Street.]-— xi bridge ma}" be so situate as to be 
a street within the meaning of a statute. Beaver 
V. Manehester Cojporation, 8 El. & Bl. 44 ; 26 
L. J., Q. B. 811 ; 4 Jur. (N.s.) 28. 

Foot-bridge.] — A foot-bridge, formed of three 
planks, mine or ten feet long, and a hand-rail, 
and which carried a public footpath across a 
small stream, was held not to be repairable as 
a county bridge ; that it had been repaired by 
the commissioners under the local act of parlia- 
ment. Bey. V. Southampton, 18 Q. B, 841 ; 21 
L, J., M. G. 201 : 17 Jur. 254. 

New Bridge on Site of Old.] — See eases, post, 
coi. 185. 


c. Batione tenurse. 

Owner or Occupier.] — At common law, the 
liability to repair bridges, ratione ten arse, is 
thrown ultimately on the owner of the land, as 
between him and the occupier, though primarily, 
as far as the public are concerned, the occupier 
may be chargeable. Baker v. Greenh ill, 3 Q. B. 




County Bridge — When within Municipal 
Boundary.] — Where a toll-bri(l,ii,-e has been built, 
and a turnpike road made in crumection with it 
under a local act, on the termination ot tlie 
period of the trust, thou^L'-h the bridge is within 
the boundaries of a municipal borough, it becomes, 
such a county bridge undei’ 33 & 34 Viet. c. 73, 
s. 12, as to make it repairalde by the inbahitn,nts. 
of the county, unless there is some immemoj'ial 
usage imposing a liability on the inhabitants of 
the borough to repair all bri<lges within its. 
boxtndarie>s, A toU-bridge xvas made over the B, 
river at W. for the purpose of connecting the 
back streets of W, with the county districts on 
the other side of the river. A turnpike road was 
made in connection with the bridge ; both the 
road and the bridge were constructed under t>ne 
act. There were sepaiute trusts of the britige 
and the road, but the trustees of the one were 


148 ; 2 a. & D. 435 ; IX L. J., Q, B. 161 ; 6 Jur. 
710. 


Infant,] — An mfant seised of lands in the 
actual possession of his guardian in socage, is not 
indictable for the non-repair of a bridge ratione 
tenurm. Hex v. Sutton^ 5 N. & M. 353 ; 3 A. &; E. 
597 ; 1 H. & W. 428 ; 4 L. J., K. B. 215. 


Guardian in Socage.] — The guardian in socage, 
if in ])ossession of the lands charged with the 
rcpai]*s, is indictable. J h. 

Bo, any occupier of the lands charged. Ih, 


Indictment.] — An indictment, charging an 
individual with the repair of a bridge by reason 
of Ins being owner and proprietor of a certain 
navigation, is not equivalent to charging him 
ratione tenurse, but is erroneous; and, if judg- 
ment is given thereon, upon error, it will ho 
reversed. Rex v. ICerrison^ 1 M. & S. 435 ; 14 
R. K. 491. 

An indictment for not repairing an ancient 
bridge, describing it as being situate within the 
parish of P. and M., and averred that the inhabi- 
tants of P., and tliose of the township of M. 
aforesaid, were liable to repair such bridge, 
without p]-oceeding to state what part of it was 
.situate in the township of M., and that the 
inhabitants thereof xvere liable to repair it 
Held, bad, as no special or sufficient consideration 
was shewn to render the inhabitants of the 
township liable to repair, as tliey could not hold 
land, and consequently could not be liable 
ratione tenurm. Rex v. Peneejoes and 3Iac1iyn- 
lleth, 3 D. Ac li. 388 ; 2 B. & C. 166 ; 26 E. E. 
294. 


Evidence,] — To an indictment against the 
inhaXritants of a county for the non-repair of 
a foot-bridge, they pleaded that it xvas parcel 
of a carriage-bridge, which A. was bound to 
repair ratione tenurfe. Replication admitted the 
liability of A. to repair the carriage-bridge, but 
denied that the foot-bridge was parcel of the 
same, whereupon issue was joined. The evidence 
was, that the cai-riage-bridge mentioned in the 
pleadings had been built before 11 19j and that 
certain abX)ey lands had been ordained for the 
repairs of the same, and the proprietors of those 
lands (of which those mentioned; to be held by 
A. formed pait) had always repaired the bridg'e 
so built. In 1730 the trustees of a turnpike 
road, with the consent of a certain number of 
the proprietors of the abbey lauds, constructed a 
wooden foot-bridge along” the outside of the 
parapet of the carriage-bridge, partly con- 
necte<l with it by brickwork and iron pins, 
and partly resting on the stonework of the 
bridge Held, that this (being the bridge 
mentioned in the indictment) was not parcel of 
the carriage-bridge which A, was bound by 
tenure to repair ; and, consequently, that the 
county xvas liable to repair the foot-bridge, 
Rex V. Middlesex, 3 B. k Ad. 201 : 1 L J 
M. C. 16. 

Indictment against a county for not repairing 
a bridge : pica, that S. w'as liable ratione tenure. 
The plea is not sustained by evidence that the 
estate of B. was part of a larger estate, which part 
he purchased of the former owner, who retained 
the rest in his own hands, and as well before the 
purchase as since had repaired the. bridge ; but 
where in such case the county was found guilty, 
the court gave leave to stay the judgment upon 
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payment of costs until another indictment was- 
preferred, in order to try the liability. Rex v. 
Oxfordshire, 16 East, 223. 

An indictment for non-repair of a, bridge on a- 
liability ratione tennixe cannot be sustained 
where it apjiears that the tenemenl on which the- 
liability is charged originated within time of legal 
memory. Rex v. Ilaojman, M. & M. 401 ; 31 
E. E. 742. 

On an indictment for the non -repair of a bridge 
ratione tenune r — Held, that a record of Kdw. 3, 
setting out a presentment of the ihshop of 
Lincoln for nori-i'epair of the liridge, and his 
acquittal by the jury, whieli was sliortly after- 
wards followed by a grant of pontage from the 
crown, on the ground that it had been fonnd by 
inquest that no one was liable t(.> repair thov 
bridge, is admissible to iiegiitive any inunemurial 
liability ratione tenune. Rey. v. tiutton, 3 X. Ac V. 
569 ; 8 A. Ac E. 516 ; 7 L. J., Q. B. 205. 


d. By Prescription. 

Corporation.] — As to the liability of a corpora- 
tion by prescription to repair a bridge, see Rex 
w. Straff ord-ujmi- A am Corjmration. 14 East, 
348. 


Hundred,] — A hundred may be charged by 
prescription xvith the reparation of a bridge, and. 
this, although it appears that by a statute within 
the time of legal memory, one of the townshij)S, 
parcel of the hundred, was then annexed to it. 
Ilex v. Osicesiry, G M. Ac B. 361 ; 18 11. E, 39, S. 
See also Rey. v. Chart and Lonyhridye, infra. 


Parish.] — A pari,sh may be indicted for non- 
repair of a bridge without stating any otlier 
ground of liability than immemurial usage. Rex 
V. Hendon, 4 B. i Ad. 028 ; 2 L. J., .M. (j. ,55. 

A public bridge, ropaimble ).)y Immemorial 
custom by the inhabitants of a hundred, is not a 
highway within the meaning (d that term in 
5 Ac 6 Will. 4, c. 50, s. 5, and is not repairable 
under that act by the ])arish in which il. is. 
situated, iikv/. v. Chart and LonqhrUhfe, 39 
L. J., M. 0. i07 ; L. E. 1 (1 C. 237 : 22 L. T. 
416 ; 18 W. R. 791 ; il Cox, C. C. 5U2. 

By 5 & 0 Will. 4, c. 50, s. 5, it is enacted, t!i,at 
the word “highways'’ shall be understood to 
mean all roads, bridges (not being county 
bridges), carriage ways, Acc, Held, that a 
bridge of the above descri[>tioTi was a county 
bridge, ami repairable by tiie liundred, within 
the exception of county bridges. Ih, 
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trustees of the other. This bridge was within the 
mimicipal boundaries of the borough of W. Ou 
the expiration of the trust the county repaired 
the road, but the bridge %vas allowed to fall into 
disrepair. The county of D., in which the bridge 
was situated, was theioiipon indicted for its non- 
repair, and was found guilty Held, upon the 
argument for a new trial, that the county was 
rightly convicted : and that as there was nothing 
shewn in the case to cast the liability to repair 
on the borough in which the bridge was situated, 
on the expiration of the period of the trust 
affecting the bridge, it became a county bridge 
repairable by the inhabitants of the countv under 
33 & 34 Viet. c. 73, s. 12. B.rg. v. JDonet (luhaU^ 
tants)^ 45 L. T. 308. 

e. When bnilt tinder Special Authority. 

Canal Act — Deepening a T'ord,] — A canal 
company, authorised by an act of parliament to 
make a river navigable, and to make and enlarge 
certain navigable cuts, and build bridges and 
other works connected with the navigation, 
having for their own benefit made a navigable 
cut and deepened a ford which crossed the high- 
way, and thereby rendered a bridge necessary 
for the passage of the public, which was accord- 
ingly built at the expense of the company in 
the first instance : — Held, that the company was 
bound to maintain it, and that the burden of 
repair was not to be thrown upon, the inhabi- 
tants of the county. v. LlncUei/^ 14 East, 

317 ; 12 R. 11. 529. 

Act for making River liTavigable.] — A com- 
pany being empowered under a local act to 
make a river navigable, and to take tolls, and 
to amend or alter such bridges or highways as 
might hinder the passage or navigation, leaving 
them or others as convenient in their room, and 
they having forty years ago destroyed a ford 
across the river in the common higiiway by 
deepening its bed, and built a bridge over tlie 
same place, are bound to keep such bridge in 
repair, as under a continuing condition to pre- 
serve the new passage in lieu of the old one, 
which they destroyed for their own benefit. Rc,v 
v. Kent, 13 East, 220 ; 12 E. K. 330. 

Where certain persons and their successors 
were authorised })y act of parliament to make 
a river navigable, and. to cut the soil of any 
persons for making any new channel, by virtue 
of which they out through a highway, and 
rendered it impassable, and a bridge was built 
over the cut, over which the public passed, 
and which had been repaired by the pro- 
prietors of tlie navigation : — ■ Held, that the 
proprietors, and not the county, were liable to 
repair. Ren! v. Kerri non, 3 M. & S. 520 ; 16 E. E. 
342. 

Alteration of Bridge.] — By 43 Geo. 3, c, 59. 
s. 5, the inhabitants of a county were compelled 
to repair no bridge thereafter erected or built by 
a private person or body corporate, unless under 
the direction or to the satisfaction of the county 
surveyor or some person appointed by the jus- 
tices. By a local act of 1827 a road passing 
over a bridge was made repairable by trustees ; 
but at no time was the bridge or its approaches 
actually repaired by them, ^The road became an 
ordinary highway. By another local act of the 
same year a canal company was empowered to 
make, maintain, and support bridges across their 


i navigation, providing no existing liability to 
I repair a bridge not erected or altered by" the 
I company should be affected. The company 
j raised the surface of this bridge, wdthout altering 
i the structure, in order to give the approach to 
I another bridge over their navigation the incline 
required by their act. They did this without 
I reference to the county surveyor or justices. By 
I 33 & 34 Viet. c. 73, s. 12, where a turnpike road 
I shall have become an ordinary highway, all 
i bridges which were previously repaired by the 
I trustees of such turnpike road shall become 
j county bridges, and shall be kept in repair 
! accordingl}'- : — Held, that by this alteration this 
I bridge had not become repairable by the canal 
1 company, and that this general provision of the 
j last act was not limited to those bridges erected 
j by private expense, which alone were repairable 
j by a county under 43 Geo. 3, c. 59, s. 5 ; nor to 
I bridges which had been actually repaired by 
trustees. Reg. v. Somerset, 38 L. T. 452. 

Indictment — Division of County.] — Indict- 
ment against the inhabitants of the Isle of Ely, 
for non-repair of a public bridge in the Isle of 
Ely and county of Cambridge, averring that they 
were liable, but stating no specific reason. Plea, 
that the bridge was in a public highw'ay, over an 
artificial cut made in the highway by the adven- 
turers for draining the Bedford Level ; that the 
bridge was rentlered necessary by the cut for the 
purpose of the highway ; that the cut was made 
for the benefit of the lands of the adventurers, 
and was maintained by the adventurem until a 
statute, when the property in the cut and its 
I banks, and in the bi-idge, and in the lands bene- 
I filed by the cut, which lands had been previously 
vested in the adventurers, became vested in the 
corporation of the conservators of the fens, and 
the cut was from that time maintained by the 
corporation for their own benefit ; and they 
i have repaired and been liable to repair the 
I bridge : — Held, first, that the count was good, as 
the court must take judicial notice that the Isle 
of Ely was a division of a county in the nature 
of a riding, and, as such, prima facie liable to 
repair bridges within it. Reg. v. Kly. 4 Hew 
Sess, Cas. 222; 15 Q. B. 827’; 19 L.'j., M. C. 
223 ; 14 Jur. 956. 

Held, secondly, that the plea was good, as it 
sufiiciently shewed that the corporation was 
bound to repair the bridge rendered necessary 
by the cut maintained for their benefit. Ih. 

Turnpike Act — County primarily Liable,] — 

Where turnpike trustees erected a bridge in pur- 
suance of the power given them by the act, upon 
a road where there had been iio britlge before : 

! — Held, that the county was primarily liable to 
keep it in repair, even assuming that the trustees 
had funds in hand applicable to that purpose. 
Rem V. Oxfordshire, 6 D. & E. 231 ; 4 B. A G. 
194; 3 L. J. (O.S.) K. B, 198. 

The county or riding is liable to the repair of 
a bridge built by trustees under a turnpike act ; 
there being no special provision for exonerating 
them from the common-law liability, or trans- 
fei'ring it to others, though the trustees were 
enabled to raise tolls for the support of the roads. 
Rex V. Yojdishire ( W* R.')^ 2 East, 342 ; 6 E. E, 
439. 

Railways Clauses Act.] — ^A special act of a 
railway company (incorporated by the Railways 
Clauses Act, 1845, so far as it was not expressly 
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Taried or excepted) provided, that if after notice 
the company did, with reasonable expedition, 
repair a bridge over a turnpike road to the satis- 
faction of the surveyor of the trustees, the latter 
might re])air and recover the costs ; the Turnpike 
Act, however, was suf^e]*ed to expire : — Held, 
that though the Eailw^ays Clauses Act, 1845, s. 65, 
was expressly varied by the special act, yet it 
revived on the cessation of the turnpike trust, 
and an order to repair the bridge might be made 
undei' it. L. C. S' v. Wandaworth Board 

of 42 L. J.,M. C*. 70 ; L. E. 8 C. P. 8. 

Where a railway crosses a highway, and the 
road is carried over the railway by means of a 
bridge, in accordance with the provisions of 
■s. 4G of the Piailway Clauses Consolidation Act, 
1845, the railway company are bound to keep in 
repair the roadway upon the bridge, such road- 
w’ay being part of the bridge wliich by the 
secHori the company are to maintain. Lanea- 
shire and Yorlufihire Btj. v. Bury Corporation^ 59 
L. J.. Q. B. 85 ; 14 App. Cas. 417 ; 01 L. T.417 ; 
54 J.'P. 107— H. L. (E.) 

During Erection.] — The 49 Geo. 3, c. 84, 
ap]iointed trustees for taking down the old and 
building a new bridge over a river, and empowered 
them to take tolls, and that it should be lawful 
for them, out of the moneys received, to build a 
new bridge, and vested the property in the old 
and new bridge during the continuance of the 
act, in the trustees ; and that as soon as the 
purposes of the act should be executed, then and 
from thencefoi'th the tolls should cease, and the 
bridge should be repaired by such persons as 
were by law liable to repair the old bridge : — 
Held, that during the time the trustees w'ere 
engaged in executing the powers of the act, and 
before they had completed them, the county was 
not liable to repair the bridge, Beic v. Somerset^ 
10 East, 305. 

Proprietor taking Tolls. ] — Defendant was 
proprietor of a bridge and received tolls ; the 
bridge being out of repair and impassable, he 
established a ferry and took tolls under the acts 
which authorised the building of the bridge. 
An action was brought against him by the plain- 
tiff for a mandamus commanding defendant to 
repair the bridge, and on a case stated the 
question was, whether the defendant wms liable 
to reinstate the bridge under the acts, and, if so, 
that judgment might be entered for plaintiff for 
4().v, damages and costs, and that the mandamus 
might issue; — Held, that under the acts, the 
defendant having received toll was liable to 
reinstate the bridge ; but the judgment of the 
■court below iii so far as it ordered a mandamus 
to issue should be reversed. NirlioU v. Allen, 
1 B. & S, 9.34 ; 81 L. J., Q. B. 283 ; G L. T. 699 ; 
10 W. E. 741. 

Isle of Wight,] — The Isle of Wight is a divi- 
sion of the county of Southampton, but has no 
separate commission of the peace. Before 1842, 
all }>ublic bridges in the island, not repairable by 
tenure, were repaij'ed either by the tithings, 
parishes or townships in which they were situate, 
■or from rates levied on all the parishes in the 
island under the following circumstances. The 
island having been assessed to the general county 
rate, and appeals against such assessment having 
been entered, an arrangement w’as made, in 1774, 
by consent, under an order of quarter sessions, 
fixing certain proportions to , be paid by the 
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parishes towards the general county rate, but 
leaving the ex})ense of bridges and the house of 
correction to be raised by a local rate, the island 
being adjudged and declared not to be liable to 
pay to the countyj’ate or county house of correc- 
tion, and the inhabitants agreeing to ei’cct and 
maintain liouses of correction and bridges within 
the island at their sole expense. * After tliis 
arrangement, the })ractice was for the county 
quarter sessions, on ap])lieation of the justices 
for the Isle of Wight division, to lay a rate, in 
the nature of a county mte, on every parish in 
the island, for the repair of the island bridges 
and bridewell. Till 1842, there had been no 
instance of tlie gen eiul county rate ]>eing a]q)lied 
to the repair of the island bridges. In 1813, a 
local act appointed commissioners for the r<*.pair 
of the highways in the isiam!, with ])ower to 
make assessments, and enacted that all bridges 
previously repaired by any })arislies, tithings, 
divisions, or townships should, for the future, be 
repaired “in such and the same manner, and by 
such and the same wajes and means,” as other 
bridges usually called county bridges wltliin the 
island had been accustomed to be repaired. In 
1842, and since, the island was assessed generally 
with the county, and no separate island rate 
made. Application for the repair of Inhlges and 
bridewells in the island hatl been since that time 
made to the county (piarter sessions : — Held, 
that all bridges which, at the time of the passing 
of the act, were repairable by the tithings, 
parishes or townships in whicli they woi’c situate, 
were for the future repairable by tlie county 
generalljq and that the arrangcnient rtf 1774 did 
not affect the legal liability of the county, ami 
was no answer to an indictment agaitist it for 
non-repair of such bridges. Boy. v. Boat ham jdon^ 
18 Q. B. 841 ; 21 L. J.. M.' 0. 201 ; 17 Jur. 
254. 

Destruction of Bridge.] — By a local act com- 
missioners were constituted to protect the l^anks < >f 
the Ouse, andl>y anotber act commissioners were 
constituted, imdc]‘ the title of the Middle Ijcvel 
Commissioners, with ]anvcrs over a large district 
of land, and who under such }>owers hail built a 
sluice bridge from bank to bank ovei* the Ouse. 
The tide having lu'oken in and washed away 
such sluice bridge and 110 feet of (he eiubank- 
ment adjoining, a local act was passed, enaeiing 
that the Miildle Level Commission ei’s “shall, 
with all convenient dispatch after the passing of 
this act, at theii* own cost, erect a new bridge, or 
otherwise provide and make and for evei* main- 
tain a good and sufficient continuous road or 
haling path over and .along or near to that ))art 
of the west bank of the Eiver Ouse, where 
recently stood the sluice bridge and roadway 
made by the commissioners.” Tliese commis- 
sioners were ready to build a sluice bi’idge of the 
dimensions of the old one, if there were any 
embankments to which to attach it, hut declined 
to make one to connect itself with the embank- 
ment in its present unrestored condition : — 
Held, that the words of the statute limited the 
duty of the commissioners to the making of a 
bridge of the limits of the former bridge. " Beg. 
v. Middle Lecel Cominiulmiers, 10 L. T. 375. 

On a covenant to build a bridge in a sub- 
stantial manner, and to keep it in repair for a 
certain time, the party is boimd to i-ebuild the 
bridge, though broken down by an extraoi‘dinary 
flood. Brechnoch Sarlgation v. Britehard, 6 
Term Rep. 750 ; 3 E. E. 335. 


185 




SVkY— Bridges. 


f. Satisfaction of County Surveyor. 

Persons within the Act.] — Trustees appointed 
by a local turnpike act are individuals or private 
persons within the meanijig of 43 Geo. 3, c. 59, 
s. 5, which renders it necessary to erect county 
bridges under the dii’ection or to the satisfaction 
of tlie county surveyor. Ilex v. JDerhij., 3 B. ds: 
Ad. 147; 1 L. J., M, C. 15. 

STewly "built Bridges.] — The statute applies 
only to bridges newly built, not to a bridge 
merely widened or repaired since its passing. 
Rex V. Lancashire, 2 B. & Ad. 813 : 1 L. J., 
M. C.l. 

A county bridge having been washed a^vay 
was, after the passing of 43 Geo. 3, c. 59, rebuilt, 
wider than before, and, without notice to the 
county surveyor, by the parish, partly with the 
old materials, and in the same line of passage 
over the river : — Held, that the county was liable 
to repair, and that tins was not a new bridge 
within the meaning of that act. Rex v. Devon- 
shire, 2 H. & M. 412 ; 5 B. & Ad. 383 ; 2 L. J., 
M. G. 74, 

A bridge in the Isle of Wight, originally 
repaired by the tithing in which it was situate, 
was, after the passing of a local act, wholly 
rebuilt by order of the justices for the island 
division. The new bridge was longer than the 
old, and different in form, and stood higher up 
the stream. The expense of the building, and 
of repairs, was defrayed out of the island rate 
imposed under an arrangement. The conditions, 
by 43 Geo. 3, c. 59, were not observed in building 
it : — Held, that the county was liable to repair 
the new bridge. Req. v. Southauqdton, 18 Q, B. 
841 ; 21 L. J., M. C. 201 ; 17 Jur. 254. 


did this without reference to the county sur- 
veyor or justices. By 33 & 34 Viet. c. 73, s, 12-, 
where a turnpike road shall have become an 
ordinary highway, all bridges which were pre- 
viously repaired by the trustees of such turnpike 
road shall become county bridges, and shall be* 
kept in repair accordingly : — Held, that by this 
alteration this bridge had not become repairable* 
by the canal company, and that this general 
provision of the last act was not limited tO' 
those bridges erected by private expense, which 
alone were repairable by a county under 43 Geo, 
3, c. 59, s. 5 ; nor to toidges which had been 
actually repaired by trustees. Reij. v. Somerset,. 
38 L. T. 452. 

g*. When Bridge Widened. 

Obligation to Eepair — Evidence.] —A particu- 
lar parish was bound by prescription to repair 
an old wooden foot-bridge used by carriages only 
in times of flood ; about forty years before the* 
trustees of the turnpike road built on the same 
site a much wider bridge of brick, which had 
been constantly nsed ever since by all carriages 
passing that way : — Held, that to an indictment 
against the county for not repairing this bridge, 
a plea that the parish had immemorially repaired 
and still ought to repair the bridge, was not 
supported by the above facts, and that the burden 
of repairing the new bridge must be borne hj 
the county at large. Rex v. Surrey, 2 Gamp. 
455. ■ 

Liability pro Eata.] — ^VGiere townships- 

have so enlarged a bridge which they were 
before bound to repair as a foot-bridge, they will 
still be liable pro rata. Rex v. YorhsMre ( TF. i?.),. 
2 East, 353, n. ; 6 E. E. 447, n. 


Over Stream of Water.] — A bridge had been 
built before 43 Geo. 3, c. 59, over a stream of 
water. The stream was never known to be dry, 
but in the winter its depth, only averaged two 
and a half feet. It was part of a slieet of water 
crossing low land, and at the place where the 
bridge crossed it, it was confined by embank- 
ments, to prevent it from overflowing the adjoin- 
ing meadows. The judge left it to the jury, 
whether this structure was a bridge over a 
stream of water ; for, if so, it -was not necessaiy 
that it should be for the convenience of the 
public under 43 Geo; 3, c. 59, s. 5, but the county 
was liable to repair it. Reg. v. Gloucester, Gar. 
& M. 506. 

Alteration of Bridge.] — By 43 Geo. 3, c. 59, s, 5, 
the inhabitants of a county were compelled to 
repair no bridge thereafter erected or built by 
a private person or body corporate, unless under 
the direction or to the satisfaction of the 
county surveyor or some person appointed by 
the justices. By a local act of 1827 a road 
passing over a bridge was made repairable by 
trustees ; but at no time was the bridge or its 
approaclics actually repaired by them. The 
road became an ordinary highway. By another 
local act of the same year a canal company was 
empowered to make, maintain and support 
bridges across their navigation, provided no 
existing liability to repair a bridge not erected 
or altered bj’' the company should be affected. 
The company raised the surface of this bridge, 
without altering the structure, in order to give 
the approach to another bridge over their navi- 
gation the incline required by their act. They 


E. Approaches to Bridges. 

At Common Law.] — By the common law,, 
declared by 22 Hen. 8, c. 5, and the subsequent 
bridge acts, where the inhabitants of a county 
are liable to the repair of a public bridge, they 
are liable also to the repair of the highway at 
the ends of such bridge to the extent of 300 feet ; 
and if indicted for the non-repair thereof, they 
cannot exonerate themselves, except by pleading 
specially that some other is bound by prescription 
or tenure to I’epair the same. Yorhslure (W. R.) 
V. Rex, 2 Dow, 1 ; 5 Taunt. 284 ; 7 East, 588 
3 Smith, 437; 8 E. E. 688. 

Prescriptive Liability — 300 Eeet.] — Where* 
there is a prescriptive liability to repair a bridge, 
it is an intendment of law, in the absence of any 
evidence to the contrary, that the liability 
extends to 300 feet of the approaches at each end 
of the bridge. Reg. v. Lincoln Corporation, 3- 
H. & P. 273 ; 8 A. & E. 65 ; 1 W. W, & H. 260 ; 
7 L. J., Q. B. 161 ; 2 Jur. 615, 807. 

The presumptive liability to repair the ap- 
proaches to a bridge is not rebutted by proof 
that the party has been known only to repair 
the fabric of the bridge, and that the only repairs 
known to have been done to the highway have* 
been performed by commissioners under a turn- 
pike road act. Ih. 

A new and substantive bridge of public utility, 
built within the Emit of one county and adopted 
by the public, is repairable by the inhabitants of 
•that county, although built within 300 feet of 
an old bridge repairable by the inhabitants of 
another county, who were bound of course under 
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22 Hen. 8, c. 5. to maintain such BOO feet of road, 
though lying in the other county. Rex v. I)evo7i, 
14 East, ‘477 ; 13 E. E. 285. 

Tinder Canal Act.] — The liability imposed on 
a canal company by a private act of parliament 
of “making and perfecting” and ,niaintainmg 
and repairing bridges to carry highways over a 
canal, includes the liability to maintain and 
repair raised a})proachcs which are necessary at 
each end of the bridges. jYottinffkam Cmmty 
Council V. Jla%eliede)\ Sheffield and Limolmhh'e 
Rif,, 15 E. 85 ; 71 L. T. 4^. 

Eailway Bridge over Highway.] — When a 
railway is carried over a highway hy means of a 
bridge, no liability to keep in repair the imme- 
diate approaches on each side of the bridge is 
cast upon the company by reason of any of the 
\)rovisions in the Eailway Clauses Act, 1845, even 
though the company has lowered the level of the 
old highway in making the approaches. Z. Ji' 
K. W, Ry. V. Sherton XSurwyor of HighiDayis), 
5 B. & S.’559 ; 83 L. J., M, C. 158 ; 10 L. T. 648 ; 
12 W. E. 1102. 

And see fwHher, Eailways. 


i. Part of Bridge in Different Counties. 

Effect of 5 & 6 Will, 4, c. 76.]— -Indictment 
for the non-repair of a bridge. On a special 
verdict, it was found, that, until the passing of 
2 3 Will. 4, c. 04, by w'hich a borough wvas 

enlarged, the bridge was situated without the 
borough, in a county, and had always been re- 
paired by that county ; the metes and bounds 
so altered were adopted by 5 & 6 Will. 4, c. 76, 
for the purposes of that act : — Held, that the 
5 6 Will. 4, c. 70, does not change the legal 

liability of the county; and that, though the 
bridge is now locally situate within the new 
limits of the borough, the county is still liable to 
i repair it. Rey. v. Xew Scirum, 2 New Sess. Cas. 
183 ; 7 Q. B. 241 ; 15 L. J., M. C. 15 ; 10 Jur, 
170. 

Indictment against the inhabitants of B. for 
non-repair of half of a county bridge. A special 
verdict found that the bridge was across the 
river W., in the parish of G. ; that parish G. 
was partly on the right bank, and partly on the 
left bank of the river ; that the whole* of that 
part on the left bank always was in the county 
of E. ; that until 2 & *3 ‘Will. 4, C; 64, the 
boundary between the counties of B. and E. was 
the mid-channel of the river to a point in parish 
G.. and thence inland to another point in the 
mid-channel ; and that 470 acres of parish G., 
between the inland boundary and the river, and 
the part of the river from the one point to the 
other, always until 2 & 3 Will. 4, c. 64, were in 
the county of E. ; that a portion of the bridge 
between the right bank and the centre of the 
river, and resting upon part of the 470 acres, was 
out of repair ; and the doubt referred to the court 
was whether the defendants were guilty. By 
2 & 3 Will. 4, c. 64, and 7 & 8 Viet. c. 61, the 
isolated portions of counties described in schedule 
(M.) to 2 &; 3 Will. 4, c. 64, are annexed for all 
purposes to counties mentioned in the fourth 
column, of the schedule. The schedule describes 
“ part of point G.” as being an isolated part of 
B., locally situate in B. or E., and to be annexed 
to B. The verdict stated that there was no part 
of parish G. to which this description could 
apply,' if not to the 470 acres Held, first, that 


the description in tlie schedule must be under- 
stood to apply to the 470 acres, which ha<l been 
part of the county of R., and tliat tlie statute 
made the part of the county of B. and the mid- 
channel the boundary between the counties. 
Rey. V. Breooji or Rfechiioclishire, 4 New Bess. 
Gas. 272 ; 15 Q. B. 813 ; 19 L. J., M. G. 208. 

Held, secondly, that the liability to rei)air the 
bridge within part of G. was, as an incident- to 
the change, transferred to the inhabitants of B. 
Ih. 

Effect of Local Government Act, 1888.]— A 
bridge at B. was partly within the county of 
Stafford and partly within t]ie county of .Derby. 
By a local act the expenses of maintaining it 
were to be borne in equal moieties by the respec- 
tive county rates. B. was an urb!Ui sanitary 
district partly within the two counties. Under 
s. 50 (1) Qi) of the Local Government Act, 1888, 
B. became wholly included in the county of 
Stafford : — Held, that notwithstanding the above 
section the local act remained in fcivce, and that 
both counties were still liable to pay equally for 
repairs. StaJfordAhire and Revhyshire County 
Comieils, In re, 54 J. P. 566. 

Misdescription of Liability.] — An indictment 
stated, that, from time immemorial, there hath 
been and still is an ancient bridge ; that one 
part of it was in township A., and tlie cither in 
})arish B. ; that the ])art in A. was out of repair, 
and that A. was under a prescriptive liability to 
repair. Tlie bridge consisted of four arches, part 
of the principal arch and the whole of the other 
arches being in A., and that in 1806 tlie priiicijial 
arch had been widened from nine to sixteen feet 
at the joint expense of A. and B. : — Held, that 
there was no snisdescription of the township\s 
liability ; as, if the prescriptive liai)llity to repair 
the ancient Inklge was well described, it was no 
answer to shew that there was something else 
which A, was not bound to repair. Bey, v. 
Addet'hury Ua,sf, D. k M. 324 : 5 Q. B. 187 ; 13 
L. J., M. C. 9; 7 Jur. 103.5. 


2. Presentment for Non-Eepatr. 

The 13 Geo. 3, c. 78, s. 24, empowers every 
justice of the peace, either upon his own view, or 
upon information upon oatli, to make present- 
ment of any highway not well and suiiicieiitly 
repaired. By 43 Geo. 3, c. 59, s. 1, all matters 
and things in the former act cqiitained, relating 
to highways, shall, so far as applicable, be ex- 
tended and applied to county bridges, as fully 
and effectually as if the same, and every part 
thereof, were herein repeated and re-enacted 
Held, that the enactment, as to presentments of 
highways, in the former statute, was virtually 
re-written or re-enacted in 43 Geo. 3, c. 59, as to 
county bridges, and, therefoi’e, is not repealed, as 
to county bridges by 5 & 6 Will 4, c. 50, which 
repeals in terms 13 Geo. 3, c. 78. Rey, v. 'Rreeon, 
3 New Sess. Cas. 434 ; 15 Q, B. 818 ; 18 L. J., 
M. C. 123 ; 13 Jur, 422. 8, P., Bey, v. Merioneth- 
shire, 6 Q. B. 343 ; 13 L. J., M. C. 158. 

Held, also, that 5 & 6 Will 4, c. 50, s. 22, does 
not so far incorporate the provisions of s. 99, as 
to apply them to county bridges, and does not, 
therefore, shew that the legislature intended to 
repeal so much of the 43 Geo. 3, c. 59, as consists 
of clauses incorporated from 13 Geo, 3, c. 78. 

n. 
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3. Indictment and Evidence. 

Liability — Immemorial Usage.]— A parish may 
be indicted for non-repair of a bridge, without 
stating any other ground of liability than imme- 
morial usage. Rex v. JSemloii^ 4 B. & Ad. 628 ; 
2 L. J., M."C. 55. 


Public Bridge.] — The inhabitants of a 

county are bound to repair every public bridge 
within it, unless, when indicted for the non- 
repair of it, they can shew by plea, that some 
other person, or body politic or corporate, is 
liable; and every bridge in a highway is by 
22 Hen. 8, c. 5, taken to be a public bridge for 
this purpose, Rex v. 12 East, 192 ; 11 

E. R. 347. 


only till further order ; and, if the trial of 
another indictment is not proceeded in with all 

Rex South- 


Parish or County — Inspection of Parish 

Books.] — An indictment had been preferred 
against a county for not repairing a bridge at 
the instance of the inhabitants of a parish, and 
the question intended to be tried was, whether 
the inhabitants of the parish or of the county 
were liable to repair it. The court refused to 
compel the inhabitants of the parish to allow the 
parties indicted to inspect the parish books and 
documents relating to the bridge. Rex v. Ruc%- 
ingham 8 B. & C. 376 ; 2 M. & By. 412 ; 
6 L. J. (o.s.) IC B. 346. 

“ Biding.”] — The word “riding” in the Statute 
of Bridges (22 Hen. 8, c. 5, s. 3), is not confined 
to districts called by that name, but includes 
any division of a county which corresponds in 
its* definition to a riding. Reg. v. Isle of Elg^ 
4 New Sess. Gas. 222 ; 15 Q. B. 827 ; 19 L. j., 
M. C. 223. 


dispatch, judgment will be given, 
am])to% 2 Chit. 215. 

Costs — ^Where Defence Frivolous.] — The 13 
G-eo. 3, c. 78, s. 64, empowered the court trying 
an indictment for non-repair of a highway, to 
award costs if the defence was frivolous. The 
43 Geo. 3, c. 59, s. 1, enacts, that all matters and 
things in the act contained relating to highways 
shall, so far as applicable, be extended and 
applied to county bridges, as fully and effectually 
as if the same were repeated and re-enacted : — 
Held, that the clause as to costs in 13 Geo. 3, 
c. 78, was substantively re-enacted in 43 Geo. 3, 
c. 59, with reference to county bridges, and, 
therefore, was not repealed when the 5 & 6 Will. 
4, c. 50, repealed in general terms the 13 Geo. 3, 
c. 78. Reg, v. MeriomthsJhb'e^ 1 New Sess. Gas. 
316 ; 6 Q. B. 343; 13 L. J., M. C. 158 ; 8 Jur. 
778. 

The judge who tries an indictment for non- 
repair of a bridge, removed by certiorari, may 
certify, after the assizes, that the defence was 
frivolous, and, by such certificate, award pay- 
, ment of costs to the prosecutor, which will be 
I enforced by the court in banc. Ib. 


Non-repair of Approaches.] — Although the 
inhabitants of the county are in general liable to 
the repairs of the highway within 300 feet of the 
bridge as well as of the bridge itself, an indict- 
non-repair of the 


merit which charges merely a 
bridge is not sufficient to charge them with the 
not repairing of the highway within that distance. 
Rex V. Gloueestev (^Inhalitcmts')^ 8 L. J. (O.S.) | 
K. B. 97 ; II)., M. C. 120. 

Evidence.] — Upon not guilty to an indictment 
against the inhabitants of a county for not 
repairing a public bridge, it is competent to the 
defendants to give evidence of the bridge having 
been repaired by private individuals. Rex v. 
JSoHhtim2)to)i, 2 ll. & S. 262 ; 15 R. E. 241, 

Of Reputation.] — Indictment against 

the inhabitants of a county for the non-repair 
of a public bridge. Plea, that three persons 
were bound respectively to repair the three 
northern arches of the bridge, ratione tenurje. 
On the trial a witness, who as well as his 
father and grandfather had been employed in 
doing repairs to the county parts of the bridge, 
was asked, “ Have you heard them say who was 
liable to repair the three northern arches?” — 
Held, first, that evidence of reputation was ad- 
missible upon this issue, because, though it 


4. Fines for Non- Repair. 

The court cannot impose more than one fine f or 
the non-repair of a brideu. RexY. Mucliynlleth, 
4 B. & Aid. 469 ; 23 E, E. 349. 


5. Liability for Injuries or Nuisance. 

Injury due to Want of Repair — ^Action for.] — 

No action will lie by an individual against the 
inhabitants of a county, for an injury sustained 
in consequence of a county bridge being out of 
repair. Russell v. Bevon, 2 Term Eep. 667 ; 1 
E. E. 585. 

The inhabitants of a county are not liable to 
be sued, through their surveyor, by an individual 
for damages in respect of injuries to his person 
or property, occasioned by a bridge, repairable 
by the inhabitants of the county, being out of 
repair. Maohinnoii v. Penson, 9 Ex. 609 ; 23 
L. J., M, 0. 97 ; 18 Jur. 513 ; 2 W, E. 262. 

Damage by Locomotives.] — The Locomotive 
Act, 24 & 25 Viet. c. 70, s. 7, enacts that where 
any bridge on a turnpike or other road, carried 
across any stream, watercourse, or navigable 
river, canal, or railway, shall be damaged by 
i reason of any locomotive passing over the same, 


was admissible, because it was not necessarily 
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or com mg into contact therewith, none of the 
proprietors, undertakers, directors, conservators, 
trustees, commissioners or other persons interested 
in, or having charge of, such navigable river, 
canal or railway, or of such bridge, shall be liable 
to repair the damage, &c., but the same shall be 
repaired to the satisfaction of such proprietors, 
&:c., hy the owners or persons having charge of 
the locomotive at the time of the happening of 
the damage : — Held, that this provision does not 
apply to bridges repairable by the mhabitants of 
a coimty. Re(/. v. ICitehemv, 43 L. J., M. C. 9 ; 
L. E. 2 C. 0. 88 ; 29 L. T. 697 ; 22 W. E. 134 ; 
12 Cox, 0. C. 522. 

Use of Swing Bridges--Ohstruction.] — dock 
company having a swing bridge on a public 
highway is bound, on the passing of vessels, to 
use all reasonable means (both as to the number 
of men employed, and number of ships passed 
at a time) to prevent unnecessary delay ; and if 
they do not do all which can be expected of 
reasonable men, and if any one is obstructed in 
consequence, such obstruction wall render them 
liable for the injury sustained. Wiggins v. 
BodAingfoiL/^ k'?. Mi. 

Neglect to Fence Dangerous Place.] — Where 
a canal company was empowered by a private 
act of parliament to intersect highways, and 
to construct bridges to connect the intercepted 
portions, and the canal and bridges were vested 
in them as proprietors, and they were enabled 
to take tolls from boats passing the biidges, and 
they erected swing bildges, which, the boatmen 
were entitled to open for the purpose of passing, 
and ^vhich, when opened, left the edge of the 
canal unprotected, and there was not sufficient 
light or other means of preventing accidents, 
and the consequence was that while the bridge 
was lawfully opened at night-time a person fell 
into the canal and was injured, without any 
fault on his part : — Held, that the company was 
liable to an action for the iujui'y. Manley v. 
8t Helen's Canal and My,, 2 H. &: N. 840 ; 27 
L, J., Ex, 159 ; 6 W. E. 297. 

/dsa KECrLIG-E2tOE. 

Nuisance — Pulling Down Old Bridge— Preven- 
tion of.] — Justices having, under 43 Geo. .3, c. 59, 
contracted for the building of a new bridge in a 
different site, in lieu of the old one, which was 
ruinous ; and having directed the old bridge to 
be taken down before the new one was passable, 
for the benefit of the old materials to be used by 
the contractor in finishing the new bridge ; the 
court refused a writ of prohibition to them to 
restrain them from pulling down the old before 
the new bridge was passable, though there were 
strong affidavits of the inconvenience and loss 
to be sustained by the neighbourhood, in being 
obliged to use a roundabout way in the interval, 
referring the complainant to the ordinary remedy 
by indictment, if the pulling down the old 
bridge, under these circumstances, was a nuisance, 
and seeing no occasion to interfere by applying 
a prompt remedy of a novel kind in modern 
practice. Hex v. Dorset /»/,, 15 East, 594 ; 13 
E. E. 443, 

An injunction granted on an information and 
bill, upon the ground of public nuisance, to 
restrain the magistrates of a county from cutting 
the timbers supporting the roadway of a bridge, 
which timbers and roadway, at the place pro- 
posed to be cut, were within their jurisdiction, 


but of wliich the other extremity was within 
the jurisdiction of a different county. Aft.-Gen., 
V. Forhes, 2 Myl. &: C. 123. 

Bridge in a Public Way— Indictment.] — 

A bridge built in a public way, without pu])l!C 
utility, is hidictabJe as a nuisance ; and so it is 
if built colourably in an imperfect oi- in<!ouvc- 
nient mamier, with a view to throw the onus rj 
rebuilding or re[)airing it immediately on tlie 
county, Ifer v. Yorlishire (IF. .//.), 2 East, 3t2 : 

6 E. E. 439. And see Mav v. Glauwrgan, 2 East, 
356, n. ; 6 E. E. 450, n. 

6. Eatability, 

Occupier of Bridge and Toll-house — Eepairs 
under Bocal Act.] — Mandamus to a justice to 
issue his distress warrant against tlirr occupiers 
of Putney Bridge for a highway rate, assessed 
on. them under 5 A 6 Will. 4, c. 50, s. 27, 
in respect of their occupjation of the bri<ige 
and toll-house, and the laud on which the same 
were erccte<L Ileturn, that Putney Bridge was 
paved, repaired, and cleansed under a local act : 
— Held, that the return was no aiaswer, as s. 1 13 
of the 5 & 6 Will. 4, c, 50, did not exempt tlie 
property from liability to the rate imposed under 
s. 27. Key. v. Paynier., 18 (h B. 399 ; 3 Xew 
Sess. Cas. 465 ; IS L. J., M. C. 169 ; 13 .hn\ 2Sr. , 

Company of Proprietors.] — By a local act. 
a conipan}' of projjrietors were empowered to 
build a bridge for the use of the public, ajid to 
enable them to do so, to raise liuuiey, to be 
advanced l.)y shares among tUemselves, and U]h»u 
mortgage by strangers. 4’hcy were to take tolls 
as soon as tlic bridge was open, to tla* ]mblic, 
which were to be ap])lie<l in paying the interest 
on the debt, aiul the surplus in paying the slia re- 
holders to the extent of 7,} })er ceiit, on their 
share.s. The excess was to be applied in payiiig 
off the shareholders, and w’iien they were paid off, 
the surplus over the interest of tlie inorlgfiges 
was to bo funded until there was a sufiicienl: 
accumulatioti to pay off the mortgage deltt. and 
to raise a sum to meet the annua, 1 rc}>airs : when 
that was done the tolls were ti> cease, and tlic 
company (ff proprietors were ti) become trn.stees 
for the pitblic ; and all the money alloAved by the 
act was raised, but a sum greater than was autho- 
rised by the act was rerjuh'ed.and tvas borrowed. 
The toils produced 1,500/,. per annum, and, wt.iro 
applied in payment of the interest of the mort- 
gage and in reduction of the second debt, but 
nothing was ptiid to the shareiioldcrs : — Held, t hat 
the company w’cre ratable as beneficial occiijnei-s 
of this bridge. Meg, v. JUaelifrlars JJridge, 
Manchester, 9 Ad. <5c E. 828 ; 1 P. & 1). 603 ; 8 
G. 29. 

7. Other Matters, 

Duty to Construct — Canal Company.]— A canal 
company under their act w’cre to make such, 
bridges over their canals as two or more just iocs 
should “ from time to time judge tiecessary. and 
appoint for the use of the owner or occupier of 
the lands adjoining the canal.” The respondent 
was an adjoining owimr, and obtained an order 
from the justices adjudging necessary and appoi n t- 
ing one bridge to be constructed : — Held, that 
the canal company were ]x)und to erect such a 
bridge. Birminyliam- Canal v. Hiohuan, 56 J. P. 
598— C. A. 



Liability to strengthen Bridge sufficient for 
Existing Traffic.] — A dock company being re- 
quired by statute to build such good and 
substantial bridges for carriages, horses, and 
passengers over their cuts, as they should deem 
necessary, and for ever to keep the same in good 
repair, built bridges sufficient to carry the traffic 
of the district as it then existed. Subsequently 
manufactories were established on a tract of land 
inclosed by their cuts, in which large boilers and 
engines of twenty tons weight and upwards were 
constructed, which the bridges were insufficient 
to carry : — Held, on rule for mandamus, that 
the statute did not impose upon the company 
the duty of providing bridges sufficient to carry 
such traffic, lleg. East and India Each 
Co., 00 L. T. 282; 53 J. P. 277. 

Liability to Widen.] — The inhabitants of a 
county are not liable to widen a public bridge 
by force of their obliention to repair it. line 
V. Devon, 7 D. k R. 147 ; 4 B. & G. 670 ; 4 L. J. 
(O.S.) K. B. 84 ; 28 R. R. 440. Overruling 
V. Onmiei'land , 6 Term Rep. 194 ; 8 Bos. & P. 
354 ; 8 R. R. 149. 

Order of Justices for Widening — Discretion.] 
— By 43 Geo. 3, c. 59, s. 2, where any county 
bridge shall be narrow and incommodious it shall 
and may be lawful to and for the justices at 
quarter sessions to order such bridge to be 
widened, improved, and made commodious for 
the public, provided that no money shall be 
applied to the amendment or alteration of any 
such bridge until presentment shall have been 
made of the insufficiency, inconvenience, or want 
of reparation of such bridge, in pursuance of the 
statutes in force concerning public bridges. On 
an application for a mandamus to justices to 
order a bridge to be widened, on the ground 
that it was too narrow for the traffic over it : — 
Held, that the enactment was discretionary. 
Keioport Bridge, In re, 2 EL & El. 377 ; 29 L. J., 
M. 0. 52 ; 6 Jur. (if.s,) 97 : 1 L. T. 181 ; S W. R. 62. 

Held, also, that by the proviso a presentment 
was a condition precedent to making such an 
order. Ih. 

Property in Materials.] — If A. grants liberty, 
licence, power, and authority to B. and his heirs 
to build a bridge on his land, and B. covenants 
to build the bridge for public use, and to repair 
it, and not to demand toll, the property in the 
materials of the britlge when built and dedicated 
to the public still continues in B., subject to the 
right of passage by the public ; and when severed 
and taken away by a wrong-doer, he may main- 
tain trespass for the asportation. Harrison v. 
Barher, 6 East, 154 ; 2 Smith, 262 ; 8 R. R. 434. 

Pees to Clerk of the Peace,] — The sessions are 
not authorised to order the payment by the 
bridgemaster to the clerk of the peace of a 
percentage on ail money raised for the repair of 
brhlges in a particular district, in lieu of all his 
fees for indictments, presentments, Ac., for 
bridges within it, although such percentage was ' 
claimed as an ancient fee, and had been paid ' 
without dispute for a long period of time. Bex 
V. Ilonldfirave, 1 B. A Aid. 312 ; 19 R. R. 332. 
And see liex v. Bird, 2 B. A Aid. 522. 

Tolls—Eerry or Bridge.] — ^A floating bridge, 
which consists of a vessel propelled by steam from 
one side of the river to the other, and kept in its 
course by chains laid down across the bed of one 
stream, is in substance a ferry, and is not a 


bridge within the meaning of s. 72 of the Mutiny 
Act of 1864. Ward v. (Hay, 6 B. A S. 845 ; 34 
L. J., M, C. 146 ; 11 Jur. (N.s.) 738 ; 12 L. T. 
305; 13 W. R. 653. 

Restraining Building of ETew Bridge.] — M. 
being entitled to lands on both sides of a river, 
sold and conveyed to L. a piece of land the 
dimensions of which were minutely given in 
the conveyance, and which was therein stated to 
contain 7,752 square yards, and to be bounded on 
the north by the river, and to be delineated on the 
plan drawn on the deed, and thereon coloured 
pink. The dimensions and colouring extended 
only up to the southern edge of the river, and if 
half the bed had been included the area would 
have been 10,081 square yards instead of 7,752, 
The deed contained various reservations for the 
benefit of M., but contained nothing express to 
shew whether the half of the bed was intended 
to pass or not. M. was at the time owner of a 
private bridge close by, from which he received 
tolls. Thirty years afterwards a bridge was 
projected to cross the river from L.’s land. The 
plaintiffs, who had succeeded to all M.’s property 
in the neighbourhood, brought their action to 
restrain the making the new bridge. If the 
grant to L. passed half the bed, no part of the 
new bridge would be over land of the plain- 
tiffs Held, that the presumption that the grant 
inclu(led half the bed was not rebutted, and that 
an injunction could not be granted on the ground 
that the erection of the bridge would be a tres- 
pass ; held, also, that a stipulation in the grant 
that nothing therein contained should prejudice 
or affect M.’s right to take tolls over his bridge 
did not preclude L. taking away custom from 
that bridge by the erection of a new bridge. 
Michlethicait v. Newlay Bridge Co., 33 Ch, D. 
138 ; 00 L, T. 336 ; 51 j. P. 132— C. A. 

The conveyance reserved to M,, his heirs, Ac., 
the right of entering upon the land or any part 
thereof for the purpose of repairing M.’s bridge : — 
Held, that this did not preclude L. from erecting 
any structures upon the land, provided he left 
reasonable access for the purpose of repairing 
the bridge. II). 

D, FERRIES. 

1. Rights ahd Obligations of Owners 
AND Lessees. 

Bights— Ownership of Land.] — The owner of 
a ferry need not have the property in the soil on 
either side of the river, BeUr v. Kendal, 6 B. A C. 
703 ; 5 L. J. (O.S.) K, B. 282 ; 30 R. R. 504. 

A ferry is the exclusive right to carry passen- 
gers across a river or au arm of the sea from one 
vill to another, or to connect a continuous line 
of road leading from one township or viR to 
another, and not a servitude imposed upon a 
district or large area of land ; and is wholly un- 
connected with the ownership or occupation of 
; land, Neioton v. Giibitt, 12 C. B. (n.s.) 32 ; 31 
i L. J., C. P. 246 ; 6 L. T, 860. See B. C,, affirmed 
in Ex, Ch., infra, col. 196. 

Extent of. ] — Quaere, whether the exclusive 

right of the owner of a feny extends beyond the 
carriage of passengers by boat. Hovldns v. 
iT. i2y., 2 Q. B. D. 224. 

Injunction to prevent Interference.] — ^A 

right of ferry (being in derogation of the common 
rights of the public) rests upon the corresponding 
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3. Distuebakce. 

Proof of Possession.] — It is sufficient for the 
plaintiff to prove that he was in possession (»t a 
ferry at the time the cause of action arose to 
entitle him to maintain an action for the 
anceof it. Trotter y. Harris!, 2 x, & -oa ; 

31 R. R. 593. ^ ^ 

In an action for disturbance of a terry tne 
payment of any specihe sum for passage money 
need not be proved, although unnecessarUy 
stated. Peter v. Kmidal, 6 R. & C. 703 ; o L. -K 
(O.S.) K, B. 282 ; 30 R. R. 604. 

An action for disturbing a ferry being a pos- 
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IliiSifis 

pSo an exclusive 

14 AV. R. Soi. 


-Watemen’s Jpo^ed 

r'nr^ 4. c Ixxv. fWatermeii’s Act), s. .iS_, unposui 

iS=HSBS 

But" where’ the ferry J^^fp^celn 

always exercised from a given 

Hea"tS/hrprivilfge“dW^ 

yards from the ancient landing-place m M 
dlesox. IT)- 

Duty.l-An owner of a ferry for carriages 
is Si to convey carnages and their contents. 
Waller V. Jaclson, 10 M. & W. 161 ; 12 X. J., 
Ex. 165. 

Tiiabilitv for Injuries.]— -The lessees of a ferry 
r)rovided steamboats for the conveyance of goods 
\nd cattle from A. to B„ and also ships for 
landing and emharldng, t£ 

sufficient for the purpose Held 

- iTtim’v sustained by the horse 


p"geSwRhm the line'aml levmini of thmr 
ScS ferry, and also for canyiiig ii ir s nch 
li-np with the intention ot eiaanig iiic 

eSfon with the highway. Ttio new terry winch 
had been set np by the deleiulniiis. and wascom- 
nlained of, was situate l,2ft0 ynnls trom the nhl 
;_IIcI<l. that the limits ot the old li ny 
must bo ascertained by user; that l.y tlie umi 
the old ferry "'as limited to the Ime b.' 1 \veen 
Potter’s For, A stairs -';h'‘""'’‘''7 /f’the ll o 

JSewton V. teodJ, \o k . .i>. i,, . ; 

Tn s I 544 ; 1 1 W. R. 4ilS— Rx. ( <h. 

'■ Held .also, that the defoiidauts liad not caiTied 
neav’tholine of the iilaiiitiils terry as to ha\o 


SO near iiiu Vi. 1- , jmv. ri. 

infringed any right ot the planititfs. 11. 

Proner Mode of Grant.]-Tlie iimpor mode of 

a oiant for a ferry is to make it ho iroui the 
pohit where a highway conies down to the 
water’s o<!ge to a imiiit on the oiipnsuo side, oi 
to a vill. 

Private Right — Compensation,]— C. churned 
compensation against a railway compaiiy_ in 
respect of injury to land held l)y 
city The iniury was occasioned by the works ol 
' the comiinny on the other side of a river, which 
wms the boundary between tlic city and the 

county, bv cutting oil eorrinnnneati«.Hi on Uk 

cLity side Willi a ferry appurtenant iothe laud 
of 0.'^ The land belonged to a cm-poraiinii till 
1844, when it wms sold to A., wlm had a lease o 
it from the corporation. Keither the Ich^o nor 


sufficient for the Held, the^convevance expressly nienrioned the terr^ 

were liable for an ip sffi^ but leased and conveyed the land w'lth 

o? fits and commodities Hi 


ihey had been feewarned) giving way, although 
theVrso was at the time \iy7^ 

management of its owner. WtUougMy 11 »- 
ImigUnj, 12 0. B. 742. 

2. Gbast asd Conveyauce. 

Mature of Grant.]-Xnder a le^se of a ferry 
describing it as a tears across the nver both 
ways a ferrj' across the river one way only will 

pS Pmv.O'«rfi6M.&W.234. 

Charter from Crown — Construction.] 

A charter from the crown granting “all our 

ferriages and passages” ®yy, 

veys only ferries existing at the date of the giant, 

and does not confer on the grantees the light to 

create new ferries over those 

derry Bridge Commissioners v. M Aeeiei , li 

L. R., Ir. 

Effect of User.]— From a user of thirty-five 
years, the jury may presmne that a ferry had a 
leo>al origin. Trotter v. Barns, 2 Y, & J. , 
31 R R 593. 

A variation in the amount of ferriage will not 
•avoid the franchise. /&. 

Ancient Perry— limits Ascertained by User.] 
—The plaintiffs, claiming to be owners of an 


but leased and couvu^^uu txM. , 

fits and commodities thereto belonging. . ^ 
was no evidence as to the original grant ot ihc 
ferry by the crown, nor as to any conviiyance of 
it by name. The lessees of the land ha<l always 
as far as living memory wTUt, kept a boat and 
taken toll. The landing-place 777 

to belong to the corporation Held, that^ ti c 
ferry, if attached to the land of 0., was a pnvate 
right in respect of wffiich compensation might be 
awarded; and that the was warmited m ^ 
concluding that the ferry passed to C. hy the 
conveyance of the land, with its |nnfitsand con - 
modities. Cooling, In 

6 Railw. Gas. 246 ; 14 Q. B. 2a ; 19 L. J*r Q- b. 
25 ; 14 Jur. 128. 
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sessoiy action, evitlence that the plaintiS is in Plea — Public Convenience.] — In an action for 
possession is sufficient, and that the ferry had an evasion of an ancient ferry by carrying pas- 
existed for a long time, without proving* it to sengers across the river near thereto, the court 
have a legal origin, either by grant or prescrip- refused to allow the defendant to add a plea 
tion. Ib, " " alleging a variety of circumstances to shew, that, 

from Ihe altered state of the neighbourhood, 
Obstruction after Suit.] — Evidence of an public convenience required that which the defen- 
•cfostruction after the suit, and before the declara- daiit had done, holding that the plea was clearly 
tion, is sufficient to maintain an action for batl, and at the most amounting to not guilty, 
obstructinga fcriT. Foafc}' wHo^inej", Oowp. 4:54:. Xeioton v. Cub lit ^ o C. B. (N.s.) 627; 2S L. J,, 

IC. P. 176; 5 Jur. (2 v-.S.)847. 

Exclusive Ferry _ Fraudulent latent J - M Dnty.]-Neglect of duty in 

thove w aa esdus.re terry troui A to B tt does , ^ ifoinswcr to an action for 

not prevent persons from going by any othei 6 B. & G. 703 ; 5 

boat troni A. (hreotlyto C though itlies near L g ^ 

provided it is not done fraudulently, and as a j e y j 

pretence for avoiding the regular fciiy^ i Ancient Ferry— Use of Boat of less than Four 

V, Frank, 4 Term Rep. 66(5 ; 2 R. R. 495. j Xons Burthen.] — In an action for the disturbance 

Where there is an ancient ferry from A. to B. 1 Qf ferry, the first count stated, that the piain- 
which leads to a public highway, and another ti:ffs wei-e possessed of a ferry across the river 
constructs a landing-place in C., a short distance Tyne, between North Shields and South Shields, 
from B., and carries passengers over from A. to the conveyance of carriages and passengers ; 
C., whence they pass to the same highway upon ^nd that the defendant disturbed this ferry by 
which the ancient ferry is established, before it carrying passengers. The second count stated a 
reaches any town or village, it is an injury to right to an ancient ferry. The defendant pleaded 
the ancient ferry, for which an action will lie. not guilty, not possessed, and also that the boat 
Huzze-lj v. F\eltl, 2 C.^M. & R. 432 ; 1 Gale, 166 ; nsed by the defendant was of less than four tons 
5 Tyr. 855 ; 4 L. J.,^ Ex. 239. ^ burthen. The plainti^s were a company incor- 

But where there is a river passing by several porated by statute for establishing a ferry across 
towns or places, the existence of an ancient ferry the river Tyne, within the limits of Tynemouth 
over such river from a particular point on one and the townships of South Shields and Westhoe. 
side to a particular point on the other does not Sect. 85 enacted, that, after the ferry shall be 
preclude persons from using the river as a public established, no other ferry shall be set up and 
highway from or to all the towuis or places on used by any persons across the river Tyne within 
its banks which arc not in a line leading from the limits ; and if any person (except the coin- 
oue terminus of the ferry to the other, Ib. pany or persons acting under their authority) 
Where the owner of a boat which was accus- shall use any boat or other vessel of the burthen 
torned to ply for hire, and to carry passengers of four tons or upwards in ferrying for hire across 
across a haven, employed a servant for that pur- the river within the limits, every person offending 
pose, and the servant on one pccaslon received a shall forfeit hi. At the time the statute passed, 
])asseng'er on board, and carried him across the there was an ancient ferry across the river within 
haven, near the line of an ancient ferry, and paid the limits which the company, under the power 
the fare over to his master Held, that the of their act, had purchased ofihe owners Held, 
servant was acting at the time in the ^course of h^st, that the word “burthen” in s. 85 did not 
his master’.s service, and for his master’s benefit, mean registered admeasurement, but capacity of 
and that the master was answerable for his act, carrying. North and Sonth Shields Ferry Co. v. 
and would have been liable for such act if it had J^arker, 2 Ex. 136. 

been distinctly proved to have amounted to an Held, secondly, that the latter part of s. 85 did 
evasion of the ferry. Ib. not limit the general right of ferry, but only 

added a cumulative remedy byway of penalty. Ib. 
Corporation having Statutory Powers.] — A Held, thirdly, that there ^vas no variance by 
corporation empowered by statute to establish reasonof the first count describing the feriy gen e- 
and work a steam ferry, but on whom no obliga- ^^Uy from North Shields to South Shields, and 
tion to maintain has been imposed, has not, like not from one particular terminus to another. Ib. 
the owner of an ancient ferry liable to such an Held, fourthly, that the mere act of ferrying 
•obligation, the right to maintain an action for an passengers was a disturbance of the franchise, 
injunction to restrain a person who, without any although the franchise was not of a prescriptive 
title, has established a ferry which interferes feny to the exclusion of all private boats, but 
with the profits of the ferry worked by the cor- simply of a ferry. Ib. 

poration. LoJidonderry Bride/ e Com. m ism nersY. Held, fifthly, that on the purchase of the 
IIKeever, 27 L. R., Ir. 464 — C. A. ancient ferry, and completion of the new ferry, 

the former became extinct by operation of the 
Declaration — No Averment of Fraud.] — A statute. Ib. 

■count alleged that the defendant, contriving to 

■disturb the plaintiff in the enjoyment of his ferry, Divisible Rights.] — In an action for dis- 

injuriously, and against his will, carried passengers turbing the enjoyment of an ancient ferry, the 
across the river, near the plaintiff’s feny, '"per declaration stated that the plaintiff was possessed 
quod he was deprived of profits of his ferry, aud of an ancient ferry across the Thames, to and 
•disturbed in the posvsession of it Held, that the from the Isle of Bogs, from and to Greenwich, 
count disclosed a good cause of action and was The pleas were : not possessed, and that there 
not bad for omitting to aver that the defendant, was no such ancient ferry. The Only right proved 
in carrying near the plaintiff’s ferry, either was an ancient right of ferry from the Isle of 
intended to defraud the plaintiff or to set up a Bogs to Greenwich : — Held, that the right alleged 
new ferry, Blacheter v, Gillett, 9 C. B. 26 ; 1 was divisible, and that' the plaintiff was entitled 
L. M. & P. 88 ; 19 L. J., C. P. 307 ; 14 Jur. 814. to have the yerdict .entered for so much of the 
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loss of traffic caused by a new ® 

TfenT made to pro^de to %new traffic. Bn” 
W«.s V. e. 2 Q. B. D. 224. 

Comuensation.]— A railway company, under 
the tohovity of their act, constructed across a 
rircr half a mile above an ancient ferry^a railway 

briageimdafoot-bridge,thefoot..bridgebe^^^^^ 

Iw nei^ions going to the railway station and also to 
S Sef The traffic across the fci-ry fell off, 
Sho feriT was given up. The owners of the 
ferrv claimed compensation uncter the Lani^and 
Eailwav Clauses Acts ;-Held, reversing the 

decision of the queen’s bench division, that no 
SiensSion could be recovered, fimt, on the 
ground that an action could not have beennmn- 
fained for disturbanoeof 

traffic* either by the railway or by the f oot-bi id.^ t , it 
they had been' erected without the authority or an 
act ^secondly, on the ground that, the m:iury to the 
feiiT being occasionSd, not by the construction 
but by the w^orking of the railway, the fen y hac 
not been injuriously affected withm the Land. 
Clauses Act or the Kailway Glauses 
Camlrian. JRij,, L. B. 6 Q. B. 422, overruled). /?. 
Sd6 fiivih 6)' Lands Clauses Act. 


Iniunotiou.]— Where the owner of a ferry 
obtained an act enabling him to substitute a 
bridge, and providing that persons evadina th 
tolls by conveying passengers, &c., 
wise than by the bridge, shonld bo liable to 
penalties to be summarily enforced by a ]nstice 
under a distress warrant, and in default nl 
distress by commitment of the offender, and 
a railway company afterwards, having its 
terminus on the hank, established steamboats 
for the conveyance of its passengers across: 
—Held, that, the act giving no remedy by an 
action, and in a case where penalties might be 
recovered de die in diem, the court vtohIcI pro- 
toct by iujuDCtioii uii iufringenieut oi the riglit ; 
and the court would not bimply leave the coxn- 
plaining party to his reniedy by distress m 
order to try the legal right in replevin, but 
would direct an issue to try it, and not allo-w 
the defendant to object that the alleged xvrong 
was done by a corporation, and require^ an 
account to be kept pending an inquiry at law, 
without prejudice to the legal question by 
granting the injunction in a case where the 
injury was not extreme nor irreparable^. (Mnj 
V. Y(t.rinoutli (nul Novwicli Ity., S Hare, ^93. 

Injunction before answer to restrain other 
ferry boats decreed ; granted to stay waste, ^ or 
where the right appears of record. Anon,, 1 v es. 

J.E. 

WEIGHTS AND MEASURES, 

1. JR.egulaiionof, In Contvcicts, 200. 

2. Ch^eation ly Custom^ 

3. Weights or A e^ylimg Machines, 203. 

4. Insgyectors, 20“). 

5. Leet Jury, 207. 

6. Distance, 208. 

7. Sale of Bread — See Baker. 

8 Sale of Coals-See Coals. 


1, EBGULATIOS of. Iff CONTBACTS, &C.^ 

Weiffhine and Measuring Abroad.] — The 
i; “ui 4, 0 . 63 , s. 0, which abolishes he 
use of certain weights aiul measures, and s i , 

wSLll Ld void, cloV Ot Kuider void a con^ 

mteri into in the United Kingdom lor the s. c 
rf gSls to be weighed or lucasurcl by he 
vTCi^hts anil measures mentioned in s. b- 
such goods arc also weighed tin 

country. v. Callniann, b K.\. .fid , — 

L.J.,Ex.128. 

LeeaUty-MuUiples and Parts of Imperial 
MSeJ-Uiidei the Weights am Measures 
Act 1878^a person may sell not only by impei ia 
4easnr»: but by J-l’ Tl". 

imnerial measures. Bellaoiy ■r ( i t- 

Tcontract for the sale of .a certiun nuuibi ' , 

tons of iron by the ton ‘■ long weight m,yn 

contraveution ot the o Leo.^ 1, • ^ 

Will. 4, c. 03, as it is a multiple of 

pound, and consequently sueb .'f 

mien v. 11 Ex, m ; 21 L. J., Ex. -u , i 

Tnr /N s 982 * 3 W. K. 7)76 — Lx. Ch. 

s'emblc tlxat 5 Geo. 4, c. 74, s. 15. is xu>t 
repealed bv .5 & 6 Will. l.c. 63, and conscinent y 
that contiWs by local weights “-f, 
made, if the proportion to the sUiiUaul t-x 
pressed though it is otherwise with respeet t<> 
measures, .iirioeal measures being abolisheil by 
r . 6 Will i c 63, s. 6. 6’!7ra V. Jowx. 11 

kn 393 : 24 L. i.. Ex. 2.79 ; 1 Jur. (N.8.) 1 

3 W. E. olti— Ex. Oil. 


Corn— Sale of.]— The buyer of corn by 

anv other than the Winchester measure was^sub- 
ject to the penalty of to,, in .edition to Ih,. 
value of the corn so boiiglit, bj 2. A ..,1 C.ii. -, 
c 12. ito V. Ariinld, '> Term Kep. .loA 

A contract for the sale of corn by the liobbe 
was in contravention of 2-i Car. 2 c. «• a 
therefore an action would not lie tw tl t buaeli 
' of it. Tyson v. Thomas, W-l-lid. A \. ll.b 

A sale of wheal: by hobbet, whu;h is the deim- 
miixatioii of a measure in, Wales, li the 
delivered is to be detei'mixied by the weight, 
sale by weight, and not by nie;wure, 
fore not contrary to o A 6 5ViU. 4, c. . . 

which applies to sales by measure, and nut to 
sales by weight. Ifughes v. 

El A Bl. 954 ; 23 L. J., H B. 356 ; 1 Jur. (K.S.)- 
42; 2 W. II. 526. ^ . 

Where ma,lt was sold hy the defendant tn the 
nlaintiff by a measure called a hobtxet, Dcuig 
k raeasnre' establLsliea by local oustoni, without 
specifying the proportion which that_ measure 
bore to the stamlard, as directed by .o I’t-o 4, 
c. 74, s. 1.7, and the parties atterwards sctthHl 
their accounts inter alia as to the malt r .lieu , 
that, in an action hy the plaintiff .aspunst t lO 
defendant for wages, he might prove the s(.dtle- 
ment of accounts as a payment of the demanu. 
Oicens V. Benton, 1 C. M. A E. 711 ; o lyr. 3.>i ; 
4 L. J., Ex. 68. 

<< Quarters.” ]— If the reddendum In a hospital- 
renewetl lease is so many cpxarters of com, it will 
be understood to mean legal quarters, reckonnig 
the bushel at eight gallons, altliough^ the old 
leases before 22 A 23 Oar. 2, c, 12, cmitamcd the. 
same redilendum ; and although, till lately, thC' 
lessees paid by composition, reckoning the busiiei 
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at nine gallons, St. Oros^ Ilosjntal y. Howard 
de Walden (i/o?YQ, 6 Term Eep. 338. 

BusEels.”] — A contract described as having 
been made for a certain immber of bushels of 
corn must be considered as a contract for that 
nuniber of statute bushels, A bushel, -without 
any other explanation, means a bushel by statute 
measure. IIocldnY. Coohe^ 4 Term Rep. 314 ; 1 
Chit. 28 (fO- 

‘‘ Acres ” — Evidence.] — A testator devised 
forty "five acres of the lands of Droraquin, , 
known as the house division,” to A., and “ fifty | 
acres of the same lands” to B. : — Held, that I 
extrinsic evidence was not admissible to shew- 1 
that he meant Irish and not statute acres. By ' 
the statutory definition contained in 5 Geo. 4, , 
c. 74, s. 2, the -word “acre” has received a legal 
signification w-hich must be attributed to that 
-word, whether used in a will or other voluntary 
instrument, or in a contract. OHonnell v. 
O' Donnelly 1 L. R., Ir. 284. 

Levying Rates on Coals.] — ^Where, by a navi- 
gation act, certain rates were imposed on coals 
landed within a certain district, which were 
directed to be paid to the commissioners therein 
named -.—Held, that after the passing of the 
5 & 6 Will. 4, c. 63, the commissioners had power 
to levy the rates by the ton (they having been 
previously levied by the chaldron) without first 
applying to the sessions for an inquisition under 
s. 14. Goody v. Penny ^ 9 M. & W. 687 ; 11 L. J., 
Ex. 289. See also Mills v. Fnmwll^ 2 B. & 0. 
899 ; 4 D. & B. 561 ; 2 L. J. (O.S.) K. B. 190. 

Sale of Intoxicating Liquor in Marked Mea- 
sure.] — By the Licensing Act, 1872, s. 8, all 
intoxicating liquor which is sold by retail, and 
not in cask or bottle, and is not sold in aquantit}^ 
less than half a pint, is to be sold in measures 
marked according to the imperial standards. A 
publican, being asked for a pint of beer by a 
customer, went into an inner room, where he 
drew the beer into a marked measure and poured 
it into a jug, which he then brought into the 
room -where the customer was sitting and handed 
to him. The customer could not see the beer 
drawn, and never saw it while in the measure. 
The publican having been convicted of an offence 
under s. S : — Held, that the sale was not complete 
until the beer was handed to the customer, that 
the beer was not sold in a marked measure as 
required by the statute, and that the conviction 
was right. Addy v. Blalie^ 19 Q. B. D. 478 ; 56 
L. T. 711 ; 35 W. R. 719 ; 16 Cox, C. C. 259 ; 51 
J. P. 599. 

A customer asked to be .served -svith a “blue” 
of beer on licensed premises, and the publican 
handed him a vessel or bine containing beer, 
saying, “ That is two pennyworth.” An inspector 
of weights and measures tested the blue, and 
finding it contained one- third of a quart, there 
being no imperial measure answering to one-third 
of a quart, instituted proceedings against the 
publican under s. 8, and a conviction ensued : — 
Held, that the conviction must be affirmed. 
Payne v. Thomas, 60 L. J., K. C. 3 ; 63 L. T. 
456 ; 39 W. R. 240 ; 17 Cox, C. C. 212 ; 54 J. P. 824. 

Deficient Weight-Wrapping Goods 8old in 
Paper.] — PL, a grocer, was charged, under 41 &; 42 
Viot. c. 49, s. 26, with committing a fraud in 
using his scales. A. bought sugar, tea, and 
currants, and in each case a paper bag was 


; weighed along with the article, the total defici- 
ency being forty-six drams. A. knew of the 
prakice, and did not complain: — Held, the 
magistrate was wrong in convicting H. of fraud, 
of which there was no evidence. Harris v. All- 
wood, 57 J, P, 7. 

Weighing of Cattle — ^Erection of Machine in 
Market.]— Markets and Fairs. 

2. Creation by Custom. 

Validity of.] — A custom that every pound of 
butter sold in a particular market town shall 
weigh eighteen ounces is bad. Mohell v. Durell, 
3 Term Rep. 271. 

Effect of Statute upon.] — A declaration stated, 
that a corporation from time immemorial until 
the 1st January, 1836 (when' the 5 & 6 Will. 4, 
c. 63, s. 9, came into operation), had, by persons 
by them appointed, the sole and exclusive privi- 
lege of measuring, and from the 1st January, 
i 1836, of weighing all coal imported into the port 
of London, and the right and privilege of appoint- 
ing to perform such work a sufiicient number of 
fit" and proper persons, and of fixing a reasonable 
rate of payment for such work, to be propor- 
tioned previously to the 1st January, 1836, to 
the measured quantity, and subsequently to that 
day to the weight of the coals, such payments to 
be made to the persons who should do the work, 
and to be for their benefit. The declaration 
alleged a right and privilege of the corporation, 
that every owner of a vessel arriving in the port 
with coals should give notice to the corporation 
in order that the work might be done by the 
meters ; and that the corporation had fixed a rate 
of payment for every score of tons weight, and 
had appointed meters, of whom the plaintiff was 
one ; that the defendant imported several tons of 
coal into the port ; and that, although it was his 
duty, on the arrival of the vessel, and before 
landing the coals, to give notice, he did not do 
so, whereby the plaintiff was prevented from 
weighing the coals, and earning the amount 
payable in respect thereof. Evidence was given 
of a custom to measure all coals imported into 
the port before the 1st January, 1836, and after 
that date to weigh them ; and that the corpora- 
tion had ordered that the meters should be paid at 
a rate per ton on coals weighed instead of per 
chaldron, as before : — Held, that, the right of the 
corporation by custom to measure coals imported 
was not converted by 5 & 6 Will. 4, c. 63, into a 
right to weigh. Smith v. Cartwriqht, 6 Ex. 927 ; 
20 L. J., Ex. 401. 

3. False Weights or Weighing Machines. 

Coavictxou for Possessing — IS ecessity of D se. ] 
—Justices convicted a person for possessing false 
weights and an unjust weighing machine. He 
was receiver of the metropolitan police, and a 
station-house and all the chattels there were 
vested in him under 10 Geo. 4, c. 44^ s. 16 ; in 
the station-house were weights which were light, 
and a weighing machine which, from an injury, 
gave light weight ; these were used in weighing 
coals, which were allowed to the constables. The 
conviction was quashed, because the weights and 
weighing machine were not being used within 
5 & 6 Will. 4, c. 63, s. 21, and the station-house 
was not a store where goods were exposed or 
kept for sale, nor weighed for conveyance or 
carriage, and therefore s. '28 was inapplicable, 
Wray V. Psymlds, 1 El. & El. 165 ; 7 W. R. 86. 
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A farmer hail in his barn or outhouse a balance 
or portable weighing machine and two iron 
w'oighta, which were found by the inspector of 
weights and measures to be light. The inspector 
sow no produce about the premises, and could 
not prove that the farmer exposed or kept for 
sale, or weigheol for conveyance or carriage, 
any goods or produce. He was convicted by 
justices under 5 & 6 Will. c. 63, s, 28 : — Held, 
that the conviction was wrong. Oriffitlifi v. 
Mace, 20 L. T. 484, 

Scales the Property of the Post Office — Juris- 
diction of Justices.] — By s. 25 of the Weights 
and Measures Act, 1S78, every person who uses 
or has in his possession for use for trade any 
weight, measure, scale, &:c., which is false or 
unjust, shall be liable to a fine ; and by s. 59, 
where any weight, measure, scale, &c., is found 
in the possession of any person carrying on 
trade, or on the premises of any person which 
are used for trade, such person shall be deemed 
for the purposes of the act, until the contrary is 
proved, to have such weight, measure, scale, &c., 
in his possession for use for trade. The master 
of a post-office, who also carried on the business 
of a baker upon the same premises, was supplied 
by the post office authorities with a pair of 
scales, which, upon being tested, ]:)rovcd to be 
false. The scales were the property of the post 
office, and were supplied solely for the purposes 
of the post office business : — Held, that the 
justices had no jurisdiction to hear and determine 
an information under s. 25 charging the post- 
master with having false scales in his possession 
for use for trade, the act having no application 
to scales which were the property of a govern- 
ment department, lleg. v. Kent J.L or Kmmley 
J/., 59 L. J., M. C. 51 ; 24 Q. B. I). 181 ; 62 
L. T. 114 ; 88 W, B. 253 ; 17 Cox, C. C. 61 ; 54 
J. P.453. 

Incorrect Machine — ^What is.] — A weighbridge 
at a railway station, which weighs correctly if 
properly adjusted before use, found Iw the 
inspector, who does not adjust it, to be incorrect, 
is not a weighing machine found incorrect upon 
a proper examination within 5 k 6 Will. 4, c. 63, 
s. 28. L. 4* K ir. Ry. v. Richards, 2 B. & S, 
326 ; 8 Jur. (K.S.) 539*; 5 L. T, 792. I 

At a station of a railway company was a i 
weighing machine working by a spring, and 
having a dial plate and an index finger, with 
figures from zero to 560 lbs., which was used for 
weighing parcels and passengers’ excess luggage. 
The machine becoming disordered, the index 
stood at 4 lbs. instead of zero Held, that the 
company was properly convicted of having in its 
possession a weighing machine which was found 
to be incorrect and unjust. <9. TP. Ry. v. Bailie^ 
5 B. & d. 928 ; 34 L. J., M. C. 31 ; 11 Jur, (if.B.) 
264 ; 11 L. T. 418 ; 13 W. B. 203. 

A pair of scales had a hollow brass ball hang- 
ing upon the weight end of the beam ; the ball 
was constructed with a neck which could be 
unscrewed so as to alloAv shot to be placed inside, 
and being bung by a hook upon the beam, was 
easily removable. The scales were correct in 
that state ; but if the shot inside the ball was 
removed the scales were unjust and against the 
purchaser : — Held, that justices w^erc justified in 
finding that the ball loaded with shot w'as nd 
part of the scales, and that consequently they 
were unjust. Cmr v. Stringer^ 9 B. & B. 238 ; 
37 L, J., Q. B, 168 ; L. B. SQ. B. 433 : 18 L, T. 
399 ; 16 W, 11. 859. 
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Xlnjustness is a Question of Fact.]-~ B. wns 
charged with wilfully selling an unjust weighing 
machine. The machine consisted of a centre 
pan on a vertical spring, and when articles were 
put exactly in the ceuti’c it weighed correctly, 
but when put a little on one side it weighed 
incorrectly. The magistrate convicted, and the 
quarter sessions on appeal afiinned the convic- 
tion subject to a special case : — Held, tliat it was 
and must ho a question of fact as to whether a 
weighing machine was unjust, and the justices 
having found that fact, tlie conviction jnust be 
affirmed. Reg. v. JJa,eend(de^ 44 J. B. 763. 

H., a grocer, was charged, under 41 A 42 Met. 
c. 49, s. 26, with cornniitting a fraud in using his 
scales. A. bought sugar, tea, and currants, and. 
in each case a paper bag was weighed along with 
the article, the total deficiency being 46 drams. 
A. knew of the practice, and did not complain : — 
.Held, the magistrate was wrong in convititing 
H. of fraud, of which there was no evi<k*iK*e. 
Harm v. Allwtml^ 57 J. P. 7. 

Where Stamp has become Obliterated.] — ^When 
weights or measures have once been duly stariq)e<l 
or sealed under the 5 k 6 Will. 4, c. 63, s. 22 
(repealed), but the stamp or seal has ])cconie 
obliterated by time and use, the person using 
them is not liable to the penalty imposed by 
that section fm- the use of unauthorised weights 
or measures, ])rovided such weighrs or measures 
arc otherwise unobjectionable. Sfn rr v. ngee, 
L. 11. 7 C. ?. 383 ; 26 L. T. 735. 

Measures, What are — Earthen Vessels,] — 
Earthenware .lugs or drinking cups oj’dinafiiy 
used as imperial measures Ijy a jmblican in his 
business ai-e, although not stampe<i as measures 
and exempted by 5 6 Will. 4, c. 63, s. 21, from 

being so stamped, nevertheless measures within 
s. 28. Reg. v. jbdtou, 3 El. A El, 568 : 30 
L. J., M. o’ 129 ; 7 Jur. (N.S.) 238 ; 3 L. T. 699 ; 
9 W. 11. 278, 

Churns used for Conveyance of Milk — Measure 
“ for Use for Trade.”] — A churn used by a vein lor 
for convoying milk by rail, at his own expense 
and risk, to a purchaser, is a measure for use 
for trade” within s. 25 of the Weights and Mea- 
sures Act, 1878, where it is shown that both 
as between the vciulov and the railway conqiany 
and as betwmen the vendor and {mi'chaser such 
t churn is treated as a measure. I'he fact that it 
I Is so treated as between, the vendor iin<i the 
railway company is sufficient to bring it within 
the section. Jlarria \\ London Oonntg ConiwiL 
64L. J., M. C. 81; [1895] 1 Q. B. 20) ; 15 111 
98 ; 71 L. T. 844 ; 18 Cox, C. 0. 65. 

Use in Trade”— Stamping.] — Beales used by 
a lead smelter for weighing lead, the wudghts so 
ascertained being sent to purchasers in invoices, 
and to caiTiers by railway in consignment notes, 
arc used for trade purposes within the meaning 
of s. 19 of the Weights and. Measures Act, 1878, 
although the purchasers T-eweiglied the lead 
themselves, and their w^elghts were accepted 
by the seller. Such scales must, therefore, ho 
stamped. CnUdi v. Theodald, 64 L. J., M. C. 21 6 ; 
15 B. 514 ; 72 L. T. 807 ; 59 J. F. 502. 

liability to Seizure.]— Under 5 k 6 Will 4, 
c. 63, earthen vessels are liable to seizure if 
ordinarily used as measitres, ami if on exand na- 
tion they are found to be unjust. Woslunyton 
V. Tomig, 5 Ex. 403 ; 19 L. J., Ex. 348. 
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A person, wiien in the act of selling provisions 
upon a highway, used for the purpose of weighing 
the provisions a spring balance which was 
incorrect, as being against the seller and in favour 
of the purchaser. No fraud on the public was 
intended : — Held, that the spring balance could 
not be seized under 22 23 Yict. c. 56, s. 3 

(repealed), nor was the seller liable to the 
penalty imposed by that section upon persons 
having in their possession false and unjust beams, 
scales, or balances. Booth v. Shadgeft, 42 
L. J., M. 0. 98 ; L. E. 8 Q. B. 352 ; 29 L T. 30 ; 
21 W. E. 845. Provided for by 41 & 42 Viet, 
c. 49, s. 25. A?id cases post, col. 207. 

Proof of Measures.] — Contents of measures 
are not to be proved but by a production in court. 
Chenie v. Peake’s Add. Gas. 123, 

Action for Deceit — Declaration.] — It is not 
sufficient, if a declaration, in an action for deceit, 
charges the defendant with frairdulently selling 
to the plaintiff divers large ciuantities of ale and 
beer, to wit, &c. (specifying the quantities under 
a videlicet), contained in puncheons and casks, 
and with deceitfully delivering less and deficient 
quantities, as the defendant ought to be charged 
with fraud in selling the liquors in short and 
defective measures. Miles v. BeU^ 3 Stark. 23. 
See also Frend v. Butterjield^ 11 A. & E. 828. 


justices of the county at quarter sessions appointed 
an inspector of weights and measures for a dis^ 
trict comprising the parish. A charter of incor- 
poration and a court of quarter sessions were 
afterwards granted to the town. The borough 
justices thereupon appointed an inspector of 
weights and measures within the borough, wliich 
was co-extensive wdth the parish ; and the 
recorder appointed another person to the office : 
— Held, that by 5 & 6 Will. 4, c. 76, s. 105, the 
office of inspector of weights and measures was 
that of a district in the county, and that the 
power of appointing him was in the county 
justices at quarter sessions, and not in the 
recorder. Duly v. Sharood^ 6 El. & Bl. S30 : 
25 L. J., M. 0.' 122 : 3 Jur. (N.S.) 63 ; 4 W. R'. 


Acting beyond Special District — Penalty.] — 

An inspector of weights and measures for a city, 
appointed by the mayor of the city, knowingly 
stamped, at his office in that city, weights sent 
to him for that purpose by a person residing 
within a district for which another inspector 
had been legally appointed by the justices of the 
county: — Held, that he thereby incurred the 
penalty provided by 5 & 6 Will. 4, c. 63, s. 26. 
Reg. V. Sheltcm, 1 El. & EL 816 ; 28 L. J., M. C. 
222 ; 5 Jur. (N.S.) 1347 ; 7 W, E. 447 ; 8 Cox, 
0. 0. 177. 


4. Inspectors. 

Appointment — Validity of.] — The quarter 
sessions, acting under 5 & 6 Will. 4, c. 63, s. 17, 
appointed an inspector and superintendents of 
police to be inspectors of weights and measures, 
without remuneration Held, that there was 
nothing in 2 & 3 Viet. c. 93, which rendered the 
appointment an excess of jurisdiction, and there- 
fore it could not be questioned, the certiorari 
being taken away by 5 A: 6 Will. 4, c. 63, s. 36. 
Iley. V. Jarvis^ 3 Ei.*& BL 640 ; 18 Jur. 1051. 

Jurisdiction to Make.] — In counties of 

cities, and counties of towns, to which a court of 
quarter sessions has been granted under 5 k 6 
Will. 4, c. 76, the recorder, by s. 105, has the 
powers relating to inspectors of weights and 
measures given by 5 tS: 6 Will. 4, c. 63, s. 17, to 
the magistrates in quarter sessions assembled. 
Beg. V. Hull {lieaoyde?^')^ 8 A. k E, 638 ; 3 N. P. 
595 ; 1 W. W. & H. 385.* 

The 37 Geo. 3, c. 143, s. 1, by which the justices 
at their respective petty sessions within the 
divisions, districts, and other places of the several 
counties of England, were authorised to appoint 
examiners of weights and balances, extends only 
to such divisions, c^c., as were known and recog- 
nised at the time when the act passed ; and 
therefore such appointment made at petty ses- 
sions by t’wo justices for a district which they 
had, without the consent of the other magis- 
trates, created within the last live or six years, . 
was illegal. Bex v. Devon 1 B. & Aid. 588. i 

By a local act commissioners were appointed ' 
for a town, but they did not exercise any super- 
vision with regard to weights and measures, 
except within the market-place. Under 37 Geo. 3, 
c. 143, and 55 Geo. 3, c. 43, the inhabitants of the 
parish of the town procured standard weights and 
measures, and the vestry nominated examiners 
of weights and measures, who were afterwards 
appointed by the justices of the county in petty 
sessions. Under 5 & 6 Will. 4, c. 63, s. 17, the ' 


Powers and Duties — ^Rigbt of Search.] — An 
inspector of weights and measures, appointed by 
the sessions under 5 6 Will. 4, c. 63, s. 17, and 

having a general warrant from a magistrate under 
s, 28 to act as such within his jurisdiction, may, 
by virtue of such appointment and warrant, 
enter any shop within his district, at all season- 
able times, to examine and seize false weights 
and measures, and need not have a special 
warrant from a justice in each individual case. 
Hutchings v. Beeves^ 9 M. & W. 747 ; 11 L. J,, 
M. C. 109 ; 6 Jur. 439. 

A servant assisting such inspector in the dis- 
charge of his duty, but who has not himself 
received any warrant or authority in writing 
from the quarter sessions or a justice of the 
peace, is a person acting in pursuance of the act, 
and in execution of the powers thereof, so as to 
entitle him, in an action brought against him 
for carrying away measures declared false by the 
inspector, to plead the general issue, and give 
the special matter in evidence. Ih. 

An inspector of weights and measures does 
not require a special warrant in order to autho- 
rise him to act in each individual case, his 
general warrant being sufficient for that pur- 
pose. Kershaw v. Johnson^ 1 Car. & K. 329. 

By s. 21, no weight above 56 lbs. is required 
1 to be inspected and stamped ; but the inspector 
' may still enter places within the meaning of 
the act in order to inspect, although no weight 
of 56 lbs. or under be kept therein. Ih, 

— Right of Seizure.] — An inspector of 
weights and measures duly entered a shop to 
examine weights and measures and weighing 
machines. He seized and carried away as for- 
feited a pair of scales, and -detained them after 
being requested to give them up; the owner 
sued in a county court, when the jury found 
that the scales were in fact unjust, that they 
were a weighing machine, and not a weight or 
measure, and that the defehdant bonS, tide 
believed that he was acting in pursuance of 


•208 


207 WEIGHTS AND MEASUEES. 


the act : — Held, that under 5 & 6 Will. 4, c. 63, 
s. 28, weighing inachines are not forfeited, though 
unjust, although weights and measures are ; and 
consequently that the defendant was not autho- 
rised to seize the scales. Thomas v. Stephmsvn, 
2 El. & Bl. 108 ; 22 L. J,, Q. B. 258 ; 17 Jiir. 
597 ; .1 W. E. 325. 

Ail inspector is not authorised in seizing any 
w'eight without having first compared it with 
the "standard, in order to ascertain whether it is 
just or not, Kershaw v. Joltmon^ supra. 

Refusal to produce Weights and Measures— 
Person left temporarily in Charge.] — In the 
absence of his employer, the respondent was left 
temporarily in charge of the employer’s premises. , 
The premises were visited by the appellant, an 
inspector of weights and measures, who claimed 
to inspect the weights and measures on the 
premises. The respondent refused to produce 
them. The justices dismissed the complaint, 
holding that the weights and measures were 
not “in his possession” within the meaning of 
s. 48 of the Weights and Measures Act, 1878 : — 
Held, that the justices came to a right conclu- 
sion. Smith V. Wehh^ 60 J. P. 517. 

Application of Pees — County Rate.] — The 
police who are appointed to carry out the pro- 
visions of the Weights and Measures Act, 1878, 
are not, when so acting, engaged as constables 
in the execution of their duty. A private act 
authorised justices in quarter sessions to direct 
that fees paid to the police in the performance 
of occasional duties, or in the execution of their 
duty for which a fee w^as receivable, should be 
paid to the police superannuation fund : — Held, 
that the fees paid to the police appointed to carry 
out the provisions of the Weights and Measures 
Act, 1878, were not fees paid to them in the 
execution of their duty, and consequently could 
not be carried to the credit of the police super- 
annuation fund, but were properly payable to 
the credit of the county rate. JReq. v. Kesteven 
JJ., 58 L. J., M. C. 157 ; 61 L. T. 51 ; 37 W. E. 
670 ; 16 Cox, C. C. 680 ; 53 J. P. 661. 

5. Leet Juey. 

Validity of Customs.] — A custom in a manor 
for the leet jury to break and destroy measures 
found by them to be false is lawful. WUeoch 
V. Windsor, 3 B, & Ad. 43. 

A court leet, holden on the 28th of April, was 
adjourned, after the jury had been sworn in, till 
the 15th of December, which day was given them 
to make their presentments: — Held, that an 
adjournment of such duration (which was 
admitted to be according to the custom of the 
manor) was not unnecessarily unreasonable. 1 h. 

A custom to swear the jurors at one court leet 
to inquire and return their presentments at the 
next court is bad in law. Daridson v. Moscrop, 
2 East, 56 ; 6 E. R. 373. 

— “ Actions against Jurymen.]— In an action 
for seizing weights and measures, four defendants 
pleaded that they were sworn, with divers, to 
wit, twenty others, as a leet jury, according to 
the custom of the manor of Stepney ; and that 
it was the custom of the jury so sworn to examine 
weights and measures within the manor, and 
seize them if defective ; and they alleged that 
they (the defendants), being on such jury so sworn 
as aforesaid, examined and seized the plaintiffs 


weights and measures, which they found defec- 
tive. Idiere was evidence at the trial that only 
five of the leet jurors were actually in the plain- 
tiff s shop when the defendants made the seizure 
there, though the rest were close at hand; but 
the judge refused to let any Ljuestion go to the 
jury on this part of the case, being of opinion 
that the objection was on the record : — Held, 
that the objection was on the rcooi-d, and was 
valid ; it not appearing by the plea that the 
examination and seizure were made by the juiy 
sworn at the court leet, according to custom. 
Sho'pjyard Y. Ilall, % B. Ad. 433 ; 1 L. J., R. B. 
152. 

Distress — Justification.] — In an action against 
an ofiicer and his assistant for distraining the 
goods of the plaintiff, it apt)eai‘ed Tliat the 
annoyance jury of Westminster had. visited tiic 
plaintiiPs shop, and had condemned his scales. 
It further at)peared that two only of the jury 
entered the shop, the rest being in the street, 
near the door and window : — Held, that the dis- 
tress was not justitl'ijblc unless all the jury were 
sufficiently near to concur in the condemnation 
of the scales. Holland v. Heath, 2 <fur. 234. 

Ohstructioa of Jury.] — An avowry stated the 
holding of a court leet, and an adjournment, and 
that the jurors proceeded according to the cus- 
tom of tire manor to examine the weights and 
measures within the manor ; ami that the ]>Iain- 
tifi:, not reganling his duty, but eontilving to 
prevent the examination, according to the cus- 
tom of the weights and measures, while the 
jurors were proceeding in their examination, 
knowingly and unlawfully olrstructcd them ; 
that, therefore, at the eonrt holden by a<Ijourn- 
ment, it was presented that he ol.>struc{cd the 
jury in the exocntion of their duties in examin- 
ing the weights and measures within the manor, 
and that by tlie jinigment the <iourt he was 
amerced for his oh-itruction : — Held, that, the 
jnesentnient was insnfiicieut for not stating 
what the act of obstruction ]>y the plaintiff was. 
Knvt V. IJoijd, 16 ,L. J.. Q. B. 13 ; 9 Q. B. 13n ; 
llJur.59. ’ 

6. Distance. 

Mode of Measurement.] — Under 9 10 Viet 
c. 95, s. 128, which gives the county court a eon- 
curreiit jurisdiction with the superior courts in 
cases where the plaintiff dwells Luorc than twenty 
miles from the defendant, the distanct.^ is to be 
measured in a straight line iqion a horiz<mtal 
plane, and not by tlm nearest pinclicable ukkIc 
of access. Lalio v. Batter, 5 El. Bl. 92; 3 
C. L. E. 1124; 24 L. J., Q. B, 273 ; 1 Jur. (N.rf.) 
499 : 3 W. E. 458. 

But in the coustruction of an engagement (a- 
bond) not to open a shop within "a mile of 'a 
certain s})ot, the shortest way of access by tlm 
footpath is to be taken. Woods v. JJen/teit. 2 
Stark. 89. 

So, under a covenant not to keep a public- 
house within half a mile of a particular spot, the 
distance must be estimated by the nearest mode 
of access at the time of the covenant. Zeigh v. 
Hhid, 4 M. k Ey. 579 ; 9 B. & G. 774 ; 7 h. J. 
(O.s.) K. B. 313. 

By a local act the trustees of a turnpike road 
were prohibited from erecting any toll-gate, or 
taking any toll, within three miles of Bargate, 
in the town of Southampton Held, that the 
distance was to be measured in a straight line 


209 


WEIGHTS AND MEASUEES. 


along the horizontal plane, and not by the roach 
Jemdl Y. Stead. 6 EL & Bl. 350 ; 25 L. J., Q. B. 
294 : 2 Jm\ (ir.S.) 7S3 ; i W. B. 544. 

Eor the purposes of an injunction not to carry 
on business within a fixed distance from a 
particular place, that distance must be measured 
as the crow flies, and not by the nearest practi- 
cable route. Duignan v. Wal]tei\ 1 Johnson, 
446 : 28 L. J., Cii. 867 ; 5 Jiir. (N.S.) 976 ; 7 
W. B. 562. 

The defendant covenanted with the plaintifi 
not to carry on the business of a publican within 
half a mile of the plaintiff’s premises. He after- 
wards carried on business within half a mile if 
the distance was measured in a straight line, as 
the crow flies, but not within half a mile if the 
distance was measured by the nearest mode of 
practicable access : — Held, that there had been a 
breach of the covenant. Monflet v. Cole. 42 L. J., 
Ex. 8 ; L. B. 8 Ex. 32 ; 27 L. T. 678 ; 21 W. B. 
175--EX. Ch. 

A. and B. agreed to enter into partnership as 
surgeons for three years ; and A. covenanted, 
that after the determination of the partnership 
he would not at any time practise as a surgeon 
at No. 28, Dorset Crescent, or within the distance 
of two miles and a half thereof, measuring by 
the usual streets or ways of approach thereto, nor 
reside within the distance of two miles and a 
half of No. 28, Dorset Crescent, without B.’s con- 
sent. Breach, that after the expiration of the 
term, A. resided within the distance of two 
miles and a half of the premises : — Held, that 
the distance was to be measured, not by the 
most frequented public ways, but by any of the 
usual public ways. Athym v. Mnnier, 4 Ex. 
776 ; 19 L. J., Ex. 132. 

In calculating the distance from one place to 
another by the nearest public thoroughfare, for 
the purpose of determining whether the definition 
of a bonfl fide traveller in the Licensing ilct, 1874, 
s. 10, is satisfied, it is proper to measure it across 
a navigable estuary where there is a public ferry 
which can be used by any person on payment of 
a toll. Oouldert v. Troke, 45 L. J., M. C. 7 ; 1 
Q. B. D. 1 ; 33 L. T. 340 ; 24 W, B. 41. 

The distance of 500 yards from the borders of 
a county for the purpose of conferring jurisdic- 
tion on the courts in criminal cases means 500 
yards measured in a direct line from the border, 
and not 500 yards by the nearest road. Beg. v. 
Wood^ 5 Jur. 225. 

“Near” — “Next.”] — The word “near” in a 
penal case must be construed strictly, and is not 
equivalent to the W'ord “next.” Bej^t v. Ilerveg. 
1 W. Bl. 20. 


WEIES. 

See EISH AND FISHEBY. 


WELLS. 

See WAT'EB. 


WELSH MORTGAGE. 

See MOBTOAHE. 
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WESTERN AUSTRALIA. 

See COLONY. 


WEST INDIES. 

See COLONY— MOBTGAGE. 


WHARF AND WHARF- 
INGER. 

See WABEHOUSEMAN. 


WIDOW. 

See HUSBAND AND WIFE. 


WIPE. 

See HUSBAND AND WIFE. 


WILD BIRDS. 

Preservation — ^Authority of Owner or Occupier 
of Land.] — By the 3rd section of the Wild Birds 
Preservation Act, 1880, it is provided that any 
person who between the 1st day of March and 
the 1st day of August in any year after the pass- 
ing of the act shall knowingly and wilfully shoot 
or attempt to shoot any wild bird, or shall use any 
lime, trap, snare, net, or other instrument for the 
purpose of taking any wild bird, shall forfeit, &:c., 
but the section is not to apply to the owner or 
occupier of any land, or to any person authorised 
by the owner or occupier of any land, killing or 
taking any wild bird on such land. E. having, 
with the authority of the occupier of certain 
land, shot wild birds thereon, which were taken 
on other lands without the authority of the 
owners or occupiers thereof, was charged with 
an offence against the section : — Held, that B. 
did not come within the exemption contained in 
the section, and was rightly convicted. Beg. v. 
Gilham, 52 L. T. 326 ; 49 J. P. 357. 

Foreign Bird — Exemption from Penalties.] — 

The Wild Birds Protection Act, 1880, s, 3 (re- 
pealed), imposes a penalty on any person who 
shall shoot or take wild birds between the 1st of 
March and the 1st of August, or who “ shall 
expose or offer for sale, or shall have in his con- 
trol or possession after the 15th day of March, 
any wflld bird recently killed or taken . . . un- 
less such person shall prove that the said wild bird 
was either killed or taken, or bought or received, 
during the period in which such wild bird could 
be legally killed or taken, or from some person 
residing out of the United Kingdom.” The 
appellant, a poulterer, was summoned, under 
this section, for having in his possession and 
exposing for sale some wild birds on the 18th 
of March, 1881. He proved that he had bought 
them from S., a salesman in Lcadenhall Market, 
who had bought and received them from a person 
residing out of the United Kingdom : — Held, that 
the appellant had not brought himself within the 




WILD BIBDS— WILL 


2. By otbkr Wills, Co].>ic.ils or Writ- 

ings. 

<T. Jlevocation of Will br Will, 37f>. 

b. Of W' ill by Ccxlicil, ifSO. 

c. Of Codicil by Codicil, 384. 

d. Of Codicil by llevocatioo or lle-execu- 

tion of Will, 383, 

e. By I)u})]icates, 387. 

f. By Deeds and other Writings, 388. 

g. Eii’ect of Several Conilictiiig Wills,. 

Clauses or C(Hlicils, 331. 

h. Eiicet of Erroiieons Assunipliou or 

lleeital, 402. 

i. Bevocatioii of Legacies, Trusts and 

Limitations, 405. 

k. Eevocalion of Oltices, 4.20. 

3. By Destruction or .Mutilation, 

424. 

4. Dependent Eelative Kevocation, 

432. 

5. By Alteration of Estate o.e .In- 

terest Devised, 434. 


exemption danse, which contemplated a direct 
l)urchase or receipt from a person residing out of 
the United Kingdom. Taylor y. Royeni^ 50 L. J., 
M. C. 132 ; 45 L. T. 314. Sea now 44 k 45 Viet. 


WILDES CASE, RULE IN, 

Soe WILL. 
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[BY H. J. NEWBOLT.] 

L TEBTAMEKTAEY CABACITY. 

a. Sovereign, 216. 

b. Soldiers and Sailors, 216. 

c. Blind Persons, 217. 

d. Harried Women. 

1. In General, 217. 

2. Separate Estate, 220. 

e. Infant, 224. 

f. Alien, 224. 

g. Soundness of Hind, 225. 

b. Undue Influence and Praud, 232. 


VI. EEVIVAL AND IIE-PUPLICATB 

a. General Principles, 440. 

b. By Codicil. 

1. In General, 440. 

2. Form op Codicil, 454. 

3. Effect on After-acquired 

PERTY, 455. 


II, T E S T A M E K T A ll Y INSTRUMENTS, 
WHAT ENTITLED TO PROBATE, &C. 

a. General Principles, 239. 

b. Foreign and Colonial, 249. 

e. By Harried Woman, 256. 

d. By Deaf and Dumb Persons, 260. 

e. By Persons dying Abroad — Seo ante, 

col. 224. 

f. By Soldiers and Sailors, 260, 

g. Felo de se, 261. 

b. Where there are Several Instruments, 

1. Probate granted to more than one 

AYill, 261. 

2. Probate granted to One only, 266. 

3. Codicils and Wills, 270. 

i. Incorporation of XJnattested and De- 
tached Papers, 277. 

k. Conditional and Contingent, 291. 

l. Joint and Mutual Wills, 296. 

m. In Execution of a Power of Appoint- 

ment, 296. 

n. Alterations, Additions and Omissions, 


VIL PROBATE AND LETTERS OF AD- 
MINISTRATION. 

a. Jurisdiction of Court, 459. 

b. To whom Granted. 

1. Executors, 467. 

2. Administrators, 479. 

3. In Cases of Husbands and Wives, 

483. 

4. On PRE.SUMPTION OE DEATH, 4tH. 

5. Next of Kin, 493. 

6. Cum Testamento Anxbxo, 499. 

7. Creditors, 500. 

8. Guardians, 508. 

9. Legatees, 514. 

10. Attorneys, Agents and Nominees, 

520. 

11. Committees of Lunatics, 527. 

12. On Renunciation of Parties, 528. 

13. General or Limited Grant, 531. 

14. Probates of Wills affecting Real 

Estate, 540. 

15. Foreign and Colonial Grants, 540. 

16. Scotch and Irish Grants, 545, 

17. In other Cases, 548. 

c. Administration Bond, 553. 

d. Effect and Proof of Probate and 

Letters of Administration, 563. 

I e. Revocation and Alteration of Grant, 

' 568. 

f. Practice relating to. 

1. Citation, 576, 

, 2. Appearance, 583, 

3. Staying Proceedings in Suits, 583. 
I L Abatement by Death, 584. 

5. Affidavits, 584, 


o. When Lost, Mislaid or Destroyed, 311. 
HI. DONATIO MORTIS CAUSA, 319. 

lY, EXECUTION. 

a. Signature of Testator. 

1. Under the Statute of Frauds, 332, 

2. Under the Wills Act, 335. 

b. Attestation, 347. 

V. REVOCATION. 

a. Principles as to, 366, 

b. Methods of. 

1. By Marriage, 373. 
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6 . 

V::7.. 

8 . 

i). 

10 . 

11 , 

12 . 


13. 

14. 
15 
16. 


Parties, 586. 

Pleadings, 588. 

Evide:n"ce, 594. 

Trial, 599. 

New Trial, 602. 

Appeal, 604. 

Costs. 

a. On Opposing or Contesting Proof of 

Wills, 605. 

b. Taxation of, 620. 

c. Becuntj’- for, 620. 

Orders and Degrees, 621. 
Attachment, 623. 

Writ oe Sequestration, 624. 

Other Matters of Practice, 625. 


VIII. ESTABLISHMENT OP WILLS AND 
ISSUE DEVISAVIT YEL NON. 

a. G-eneral Principles, 629. 

"b. At Suit of Devisee, Executor or 
Trustee, 633. 

c. At Suit of Heir-at-Law, 637. 

d. Proof of Will. 

1. Testamentary Capacity, 637. 

2. Attesting Witnesses or their 

Handwriting, 64i). 

3. Onus of Proof, 642. 

4. Proof of Foreign or Colonial Will, 

643. 

e. Bill to Set Aside Will, 643. 

f. Costs, 648. 


IX. CONSTKUCTION. 

a. G-eneral Principles, 652. 
lb. Admissibility of Parol Evidence, 662. 

c. Erasures and Interlineations, 677. 

d. Mistake or Misdescription, 681. 

e. Inconsistency or Bepugrnancy, 695. 

f. Ch.ang'ing’, Transposing- or Supplying 

Words. 

1. In General, 7u3, 

2. “And” Construed “Or,” 711. 

3. “ Or ” Construed “ And,” 718. 

g. Particular Words, 732. 

h. Devisees and Legatees. 

1. Gift to what Persons. 

a. Wife or Husband, 743. 

b. Children. 

i. Legitimate^ 749. 

ii. Illegitimate, 755. 

iii. 8on^ Elded 8o?i, as Words of 

Limitation, 11 d, 

iv. Children as a> Word of Limitation 
Qhile in Wild's Case), 111, 


c. Issue, 786, 

d. Descendants, 796. 

e. T'amily, 799. 

f. Kelations, 803. 

g. Cousins, k)8. 

h. Nephews and Nieces, 810, 

i. Executors and Kepresentatives, 81 4. 

k. Next of Kin, 825. 

l. Heirs, 835. 
m. Assigns, 854. 

n. Servants, 854. 

o. Persona} Designatte, and Persons Billing 

a Particular Description. 


i. Error in Kame or Descrijgtion, 858. 

ii. Com&uctioti of Partmdar Gifts, 876. 

2. Gifts to a Class. 

a. What is a Class, 883. 

b. Who are Entitled, 885. 

c. When Class Ascertained, 

i. ChUdren, 896. 

ii. Issue, 917. 

iii. Mesnendants, 918, 
iY, Relations, ^1*6, 

V. Cousins, 922. 
vi. Xepheics and IVieoes, 922, 
vh. Keset of Kin, 924. 
viii. 934. 

3. Gifts to SuR%avoRS, 

a. Meaning of “ Survive,” “ Survivor,” 

937. 

b. When Construed “ Others,” 939. 

c. Accruing Shares and Clause of Accruer, 

956. 

d. Words of Survivorship, to what Period 

Eeferable, 965. 

4. Distribution Per Stirpes or Per 

Capita, 987. 

5. Vested and Contingent Interests — 
8ee Vested, Contingent and B'utitre 
Interests. 

6. Death simply regarded as a Con- 

tingent Event, 1007. 

7. Words “ Death without Issue.” 

a. Whether they Refer to Indelinite 

B'ailure of Issue or Failure at the 
Death. 

i. Gifts of Per somliy, 1012. 

ii. Gifts of Real Estate, 1025. 

iii. Effeet of the Wills Act, 1034. 

b. When Referable to the Objects of a 

Prior Devise. 

i. Gifts of Personalty, 1037. 

ii. Gifts of Real Estate, 1041. 

8. Death Coupled with a Contin- 

gency. 

a. Death of Object of Prior Gift in 

Testator’s Lifetime, and Substitution, 
1050. 

b. Death of Object of Prior Gift after 

Testator, 1077. 

9. Gifts Over. 

a. On Death without, or without having, 

Children or Issue, 1090. 

b. On Death without leaving Children 

or Issue, 1092. 

c. On Death before Legacy is Vested, 

1098. 

d. On Death before Legacy Payable, 1100. 

e. On Death before Legatee Entitled, 1104. 

f. On Death before actual Receipt of 

Legacy or Distribution of Estate, 1107. 

10. Acceleration of Interests, 1113. 

L. What may be Devised or Bequeathed. 

1. Contingent and Enbcutoey In- 

terests, 1115. 

2. Equitable Interests, 1116. 

3. Rights op Action, 1U7. 

4. Devise by Purchaser after Cok- 

TBAGT TO. Purchase, 1117, 

5. Devise BY Vendor after Contract. 

TO Sell, 1119. 


. 
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'k, Beatiests and Devises. 

1. Words ok, 

a. What Pi’operty will Pass by Particular 

Words and Descriptions. 

i. Partundar Tr<nY^6', 1120. 

ii. Load Descrlpthm of Pml Edate, 1171. 

iii. Local BeHcclpt'wn of Pemnialtf/, 1180. 

iv. DeHCcipthm, hij Title or OwMtrdiip, 

1185. 

V. Geuevid PerLe of Peal Edate^ 11S7. 
vi. Giftoflleddue. 1201. 

b. What Words will Pass Particular Pro- 
, perty. . 

i. Peal Edate, 1221. 

ii. A(lmwso)i and Xext Pre&adatlon, 

1235, 

iii. THlu% 1237. 

iv. Money to he Laid Out hi Land, 

1237. 

V. Peddue and General Personal Estate. 

a. Particular Words, 1238. 

/8. Construction of Words “ Ejusdeni 
Generis,” 1245. 

c. Time of Operation and After-acquired 

Property. 

1. Time of Operation in General, 1257. 

ii. Where After-aGyuired Property, 125S. 
'3, What Interest Passes. 

a. Estates for Life, in Fee Simple, or in 

Tail. 

i. What Words Pass the Fee Simjde, 

1372. 

ii. Lmliatlons Creating an Estate Tall, 

1285. 

b. Contingent Bemainder or Executory 

Interest — See Vested, Contingent 
AND Future Interests. 

c. Absolute Interests in Personalty. 

i. By Gift of Income, 1300. 

ii. By Word>s whleh nmdd give Fee 

* Simple, or Fee Tall In Realty, 1304. 

d. Gifts Over of Undisposed-of Interests 

in Personalty, 1316. 

e. Gifts to benefit in Particular Manner. 

i. To henefit Legatee alone, 1324. 

ii. To benejit Legatee and Others, 1333. 

f. Absolute Gifts when Cut Down, 
i. By Pepngnunt Words, 1342. 

h. By Trndsgwdlfylny Enjoyment, 1352. 

g. Successive and Concurrent Interests — 

Joint Tenancy and Tenancy in 
Conunon. 1360. 

h. Amounts, Shares and Proportions, 1384. 

i. Copyholds, 1386. 

Ic. Mortgages, 1395. 

3. Gifts by Beperencb and Implica- 

tion. 

a. By Eeference, 1398. 

b. By Implication, 1413. 

4. Conditions— Condition. 

6. Validity. 

a. Bemoteness — See Perpetuity. 

b. Uncertainty, 1450. 

6. Trusts. 

a. Secret Trusts and Promises made to 

Testator, 1459. 

b. Precatory Trusts, 1467. 

c. liesulting Trusts, 1490. 

7. Powers of Appointment— Powers. 
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S. Options and Bights of Choice or 

P RE-EM PTION, 1 49 1 . 

9. Legacies wheth er General, Specific 

OR Demonstrative, 1500. 

10. CUMU1.AT1VE Legacies, 1525. 

11. Charitable Legacies, 1540. 

12. ANNUITIES-";S7r ANNUITY. 

13. Legacy to Debtor : Set-off, 1550. 

14. Legacy to CiiEDiTOR ; Satisfaction, 

1564. 

15. ADEMPTION, 1576. 

16. LAPSJil AND INT'ERESTS UNDISPOSED OF. 

a. Lapse, 1596. 

b. liiteresis Uiulisposed uf, 1618. 

17. Charge of Legaoies, 1633. 

18. abatement or IbaoRiTy, 1670. 

19. Assent of Kxecutor, 1687, 

20. Appropriation, 1689. 

21. Payment, i«;97. 

22. Interest, 1721. 

23. ACCRETIONS AND ACCU MU RATIONS, 1741. 

24. INTERMEDIATE BENTS AND PROFITS, 

1753. 

25. Legacy Duty— Bevenue. 

I. TESTAMEHTABY CAPACITY. 

A. Sovereign. 

The probate court has no jurist liction to 
inquire into the validity or invalidity of a will 
of a sovereign of the realm. Geo. III., In goods 
of, 3 Sw. &: lh\ 199 ; 32 L. J., P. 15 ; 8 Jiir. (X.S.) 
1134 ; 11 W. B. 190. 

The will of the sovereign has no effect in con- 
veying the demesne laruls of the crown. Att.» 
Gen. V. {Bean and Canons), 8 B. L. ('as. 

369 : 30 L. J., Ch. 529 ; 6 Jur. (N.S.) 833 ; 2 
L. T. 678 ; 8 W. B. 477. 

B. Soldiers and Sailors. 

Soldiers.] — ^5Vhen a will made by an oilicer 
whilst engaged on active military service was 
signed by him, but nor attested, the court re- 
quired that there shouhi bean affidavit of two 
disinterested persons, stating in terms the sig- 
nature to be in his handwriting, and that the 
form for an affidavit given in tlic rules should 
be strictly followed, Acrllle, In goods of, 4 
Stv. & Tr. 218 ; 28 L. J., P. 52. 

When a will made by a siJdier while engaged 
on active military service is signed by his mark, 
before the will can be proved an affidavit must 
be .liknl in the registry in compliance with the 
rules, that the deceased had at the time of its 
executiem a knowledge of its contents. UackeP, 
In goods of, 4 8w. A Tr. 220 ; 28 L. J., P. 42. 

Proof as to.] — A mere averment that 

the deceased held such a rank in his regiment, 
was in such a plac(g and was in actual military 
service, at the date of writing the paper iji ques- 
tion, is not necessarily enough to entitle such 
paper to be treated as a soldier’s testament ; but 
the affidavit should contain a statement of the 
circumstances full enough to enable the court to 
judge whether the case falls within the meaning 
attributetl by previous cases to 7 Will. 4 1 Viet, 

c. 26, s. 11. Thorne, In goods of, 4 Sw. k Tr. 36 ; 
34 L. J., P. 131 ; 1 1 Jur. (N.S.) 569 ; 12 L. T. 639. 

Master and Part Owner of Trading Vessel.] — 
A master and part owner of a trading vessel,** in 
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the course of a voyago*arriYecl at Port Adelaicle, 
whence he wrote, and forwarded by post, a 
letter, some sentences of which were testamen- 
tary. The vessel was subsequently lost at sea : 
— Held, that he was a mariner at sea, and con- 
sequently, that such a letter, being in his hand- 
vTiting, and testamentary, was entitled to 
probate. Parher^ Li goods of\ 2 Sw. & Tr. 375 ; 
28 L. J., P. 91 ; 5 Jiir. (X.S.y553. 

Mate under Age.] — A mate, whilst on board 
her majesty’s ship “ Excellent,” which was per- 
manently stationed in Portsmouth harbour, and 
when under age, executed a will, of which pro- 
bate was granted to one of the executors named 
in it. On an application to revoke the probate, 
the court held that the deceased came under the 
exception contained in 7 Will. 4 & 1 Viet. c. 2(1, 
s. 11, as a seaman at sea, and. although a minor 
at the time, that he had legally executed a will. 
M'Mnvdo, Li goods of] 37 L. J., P. 14 ; L. R. 1 
P. 540 ; 17 L. T. 393 16 W, R. 283. 

Surgeon in Navy.] — A surgeon in the navy 
was invalided when on foreign service. On his 
voyage in a passenger ship, after being so in- 
valided, he wrote a letter signed by him, but not 
in the presence of two witnesses, giving direc- 
tions as to the disposition of his personal estate 
after his death, and died before reaching Eng- 
land : — Held, that the letter was entitled to 
probate as the “ will of a mariner or seaman 
being at sea,” within 7 Will. 4 & 1 Viet. c. 26, 
s. 11. Saunders, In goods of, 35 L. J., P. 26 ; 
L. R. 1 P. 16 ; 11 Jur‘(ir.S.) 1027 ; 13 L. T. 411 ; 
14 W. R. 148. 

c. Blind Pebsons. 

When in Conformity with Instructions.] — 

■Will executed by a blind testatrix established, 
the will being in conformity with the instruc- 
tions given by the testatrix to her solicitor, 
though not proved to have been read over to her 
previously to execution. Edwards v. Flncltan^ 

4 Moore, C. 198. 

A codicil prepared by a solicitor, appointing 
him a joint execixtor, with a legacy, which was 
read over to the testator, who was blind, and, 
at the time of execution, of fluctuating capacity, 
in the presence of the attesting witnesses, pro- 
jiounced against; there being no direct evidence 
that it was prepared in consequence of instruc- 
tions from the testator, or satisfactory proof 
that at the time of the execution he was cog- 
TLi55ant of its contents, and in a condition to 
exercise, and did exercise, tliought, judgment, 
and reflection respecting the act he was doing. 
Bxifar V. Croft ^ 3 Moore, P. C. 136. 

Acknowledgment of Signature by Testator.] 
— A testator who is so blind that he can do little 
more than distinguish night from day, is capable 
of acknowledging his signature to his will. King 
V. Berry ^ Ir. R. 5 Eq. 309. 

D. Mabeied Women. 

1. In General. 

Assent of Husband.] — Will by feme covert 
good, and provable in the ecclesiastical court if 
made with' assent of her husband. Marllm'ovgli 
{Bnlie) V. Godolphin (Lord'), 2 Yes, 70. 

A married woman, having power to dispose of 
a fund by will, made a will disposing of it, and 
also of another fund over which she had no 
power, and appointed her husband her executor, 


and he proved her will generally : — Held, that 
as to the latter fund the will was valid, as being 
made ex assensu viri. Trustees' Belief Act, In re^ 
16 Sim. 406. 

Hushanrl, before marriage, gives bond to enable 
his intended wife to dispose by deed or will of 
her freehold estate. She devises during cover- 
ture. Her heir-at-law is bound and shall convey 
to the devisee, Bipj^on v. Bawding, Amhl. 565. 

A general assent to a wife’s making a will is 
not sufficient, but the husband’s assent to the 
particular will which his wife has made ought to 
be proved. Without the husband’s knowledge of 
the contents of a will made by a married woman, 
the will cannot be said to be made with his 
assent. Willooh v. Kohle, infra. 

As to Copyholds.] — Feme covert without 

husband’s joining, but in his presence, surrenders 
her copyhold to use of her will or appointment, 
and devises it. Qinere, whether good. Taylor v. 
Philips, 1 Yes. 229. 

Feme covert cannot at law make will of copy- 
hold lands, surrendered by her before marriage 
to the use of her will, nor can she declare the 
uses of the surrender. George v. Jew, Ambl. 627. 

Surrender before marriage is void or suspended 
by marriage. Ih. 

Realty — Renunciation by Husband.] — 

Mere renunciation by an intended husband of 
his marital rights in his wife’s real property is 
not sufficient to clothe her with a testamentary 
power, or to constitute a valid declaration of 
trust of the fee. And upon the death of the wife 
without issue during her husband’s lifetime, her 
heir-at-law, and not her devisee, will he entitled 
to the land of which she is seised in fee simple. 
lUppon V. Bmvdlng (Ambl. 565) commented on. 
Bye V. Bge, 53 L. j., Q. B. 442 ; 13 Q. B. D. 147 ; 
51 L. T. 145 ; 33 R. 2— C. A. 

Power under “Wills Act.] — A married woman 
possesses under 7 Will, 4 & 1 Viet. c. 26, no- 
greater or different power to make a will than 
she possessed before that statute. Willoeli v. 
yohle, ^^ L. J., Ch. 345 ; L. R. 7 H. L. 580 ; 32 
L. T. 419 ; 23 lY. R. 809. 

The 24th section does not, retroactively, 
operate to give effect to her will as to property 
which it was not in her power to dispose at the 
time when the will was made. Ih, 

A married woman was entitled to 3,822?. con- 
sols for her separate use, and, by settlement made 
on her marriage, she was entitled to 14,0001., if 
she survived her husband, absolutely, and if she 
died in his lifetime she had a power of appointing 
that sum by will notwithstanding coverture. 
She had also a fee-simple estate over which she 
had a power of appointment by will. Her husband, 
who died in her lifetime, bequeathed to her the 
residue of his personal estate. The wife by will, 
made in the lifetime of her husband, who con- 
sented to her making a will, though it did not 
appear that he knew the contents of it, after 
disposing of her separate estate and appointing 
the fee-simple estate, gave to her niece all the 
residue of her real and personal estate of which 
at the time of her death she should have powers 
to dispose. The will was not republished after 
the husband’s death : — Held, that, though the 
will was valid and effectual so as to pass the 
consols to which she was entitled for her separate 
use, and so as to appoint the fee-simple estate, 
it was not valid or effectual as an exercise of the 
power of appointing the 14,000?., nor so as to 
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ill hev until aftei' lif'i' Imsbiind’ 
to give -validity to lior will, ro- 
death , A* v . ''M> Me, su|)i 

So, also, if lier will aifocts }> 
his^ will made . some yea.rs 1 
altered) he had beqnea tliecl to l 
The death of the husbaut 
operates as a revocation of his 


’s tlcath, she must, 
■execute it after Ids 


pass the property 

the death of the Imsband 
operated as a revocation of any assent he had 
■civen to his wife’s will. Jh. ^ ^ 

Where there is a devise of real estate to a 
t-"", executors, 
ior her and their 

md without : 

111 - or control of her husband : — ^ 
ilf by the devisee passed the real 
r. Waterko'iew, a Giff, 64 ; 11 Jur. 
12 L. T. 2i)T : 13 W. R. 683. 

A '\vife may nialvc a will disposing of ])ioper-ty, 
•which she only has in autre droit, as executrix, 
^vithout her husband’s consent. baaMmeLL v. 
Wakmson, 2 East, 552. 

Sections 8. 24, ami 27 of the \\ ills Act leave 
-unalterod the testamentary capacity of a marmd 
woman, though it may give her will, when diily 
made, a different and more extended operation 
'The contrary intention required by the -1th and 
27th sections of the Wills Act must be one which 
eari be attributed to a testator the time 

■of his death. Tlimas v. Jonn, 1 N. K. 13b , ^ 
John. & H. 475 ; 31 L. J., Ch. 732 ; 8 Jur. (N S.) 
6124 ; 7 L. T. 154 ; 10 W. B. 853. Aflirined, 1 
De G'. J. S. 63 ; 32 L. J., Ch. 130 ; 9 Jur. 
<N.S.) 161 ; 7 L. T. 610 ; 11 W. B. 242. 

Sfe aUo (Jdse,% post, col. 256. 


for her, her heirs, 
rators, and assigns, f — - 
and bcnelit for ever, free a,] 
the intermeddling^ or ( 

Held, that a wi” ’ 

•estate. ITall v 
(N.S.) 361 


Separate Estate/ y 

c<')vcrt, when not rcsl rained 
has, as incidemt to lier scjtnrnte 
I'ny cx]H'css power, ^a :Coni- 
^ of' ■ that esti:ite';by'''iiist:i'ii’-'' 
)S or will, 'fidfloe v, 4 

597 ; 5 X. IL llis ; 34 b-. J., Cb. 

; 12 L. T.6/'13:W. R.'3h4." 
iis})Oso by will of property 
■sole ami sejjarate use. to be dis*- 
sr as if sole.*’ She niay also dispose 
A’ which was Imrs |:>revious to 
I on her separation was conveyed 
:)le and sfqjj! rate use. Wh'de 
. . ^ "')2. 

Power of dis|>osition by will is iiicidcnt to 
trusts for separate uses of feme e<-u*ert, and 
husband is a trustee, having tiiken a transfer. 
ll'tch V. CoMioll, 9 Ves, 369. 

Wife, having spcidlic effects 1o her se‘parate 
use, disijoses of her separate pro])erty by will. 
After her death her husband sells jiart <">f these 
effects and dies : his represtmtative is account- 
able to the wife’s administratrix with tlic will 
annexed. Peacoel' v. Menh, 2 Ves. I9b. 

Will, by a wnfe, of her separate ])roperty ami 
its produce, whether ilerived^froin her liusland 
or a third person, is good. Fttitplaee v. 6 Vov/^'A‘, 
1 Ves. J. 46; 1 B.'lL 79. 

Where a personal estate is given to the. se}Hn‘ate 
use of a feme covert, she is eon.siderc<I as a feme 
sole, and may <lispose of it and all the accrual 


Rule. J-— A teme 
from alienation 
estate, and without 
plete right of alienalifm 
ment inter vivr 
l)e G. J. A S. ; 

203 ; 11 Jur. (N.S.) It56 
A feme covert u-my < 
settled to her 
posed of by he 
by will of pro}^erty 
, the marriage, ami 
to trustees for her s 
I V. Billon, Wall. Lyn. 30: 


after her husband's conviction, toward; 
qoochof, 4 Sw. &Tr. 46 : 34 L. J., P. 120 ; 11 Jiu 
(N.s.5 569 ; 13 L. T. 210. 

Where the husband was attainted ot tolony 
;and pardoned on Cv..—' ' 
and afterwards the w 
personal estate as orpl 
this })ersonal — ... 
as to a feme sole. 

37 

A wife whose husband is by act of parliament 
banished for his life may make a will, and in 
everything act as a feme sole, and as if the husband 
was^lead. Poiiland (^anuitess) v. Pfwdgem, 2 
Yern. 104. 

Will made during Coverture— Husband Pre- 
deceasing.] — By a marriage settlement personal 
property -was assigned to trustees to pay the 
income' to the wife forGier separate use for life, 
without power of anticipation, and after her 
■death, in case her husband should survive, to pay 
him so much of the income as she should by deed 
or will appoint for his life, and subject thereto 


consideration of transportation, 
'ife became entitled to some 
....v .... to a freeman of London, 

al estate decreed to belong to the wife 
Ktomome v. Bowyer, 3 P. Wms. 


Under Power.] — A wife may, by a deed <lidy 
acknowledged to which her husband is a party, 
acquire a power to dispose by will of her real 
estates, whether in posse.ssiou ot* rever>iou. 
Pride v,BM. 41 L. J., Oh. 105 ; L. B. 7 Cli.64 ; 
25 L. T. 890 ; '20 W. B. 220. 

By a deed of separation, made between Ixusliand 
and' wife and trustees, and duly acknowledged 
by the wife, it was agreed that the wife sbouhl 
hold all the real and personal estate of the 
hxrsband and wife, or either of them in right 
of the wife, as hei’ separate property, and should 
have power, by will, to devise or bequeath the 
same. The husband then purported to convey 
to a trustee all such real and personal estate, to 
be held upon corresponding trusts Held, that 
though the wife did not expressly convey real 
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estate vested in her, it was the intention of the 
deed that she should have power to dispose thereof 
as if she was unmamcd, and accordingly that 
an estate of which a trustee was seised in trust 
for her separate use during her life, with remain- 
der to herself in fee, passed by her will._ Ib, 

Husband conveys lands to a trustee in. fee, in 
trust out of the rents to pay iU. per annum, for 
the separate use of the wife, and to be at her 
disposal, then to the use of the husband for life ; 
after his decease, to the use of the heirs of the 
wife, until the heirs or assignees of the husband 
should pay to the executors, or admitiistrators, 
or assigns "of the wife, lOOZ. with interest, from 
the death of the husband, then to the vjdfe^ for 
her jointure, remainder over. The wife dies first, j 
and having by her will disposed of this lOOZ. — | 
PI eld, the wife had no power to dispose of this 
money. Sffwyar 'd2S. 

If a wife has a power to dispose of money in 
the life of her husband, she may dispose of it by 
a wvitine in nature of a will, though not pro- 
vided. . JZ»., 329. 

Savings.] — P’enie covert may in life of husband 
dispose of money saved out of her separate main- 
tenance. S. C,, 1 Vern. 244. 

A feme covert who has pin-money, or a separate 
maintenance settled on her, may, by writing in 
nature of will, dispose of what she saves out of 
it ; and such disposition shall bind the husband. 
Herbert v. Herbert, .Pre. Ch. 44. 

X wife who lives with her husband and has 


Out of Alimony.] — A married woman 

to whom alimony has been granted by the 
ecclesiastical court, may dispose by will, as 
against her husband, of her savings thereout, 
in the same manner as if she was a feme sole. 
Monrey. Barber, 34 L. J., Cli. 667 ; 11 Jur. (]sr.s.) 
539 -; 12 L. T. 664 ; 13 W. B. 935. 

Bent-charge for Life — Accumulations.] — A 
married woman, entitled under her marriage 
settlement to a rent-charge for life for her 
separate use, made a will operative to pass 
separate esta,te, became a lunatic, survived her 
husband, and died without having republished 
her will or made another. Her rent-charge was 
accumulated by her husband during his life to 
the amount of 13,000Z., which sum on his death 
was handed over to the trustee of the marriage 
settlement. The rent-charge and the income of 
the 13,000Z. were both accumulated by the 
trustee after the husband’s death : — Held, that 
the 13 ,OOoL and all accumulations passed under 
the will ; but that the rent-charge payable after 
the death of the husband did not pass. Wllmii, 
In re, Menteath v. Campbell, 26 W. R. 848. 

The will purported to be, but was not, in 
exercise of a power of appointment ; the fund 
purported to be appointed, except so much as 
passed as separate estate, fell into the general 
residue : — Held, that the fund which passed by 
the will was liable to the costs of letters of 
administration with the will annexed. Ib. 


sepa.rate property, over which she has a power 
of appointment "by deed or will, is entitled to 
dispose, not only of the capital, but also of the 
savings out of income, and that by a general 
residuary clause in her will. Hiimpliery v. 
Bicliards, 2.5 Ij. J., Gh. 442 ; 2 Jur. (N.S.) 432 ; 

4 W. II. 432. 

The income of property settled to the separate 
use of a wife is not converted into general 
personalty, nor is the right of control over it 
abandoned by its being transmitted by the 
halves of notes of the Bank of England, one 
half of which only had been received and 
acknowledged by her before her death, or by 
being invested in the names of trustees in the 
purchase of long annuities, without any reference 
to her settlement or to the source whence the 
purchase-money arose, or by its being secreted 
in the house of her husband ; but a sum of 
money found after her death secreted in the 
house of her husband, without any evidence of 
the source whence it was derived, was held to 
be The property of the husband. Ib. 

A married woman invested a sum of 52oZ. 
stock, out of moneys which she had as pin-money, 
to her separate use, in the names of trustees, in 
confidence that the fund should be held by them 
in trust for such persons as she should direct or 
appoint. She after-wards made a will, giving the 
interest of the money she had in the stocks to 
her servant maid for life, and afterwards to the 
poor of certain parishes. The wife having died, 
administration, with the will of his deceased 
wife annexed, was granted to her husband. ^ To 
a bill filed by the husband alone, as such adminis- 
trator, against the surviving trustee of the stock, 
the defendant, by her answer, suggested that the 
legatees under the will were necessary parties : 
but the court, without requiring the legatees to 
be parties to the suit, ordered payment of the 
stock to the plaintiff, with costs. Musters v. 

WrkjU, 2 He Q. A Sm. 777. 


Future Separate Estate— Assent of Husband.] 
-—The will of a married woman who had no 
personal estate belonging to her for her separate 
use at the date of the will, made without the 
assent of her husband, is effectual to dispose of 
personal estate to her separate use which she 
afterwards acquires and is entitled to at her 
death. Cliarlemont {Eariyy. Spencer, 11 L. B., 
Ir. 490— 0. A. 

Separate Estate in Beversion.] — By ante- 
nuptial articles, reciting the intended marriage 
and an agreement to the following effect, the 
husband agreed to pay to the wife for her sole 
and separate use during the coverture, or to such 
person as she should by writing appoint, an 
annuity of 500Z. ; and also that he, his heirs, 
executors, and administrators would pay to her, 
her executors, administrators, or assigns, immedi- 
ately after his death, the sum of 10,O00Z. for her 
sole and absolute rise and disposal. The wife 
died in her husband’s lifetime : — Held, that she 
was entitled to the 10,OOOZ. for her separate use, 
and had power to dispose of it by will in her 
husband’s lifetime. Baber y. Ker, 11 L. B., Ir. 3. 

Contingent Interest—Ho Eepublication.]— By 
a maniage settlement, the income of certain 
property was settled on the wife, for her life, for 
her separate use, without power of anticipation ; 
and the corpus, if there were no children of the 
marriage, and she survived her husband, on her 
absolutely, for her separate use ; if she should 
not survive her husband, then as she should by 
deed or will appoint. She made a will in pur- 
suance of the power in her husband’s lifetime, 
and survived him, but did not' republish the will 
after his death. There were no chddren of the 
marriage : — Held, that, the will passed her 
separate property. Bishop v. Walt, 45 L. J., 
Ch. 773 ; 3 Ch. D. 194 ; 25 W. R. 93. 
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Subse^iuently acquired Property — ^Republica- 
tion when Biscovert.] — Testatrix, a married 
woman, having under her marriage settlement a 
power of appointment over some 15,000^. worth 
of securities, and being entitled to jewels and 
furniture for her separate use, by her will in 
1883, in exercise of this power and of all other 
powers enabling her in this behalf,” appointed, 
gave, and bequeathed “ ail the property of w'hat- 
cver nature comprised in the said settlement, 
and over which 1 have any power of appoint- 
ment or <lisposition by will” to trustees upon 
certain trusts. In August, 1885, the husband of 
the testatrix died, and she thereupon became 
entitled to certain real estate, and had 7,500Z. 
worth of personal estate ; in December, 1885, 
she made a codicil by which she devised certain 
real estate therein referred to as having come to 
her from her late husband, but which did not 
otherwise refer to or confirm her will. Testatrix 
died in 1886 : — Hekl, that the will as originally 
executed was only intended to deal with the 
property comprised in the settlement, that the 
codicil merely confirmed the will as it originally 
stood, and in no way enlarged its scope so as to 
make it include 7,5001. subsequently acquired 
from her husband, and that as to this amount 
there was an intestacy. Taylor, In re, Whithj 

V. mglifoH, 57 L. J., Ch. 430 ; 58 L. T. 842 ; 36 

W. E; 683. 

Sect. 1. sirb-s, 1, of the Married Women’s Pro- 
perty Act, 1882, gives a married woman power 
to dispose by will only of property of which she 
is seised or possessed while she is under coverture. 
Consequently, notwithstanding s. 24 of the Wills 
Act, her will made during coverture is not, 
unless it is re-executed after she has become dis- 
covert, eftectual to dispose of property which she 
acquires after the coverture has come to an end. 
Price, In re, Stafford v. Stafford, or Price v. 
Stafford, 54 L. J., Ch. 509 ; 28 Ch. D. 709 ; 52 
L. T. 430 ; 33 W. E. 20. 

Banking accounts were kept in the joint names 
of husband and wife, and investments in railway 
stock were made in their joint names. The wife 
survived her husband five days, having executed 
a will during coverture : — Held, that the balances 
of the joint accounts and the joint investments I 
survived to the wife, but did not pass under her i 
will. Young, In rc, Trye v. Sullivan, 54 L. J., 
Ch. 1065 ; 28 Ch. D. 705 ; 52 L. T. 754 ; 33 
W. E. 729. 

Effect of Married Women’s Property Act, 
1882— Gift towards the Erection of a Church 
Invalid.] — Under the stat. 43 Geo. 3, c. 108, 
which contained a power to all persons having 
an interest in any lands or in any g()ods or 
chattels, to give by deed enrolled, or will exe- 
cuted, three months before death, lands not 
exceeding five acres, or goods and chattels not 
exceeding in value 500^,, for or towards the 
erecting of any church, with a proviso that the 
act should not extend to any persons being 
within age, nor women covert without their 
husbands to make any such gift : — Held, that 
the proviso was not affected by the Married 
Women’s Property Act, 1882, which by s. 1, 
sub-s. 1, gave power to a married woman to dis- 
pose by will of any real or personal property as 
her separate property in the same manner as if 
she were a feme sole. Consequently a gift by a 
married woman, by will executed three months 
before death, to' the vicai- and churchwardens of 
a church of a sum of 300^. to be applied by them 


in the erection of a new chiircli, and to be paid 
out bf personal estate which was iegally applic- 
able for the purpose, was hel<l to bo invalid. 
Smitlds Eatiite, In rc, Clements w Ward, 56 L. J., 
Ch. 726 ; 35 Ch. D. 589 ; 56 L. T. 850 ; 35 W. E. 
514 ; 51 J. r. 692. 

E., Il^FANT. 

Boy of age fourteen is com|)eteut to make will 
of personal estate. Jlolyland. E,v parte, 11 Ahjs. 
11 ; 8 E. E. 67. 

An infant male may make a will of his persoiial 
estate at fourteen, a female at twelve. Ilgdc v. 
Hyde, Pre. Ch. 316. 

A female may make a will at twelve, a male- 
at fifteen, if proved to be a person of discretion. 
Bishop V, Sharp, 2 Vem. 469. 

A child entitled to an orphanage share of liis 
father’s personal estate, dying under twenty-one 
and unmarried, cannot devise it by his will, for 
by the custom it survives to the other cliildren, 
but he may devise his share under the statute of 
distributions. Wilenchsw Wilcoclcs,'^ Uern. 559. 

A city orphan cannot by will before twenty- 
one dispose of his orphanage part, so a.s to pre- 
vent survivorship. Anon., Pre. Ch. 537. 

Money to be laid out in land ; an infant crni- 
not dispose of it by will as money, but it will on 
the infant’s deatli descend to liis heir, who may 
take either way. Carr v. Ellison, 2 B]’o. G. C. 
56 ; Dick. 796. 

F. ALIEX. 

All alien, resident in England, purchased an 
equitable interest in freehold lainls, and also a 
lease for a long term of years, and afterwards 
obtained letters of denization, which, in terms, 
conferred upon him, not only the power ejJ: 
acquiring lands in future, but of retaining ami 
enjoying all lands wliicU lie had theret<>forc 
acquired : — Held, that he had power to devise 
the freehold ami chattel interest in laml which 
he had purchased previously to tiic letters tA 
denization. Foard rin v. Gowdey, 3 l^Iyl. ^ K. 
383 ; 3 L. J., Ch. 171. 

By the stat. 7 Anne, c. 5 (A.D. 1708), it was 
enacted that the children of all natural-burn 
subjects born out of llie legiaiice of her then 
majesty, her heirs and successors, should be 
deemed, adjudged, and taken to be naturul-boriL 
subjects of this kingdcmi to all intents, con- 
structions, and purposes whatsoever. By tlie 
statute 13 Geo. 3, c. 21 (A.D. 1772), it was enacted 
that all pei'sons born, or thereafter to be born, 
out of legiance to the crown of Engiand, or of 
Great Britain, whose fathers were, or should be, 
by virtue of the statute 7 Anne, c. 5, and tlie 
explaining statute 4 Geo. 2, c. 21, entitled to all 
the rights and privileges of natural-born subjects, 
should be taken to bo and were thei'cby de<.‘iuj’t,‘d 
to be natural-born subjects of the crown of Great 
Britain, as if born in this kingdom. A devise of 
real property in England was made by a testator 
domiciled in England, but having been born in 
Holland, his parents having boon married there, 
and his mother being a Dutch subjec.t. The 
testator’s father was born in Holland in the year 
1744, his mother being also a Dutch subject, and 
his father having also been born in Holland in the 
year 1696. The testator’s paternal great-grand- 
father was a natural-born British subject, and 
the commander of a British regiment sent tO' 
serve in 'Holland in 1691, who had married, while- 
on service, a Dutch wife, the testator’.s grand- 
father being the eldest son of that marriage. The 


WILL — Testamentary Capacity^ 


testator’s grandfather took service in his father’s i : 
regiment, which, however, had then ceased to be ' 
in Britisli pay, and the testator’s father, in his 
turn, also joined it : — Held, that the statute 
7 Anne, c. 5, gave the testator’s grandfather the 
status of a natural-born British subject, and the 
statute 13 Geo. 3, c. 21, gave also to the testator’s 
father the rights belonging to that status, De 
Qeere v. 47 L. T. 434. 

Held, further, that the testator himself was an 
alien, and that, as the statute 33 Viet. c. 14, is 
not retrospective, the real property of thetestator 
belonged to the crown. AA 

A. and B., two domiciled English subjects 
resident in Paris, with the intention of 
permanently rcsidii>g there, entered into a 
contract of marriage, in the French form, in 
contemplation, of a marriage “intended imme- 
diately to take place according to law,” and also 
of a marriage in conformity with the rites of the 
Church of Xi^nglaml, The English marriage was 
duly solemnised in the chapel of the English 
ambassador at Paris, but the intended French 
marriage never took place. The contract of 
marriage stipulated that the future couple should 
have the enjoyment in common of ail property, 
according to the disposition of the custom of 
Paris," which should regulate their future com- 
munity, even in the event of their residing in 
foreign parts, whore different laws prevailed ; 
that the portion which the wife was to bring into 
community should be received by the husband, 
and be accounted for by him to his wife ; that 
whatever should come in future to the wife 
should be invested by the husband, and that the 
principal shoukl belong to the wife as her own 
separate property (bien personnel), and that the 
interest alone should enter into the community. 
The effect of this contract by the French law, 
supposing it to be valid, would be to give the 
wife a testamentary power over her separate 
estate, independently of her husband. Part of 
the property brought by the wife into community 
consisted of a sum of 2,000Z. charged upon real 
estates in England, Shortly after the English 
marriage, and before the solemnisation of the 
contemplated French marriage, the parties, never 
having cohabited together, separated entirely. 
The wife, in the lifetime of her husband, made 
her will in the English form, disposing of, among | 
other property, the '2M01. : — Hekl, that the 
marriage contract gave the wife a testamentary 
disposition, and that the property passed by the 
will. JSste V. Smyth, 23 L. J.. Oh. 705 ; 18 Jur. 
300 ; 2 W. R. 148. 

a Soundness of ^ Mind. 

Presumption of Sanity.] — The competency of 
a testator is to be assumed until it is impeached 
by evidence, but it is not to be assumed, as a 
matter of law^ that a will is valid as made by 
a competent testator unless the court or jury 
who has to decide upon it is convinced that he 
was competent. Suttmi v. Sadler, 3 C. B. (N.s.) 
87 : 26 L. J., G. P. 284; 3 Jur. (N.S.) 1150; 5 
W.'R. 880. 

If a testamentary paper, rational on the face 
of it, is shewn to have been executed and attested 
as prescribed by law, it is presumed, in the 
absence of any evidence to the contrary, that it 
was made by a person of competent understand- 
ing ; but if there are circumstances in evidence 
which counterbalance that presumption, the 
court will pronounce against it, unless on the 
whole the evidence is sufficient to establish 


affirmatively that the testator was of sound mind 
when he executed it. Symes v. Green, 1 Sw. & Tr. 
401 ; 28 L. J., P, 83 ; o Jur. (N.S.) 742. 

Knowledge and Approval of .pontents of Will 
— Presumptions,] — Knowledge and approval of 
a will is necessary and must be proved ; the 
execution of a will by a competent testator is 
presumptive and primd facie proof of the fact ; 
and if a competent testator has read the will, 
or heard it read, the presumption is strong and 
conclusive, unless there are special circumstances 
attending the execution, e.g. fraud which in- 
cludes dereliction of duty. Whether read or 
not, if in any way the contents of the will have 
been brought to the notice of the testator, the 
effect is the same, and even w-here there has 
been a reading of the will, but the state of the 
testator was such that he could not have hat.! an 
intelligent appreciation of the words, he must 
be taken to have known and approved of the 
will if the words have been bond tide used by a 
person whom he trusts to draw it up for him. 
Beamulh v. Beamuh, [1894] 1 Ir. E. 7. 

Although the instructions for a will may not 
have originated with a testator, yet his subse- 
quent approval of them is sufficient to render 
his wdll valid. Weakness of mind and forget- 
fulness are not sufficient to invalidate a will, if 
it is proved that the mind of testator was, when 
called to exertion, capable of attention and 
application. Tnfmell v. Constable,, 3 Knapp, 
122 . 


What constitutes Soundness of Mind.”] — 

I In contemplation of law the expression “ sound 
mind ” does not mean a “ perfectly-balanced 
mind.” The question of mental soundness is 
one of degree. In considering it large allow- 
ance must be made for the difference of indi- 
vidual character ; but in every case the highest 
degree of mental soundness is required in order 
to constitute capacity to make a testamentary 
disposition, inasmuch as the act involves a 
larger and a wider survey of facts and things 
than is required in the other transactions of life. 
Bougliton v. Knight, 42 L. J., P. 25 ; L. R. 3 P. 
64 ; 28 L. T, 562. 

A man moved by capricious, frivolous, mean, 

1 or even bad motives, may disinherit wholly or 
partially his children, and leave his property to 
strangers. He may take an unduly harsh view 
of the character and conduct of his children, but 
there is a limit beyond which it will cease to be 
a question of harsh, unreasonable judgment, and 
then the repulsion which a parent exhibits to 
his child must be held to proceed from some 
mental defect. If such repulsion, amounting to 
a delusion as to character, is shewn to have 
existed previously to the execution of his will, it 
will be for the party setting up that document to 
establish that it was inoperative when the will 
was made, and the jury, in determining whether 
or not the delusion was operative, will have 
regard to the contents of the will and the cir- 
cumstances surrounding the execution of it. Ib. 

To constitute a sound disposing mind, a tes- 
tator must not only be able to understand that 
he is by will giving the whole of his property to 
one object of his regard, but he must also have 
capacity to comprehend the extent of the pro- 
perty, and the nature of the claims of others 
whom by his will he is excluding from partici- 
pation in that property, Hcmrtoood v. Baler, 3 
Moore, P. C. 282.. 

o 
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A Fomid and disposhig mind means a mind of 
natural capacity, not unduly impairwl by old 
aee or enfeebled by illness or tainted by morbid 
influence. Smith y. ’ 

L. E. 1 r. 398 ; 16 I.. T. 841 ; 16 W. E. 18. . 

If Oisease is once shewn to exist in the mind 
of a testator, -it matters not that the disease is 
discoverable only on a certain subject, or that 
on all other subjects the action of the mind is 
apparently sound and the conduct even prudent, 
—the testator must be pronounced incapable. 
Further, the same result follows whether or not 
the particular subjects upon which disease is 
manifested have anj" couiiection with the testa- 
mentarY disposition before the court, i o. 

The testamentary capacity involves more than 

the mere fact of recognising familiar persons or 

obiects, and means a sound disposmg miiul ; that 
is to say, a power of understanding the 
of the property and the family, and the etect of 
the will. Seftoii QJarl) v. Boxwood, 1 h. b. 

A bill in ecp.iitv will lie to set aside a will 
made under the influence of superstitious terrors. 
MkUleton v. Slwrhmie, 4 Y. & C, 858. 

An Englishman who had resided tor many 
years in India, and become 
Eastern notions, professing himselt at piiercnt 
times a believer in the Plindoo and Mahometan 
faiths, and to a great degree adopting tim 
habits of life of the latter, by his will (wl'uap 
with the exception of a small legacy, excluded 
hisbrother, his only next of ldn,from any benefit^ 
after bequeathing several legacies and specific 
bequests, gave the residue of his property to toe 
Turkish ambassador, or the person for the time 
being representing him, to be applied for the 
benefit of the poor of the city of Gonstantinople, 
and for the erection of a cenotaph at Constanti- 
nople, with a light burning, and a description 
of the testator engraved thereon, ihis will, 
which was in conformity with his written 
instructions, was duly executed during the lasT 
illness of the testator. The prerogative court, 
by its sentenc^^ probate, upon the 

ground of the extraordinary nature of the 
bequest, coupled with the wild and extravagant 
conduct ot the testator about the time of exo- 
ctition, which the court considered as amounting 
to insanity. Such sentence reversed 
appeal, and the will established, the judicial 
committee being of opinion that, as the will was 
in conformity with the written instructions of 
the deceased, the true test to ascertain its 
validity was to look into the previous habits and 
opinions of the testator to account for the extra- 
vagant behaviour and language ; and that though 
the dispositions in the will might be absurd and 
ii rational in a native of England and a Christian 
according to English habits, they were accounted 
for in the case of the testator, who had, in early 
life, adopted the manners and mode of living of 
a Mahometan. Austen v. Graham, 8 Moore, 1\ C 
41 ) 3 . 

A will executed by a husband on his deatli 
■ bed in favour of his wife, to the exclusion of the 
other members of his family, he being of a 
weakened and impaired capacity at the time of 
the factum, from disease affecting the brain, 
which produced torpor, and rendered his mind 
incapable of exertion unless roused, pronounced 
against, the disposition in the will being a total 
' departure from, and contrary to, his previous 
expressed intentions, Hai'icood v. 3 

Moore, P, C. 282. 


Testator Subject to Delusions.]— The mere 
fact that a testator is subject to liisane delusions 
is not sufficient reason why he should be held to 
have lost his light to make a will, it uic jury is 
satistied that the delusions have not ajicctcd the 
general faculties of his mind and cannot have 
influeiicea him in any particular (hsposition ot 

his iiroperty. ''■qY’/'’-’ 

Q B 287; L. II. 5 Q. B- B. 1. 818. 

Followed in Bnrfdt v. Smith, 12 P. 1). 116 ; 57 
L. T. 498 ; 51 8. P. 874. 

Where insanity, though confined to certain 
one or more delusions, has once existed, and 
the evidence shews tlie deceased to liave beeii 
instructed to coneeal the continued existence c»t 
such delusion or delusions, arui the evidence to 
prove perfect recovery of caj.aeify is at least 
doubtful, a will made by a person so affected, 
though rational and rationally instructed and 
executed, is not entitled to probate. Dyae 
Somhre v. Troup, Beane, Ecc. ‘ihqe 22. _ 

Where a person afflicted with habitual nisanity , 
with intennissions, makes a will, the fact that 
the will is a rational one, and made in a rational 
manner, though not conclusive, is strong evidence 
of its having been made in a lucid interval. 
Mchols V. Binna, 1 Sw. ik Tr. 289. 

Where a person is labouring under an insane 
delusion, his sanity is to be tested by diiecting 
bis attention to the subject-mattcj^ ot such 
delusion, but where a persoii is afflicted with 
habitual insanity, imacconi])anied with delusions, 
his sanity is to be tested by his answers to 
questions; his apparent rccollecrion of ]iast trans- 
actions, and his reasoning justly with regaid to 
them, aii<l with regard to the <;onduct of 

individuals, Jh, . 

Exposition of the doctrine of; monomania anti 
partial insanity as applictl to wills. 

War hup 6 Moore, P. C. 841 ; 12 Jur, 94/. 

If the mind is unsound on one subject, 
provided that unsoun<luess is at all times 
existing uptm that subject, it is erroneous to 
supijose such a mind is really sound i>rt tither 
subjects ; it is tmly sound in appearance, uu 
if the subject of the delusion, be prestmted Uy 
it, the unsoundue^s would be manifested by 
such a ])erson believing in the snggesti/ms ot 
fancy, as if they wore realities ; any act, there- 
fore, clone bv such a person, howevtu' apparently 
rational that act may appear tt> be, is voicl, as 
it is the act of a morbid or unsound nmuL 
Jh. 

Delusion is tlie belief of _ things as realities 
which exist onlv in the imagination, of the 
patient. The frainc of mind which imUcjates his 
incapacity to stritggle against siu9i. an erroneous 
belief constitutes an unsound frame c^f mind. 
Jh. 

To constitute a luchd interval, the party must 
freelv and voluntarily, and without any design, 
at the time, of pretending sanity and freedom 
from delusion, confess his delusion, ih. 

Where delusions are proved to have {‘xisted, 
both before and after the factum, the presump- 
tion is, that they existed at the time of the 
factum, and in such case proof of a lucid 
interval, at the time of the factum, is thrown 
upon the party propounding a will It is 
immaterial that the delusions do not appear on 
the face of the will Jh. 

A w 11 written in 1884 by a widow (without 
children, a j,)erson originally eccentric, and, in 
after-life, developing unsound delusious), con- 
ferring great benefit on a stranger, the will not 



betrayin?, on the face of it, marks of insanity, 
in the circumstances imonoimced against. 11k 

A will was held to be invalid on the ground 
that the testator, though sane in his general 
conduct, laboured under an unsound delusion of 
mind with rcs])ect to his only child. v. 

Clat'lio^ 5 Euss. IGH ; 6 L. J. (o.s.) Ch. ISO. 

When Competency Doubtful.] — On motion, 
where the corn[)eteucy of a testator was doubtful^ 
the court refused to make a grant, as in the case 
of intestacy, but made a grant with the will 
annexed. Jlamon v. SkeplieKil^ 17 L. T. 12B ; 
16W. E. 14E 

Will of a testator subsequently found a lunatic 
directed to be deposited in the civstody of the 
master. TIiompwiK In re, 1 Euss. tk M. 3,55. 

Question for Jury.] — At a trial, where the 
question was as to the testamentary ca|.)acity of 
a testator, it was proved that at one ])criod of his 
lifetime he had been confined in a lunatic asylum, 
and that at the time of making his will he was 
subject to certain fixed delusions. These delu- 
sions, however, could not be connected with any 
of the dispositions in the will. The judge left it 
to the jury to say whether at the time of making 
his will the testator was capable of having such 
a knowledge and an appreciation of facts, and 
was so far master of his intentions and free from 
delusions, as to be able to have a will of his own 
in the disposition of his property and to act 
upon it : — Held, that there was no misdirection. 
Ba.nj£,<^ V. Goodfdloio, 39 L. J,. Q. B. 237 ; L. E. 
5 Q. B. 549 ; 22 L. T. 813. 

W. B. was subject to insane delusions on one 
particular subject. Apart from them, he appeared 
to be perfectly rational, managed his affairs with 
ordinary prudence, and exhibited in various 
ways considerable mental capacity. His last 
will was contested by his next of kin on the 
ground that when he executed it he was not of 
sound mind. The president, in directing the jur}^ 
followed the ruling in JSa.nka v. Goodfdkno, supra, 
in which it was laid down that the mere fact 
that a testator is subject to insane delusions is 
no sufBcient reason why he should be held to 
have lost his right to make a will, if the jury are 
satisfied that the delusions have not affected the 
genei’al faculties of his mind and cannot have 
infinenced him in au}?' particular disposition of 
his property. Smee v. Smre, 49 L. J.. E. 8 ; 5 
P. D. 84 ; 2S W. E. 703 ; 44 J. F. 220. ' 


was delivered up to be cancelled. C. took a part 
ill pron«>ting this transaction, bat no direct fraud 
was established against him, and it did not 
apjiear that he exercised any positive control 
over the testator. Two days afterwards the 
testator committed suicide. The evidence as to 
the soundness of the testator’s mind was con- 
flictiiig, many acts consistent with sanity having 
been done by him up to the time of his death ; 
but the court, being of opinion, upon the whole 
evidence, that the testator, at the time of 
purchasing the estate in exchange for the bond, 
was of. unsound mind, and considering the state 
of his mind in connection with the confidence 
which he placed in C., without directing an 
issue, set aside the conveyance, and declared the 
testator’s niece entitled to the benefit of the 
bond. Steed v. Calley^ 1 Keen, 620. 

Where sanity is impeached, and the evidence 
is conflicting, the question is not, whether the 
facts adduced in support of it are not in general 
indications of sanitjq but whether they are 
inconsistent with, or sufficiently explanatory of, 
the indications of insanity produced on the other 
side, on which the onus lies. Ih, 

Where a will and codicils were made by a 
person of the age of eiglitj'Six, of feeble and 
impaired mind, in favour of her medical atten- 
dant, with whom she resided, and the will was 
prepared by her solicitor, the instruments were 
pronounced for, upon the balance of evidence 
negativing alleged fraud, although inconsistent 
with former testamentary dispositions ; but, on 
a further allegation as to facts noviter ad 
notitiam perventa being admitted, the second 
codicil was pronounced against, and the sentence 
below reversed as to it. Jonen v. Goodrioh , 5 
Moore, P. C, 16. 

The question being as to the sanity of a testa- 
trix, evidence of a surviving medical attendant 
in a lunatic asylum in which she resided at the 
time of making the will was received to shew 
that she was sane, and that her continuance in 
the asylum was voluntary. Martin v. 

1 F.kP. 122. 

Will of a resident in a receptacle for lunatics, 
established upon the then state of his mind, com- 
pared with antecedent declarations. Distinctions, 
if not then competent. Bootle v. Blnndell, 19 
Ves. 508; 15 E. E. 93. 


Onus of Proof on Party propounding.] 

— The burden of proving capacity to make a 
will rests upon those who propound the will, 
and a fortiori when it appears that the testator 
was subject to delusions. Sinee v, Stme,, supra. • 

He who relies upon a will, in opposition to the 
title of the heir-at-law, must prove that it is the 
will of a person of sound mind. Such proof 
having been given, if incorapetency of the tes- 
tator to make a will is alleged, it is incumbent 
on the party alleging it to prove it. Sutton v. 
Sndler, 3 C. B. (N.S.) 87 ; 26 L. J., 0. P. 284 ; 3 
Jiir. CK.S.) 1150 : 5 W. E. 880. 

Where a testamentary disposition is propounded 
under circumstances of suspicion, as where the 
party propounding it was the drawer, and was 
benefited by it, and it was executed at a time 
when the testator was of doubtful capacity, 
without any evidence of instructions previously 
given, or knowledge of its contents, the party 
propounding it must proye the testator know 
and approved the contents of- the instrument. 
Mitchell V. Thoma^^ 6 Moore,.?. 0. 137. 


Proof and Establishment.] — A will cannot be 
admitted to pvo])ate in a contested case, unless 
the strength or degree of })roof offered is such 
as to satisfy the court, without reasonable doubt, 
that tlie testator was, at the time of execution, 
of sound tnind, memory, and understanding. 
KanjH v. M'Bonndl, Ir. E.'fi Eq. 611. 

Therefoxv, when the evidence was inconsistent 
and unsatisfactory, ami the balance was against 
his competency, the court rcfuse<l to grant pro- 
bate of the wiil. Ib, 

Testamentary incapacity established by the 
-cross-examination of the plaintiff’s witnesses 
merely, without any direct evidence on the part 
of the defendant. Ih. 

A testator gave to Ins niece all his bond debts, 
and he gave 0., a person in whom he reposed 
great confidence, besides other benefits, all the 
residue of his property. Four months after the 
date of the will the testator took , from a bond 
debtor a conveyance of an estate to himself for 





232 


231 WILL — Testamentary CaiMcity, 


A codicil, which varied the bequest contained 
in the will of the testator, -to the benefit of the 
drawer, and executed at a time when the testator 
was supposed to be dying, in the absence of proof 
of the knowledge by the testator of its contents, 
pronounced against. Ih. 

Proof of the actual reading over of the instru- 
ment to the testator before execution is not 
necessary. Ik 

A will and five codicils being propounded, the 
wall and four codicils wore established, but the 
last codicil, which was drawn up by a solicitor 
in his own favour, was rejected, the testator 
being of fluctuating capacity, and the proof that 
he knew the contents of the instrument being 
insufficient. Dtffuurv. Croft, 3 Moore, P. 0. 136. 

Insanity having been once established, proof 
of recovery is upon the other party; otherwise 
the insanity must be established by proof apply- 
ing to the particular date. White y. 13 

Yes. 88. 

When a testator has been found to be of 
unsound mind under a commission of lunacy, 
which commission has not been superseded, the 
legal presumption is against the validity of any 
testamentary instrument, and the onus of proving 
the soundness of mind of the testator is imposed 
upon the party setting up the instrument. 
Under such circumstances it is competent to 
the party setting up a testamentary instrument 
to maintain either that the testator was always 
of sound mind, or that though he may have been 
formerly of unsound mind, he had completely 
recovered, or that the will was made duiing a 
lucid interval. In such a case, where unsouml- 
ness of mind has been before proved, though 
previous circumstances are entitled to some 
weight, the true inquiry is, whether the deceased 
testator had entirely recovered, or w'as of sound 
mind at the time of giving instructions for and 
the execution of the instrument in question. A 
will and codicil made and executed under such 
circumstances, when it was clearl}^ proved that 
at the time of their execution the insane delu- 
sions of the testator which existed at the time 
the commission of lunacy was issued still con- 
tinued to exist, were held by the judicial com- 
mittee of the privy council, affirming the 
judgment of the prerogative court, to be invalid. 
The circumstances of the case being deemed to 
be such as to make it essential to the purposes of 
justice that the validity of the testamentary 
instruments should be submitted to judicial deci- 
sion, the appellants (the executor and the parties 
interested under the -will) were allowed one set 
of costs betw-een them out of the estate, including 
the costs of the appeal. l!Jaiit India Co, v. Byce 
8omIre,AWAi,7U, 

Evidence of Acts of Competency.] — On 

a question as to the competency of a devisor to 
make a will, letters addressed to him found after 
his death open, with their seals broken, in a cup- 
board under his book-case in a private room, 
together with other letters indorsed by him, to 
some of which answers had been written by him, 
are not admissible, as there is nothing to shew 
any kiiowiedge or act of the testator wnth regard 
to them. Wright v. I)oe d. Tatham, 2 JST, & ?. 
303 ; 7 A. & E. 313 ; 7 L. 3., Ex. 310. Affirmed 
in i)om. Proc., 4 Bing. (is.C,) 489 ; 6 Scott, 68 ; 
5 CL & E. 670. 

But a letter addressed to the testator requesting 
him to communicate on a matter of business 
with his attorney, and found with the other 


letters indorsed by the attorney, wlio lived some 
miles off, is admissible, as it slicwvs an act done- 
upon it by the testator. Ih. 

Where the parol evidence is of a very contra- 
dictory nature, it is safer to judge by coilatei'al 
facts, w'here they are sufficiently strong, as to the 
competency of a party to make a will. Wright 
V. Tatham, 9 L. J. (O.S.) Ch. 266. 

A long and varied correspondence, carrieil on 
by and with the testator for a series of years, and 
the execution of various deeds by him, and of 
others to him, involving property to a large 
amount, is sufficient to sliew his general com- 
petency to dispose of his projjerty. Ih. 

Lunatic — Eeport of Chancery Visitors — 
Admissibility as Evidence.] — Sect. 186 of the 
Lunacy Act, 1890, provides that (1) the reports 
of the chancery visitors shall be tiled and kept 
secret in their office, and. shall not be open to the 
inspection of any])erson save the niernhersof the 
board of visitors tind the judge in lunacy, and 
such persons as he specially appoints ; (2) ail 
reports I'clating to any particular patient shall 
be destroyed on his death, Ag. On the trial of a 
probate action, wdierc the testatrix had been 
found of unsound mind on inquisition, a visltor 
stated that these reports had not been <les troy ed : 
—Held, that the reports must be treated as 
destroyed on the death of the. testatrix, and 
could not be prothiced even on subpeena. Sub- 
sequently tiie visitors gave evidence of the state 
of mind of the testatrix at the times when tlieir 
reports were made. Itoe v. A7.r, 62 L. J., F. 36 ; 
[1893] P. 55 ; 1 11. 472 ; 68 L. T. 26. 

Costs.] — The jury having found that the- 
testatrix wms of testamentary c.apacity wdien 
she made her will, the court pronounced* f*>r the 
will, and, following iJai'in v. (jrrgnry (L. It. 3 
P. 28), gave ail parties their costs out of the- 
estate, Ih. 

Kight of Executor to.] — Ih-ima facie an 

executor is justified in propounding his testator s 
will, and if the facts within his knowledge at the 
time he does so ten<l to shew' eccentricity merely 
on the part of the testator, an<.l he is Tutally 
ignorant at the time of the circumstances and 
conduct which afterwards induce a jury to tiiul 
that the testator was insane at the date of the 
will, he will, on the principle that the testator's- 
coiKluct was the cause of litigation, be entitled 
to receive his costs out of the estate, although 
the will is pronounced against. Itouqhton v.. 
Knight, 42 L. J., P. 25 ; L. K. 3 P. 64 ; 2.s L. T.. 
562. 

H. Tjispue Influence and FBAtrD, 

Equitable Jurisdiction, j— A will of hind may 
be good at law as w'ell executed, and yet ill in 
equity, as if obtained by fraud. Crosa v. Traeu, 
1 P. W. 288 ; 2 Vern. 699. 

Legatee of a bond, which after fclic will and 
shortly previous to the suicide of the testator 
had been cancelled on a conveyance of the cstiito 
held as a collateral security, decreetl entitled to- 
have the bond replaced, the transaction btjing 
one of doubtful sanity and fraudulent exercise uf 
iiffiucnce, Beed v. Calley, 1 Keen, 620. 

What constitutes XTndue Influence,] — Undue 
influence may exist in the form of bail com- 
panionship and bad example, and yet not be 
sufficient to invalidate a will made under its. 
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operation. To be within the meaning of the rule | influence. 'Gifts or contracts brought about by 
of iaw, so as to produce that oflcct, it must be ! it are, therefore, set aside, unless the party bene- 
an iiifluence exercised by coercion or by fiaud. , flted can shew affirmatively that the other party 
But actual violence is not necessary to constitute i to the transaction was placed in such a position 
coercion ; imaginary terrors may be sufficient as would enable him to form an absolutely free 
for that purpose. Minjs''- \\ llOrSHhorough, ^ 'Ll, and unfettered judgment. The law regarding 
Cas. 2 ,* 26 L. J., Ch. 256 ; 3 Jar. (N.s.) 373 ; 5 wills is different. The natural influence which 
W. R. 414. ^ such relations as those in question involve may 

III order to set aside the will of a person of lawfully be exerted to obtain a will or a legacy, 
sound mind, it must be shewn that the circum- so long as the testator thoroughly understands 
stances under which it was executed are incon- what he is doing and is a free agent ; and hence 
sistent with any hypothesis but that of undue the rules adopted in courts of equity in relation 
■Influence, which cannot be presumed, but must to gifts inter vivos are not applicable to the 
be shewn to have been exercised, and exercised making of wills. Parfitt v. LawleM^ 41 L. J., 
in relation to the will itself, and not merely to P. 68 L. R. 2 P. 4G2 ; 27 L. T. 215 ; 21 W. R. 200. 
other transactions. Ih. 

A pressure, of whatever character, whether it May affect Part of Will only.] — Where a 
acts on the fears or on the hopes of an individual, portion of will has been introduced through 
if so exerted as to overpower the volition, without fraud or perhaps inadvertence, it may be rejected 
convincing the judgment, is a species of restraint and probate granted of the remainder if the two 
under which no valid will can be made. Hall are severable. But where the rejection of part 

V. Hall, 37 L. J., P. 40 ; L. R. 1 P. 481 ; 18 L. T. alters the sense of the remainder, quasre, whether 

152 ; 16 W. R. 544, there is a valid will within the meaning of 7 Will. 

Supposing a will made by a person of testa- 4 and 1 Viet. c. 26, s. 9. llhodes v. Mhodn, 51 
mentary capacity, it is not suflicieiit to avoid it L. J., P. C. 53 ; 7 App. Cas. 192 ; 46 L. T. 
that it is not such a will as a sensible person 463 ; 30 W. R. 709. P. Trinilestown (Lord) 
would make, or that it is harsh, capricious, or v. B" Alton, Dow & Cl. 85. 
unjust ; nor, on the other hand, is it enough to 

avoid it on the ground of undue inflitence, that it Evidence— TTudue Influence.] — Where there is 
was made under the influence of acts of attention evidence tending to shew some mental incapacity, 
and kindness ; but the' influence or importunity and also evidence tending to shew some undue 
must be such as to deprive the testator of the influence, it is easier to satisfy the court that 
free exercise of his will. Srfton (Earl) v. Ho^- undue influence has been exercised, inasmuch as 
iWwZ, 1 F. & F. 578. the degree of influence required to induce a 

Undue influence, to defeat a will, made by a person of strong mind and in good health to do 
person otherwise of testamentary capacity, must any act is much greater than that which would 
not be such as arises from the influence of grati- induce a person of feeble mental capacity and in 
tnde, affection, or esteem, but it must be the a weak state of health. Hanipwn v. Gnij, 64 
control of another will over that of the testator, L. T. 778 — C. A. 

whose faculties have been so impaired as to! Although a man have a mind of sufficient sound- 
submit to that control, so that he has ceased to I ness and discretion to regulate his affairs in 
be a free agent, and has quite succumbed to the | general, yet if such a dominion or influence be 
power of that controlling will. Lovett v. Lovett, ! obtained over him as to prevent his exercising 
1 F. & F. 581. ; such discretion in the making his will, he cannot 

To establish undue influence sufficient to in- ' be considered as having such a disposing mind 
validate a will, it must be shewn that the will of ■, as will give effect to his will. Qumre, what evi- 
the testator was coerced into doing that which | dcnce will be sufficient to establish such a case, 
he did not desire to do, and the mere fact that j Mountain v. Benmt, 1 Cox, 353. 
the testator in making his will was influenced by | Injunction granted to restrain executor claiming 
immoral considerations docs not amount to such ! under a will, and also by gift from testatrix in 
undue influence so long as the dispositions of the ! lifetime, from selling, upon affidavit of undue 
will express the wishes of the testator. Wingvove 1 influence. Edm unds v. Bird, 1 Ves. & B. 542. 

T. Wing rove, 55 L. J., P. 7 ; 11 P. D. 81 ; 34 | 

W. R. 260 : '50 J. P. 56. i Knowledge and Approval of Contents-— Pre- 

Exaggeration of The conduct of a party bene- 1 sumption — Proof.] — There is no rule that if it is 
flted by a will towards the testatrix, though it proved or admitted that a testator was of sound 
induce her to revoke the will, and the bequest mind, memoiy and understanding, and that a 
made in his favour, and to execute another will will has been read over to him or that he has 
to his exclusion, is not such a fraud as to destroy read it to himself, and that he has signed it, he 
free agency, and render the will invalid. Neither i must be taken to have known and approved of 
does such conduct amount to uiidite influence or ! the contents of such will, and that such know- 
importunity. Browning v. Budd, 6 Moore, P. C. I ledge and ai^proval must be held to extend to 
430 * every part of siich will. v. 

L. J., P. 17 ; L. R. 7 H. L. 448 ; 32 L. 1\ 209 ; 

Different from that in Gifts inter vivos.] 23 W. R. 566. 

— The influence which is undue in the case of The presumption in favour of every part of 
gifts inter vivos is different from that which is the will arising where these circuins'bances exist 
required to set aside a will. In the case of gifts may be removed, where the proof that the will 
or other transactions inter vivos, it is considered was read to or by the testator is open to suspi- 
by the courts of equity that the natural influence | ci(m, or where there is room for a suggestion of 
arising out of the relation of parent and child, fraud, especially in a case where the will has 
husband and wife, doctor and patient, attorney I been prepared and propounded hy strangers m 
and client, confessor and penitent, or guardian j blood to the testator, but who are berienciaries 
and ward exerted by those who possess it to I under it. ^ n 7 ,^ 

obtain a benefit for themselves is an undue ' The rule in Barry v, JButhn (infra), Midton 
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V. Amhvw Csupra), and lli‘0W7i r. Fhher (mfi’a). 
that those wtio take a benefit under a wiU and 
have been instruraeiital in preparing or obtain- 
hitr it, have the onus thrown upon them ot 
shewing the righteousness of the transaction is 
not coiianed to the single case in which a will 
is nrenared b v or on the instructions of the person 
taldng a benefit muler it, but extends to aU cases 
in which circumstances exist which excite the 

susificion of the court. foifv 

[Lsg)4] ?. 151 ; G 11. 510 ; 70 L.T. lod ; 42 M-. E. 

If it is proved or admitted that a testator is of 

sound mhnh memory and understandmg, that a 

will has been read over to him, or that he has 
read it to himself, and that he has put his sig- 
nature to it, the question whether he knew ami 
aiiproved of the contents of sucli will must be 
answerctl in the aftirmative, and such knowledge 
and approval will be held to extend to every part 
of the will. After v. uWrm^svn, L. L. 1 1 . GGo ; 

20 L. T. 101. ^ ^ 

It is essential to the validity of a will that at 
the time of its execution the testator should 
know and approve of its contents. Hadilnw v. 
SWo, 35 L. J., P. 18 ; L. K 1 P. M'. H 
(K.S.) 1039 ; 13 L. T. 4T3 : 14 W-' K. 211. 

Unless fraud can be proved in obtaining the 
execution of a will, the fact that such will has 
been read over to a capable testator on the occa- 
sion of its execution, or that its contents have 
been brought to his notice in any other wiil, 
w'hen coujiled with his execution of it, be con- 
clusive evidence that he both knew and approved 
its contents. Gvardhonfie v. BlaMnnie, jro 
L J . P. 116 ; L. P. 1 P. 109 ; 12 Jur. (K.s.) 2i8 ; 
llKT.ffi); 11W.E.16B. . , , , 

A testatrix having made a wull, wdiereby she 
charged certain legacies upon her real estate, 
and having subsequently desired to giuiit an 
additional legacy, her attorney prepared a dratt 
codicil, which he carefully read over to her. and 
which she approved. He immediately aftorwarils 
made a fair copy, but inserted certain words not 
consistent with the instructions of the testatrix, 
nor contained in tlie dinft. This copy was 
hastily read over to the testatrix, and execiiteii 
by her -.—Held, that parol evidence could not be 
admitted to vary the written provisions con- 
tained in a paper so executed. ^ If). 

A testatrix during her last illness made a will 
in favour of two persons who were strangers in 
blood. Tlie will was in accordance with her 
previously-expressed intentions, but the instruc- 
tions for it were given to the persons interested 
under it when no one else was present, and it 
was not read over to her, and its contents Avere 
not distinctly explained to her befoie or at the 
time of the execution. Her next of kin Avein 
denied access to her during her illness : — Held, 
that there was eAudence that the testatrix knew 
and approved of the contents of the Avill, and it 
Avas pronounced for ; but the costs of the un- 
successful opposition of the next of kin Avere 
alloAved out of the estate. Good acre y, SmUn, 
36 L. J., P. 48 ; L. K. 1 P. 359; 15 L. T. 511 ; 
15 W. K. 561, ^ , 

If a testatrix has given instructions tor her 
AA'ill, ami it is prepared in accordance with them^ 
the Avill will be valid, though at the time of 
Bierely recollects that she 
has given those" instructions, but belicA^es that 
the will which she is executing is in accoi’dance 
with them. ParJ^cr y. Fehjate, 52 L. J., P, 96 ; 
8 P. B, 171 ; 32 W. E. 186 ; 17 J. P. 808. 
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Onus probandi.]-~-The burdeii of j troA’iiig" 

that a testator knew and approved of the con- 
tents of his will lies upon the party pro[)oundiiig 
it. Clearr v. Glrarr, 38 L. J.. k. 81 ; L. E. 1 P. 

655 ; 20 L. T. -197 : 17 W. E. 687. 

A party aaIio pleads that the decoasetl did not 
know and appi’ove of the eontents of his as ill 
may therefcjre, upon that question, cross-examine 
the Avitnesses produced by the ])1aiutifl, AsitiKait 
being liable to costs, if lie has given tlic notice 

required by tlie rule i»f court . 

The onus of pmsdiig an instruiucut as the last 
AAill of a free and competent testator lies on liiin 
wdio propounds it. and Avhere ihe person })j'o- 
pounding is himself a bciicticiary under it and 
also a slranc'cr in bloo<l to the testator, tlie court 
I should bo vigilant and jealous in examining tlie 
CA'idence supplied in support ol the instruiucut 
'orAvill. Frffon w A/idreir. 

Where there are cirmim.'xtaneijs oi suspicion 
attending the making and exeeurinii oi a te^t!l,- 
mentarv paper, as where tiie party propounding 
it is the person beiietited, and he prepared the 
paper, and had it executed at a time aaIicii the 
testator Avas supposed to be dying, the court oi 
probate requires proof to satisly it that the 
testator A\"as aAvare of the contents ctf tiie paper, 
ami approved of it. Ami this rule has not lieen 
altoroll bv the late Wills Aot . T W lU. 4 ami 1 
Viet 0 2(1 whicli assimilate tUu tivruialities lor 
the exeexttion o£ wills ot real ami irjrsonal Ostato. , 
But proof of actual reading over of the pnper t<> , 
the testator is not neeessniy. Jlicltc/l J nonaoi^ 

12 Jur. 9i;7. . ^ t 1 , 

Wherever sueli circiim.4aimes exist, and AVluit- 
ever their nature may i^e. it is^ tor those vyho 
propound the Avill to prove atUrniatively that 
the testator knew and appro s'cd ol theeonrent.s 
of the document: and it is only Avln.m tins m 
done that the burden of proof is tii.r<n\m on 
those Avho o[)poso the will. 7 t/rrcll v. Pa'inioa^ , 
supra. 

Will procured by Beneficiary— Not read 

over— Contents not known and approved. j—Tiie 
court is to upproneli Avitii suspicion the con- 
sideration of a Avill procured uml prop<.»untieil 
by a person Inking a large l>enel1t thereiimlei. 
although fraiul is not {ileaded by the jairson 
opposing the Avill : and where tiiere Avas no 
testamentary ine.apaeity on the part, ot the 
testator or the Avitnesses. Wliere a l»eneiieiary, 
AA'ho had procured and subsequently })ropniuided 
a Avill, failed, under those cireumstanees, ^t<> 
satisfy the court by afiinnative ami conclusive 
evidence, that tlie testator did in fact know and 
approve of the contents of the Avill vvhiidi lie lunl 
actually executed. The court, iqtplying and 
acting upon the principles laid down in 
Andrew (suj>ra), refused piobati* of sm-U Avill.. 
AA'itli costs, Brown v. Fhiter, 63 h. T, 1<>5. 

Legacy to a Person who prepared Will and 
took active Part in its Execution.] — A }a.‘rsou 
propounding a will prepared by hiiuself without 
the assistance of any thinl pers<>n, and under 
AAdiich he takes a ))enetit, is bouml tu give clear 
I and cotiAiricing evidence that the festator knew 
Land approved of the clause under Avhich he takes 
the benefit : and this principle applies en'eu iu 
the case of a near relative of tlie testat<m. In 
the absence of such evitlence. pu-obate of that 
pwtion of the will may be refused, and granted 
of the remainder. I/ct/nrft/ v. .King, 7 E., Ir. 

18-C. A. 
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Several authorities, in which the fact of a infirmary, and the testatrix put her mark to the 
legatee being the writer of a will and similar will in their presence and that of a nurse. The 
suspicious circumstances have been held to raise learned judge directed the jury as above, and, in 
presumptions against it, reviewed and compared, the result, they found the plea of undue influence 
and the princi|de of the decisions observed on. established. Ih, 

Yon StenU v. Corny n, 12 Ir. Eq. R. 622. 

Circumstance that oup resUiiary derisee was confessor and Penitent.]-A Roman Catholic 
the at oiiiej w 10 y ’j'' 1 f i'd ^ property to a Roman 

cyidenoeofirand Catholic priest, whom shl tam-ed residuary 

heie an attoincj , y ho d ay s the wiU of the devisee. He had lived in her house', 

testator, takes a heiicht iindei It, the case is to bo confessor for a number of 

consuleiei wi t peou lai juv u^, anc le ]py yg^m : — Held, that undue influence could not 
who ti 7 the valuhtj oUhe will inferred from the relation in which he stood 

tliat he testator knew Its ^ testatrik-oonfessor and penitent-com- 

consKleiatiun noeiliiot to bo conhimod to diiect bined with the disposition of the property, and 
evidence, ami they for he will upn it lay on the party who inipeiohed the 

circumstaii ml evidence only. Iluwortk y. Jlar- residuary clause on the ground of undue influence 

'■'whLltoi'given to the party employed the allegation. ParfU .. La.leu, 

to draw the wiE. it may raise a _ presumption i C^,,tbolic priest had resided with the 

more or less strong, aeoordrag to circiim^ testatrix and her husband many years as ehap- 

agamst po validity of the will ; but there is no i^bi, and for a part of the time as confessor. He 
such lule as that it IS neoessai j was a confessor at the time the will in dispute 

o.aso to P>07e that the will luis actuallj icad made. There was no evidence that he had 
over to the tes ator, or prepared f rom mstriic- mterfered in the making of such will, or that he 
p“p iSr ^ ^ ^ residue to himself, 

the })ait 3 to be benefated by it >y> not void, but j^gj, importunity not to be resisted, 

f open to suspicion, imd If not clearly shown to Moreover, it was not shewn that even in the 
be according to the intentions o deceased wil anything 

be lejectod. Aocoulmgly, a v, ill of a mamed gj^g j.,jg testatri-v was under the priest’s control 
woman, under a power prepared by husbands or dominion :-HeW, that there wLs no evidence 
solicitor, unknown to testatrix, by which he was tg ^ ^ influence, 

appointed sole executor and residuary legatee, jjj 
and executed by the wife under his control, was 

declared void, as, according to the evidence, „ 

contrary to her previously-expressed intentions. Although there is no 

Pahr V Putt ^ Moore P C 317 forbids a man to bequeath his 

It is the'duty of any person who expects that property to his medical attendant, yet it is not a 
a will is about to bo ‘made in his favour to see ^vourable oiipumstanoe for one m such a con- 
that the testator receives proper and independent hdential position, with respect to a patient 
advice, and he should take care that the testimony under a severe disease, to take a large 

called in support of the will should not bo that berieht undei- such patient s will more particn- 
of himself alone, but that it should be indepen- la rly it exeouteil m secrecy, and the whole trans- 
dent and impartial. The mind of the testator action ^sumes the character ot a elamlestme 
should be left perfectly free and untrammelled, proceeding. In such a case the onus will he 
The fact that a peivoii propounding a will under the party benefated to mamtain 

which he benelite largely is the porion who alone tbe validity ot the will. Ashwell v. Lo»ii, L. B. 2 
took the instructions for it and either propared .„ . , , , 

or procured its preparation, is a circumstance of Where a will is prepared and written by a 
grave .suspicion and calls for speoi.al care ami attendance on a testatrix at 

vigilance on the part, of the court and iury in time dangerously ill, and without profe.s- 
examiniiig the evtelonce adduced in .support ot sional adyme, by which he is mac^e the principal 
it ; ami ii..le.ss that suspicion is removed and the of the tetatrix’s bounty, to the exclusion 

comt and iury are iu.licially satisfied that the of her near relations, a court ot justice, regarding 
terms of the document actually e.xpress the true the subsisting relation of a med cal man and 

wishes of the testator, tlie plea of undue iiifluonoe YY 'f f w. . „ P n 

is established, and the will ought to be pronounced jealousj. BieiilU \. Inlee, 7 Home, P. C. 3-,0. 

against. The onus probaiidi being in every case 

upon the person propounding a will, he must Duty of Solicitor in Drafting Will— Legacy to 
satisfy the court ancVjury that the instrument Solicitor’s Wife,]— B., a solicitor, drew the will 
he is setting up is the true last will of a free and of R., his father-in law, which bequeathed a share 
capable testator. Parlter v. Punean, 62 L. T. of residue, amounting to 45,000^. to B.’s wife, 
642 ; 54 J. F. 280. and appointed B. sole executor. The will con- 

The person propounding the alleged last will tained no direction that this sum should be for 
of a testatrix was the chairman of the board of the separate use of B.’s wife. There was no 
guardians of the union, in whose workhouse evidence as to what had passed between B. and 
infirmary the testatrix was an inmate at the R. at the time of the execution of the will : — 
time the alleged wdll was made, and in which Held, that, in the absence of evidence, the court 
she died. The plaintiff obtained from a solicitor could not assume such a dereliction of duty on 
a form of will, filled up in pencil ; be refused to B.’s part, in not. informing B, of the effect of the 
allow the solicitor to go to the deceased. Having W'ill, as to make B, a trustee for his wife. Bir- 
got the form of will, the plaintiff called on a chetU^ Ifi re, yi UseTf^i, JBiTcliGill, 44 H. T. 24S ; 
friend of his own, and with him went to the 29 W. R. 461. 
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Animus testandi.]— It is not sufficient to sup- 
port a devise that the testatrix knew 8he was 
signing her will and disposing of her 
unless also the particular devise expresses her 

mind and will ; hut it f not sufficient evidence 

that it does not do so, that it is a 
mother of the attorney who f ®P”6^ .*® 
and that it was made in a state ot great debility 
on her deathbed. IMdoel v. IntnuDU 1 1 . &• F. 

person sent instructions to his solicitor to 
prepare a codicil, by which his daughter was to 
be deprived of all participation in his property 
The document so prepared was executed hj mm 
in the proseiioo of two witnesses. At the tiial ot 
an issul whether this document was a codicil to 
his wiiror not, evidence was admitted to shew, 
that neither at the time ho sent instnictions toi . 
nor when he executed, the paper, did he intend 
it to operate on his death, and the jury foimd a 
verdict in accordance with th.at evidence :-Held, 
that as the facts proved plainly and conclusive J 
established that he had 

he signed the paper, it could not be ^mitted to 
probate. Listers. Stmth, 3 bw. n. 

L. J., P. 29 ; 10 Jur. (N.S.) 107 j 9 L. 1. 

12 W. E. 319. 

Tlie court will not pronounce against a pro ^ 
perly-esecuted paper, testamentary on tlie taco 
of it, simply because a jury has been induceil to 
find that it was not intended to operate as testa- 
mentary. It must consider the character and 
nature of the eyidence upon which the verdict is 
founded. Ih, 

A testator ordered a will to be drawn up, 
leaving blanks for names of legatees, tpstees. 
executors, and the amounts of an annuity and 
legacies. He did not sign it until 


A paper, purporting to be a last^ will and 
testament, duly executed,, but 
an appointment of a guardian ot his childieu by 
a father, and not ilisposing of personal property , 
nor appointing an executor, is not cnt.tM to 
probate. Morton, In goods of , ,i ’ 

33 L. J., P. 87 ; 9 L. T. 809 ; 12 It . h. 3-0. 

Where a testatrix duty executed a document 
as a codicil, but the paper, which had been 
drawn uii bv her husband with her full eonciu- 
renoe, was headed. “ This is not meant as a lepl 
wiffibut as guide ”:-Hel.l, that the expression 
of intention appearing on the face ot the di^u- 
ment negative.! the presumption that it was 
executed as a valid testamentary paper, and 
tiio court refused to admit H to probat.^*. 
Formisoii-TMvie V. t^orgiison-JJ'irw, ».) l.. J., i. 

70 ; 15 V. D. 109 ; 62 L. T. 703. 


Instructions to make Will.]— Tim court 

wranted iirobato as of the lust will and testament 
of a deceased person of a (cstamentary. pajicr, 
i drawn up in the form of instructions foi a « ill, 
.which had been duly executed I' i slier, In goods 

of. 20 Is T. 081. . • , 

A testator desired that instructions iireviously 
given by liirn on the same day to an attorney s 
clerk, should be carried .mt. Iho nistruetiona 
were oral, but the clerk ha.l at the time made 
short notes of them in the testator s pi-esenee 
Held, that the notes could '““y '}[ 

the iirobnte. FasniJl., In (jomu of , oo L. *J., i . *> , 
L. E. 1 P. i509 ; 19 L. T. Mik 

Hemorandum cancelling Will, j— On the 

death of H. his will was fouiul euueelled, and 
beneath the signature there appeared t ns mcra.^ 
rauduin, which was duly oxeeuled : ibis my 


t^Sl“iiS bei? Slum of p.;of. 1^. 


filled up. These were not filled up by hiiu 
because he did not know the amount ot his 
money or property, and frccpiently expressed an 
intention of having a valuation made in order 
to enable him to fill them up in a satisfactory 
manner. The court considered that the require- 
ments of 7 Will. 4 aiul 1 Viet. c. 23, had been com- 
plied with, and decliiied to hold, on a motion 
supported, by attidavit only, that the testator had 
no animus testandi at the time he signed the will. 
Pool.j In (joodii of,) 35 L. J., P.97 ; L. E. 1 1 . 20() , 
14 L, T. m ; 14 W. E. 973. ^ 

When a person claims probate of a paper signed 
and attested, but not on the face of it clearly 
testamentary, the burthen of proof is on that 
person to satisfy the court that it was executed 
animo testandi.' Thonwnft v. Laalmar, 2 S\v. A 
Tr. 479 ; 31 L. J., P. InO ; 8 Jur. (N.S.) 595 ; 3 
L. T. 473 ; 10 W. E. 783. See aUo Canes post. 

11. TESTi\MENTAEY .IKSTEUME15TS, 
WHAT ENTITLED TO PEOBxVTE, itc. 

A. General Principle?. 


What Testamentary— Paper duly executed as 
Testamentary Boeument.] — A person executed 
as a will a paper writing, which commenced : 
“ I have given all that I have to B. ; and con- 
tained provisions which were consistent with an 
intention that it should take efect after his 
death : — Held, that the instrument- was testa- 
mentary. Coles^ In goods of, 41 L. J., P. 21 ; 
L. E. 2 P. 332 ; 25 L. T. 852 ; 20 W. E. 211. 


‘ramiuuV of ’nroof. Hiolis. In goods of, 38 L. J., 

P. 65 ; L. R. 1 1’. 683 ; 21 L. T. HiH). 

\n iristruineiit which (Ji^ll<lses ul i)i> proiicrty, 
hut simply (Icclurcs an iutcniiuu to veyokc a 
previous will, is not a will or a cofUcil, aiu 
is therefore not entitled to prolune. ■ •('' 

goods of. 39 L. .1., p. 20 : h. it. 2 P. -10 ; 21 h. 1. 
680 ; 18 W. E. 263. 

Letter— “Deathbed Eetiuest.”]— M.. on 

his deathlied, signed a letter to ids brotlier, wliieli 
had been written iii pencil at lus <licf!iiioii. anil 

his signature was attested by two witnesses, .lue 
letter containeii tlie following clauses : ‘‘it is 
my deathbed request tliat you will consent to 
chartre the estates with a sum, to be equally 
divided between our dear brothers ami sisters, 
and that it shall be raised and paitl ns soon as 
possible after my death, i make this reijUi'st 
knowing that it is not legal, but trusting in your 
alfection’^ t—Heid, that the letter wns testa- 
mentaiT and entitled to ],robate. J/undf 
qoo(h of, 2 8w. A Tr. 1 PJ ; 30 L, J., P. 85 ; / dur. 
(N.S.) .T2 ; 3 L, T. 3^0 ; 9 W. E. 171. 

oLast Will aud letter.”]— A paper 

1 wTiting in the form of a letter, and commencing 
1 “My dear C.— This is my will and letter to you,_ 
contained the expression, 1 have invested this 
, , . to save you the trouble and cxt>ense ot 
taking out administration,” and ‘‘1 leave my 
plate and the family plate to Mrs. Towers. ' 
The existence of the document was never com- 
municated to the beneficiaries Held, that the 
language and the circumstances connected with 



it was capable of being admitted to probate. 

hi re^ hmly v. havldm/i, 51 L. J., Ch. 
337 ; 45 L. T. 418 • 30 W. R. 257—0. A. 8ee 
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it indicated an intention that it should oi)erate i and same allowances ” Held nottestampntoi-v 
as a testamentary disposition, and that it w,as j Tlioriici-oft y.Laslmar 2 Sw &Tr 479 .^1 t f' 
lUAf fi. tlrir’ln ration of trust. TTaftan 9‘-i i P iso. o t.... y... ... 0 


as a testamentary^ disposition, and that it was 
not a declaration of trust. Toioen v. Hogan^ 23 
L. R., Ir. 53. 

Promissory llJotes inclosed in Letter.] — 

Among the papers of a testator were found two 
letters sealed and directed “ for S. (4., my late 
servant.” S. G. had been in his service as 
housekeeper for some years before his death, but 
ha<l left him for some time jireviously to that 
event. These letters contained promissory notes 
for large sums of money, and one of the letters 
stated that the testator inclosed 200Z. as a mark 
of respeet,” and the other letter stated that “ the 
inclosed was f.-ir her long and faithful services.” 
S. G. applied to the executors for payment of 
the notes, but they refused to pay Held, that 
an action was not maintainable by S. G, upon 
the notes, which were in effect a legacy, and an 
informal one in not being duly attested as 
required by 7 Will. 4 & 1 Vicf. c. 26, s. 9, and 
therefore void. Gough v. Funlon or Titidon^ 7 
Ex. 48 ; 21 L. J., Ex. 58. 

Orders on Savings Bank,] — B. having 

been informed that he could not recover from 
the illness under which he laboured, expressed 
a wish that his wife should be in a position to 
receive, at his death, eeitain sums of money in 
two savings banks, and signed, in the presence 
of witnesses, two orders on a savings bank to 
])ay to his wife, at any time she might apply for 
the same, any money deposited. B. diecl on the 
following day. The court granted admini.stra- 
tion with the two orders, as together containing 
the will of B. annexed, to his widow. Marsdcn^ 
In (foods of^ 1 Sw. A Tr. 542 ; 6 Jur. (n.s.) 405 : 
2 L* T. 87. 

A deceased executed, in. the presence of two 
witnes.scs, a paper to the effect : “ I wish my 
sister to have my savings bank book for her own 
use.” On the .same day she gave her sister the 
book, and authorised her to draw out all the 
money in the bank ; but, from some informality, 
that was not done in the deceased's lifetime : — 
Held, that from the tei’ins of the paper itself, 
and from the declarations of the deceased at 
the time she executed it, the court was satisfied 
that the deceased intended it should operate on 
her death, and that it must be admitted to pro- 
bate. Cork V. Cooh‘. 86 L. J.. P. 5 ; L. K, 1 P. 
211 ; 15 L. T. 296 ; 15 W. R. 89. 

Instrument relating to Rent after Death 

of Lessor.] — An agreement for a seven years’ 
lease, duly executed, and attested by tw’O wit- 
nesses, contained a provision as to the applica- 
tion of the rent in the event of the lessor’s death 
before the expiration of the lease, the lessee , 
being beneficiany .interested in such applica- , 
ti<')n : — Held, that as no part of the agreement i 
was revocable, and as it came into operation i 
immediately upon its execution, it was not | 
entitled to probate as a testamentary paper. | 
llohumm. hi goods oJ\ 36 L. J., P. 93; L. R. 1 ; 
l\38i; 17 L. T.19. ' | 

Appointment to Situation after Death | 

of Testator.]— W. signed, in the presence of tw^o i 
witnesses, a document as follows : — “ To A. B. : I 
I hereby offer you the situation of collector and ' 
ovei'seer of my property", at a salary of 3/. Ss . : ! 
and I fiirthe]' wish that A. B. shall continue in | 
the office, wdth the same salary, after my decease, ,! 


S; if”.-’,,* O.s.) 595; 6 L. T. 470; 10 

VV . iw <83, 

— Deed.] — An instrument may pass pro- 
perty from the dead to the living, and yet not 
be testamentary or subject to legacy duty 
Y. Advomto^-Gemral, 1 Macq. H. h. 

Instrument in any form, whether a deed-poll 
or indenture, if the obvious purpose is not to 
take place till after the death of the person 
making it, shall operate as a wnll. Ida berg ha oi 
Y. Vlneeat, 2 Yea. J. 228 ; 4 Bro. C. 0. 353.' 

A document purporting to be a deed of gift, 
but duly executed as a will, and intended b}' the 
grantor to come into operation only after her 
death, admitte<.l to probate as a will. Slim, hi 
goods of, 59 L. J., P. 82 ; 15 P. D. 156 ; 63 L. T. 
229; 39 W. R. 175. 

A deed-poR was executed with the formalities 
required for the execution of wills : — Held, that 


also Morgan, In goods of, post, col. 262. 

The court granted probate of a wnll executed 
ill the form of a deed, although the attesting 
witnesses had no precise recollection of the cir- 
cumstances of the execution. Colger, hi goods 
of 14 P. D. 48 ; 60 L. T. 368 ; 37 W. R. 272 ; 53 
J. P.134. 

A. and his wife of the first part, and B. of the 
second, executed a deed by which A. granted 
all the real and personal estate he then possessed 
to B., in trust, upon the decease of A., to pay 
the annual income arising therefrom to A.’s wife, 
and on her death to divide the whole trust pro- 
|:^rty amongst the children of A. in the propor- 
tions and on the conditions therein expressed. 
The deed also reserved a powder to A., at any 
time during his life, by a deed, duly executed, 
to revoke, annul, or make void the whole or any 
of the trusts in and by the deed created, and to 
i declare new and other trusts respecting the pro- 
! perty conveyed. After-acquired prop'erty ivas 
i not vested in the trustee, nor was he authorised 
I to pay the deceased's debts. A court of com- 
j peteiit jurisdiction in the Isle of Man, the place 
I of domicil of the deceased, granted probate of 
I this deed as testamentary to B., as executor 
I according to the tenor thereof. The court 
I followed the grant so far as to recognise the 
1 deed as testamentary, but not the appointment 
i of B. as executor. Cosmhan, In goods of, 35 
! I.. J., P. 76 ; L. B. 1 P. 183 ; 14 L. T. 387 j 14 
t W. K. 969. 

i A person being pos.sessed of some pure per- 
j sonalty, but of considerable property in niort- 
, gages, executed some years before his <leath an 
i indenture by which, declaring a wish to found 
i certain charities, he covenanted to pay, or that 
I if he did not pay during his lifetime, his executor 
I should, within twelve months after his death, 
i subject to his debts and legacies, pay, to certain 
j persons therein named 60,000^., to be invested in 
I their names on the trusts thereby declared ; the 
I trusts were charitable trusts. This deed was 
j never enrolled in chancery. On the same day 
I he made a will, giving certain legacies, and 
i appointing executors, most of whom were the 
^ persons named in the deed. ’ These papers w’-ere 
! never communicated by him to anybody. Just 
! before his death he caused the papers to be 
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proceed from the drawee, 

to the persons attending his ‘loathhu . i . 

tied np ivith a , 

declared that they had been prepared n that 
fonn under advice, tosavc the legacy dute, and 
n OTto that if probate duty was paid, in the 
first instance, it might be got 

consoquenco of the ‘Lt thrin- 

I'lo ivml out of the assets Held, tim i.nt m 
tiCe wJs a deed, and not a testan« 


sSmnnisaH-mt’f the cmtcmplatcl marriage the 
instrument had been rcnderedjrrevocablo. Ilal- 

«mt “ 1 

supreme commaiul” were words ot lae^ent opua- 
tion and the podpoue<l laterest luul -jested 
immediately ; anil that, therefore, the ■"strunmut 
could not bo admitted to probate as avtill. it. 
W;, in anticipation of a marnage with a alc- 


^ i being in India in 1840, executed the tol- 
iuSrumcnt, attested by two 'v.tu^ 

‘ Slow all men, that 1 make B my lautul 
attorney, for me, in my name, and to my use, ti 
ask, demand, or receive the l'OSS®asion of, oi l 
dnoe of the rent of the Ireehold ot, tVc., anti i 
do empower her (B.) to hohl f 

eeeds of the property for her own use until 1 niaj 
rei-urn to Eim'land and claim possession in peison , 
or r he event of my death, I hereby, nt uiy name, 
Son and .lelivor to B. the sole « ntl 
m-operty, to bo held by her duniig her life, and 
disuosod of bv her ns she may deem proper at 
the time of her death ; at the same time 1 wish 
it to be uuderstoiKl, that 1 claim, al right ^d 
title to the property on my arrival lu Oicat 
Britain, when the term of B.’s ocoupmiey shall 
bo considered at an end. In witness ;® 

instrument was acted on as a jsiwu of nttonioj 
by B Afterwards A. died in India, without 
returning to Groat Britain, and left 1>. surviving . 


misnuiui, _ 

or will appoint. A marriage was, ,, 
^ilemniseil-i.U 0.. which was <' p'--. ; 

linn the settlement, j", ‘I 

exercise of the U ^ 

never arose. SontJiM v. Jo^- 1 

^*A in 1828 made his will in contemplation of 
his intended marriage, providing lor >>;; ‘'f;'*;'®; 
wife and for the children oi such mnuKi-c a I 
making his inteiuled wife e.xcoutnx ;-Held. 


innic in’’ Ins niieiuicu 

that the marriage which ensued, ‘ 


turnmg to uluit uituiiii., V tiic marruiuc ~ 

-Held, that, the instrunien opera cd, on A^^^^ | h-d^tlic^ ^ j ,, 

tioii of the will. raih(W 0 ldJ>ijJv^ id, 1 b^^ . 
Tr.S4;.27L. 


deatli, ks a devise to B. Doe d. Cnm v. 6rf.s.9, 

Tq. K 714 ; ir> L. J., Q. B. 217 ; 10 Jur .%4. 

' A person; by an instriinieiit, attested by one 
witness, covenantetl with trustees, ^ that his 
devisee <n- heirs, executors, ^ or 
should after his death, on being satishcil t a 
his debts were paid, convey and assign to them 
all the realty and personalty to '\^hlch he, 

h kLcf r... inn, should at the time of begi 


Incomplete Instruments. ]— If it. appears upon 

a will of personal estate tiiat suinethuig mois.* i'- 
nteudedlo bcdono.and the Ij'^pv is no arre. .1 
by Sickness or death, the 


steau waeiu luu “-r-' - - , , 

of Insmietiuns to my -oheitor,J, 
mv will the following codied, , 

"This is my last will and testament, and , ep 
signed, containing varaais ,legacies to^ 
amount to persons dcseriiietl by four 

of their names, the testatcn^iavmg hvul h m 

months afterwards, when lie ‘‘‘'''1 '’“'''I' 
through accident, admitted 

being” evidence that the testator had s km 
of snmc testamentary paper whnii 
found after his death, aiul oi his htmng oH n 
during the four months tidked ol ' 

Lee. his solicitor, and having made two ‘ ',1“ 
ments to go there (with important. I"'!'*;' J 

of which he put off, and pe ot lun was ly yn^d 
bv acculCTit. CitM’ V. Torre, 2 Moore, I . • bh - 
‘An unfinished tostamentary paper is ot no 
effect as a plr „ ‘ 

i 


tiieu nave disposed vjj. -- , . 

instriiinent the trustees declared that they 
stand possessed of the property to pay deb s, 
and convert in their discretion, and tii^isfei the 
remainder to Ins wife if she sho^d^be hving, 
and if not, to his next of bn Held, that thih 
instrument was a valid deed, and not a will. 

Pat oh V. Ehore, 2 Dr. & Sni. 589 ; 1 ’ 

32 L. X, Ch. 185 ; 9 Jur. (N.s.) 03 ; 7 !>. 1. ooi ; 

11 W R. 142- 

Testator, having bequeathed his personal estate 
to his wife, with a contingent disposition to any 
child she might be enceinte with, by_ an mstni- 
inent executed in the East Indies, duiing his last 
illness, empowers A, and B. to invest any gold 
dust, &c„ which he had in bottomry, .^c., as they 
should think most advantageous, and deliver the 
same over to his wife, or her assigns, she running 

Si dsk :--Held, that this instminent, though it | eiteet as a piy, n. 

had been proved in the Ecclesiastical Ooiirt, was ; lutenae 

merely an act inter viv^, and not a i A Ijitv of a inner bvtho existence of auattesta- 

of the will, JPHloti y. rM^on., 1 Bden, 402. j attestation :-IU;l<l, to 

i 

wxKuSfuSLt 



observing upon the weight that was due, in such perty, they shall all I 
cases particularly, to the opinion of the judge construed that all ii 
below. Stenyni. v. Stnmrt, 2 Moore, P. C. 193. intention. Stone v. i 
Probate refused to a pa]>er professing to dispose When the ccclesiast 
of a testator’s real and })ers<)nai property, and bates of two instrui 
subjecting them both to the payment of his will or testamentary 
debts and funeral expenses, whicli was in the be cotistrued as one w; 
testator s haiulwriting, and sealed and signed by mentary instrument n 
liimsclf, but not attested, although an attestation reason of the testatoi 
clause was subjoined to it. The circumstance of incapacity of making 
a testator having subjected his real estate to the ing, is not void in tot< 
payment of his debts and funerahexpenses, in a goes. Armstrong v. , 
writing not attested, so as to pass real estate, d Ir. Eq. 11. 659. 
furnishes a strong, though not a completely 

irresistible, ]>i-esumption against his final inten- Will written in Se 
tion that that ^writiiig should be his last null, trix wrote her will on 
Douglass v. Smith, 3 Knapp, 1. part on the first pagi 


Equitable Conversion.] — Where freehold 

property is, by the doctrine of equitalfie conver- 
sion, to be considered as personalty, it is liable to 
])robate and legacy duty, and a will disposing of 
it is entitled to j)robate. Gunn, In goods of, 
53 L. J., P. 107 ; 0 P. D. 2l2 ; 33 W. P.'lOO ; 49 
J. P.72. 


Probate of Copy.] — The copy of a will may be 
admitted t(.) probate in oi'der to aid the conqile- 
tion of the title of a testator's representative in 
the court of chancery, but the consent of those 
persons, if any, who may be interested in the 
event of an intestacy is required before a gi-ant 
of probate can be made. Bntirhnaj), In goods of, 
35 L. T. 427. 


Will Executed by Mistake.] — B. and C.» 
sisters, living together, having agreed to make 
mutual wills. B. prepared the instruments. In 
both wills the bequests and objects of the sisters’ 
testamentary bounty were the same, with this 
exception, that while B. gave a legacy of 19L 19,?. 
to a particular charity, 0. gave a legacy of like 
amount to a different charity ; and in both wills 
the same executors were appointed. On tile 
death of B. it was found that each sister had by 
mistake executed the paper prepared for the 
other. The court was moved to grant probate 
of the instrument executed by B., but ileciined 
to treat it as her will, and rejected the applica- 
tion for probate. Hunt, In goods of, 44 L. J., F. 
43 : L. E. 3 P. 250 ; 33 L. T,' 321 ; 23 W. 11. 553. 
See also JSfomortlty, In goods of, infra. 

After Supposed Intestacy.] — A person died, as 
was supposed, intestate, and letters of administra- 
tion were granted to his wife. She realised as 
much as she could of the estate, and left the 
country. A will was subsequently disoovered, 
and a citation was issued calling on her to bring 
in the letters of administration, which she did 
not obey.., The court admitted the will to pro- 
bate, notwithstanding':'that the ■ letters bad not 


Of Translation Retranslated,] — A British 

subject resit] ent in Ernnce matie his will and died 
there, having appointed A. and B., who w'cre 
rcHident in Phnnee, and C.and D., who were resi- 
dent in England, his executors. The will was 
translated into French, and the translation was 
registered ];y A. and B. in the proper court in 
Paris. A didy authenticated copy of the transla- 
tion was then procured, and translated into 
English by a notary public in Loudon, and that 
translation was proved by C. and D. in the 
prerogative court. Bai n yfZesrher, 11 biin, 397. 
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been brought in, but directed the 
administration was outstanding “ 

the probate. Ingally. Drayton, 21 L. 1. Abl. 

On Probate of Second Will Eenouneed.]— A 

testator left two wills, disposing of his prope«y 
in difierent ways. The second wiU was executed 
the day before his death, when he was sup^secl 
to be of unsound mind. The 
appointed by it renounced probate, but the ooui t 
deolixial to grant 

the next of kin, who wore interested in tho his 
will being established^, had been cited, l/tomui, 
M goods of, B1 L. T. 553. 

Evidence to shew Testamentary Character.]— 

Evidence not admissible that devisor did not nman 
what he has expressed, but admissible to^ she^ 

that a particular expression ^was not his wiu. 

Powell V. Mouchift and JJenjieU v. Monchctt, 
6 Madd. 21 G ; 22 R. R. 27G. 

Parol evidence is admissible to shew that 
instrument is not the will of testatoi as o 
particular estate, but not to set up the disap- 
pointed intention of the testator. 

(Earl) V. yewhurgli (jOountess), 5 Mackl. d<>-l , 

21 R. R. 310. . , T 

A will made on the eve of a 30 urney abroad 
under some words used in the will Held, a 
contingent _will nnd avoided 


and in all other respects T contirm my will,’' but 

b7error wrote “revoke” instead of “conhrm ; 

and in this state the codicil was executed . 
Held tliat there was not sufficient ambiguity on 
the face of the codicil to authorise the admission 
of evidence as to his intontion. Davy, In y«iidn ,jt 
fSw &Tr 2H2-. 29 0. J.. P. 1« ; 5 Jnr.(N.a.)2.;,2. 

A liei-son duly exeonted a will and five codicils. 
The fourth codicil revoked the 
codicils, and the htth confirmed all .—Held, that 
there was sufficient ambiguity on the papers to 
allow of the imrodiictioii of parol evidence ; and 
as that clearly siicweii that m executing the fifth 
codicil the intention of the testator was to con- 
firm the will ami fourth coilicil only, 

^iis granteil of the will, and tlie fourth and fifth 
codicils only. nom..on In y<'nd^ H .1., 1. 

17 ; L. K. 1 P. H : 11 J“''- <-''■«•) ; Id L. 1. 

“liieffiluiodidlwaswronglydatcd The court 

decliiiutl to alter the date on the tace ol the 
"meiit, but directed proluite to a. 

haviin? been executed on the 3(.)th Allgu^t, It. >•>, 

‘‘'\tstetm tonii'-enised a clause in his will 
after the execution, asked a friend to ^ 

fresh copy of it, omitting the erased clause, i be 
cmnhm’i' made: but the person wlio made it by 
' mistake omitted several other ehiiises. Ihu copy 
was duly executed, and the omissions nut 


till and avoided by the testator s , '■.ft"; the testator’s death. IMh 

returnl and collateral proofs of 1 lnviii‘>' remained in his custody up to that 

e of the will cannot be admitte bjW iisiia^^ inconsistent 


taking notice ui. »dxj. . 

unless some acts were done to republish \Mil. 
Parsoa v. Lanoe, Anibl. 553 ; 1 Ves. ISJ , 1 
Wils. 2-13. 


IVing J'einauiv;^L ,1 , 

time The'two wills were not inconsistent with 
each' other, and the latter eoiitaiiied no express 
clause of revocation. Probate was granted of 


decetexd’r'lasT''vk'l 

Dirb, 4 Sw. & Tr. 23 ; 34 L. J., P. 911 ; Id ^ I- 
193 '■ 13 'W. R. G38. 'V, " 

a’ testatrix duly executed two^ inomisisrent 
wills bearing the same date, and wntteii on 
iix eu rv- . V -- - Lrr.nr+PMt i / 1 i tTovi ‘ ji t sli U'S uf tlic sainc sheet ol ].nipei. jai- 

tmiity I could get proper persons .-H^ admitted to shew that the .leeeased 

the instnmient, appearing incomplete (somahin^ d. .- ^ only as her will, and sign<‘d 

more having been intended), was^ not a S®"] " ^ | i,, The court griinte.l probate 

as to the personal proiicrty. but P^tiol tviuenee 

_ +Vt/x /-.iivmvns 


It, ami a clause ol 

form was subjoined, but to which there was no 
subscrir)tion of witnesses, and where the wi 
was found at her death wrapped in an enve Ope, 
on which was written, “ 1 signed and sealetL my 
will to have it ready to be witnessed the first 
timity 1 could get proper ])ersons ' Held, tlnit 


its LU tut: • I - 

admitted as to the circumstances ot the__ papers, 
and as to the testatrix's intention. WaUu'r v. 
Walker, 1 Mer. 503. 

Where something to suggest a doubt as to 
whether an instrument is intended to be testa- 
mentary appears on the face of it, extiinsic 
evidence as to the circumstances of its execution 
is admissible ; but the burden of proof is not 
thereby thrown upon the persons propoimdiiig 
the instrument. Whyto Pollock, 7 App* Cas. 
400 : 47 L. T. 35G ; 47 J. P. 340— H. b. (be.) 

.Evidence of the declarations of an alleged 
testator as to the contents of a will not forth-! 
ootoiiig, made after itsexecution, is not admissible 
to prove the contents. Quick v. (^,uick, 3 Sw. k. Ir. 
442 ; 33 L. J.. P. 14G ; 10 Jur. (N.S.) G82 ; 10 
L. T. G19 ; 12 W. R. 1119. ^ ^ ^ , 

But the intention of a testator, that a cliUy 
executed paper writing should operate as a will, 
may be proved by parol evidence, English, In 
goods of, 3 Sw. A Tr. 586 ; 34 L. J., P. 5 ; 11 L. T. 
m; i3W. R. 503. 

D. duly executed a will, wherein he named three 
persons executors ; he subsequently instructed 
his attorney to draw out a codicil to this will, 
for the soie purpose of altering two bequests 
therein contairietl. The attorney, in drawing the 
codicil, intended to conclude with a paragraph, 


sigiica one m uu-uu 7 .. 

tl7e othur by mistake. '1 he f<mrt 
of the liajier sigiieil by tin' testatrix, with t ' 
iiitoiitiuu that it shouhl o(ierate as her will, .mi 
not of the otlier paper. 1 

4 Sw. ic Tr. 44 ; 34 I.. J., T. Ha ! H .Jui. (N.s.) 

.•)70. 


Onus of Proof.'— The mere fact of proving 

a testamentary iusrrimient to be a holograph does 
not shift the onus of proving the hiimlw-nting oL 

thetostatorfroiii the jiarty propiimulmg t leinstru- 

ment. A inlrrmn v. Andemn. <> \y ._K. f 

The geimmeiiess aiici anthenticuy ot a “"cii- 
ment teiiilercil for confirmation .as me last will 
of a deceased person lies on the party who pro- 
pounds it. As it pnrpovts te deprive Hie ne.xt ol 
kin ot a right which would otherwise belong to 
them, the tenderer or propounder of the doeument 
mast shew, not only that it is geuinne aiid 
authentic, 'but that it constitutes ihe last will 
of a free and capable testator. Anderoon v. (xdl, 

3 Maoq. H L. 180. . n „„ 

To shift the onus probandi. nnu oust it on 
those who dispute the genuineness and aut hen- 
ticity of the doeument, it is not enough simply 
to shew that it is a liohsgraph jnstruinent, 
meaning thereby an instrument all in one haml. 
It must be proved that the document is holo- 
I graph of the tlcceased. Ih. 
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B. Foeeign and Colonial. 

Generally.] — A h pei'Honal property, wherever 
situate, followH the ]>erHOii, the court will grant 
probate of a flocuinent, though it purports to 
deal only with property out of its jurisdiction. 
]Vhite}\In ffoofh of, 30 L. J., l\ 56*. 

But when it appears, on the papers before the 
court, that the only property of wliich a person 
died possessed is not in this country, the court 
will decline to grant administration of the goods 
of the deceaseci. Ftttoclt, In (jootU of 32 L. J., 
f>. 157 : h Jur. (N.S.) 31.1. 

A will disposing oidy of property in a foreign 
country is not entitled to probate in this country. 
Coode, In <joo{U a/’, 36 L. 3., lb 129 ; 1 a 11. 1 P. 
449 ; 16 h* T. 746. 

Will executed in Foreign Form by Foreigner 
domiciled in England.] — Loi-d Kiiigsdown's Act 
(21 25 Viet. c. 114) a[)|)lies only to the wills of 

British subjects. 'I’hci’efore the court refused to 
admit to probate the will of a foi'cigner donuciled 
in Englaiid at the time it was mad(!, such will 
having been executed according to the law of 
Badeil — which was the testator’s domicil of 
origin — but not with the foi ins required by the 
laws of this countrv. Kdler^ In goods a/, 61 
L. J., P. 39 ; 65 L. T. 763. 

Two Wills— English and Foreign— Indepen- 
dent Disposition— Different Executors— Probate 
granted to English Will only,] — The testator 
executed two wills — (.me according to the English 
form, appointing executors, and ciisposing solely 
of his property in this country, the other 
according to the Swiss form, by which no execu- 
tors were appointed, which purported to be 
entirely indepernlent of the English will, and 
which affected only property in Switzerland and 
Italy: — Held, on an affidavit being filed, that 
if the English executors Intermeddled with the 
vSwiss estate they would come into coiiliict with 
the Swiss court, -which by the hnv of the country 
had the administration of the estate, and, on a 
copy of the Swiss will beitig tiled, that probate 
might be granted of the English will alone. 
Bo lit lilted In goods of 15 P. I). 185 ; 63 L. T. 
253 ; 39 W. K. 64. 

Executed Abroad— According to wbat Law.] — 

A will executed in a foreign country by a foreign 
subject in accordance with the requirements of 
English law’- is not entitled to probate in this 
country. Von Bnseolt^ In goods of, 51 L. J,. P. 9 ; 
6 P. lb 211 ; 30 W. li, 140': 46 J. 'p. 104, 

Before 7 Will 4 & 1 Yict. c. 26, a will must be 
executed according to the law of the country 
wiiere the testator wms domiciled at the time of 
his death. WJiieher v. Hume. 7 H. L. Oas. 124 ; 
28 L. J., Ch. 396 ; 4 Jnr. (N.S.) 933 ; 6 W. B. 
813. 

The grant of probate not ap].)ealGd against, 
conclusively established that it w'as so executed. 
Ib. 

When an executor is cited by next of kin to 
prove a will, and has appeared., he cannot try 
the question of the domicil of the testator before 
propounding the will Ilaicarden v. Bunlog)^ 2 
Sw. & Tr. 150 ; 4 L. T. 339. 

Where a declaration propounding a will de- 
pends on due executiGii according to the law of 
a testatoris domicil, it nmst contain a distinct 
averment that it w'as duly executed according to 
the law of the domidl. An averment that the 


wull was admitted to probate by a competent 
court of the domicil is insufficient. Islwrwood v. 
Clieetliam, 2 Sw. & Tr. 607 ; 31 L. J., P. 99 ; 7 L. T. 
250, 

A will made by an alien, wffio was domiciled 
abroad at the time of making her will and of 
her death, and executed according to the forms 
required by English lawq but not in manner 
required by the law' of the country of her domicil, 
is not entitled to probate, though her domicil of 
origin w'as English. Bloxam v. Faere, 53 L. J.. 
P. 26 ; 9 P. I). 130 ; 50 L. T. 766 ; 32 W. B. 673 
— C. A. Affirming 47 J. P. 377. 

Form of Grant of Foreign Will,]— E., domiciled 
in Mexico, made a will according to the law^ of 
Mexico. The proper court there decreed probate 
of a Spanish translation and not of the original : 
— Held, that the grant in this country must } 3 e 
made upon the production of an English traiisla- 
tion of the Spanish copy, and not of the certified 
copy of the original. Itule, In goods of, 47 L. J., 
P. 32 ; 4 P. D. 76 ; 39 L. T. 123 ; 26 W, B. 357. 

Xb, domiciled in Brazil, made a will according 
to the law of that country. The will wms wuitten 
in Portuguese, and probate granted of such will 
as w'ritten in that Language. The court refused 
to grant probate of an English translation of the 
w'ill made in Brazil, and certified in that country 
by the British consul. The only document on 
which it can act is the document wffiich was 
before the foreign court, and which must be 
re-translated after it has been brought into the 
registry here. B>-ule, In goods of (supra), dis- 
tinguished. Petty, In goods of 4l L. T. 529. 

Foreign Will — Original not produced— 
Notarial Copy admitted to Proof.] — The testator 
left the following testamentary papers : (1) Wil!, 
dated the 3rd June, 1875, relating to property in 
Argentina, and made in the form there prevail- 
ing ; (2) A settlement of testamentary disposi- 
tion, bearing date the 28tli June, 1875, anti 
comprising property in Scotland ; (3) Will dated 
the 30th March, 1882, with two codicils dated 
respectively the 16th April, 1884, and the 7th 
July, 1888, relating to property in England, 
The testator left an only child B. whom he 
appointed sole executor of the Argentine and 
Scotch documents ; but H. and;F. were, together 
with the said B., appointed executors of the 
English documents. The Argentine wnll w'as. 
executed in the way usual in that country, i.e, 
before a notary public. The original was not 
forthcoming, but an authenticated copy w'as 
produced, and probate was sought of the said 
copy, together with the other testamentary 
papers. The court accordingly made a general 
grant to his son B. of all the documents, and a 
grant to his co-executors limited to the three- 
English documents. Bridges, In goods of 65 
L. T. 764. 

The will of a British subject domiciled abroad 
at the time of his death had been proved in the 
French courts and deposited with a notary, wiiO' 
by the law of Bhance w’as forbidden to allow it 
to be removed from his custody : — Held, that 
probate might be granted of a copy of the 
original will properly proved limited to such 
time as might elapse before the* original itself 
should be brought in.. ..Lmintd, In goods of, 61 
L. J.,. H 123 ; [1892] E 89 ; 66 L. T, 692. 

British Subject— iDpmieiled Abroad.] — ^A testa- 
tor, by birth a British subject, but domiciled ia 
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Spain at his deatli, executed a will in England, 
an<l subsequently several codicils valid by the law 
of Spain. Lastly he executed a paper in England 
which conhrmed the English will in whatever it 
did not clash or interfere with the contents or 
the codicil, which was to be considered as his 
last and deliberate will Held, that the Spanish 
■codicils were not revoked by the last-mentioned 
paper, but as forming part of the will which did 
not clash ivitli such paper, were confirmed by it 

De la In qtnds of ^ 42 L, J., F. 47 ; 

L. It B P. 42 :'28 L. T.B68 ; 21 W, E. 549. 

An Englishwoman was married to a French- 
man, and resided with him in France until 
his death. Some time after that event she gave 
up her house in that country, and proceeded to a 
se.nport, where she embarked, with her children 
and (df ects, on board an English steamboat, with 
an intention of permanently residing in England. 
Before the vessel left the harbour she was seized 
with illness, and was carried on shore, and died 
there ; — Held, that her domicil was French, and 
that a will made in the English form could not 
be admitted to |>robate. Bajfcnel, In (foocU of, 

8 Sw. Tr. 49 ; 82 L. J., P. 203 ; 9 Jur. (N.S.) 88() ; 

8 L. T. 211 ; 11 W. B. 549. 

A. throughout his life, and at his death, was 
domiciled in Portugal, where he died a bachelor, 
leaving a natural son, B, B. instituted a suit of 
filiation and inheritance in the court of first 
instance at Faro, and obtained a decree, by which 
he Avas declared entitled to the movable and 
immovable property of A. This decree was ulti- 
mately confirmed .by the supreme court at 
Lisbon; — Held, that as A. was domiciled in 
Portugal, the succession to his personal estate, 
whether he died testate or intestate, must he 
determined by the law of that country ; and 
that as the proper courts in Portugal had already 
dechled to whom the inheritance belonged, the 
probate court was bound by that decision. 
Dofjlionl V. Cr'tspin, 'do L, J., P. 129 ; L. B. 1 
H.' L. 801 : 15 L. T. 44. Affirming 11 W. B. 
850. 

British Subject married to Naturalised French- 
man — Will recognised as valid by French Law— 
■Confiict of Laws.] — By s. 10, sub-s. 1, of the 
1:7 aturalisation Act, 1870, the domicil of a married 
woman follows that of her husband, but by 
French law naturalisation is purely personal. 
Where a testatrix, a British subject married to a 
naturalised Frenchman, made a will, according 
to the requirements of English law, the court 
granted probate of the document, being satisfied 
that the testatrix by French law was a British 
subject, and that the French courts would give 
effect to the will so far as it dealt with property 
in France. Ilroiim-Stajiiard, In goods of, 6 B. 
565; 70 1,. T. 811. 

Wills separately disposing of English 

and Colonial Property.]— A testator died leaving 
two wills — one limited to property in England, 
the other to property in Tasmania, and he ap- 
pointed different executors in each. The court 
granted probate of both papers as together con- 
stituting his will, to the executors named in the 
English will. Ilarns, In goods of, 89 L. J.; P. 48 : 
L. B. 2 P. S3 ; 22 L. T. 680 18 W, B. 901. 

Three duly-executed testamentary, papers bore 
the same date, two of which purported to dispose 
of the residue. It was. proved that the first was 
intended to apply only to property iii: Canada, 
and that the f wo last were Intended to .apply only 
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to propertv in England. The three papei's were 
admitted to probate as togeibcr centaining tlm 
testator’s last will and testanKMit. ^^rhalls,^ in 
goods of 4 Sw. A. Ti'. 40 ; 81 L. J.. 1 .10,} ; L? . h. 
1047. 

Where a testator left two wills, «li‘-pu-niy 
of his ])roperty in Australia and the other of his 
property in England, on the same t rusts, the, eeurt 
(lireetedan affidavit of the contents uf the Ah-,i ra- 
lian will to be attached to the probate, ('ole, in 
20 L. T. 894. 

AVhere a testator at the time ol-his dv<«e'a-e 
was possessed of ])roperty both in England ami 
South Africa, and hid oxceiucd two v ills, by 
of which he purported to dispo>e oi his hngl:''b 
jiropertv only, and by the otner oi that whieii Im 
possessed in South Africa only, ami the two will- 
wcrc specifically stateti. to be indepmident mI ea'ai 
other, so that neither will shoiiid have any elb'ei 
on any property disposed of by lie* m her. and 
different executors were appointed fim ea<*h wib, 
the court granted probate of the English will 
only, and^further held that it was unneee^sny 
that the South African will slmuld^ be In-imgbt 
into the I’egisti'v. bur ordered an nfildavit to b-.' 
filed, exhibiting a copy of such will, and that a 
statement should be inserteil in the ]trobate to 
the effect that such affhlavit had been filed. 
Astor, In goods of (1 P. L. 15<n. foffioved. 
fJallotvoi/, In goods of 59 L. J., P. 78; lo J*. Ib 
147 ; 68‘L. T. hi ; 88 W. B. 528. 

Naturalized,] — An Italian by birth obtained in 
1852 letters of naturalisation as a Briij-ii std>* 
ject, aiul in 1871 he eseculed in Ihigland bis 
will according to the laws prescribofl i>y tlie 
English law." The letters of uarnrabsaJ inn 
exc"epted from the privileges conferred on I'm* 
testator ‘‘ any rights and capacities of a natural- 
born subject out of and beyond the tlominioi!" of 
the British crown and the limits tiiereof " : and 
he died, in 1876, domiciled in Italy : — H'cM. that 
the will was entitle<i to probate under 21 A 25 
Viet. c. 114, s. 2. (iallij. In goods of bb I*. 5., 
P. 107 : 1 P. D. 438 : 24 W. R. B)J8. 

A will made according to the birms of Englidi 
law by an alien who, though her domifil of (»riein 
was English, was domiciled al>road .at tin’ tinn' of 
making her will and of her death, is not out it led 
to probate in this country. In determining 
is the valid will of an alien, the general |,!riu» 
ciples of law ynior to tlu* yiassing of the Xat nrtdi- 
sation Act. 1870, are still ay)plicabk*. lUtunun 
V. Mirre, 52 L. f, P. 42 ; 8 1\ D. Idl ; 31 W. R. 
610 ; 4 < J. P. 3 14. 

— Dying Abroad,] — A EVeiicliinait by birth 
but naturalised in England, executed at Pa r is a^ will 
and codicil in the English form relating to his : 
property in England only, and a holograph will, 
signed and dated, <lisposing of his property in 
France, but :referring directly to the Kngli'-h 
will. Ho died at Piiris: — Hcdd. that if it eoidd 
be shewn that the will arul codicil in the Knglisii 
forni were made ill a form ])ennitred by the law 
of France in the case of British subjects vesideiu 
in France, they could be admitted to probate 
under 24 <S:.25 A’ict, c. 1 14, s. 1, as valid aei'ording 
to- the law of the place where made, LaoroU, 
In goods of 46 L. j., P, 40 : 2 P, I), 9L 
When a British subject dies aiiroud, after t.lie 
passing of this act, leaving a will executed in 
England, in accordance witli the law of 'Knglaml, 
upon motion for probate it is not necessary tti (in- 
sider whether he had or had not aciyuired a foreign 



- — Isivalld aeeording to. Eaglisli law — 
dmi hJ^' Hcdtland baqiieatlied kis whole means 


Sootok Will.]— If a will, has been hirmally 
recogtiised, ami aeted upon !)t the court of .'eom«: 
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^loruicil, Jtijfpou, Tn tjinuh^of, H Sw. (k. Tr. 1 77 ; 32 

L. J.. IMU : h [./J'.*I17. 

A leslator made a will in Tiuiia, and added a 
(.vnlieil a.t Klerenc(‘. They were not witnessed, 
•and were invali<l. both ])y llie law of Englantl 
and Ila,ly. lie wi’oie, ms tin.' bacJc (sf Ihe will, at 
(ienoji, ;i soeond <‘ndieil. which wsis also not 
witnessed, but which was wsd! executed, though 
Slot valid, aeccrdiiig to the law of Italy : — Held, 
t]j;it. in dt'lerminiiig tlaMpiestinn whether a jaiper 
is vsiiid a'n a I e.^t amentaiw instrument under 
21 2.7 N'ict.c. libs. btli(‘ eouri can have regard 

to the law nf one cnsmtry only ata, time. It there- 
fore deeliiie.d to regnrd so mu(*h of the Italian 
law as hold tlso .soe.ond codicil W(dl executed, atid 
then, recurring to the English law, to apply the 
pi'iiicipls* of (mnlirmal, itiii, and refused probirte of 
all llirec pn,pe,rs. IWhell v. HUdn^Uui^ 3.S E. J., 
P. h<; : E. IE i !Hn3 : 20 1,/1’. KiH : 17\\E1E8(>5. 

A., a Ihitish-born sidsjtMU, loft England nmny 
years hefos’t.; deal h. resided in E:i.ris for the last 
tifteeii years of hm' life, and di<‘d there ; assumed 
for msiisy years an It.alisin name, and described 
herself and was (I'serdied in legal (Ixaiments as 
wiflow of ftn Italian. Tlsere was no evidence of 
the fact of jnarriago : and the stateiiients made 
by rhe dee.eased in respo.et to Ihe marriage were 
<‘unt radieificy. She hnd real property in fndia, 
ihe bulk of hm- per-onahy in Knglaiiii. and njade 
her ■will in the English b;tnn, disposing of lier 
property, with the except i*.n of four small lega- 
eii.‘s, amrajg'^t EngPs’n per-^ons : — Held, that by 
the* law of nation'- tht- deec^ised was domiciled 
in France, but tiiat, a'- '-he had not lieen natura- 
nor obtained an aui horim.l (iomieil in aiid 
a< reqnirial by the law of Franc**, she miglit by 
the French hew malm a will in flu? English form, 
and that' such w;li wa,s entitled to probate in 
this eeaintrv. Ittnuer v , Freiuitun, 1 Jteane, Ecc*. 
Uep. 102. 

A te-f.ator mad*' a will in England, ajipointing 
A. arai B, his executors. He afterwards made a 
codicil in halitn U) wtdrdi he de*sir<*d tliat hi.s 
a'ifair.s might re 4 bi* pdaecd in ihe itamls of the 
rtd.ml5jisi r:h*H‘-'.re-ja.‘rah bn? might l>e ma'uage*! 
entiiady by and 1 1, wiiotn la,' appointed his 
<*xeeuto!> ui that CMumry Held, rliat (land 1). 
Were not embh-d to proffit{' hi Etigland, 
iirh, ■;,/'« ffiHifhjf, 'A^w. & 'fr. 42j-j ; e. J.. II S7 ; 
'9;EET.,8t'M.l,. ■ F , : 

An a|»plk*uf ion idr probate of a testamentary 
in>lrtj!nent es*'eu:edj by a per-on when domicileti 
a}a''oad -hoidd bo -upeorh'd by t'vidence that, 
aceordiji'j to the law of tho domieil. such instru- 
ment is a good will. A/edfA/r/. In of, 

frSwfK Tr..35tb;'r;:bl, "E,. J., F; 19a.' , ■ ' ■ . 

A hof-grapti ilE eoiihrmed t)y tljc tribunals 
of Fi*;Ue*e. iij u'irioh oo'antry a testatrix was 
leg.'dly domiciled, will hi? admitted tf> prohate,^ 
hut the tUreeiions of siteli tribunals will he 
acted upon othy so far a- iliey ari; in aecm*darice 
with, or mu otmtrary to. de- practice of the 
court. 1/ ( iJoidiem*'}, /// c/i, 1 

Sw.A: Tr.25:i ; 28E.J.. il 129; 5 Jui’dX.R) *101 

A. dinl l'«''yond the sea, and made a nun-' 
eipsatlvc will B. took admiidstraiinn' here, 
and bronghi. hj^ bill fora dbuovery of the sup- 
posed hi I estate's personal estate. The defendant, 
pleadtal The will and that he was executor, and 
that A, left no a,ssa.fts l»i! what were beyond seas. 
Flea alktweii Jtnioey v, AVw/cy, 1 Vern. 31#'7. 


petent jurisdiction in the country of tlie testator’s 
domicil at the time of his death, and remains 
unquestioned in that country, the court of ])ro- 
bate will not allow the ■ validity of such will to 
be litigated here. Miller v. Jawe-)^'. 12 L. J.. P. 
21 ; L. R. B F. 4 ; 27 I.. T. 8(12 ; 21 W. IE 272. 

A testator executed a trust disjiosition and 
settlement, valid according to the hvw of vSeot- 
laud, and applicable to the whole heritable and 
movable estate which should belong to him at 
time of his death. He subsequently executed a 
will, by which he disposed of ail Ins real and 
personal estate, whether in Scotland or in Eng- 
land.^ By the law of Scotland, the English will 
was ineffectual as a conveyance of the Scotch 
heritage, and <lid not revoke the previous settle- 
ment, ami the two documents together formed tlie 
complete testamentary disposition of the testator. 
His domicil was English, but he had a freehold 
estate in Scotland. The court granted probate 
of the will and trust disposition as together con- 
taining the will of the dece;ised. JJofi'ddson, lit 
oj\ 42 L, J., P. 19; L. R. 3 P. 47 ; 28 L. T. 
477 ; 21 W. R. .749. 

A domiciled Scotcinnan made a will, and 
afteiuvai’ds married in Scotland. He suhse- 
fpiently left Scotland, and died domiciled in 
England : — Held, that, under Lord Iviugsdown’s 
Act, the will was not revoked by his cliange of 
domicil, and was entitled to probate, llritl, In> 
(} 00 (h of, 37 L. J., P. 43 ; L. R. 1 P. 74 ; 12 jur. 
(N.s.) 300 ; 13 L. Tl (ISO ; 14 W, R. 3Uk 

B. and Cl, flomiciled Scotch people, in con- 
templation of tlieir marriage entered into a 
contract, or a settlement, in. 1823, under which 
they had certain powers of appointment. On 
the fly-sheet of the settlement a|)})eared what 
described itself as a coilicil of Se{rtoraber, 1832, 
sigiuxl by P>. and C., and attested by two wit- 
nesses. Below this, of the date of Lst January, 
1877, was a holograph of Alexander Stoddart, 
a-]id signed I>y him, which p>urported to be testa- 
mentary. In 1877, the deceased acquired an 
I English (lorn ici 1,1 which he retained till death. 
The court refused to gi'arit letters of admin istra- 
Hen with the settlement, and two writings 
annexed, as togetlier containing the last will and 
cvnlicil thereto of tlie deceased. Stoddart^ In 
ijondo of, 2 Sw. A Tr. 371) ; 31 L. J., P. 197. 

in tlie reiiositories of the decease* 1. who left no 
other testamentary instrument, was fouiul a 
holograph writing, signed and *lated and corn- 
{dete in its testMincntary provisions ; hut headed 
‘•Xotes <»f intended setdement by” the deceased. 
The proof allowed threw no light on the inten- 
tions of the decease* I : — Held, affirming the 
decision of the court below, that the <iocument 
was the last will and settlement of the de(.*easc(L 
Whyfe V. PollorJi, 7 A{>p, Gas. 400 : 47 L. T. 35G ; 
47 J. P. 340-~,H, L. (Sc.) 

Per Lord Watson : A mere anihiguity occur- 
ring in the descriptive title written * by the 
testator cannot qualify the terms (u- *lestroy the 
validity of the tiocument which it pi*ofesses to 
d*:?scribe, wlieii the legal character ami effect ai 
the docunie.nt taken by itself are not doubtful. 
Such an amliiguity will justify inquiry ; but 
should the parties lead no pitjof, or should the 
proof adduced by them b(i inconelusive, the 
document must receive effect accortling t.o its 
tenor and substance. Ik 



and had set out a true copj of it in the affidavit, 
and proving the handwriting of the signatures 
of the testator and attesting witnesses, there 
being no suspicious circumstances attached to 
the will Held, that probate should be granted, 
it being assumed, in the absence of evidence to 
the contraiy, that Queensland was outside the 
Jurisdiction of the courts of New South Wales. 
Wilson Y, Colluni^ 9 L. E., Ir. 150 — C. A. 


By a marriage settlement, power was res('rvet I 
to the wife to appoint all her settled pi-o]sertv 
either by deed, revocable or irrevocable, or i)v will. 
She executed a will giving a life interest in all. 
the property to her husband ; but she afterwards 
executed a deed irrevocably appointing all the 
property to her husband, subject to Iter 'own life 
interest. The court granted probate of the will. 


'b he court granted probate of the vvilL 

leaving the effect of the deed to be determined 
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and estate to a trustee to pay certain pecuniaiy | 
legacies and all the rest of his means and estate | 
to be divided equally among certain of his god- j 
children. The execution of the will was valid 
according to the law of Scotland, but invalid 
according to English la'W, The testator possessed 
leasehold property in England : — Held, that the 
English leaseholds passed under the will by 
virtue of the statute 24 & 25 Viet. c. 114, s. 2. 

In re, CarlUm y. Carlton, 'Sd W, E. 

711. 

Dutch Mutual Wills.] — By the Eoman-Dutch 
law, the mutual will of a husband and wife, 


c. By MAiiRiED Woman. 

Testamentary Capacity .] — See ante. col. 217. 

Generally.] —The 24th and 27th s(‘*.'.tions of 
the Wills Act (7 Will. 4 k 1 Viet. c. 20) apply o*. 
the wills of maiTie<l women in the same manner 
as those of other ]>ersons. yoble v. Phelps or 
Wniock ^i) L. J., i\ 50 ; L. U. 2 ?. 275 ; 2.‘> 
L. T. 57)'; 19 W. E. 1115. 

Power in feme covert to dis|)<)se by writing 
purporting to be a will does nut give it authurity 
of one in ecclesiastical court, ami htisband, 
must be examined to his consent before it cati 


notwithstanding its forms, is to be read as the j be proved. Jfenleij v. Philips, 2 Atk. 4S. 
separate will of each. Pe 7 iyssen v. :iroste)'t, 8 i Probateof the will of a married w'om.'in, whirh 
Moore, P. C. (n.s.) 502 ; 41 L. J., P. C. 41 ; ' 


L. E. 4 P. C. 236 ; 20 W. E. 1017. 

The dispositions of each spouse are to be 


is now necessary, though fortnerly oth<*rwisu, 
limited to her power by the ussem} of hm- 
husband, with respect to any benefiei.'d inture.^i : 


treated as applicable to his or her half of the i not to her right as executrix of anotlnu’ ]H‘rsrui, 
Joint property. Ih, to make an executor, and continue the represeut.a- 

Each is at liberty to revoke his or her part of | tion. Stevens v. PagwelL 17> Ves. 139. 
the will during the co-testator’s lifetime, with or 


General or Limited Grant,]— The limitation 
inserted before the Married VTiincn’s Property 
Act, 1882, in the probate of the will of a marrie’d. 
woman, ought no longer to bo required, and the 
court will henceforth make a general grant. 
Price, 111 goods of, 55 L. J., P. 72 ; 12 P. I). 137 ; 
57 L. T. 497 ; 35 W. E. 596 ; 51 J. P. 615. 

The court refused to limit a grunt of probate* 
of a married woman’s will, even whore such wdi 
was made, and the person who m.ade it huti died 
before the Married Women’s Property Act. 1882. 
and when the will and codicils were executed by 
virtue of a power of appointment. Il'omfray. 
In goods of, 57 L. T. 498, n. ; 51 J. F. r»1.5. 

Since the Married Women’s Property Act, I8,s2. 
probate of the will of a .married wttman appoint- 
ing executors, though the will is made in exm-eise 
of a power, and contains no dispositi<.>n of ]»ro- 


without communication with the co-testator, and 
after the co-testator’s death ; but when a spouse 
who dies first has bequeathed any benefit in 
favour of the survivor, and has afterwards limited 
the disposal of the property in general after the 
death of such survivor, then such survivor, if he 
or she accepts such benefits, may not afterwards 
dispose of his or her share in any manner at 
variance wdth the will of the deceased spouse. 

IK 

Executor’s Affirmation not Oath.] — A., a 
native of and domiciled in Germany, made and 
duly executed his last will and testament, with 
ten codicils thereto, according to German law, 
and thereof appointed B., his nephew, executor. 

The will w’as proved in the court of Gera, in 
Germany. It was requisite that probate of it ^ . 

should also be obtained in this court, and the | perty to which she was entitled ouiside 
necessaiw papers for the purpose, with due ^ power, will be granted in the gema'al fnrm, and. 
instructions, were forwarded to B., the executor, | not, as heretofore, in a limiteti form, levers. In 
in Germany. The papers were returned by B., | Goods of, 13 L. E., Ir. 1. 
accompanied by an affirmation which was made i 

by him before the British vice-consul at Breslau, | Granting Probate without prejudicing Ques- 
but it contained no statement that he had a I tions as to Property.] — A woman, whcji under 
conscientious objection to the taking of an oath, 1 coverture, executed a will in wliich, having dis- 
so as TO bring him within the exemption created I posed of property to which she was entitled fur 
by the Common Law Procedure Act, 1854, s. 20. j her separate use, she bequeathed the residue nf 
The court held that the affirmation -was defec- i the real and personal estate which .she shouLi 
tive, arul refused to receive the papers, Henry 
LXIX. of Revss-Kostrltz, In goods of, 49 L, J., 

P. 67 ; 41 L. T. 803 ; 28 W. E.'398. 

Affidavit, &c., of Execution.] — A will made in 
Queensland, and attested by witnesses resident 
there, was proved and lodged in the Supreme 
Court of New South Wales at Sydney. The 
executor having applied for probate in Ireland, 
upon the evidence of one of the attesting wit- 
nesses of its due execution (to whom a copy only | 


possess or have power to dispose of at the tijue of 
her death to her niece. She survived her husbaut 1 , 
who left to her considerable personal property, 
but she did not re-execute her will Held, that 
although the court may be of opinion that tlia 
language of the will of a wonnui made liuring 
coverture, taking it to speak and take effect ac 
the time of her death, is sufficiently large to 
include the whole property, it "will not grant a 
general probate, but limit it in such a way its 
„ , to leave the whole question as to the propert v 
of ^ the will had been exhibited), and upon an i affected by such will open to a court <.)f eouit \\ 
affidavit of a solicitor and officer of the court at ! wnthout concluding or prejudicing the ri^dits of 
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by tlic rourt of const rui‘( inn. Park'nmm v. 
fowmwL U L. J., P, :$2 ; L. T. 2;-J2 ; 2B 
W. -H. tPItK Sre ncdi /i'/.sv'. 

— . Of wliat Property consists.] —When the 
will of ;i woman is t(nuU‘rcd f<n' p)*obate 

ois the ^^round that.shehatl st;|>iiratepi'c>perty, aiul 
ihe probatt* is ^^onlc^ted, if tlie conrt is satisfied 
tha,f- t-hero Si-paride [H’operty, it lias power to 
;j;ra.nt })!‘o!)af(i of all snc.h property as the testa- 
irix iiad powm* to <lisj>ose of without deciding 
what tha.t pn>]H*rfy Is. Ihit. it is genera] iy the 
duty of tlio court, so far .as {h(3 evidence and 
picadin-js enai>lc it kmIo so, to <i(‘(‘ide jiuiicially 
of what such propcrt v consists. Tharp, In tfinuh 
of\ Tharp v. Mrlhnald, W P. \l 70 38 L. T. 

HOT : 27 \V. IL 77d— A. 

Bisposing of Eealty only— Appointment of 
Executors, | — A niaiaacd woman had a, power of 
appoinrment over <‘crtaiii real estate under a 
decMi which |>rovifleti that, in default of her 
making tiny appoiiitnient under such ])0wcr, the 
esrate should he vcst(‘d in her for her sole and 
separate ust; ; sin; matle a will whereby she dis- 
posed of the wiiole of such real estat e and also 
appointed executors, but the will <lid not purport 
to dispose of any personal estate, and after her 
death her husband obt a im-d a grant of ailruinistra- 
tion to her |>ersonnI estati!. on the ground that she 
had died inte-taieas to imrsonaity e—lleld, that 
the tistatrix mu'.t he regarded as disposing by 
will <»f real fdaU* of which siie was seised, and 
that as her will appt*inietl executors, it was 
cntiTled ]jrobate : but having regard to the 
fact that a grant ol: adnilnistrar.ion tt> her per- 
sonal i'^tatc wuh already in existtmcc, the will 
could mntiarr be admitted to probate nor a grant 
of mlminlstratiou with the will annexed made in 
favour of one <>f the do vise.es, until the existing 
giunt was revokul, Harnhnrldr. In (pnaUnf^ .59 
h, A„ P. 78: in P. 1). 149 ; (53 L/T. 4(54 ; 39 

'W. IL mi 

In tliC ctisfi ftf a married woman (executing a 
will under a power, the appointment of executors 
is not sudiciiiut to (Uititht the instrument to pro- 
bate, it it dispo-es iiuly of realc'tate. Tomltnaon, 
In (pnaln of, oU L, ,1.. P. 74; (5 P. D. 299; 4(5 
ii. f. IK4 ;■ 3d W, Ih hi ; 43 j‘ \\ 7.3, 

I’lu! will ol a married woman dealing only with 
realty, hur appfdiUing executors, is entitled to 
probat.(‘. when; a portion <?£ the estate consists of 
per.sonaliy voted in her by virtue of the Married 
Women's lh‘oj)«;rtv Act, IHS^. /fnhhon, or Cuh- 
han, hi of. on h. J,. P. 77: H P. D. 1(59 ; 

57 h. T, 87 ; ;i5’W. E. 2dn ; 50 J. P. 744. 

Arrears of Eeat— Eersoualty,]— A married 
woman having a power tjf appointment over real 
property execuhai t,he jHUver in favour of her.sclf. 
8h(.! afierwii rds m.adc her will, by which she 
dlr<*et.ed (anumg.st other things) that a portion 
of the prop(‘rty should be sold to pay legacies, 
and to erect a meioorial witidow. She also] 
appoiutixi an execuior. There were arrears of | 
rent due at the time of her death and subse* | 
queufdy t—Held, that as she possessed the pro-| 
party as sepai'ate e.sttiie. ami iuid ajipoiiited an ' 
executor and directed him to pay the legacies, 
ton, and as the arrears of rent were part, of her 
personal estate. i.be will tvaH entitled to probate. 
liromtrkpf v, ih'/w, 51 L, T., P, 29 ; 7 P.'B. 6! 4 
45 h T. m I ; m 'W. Ri 597 , ; 46 J. K ' 360- , 

’Bjftdey IPoviJ? AppoitttmeatJ—By a mar- 
riage wttiemeiifc, iwopcrty was vested in tmsteesV 

mu 'X?, - ■ ' 


as to a portion for A., if she survived her then 
intended husband ; and in case she died in his 
lifetime, for such person or ])erson.s, and for such 
intents and purposes as she, notwithstanding 
her coverture, should by will appoint. In the 
lifetime of her husband, and in express exercise 
of the power given to her, as of every other 
powx^r enabling her in that behalf, she duly 
executed a will. She survived her husband, and 
died without republishing it : — Held, that the 
court could not, on motion, make a general 
grant of probate of such a will. WoUoitlm, In 
(pmds of, ,32 h. J., P. 171 ; 9 Jur. (X.S.) 727 i 12 
W. K. 18. 

A married wmnian who clearly had power 
under a settlement to dispose of some part of 
licr property, executed a will purporting to dis- 
pose of the whole of it. The court, without 
deciding whether or not it was a valid disposi- 
tion of the whole of the property, made a grant 
of probate, limited to such property as she had 
power to dispose of. Dc Pm del. In (foods of 37 
L. J., P. 2 ; 1 L. K., P. 454 : 17 L. T.' 220. 

A feme covert, having made her will under a 
|)Ower during coverture, survived her husband, 
and subsequently died a widow without having 
republished it : — The court granted a general 
administration, with the will annexed, to her 
executor, on the consent of all the next of kin 
except one, who vwas resident in New IZeaiand, 
but required the administrator to give justifying 
.security. Thorild, In goods of, 16 L. T, 853. 

A. died, leaving a will, whereby he appointed 
his wife sole executrix and universal legatee. 
>She proved his will, and afterwards married B., 
and during her coverture made a will in execu- 
tion of a power vested in her, and appointed B. 
sole executor. Upon her death, B. took limited 
probate of her will, and also administration of 
the rest of her effects : — Held, that B., as repre- 
senting the whole of his wife’s personal estate, 
was entitled to administration of the unadminis- 
tercjd effects of A. Murthi, In (food.^ of 3 >Sw. & Tr. 

I ; 32 L. J., P. 5 ; 8 Jur. (N.S.) 1134 : 7 L. T. 756 ; 

II W. R. 191. 

Where a married woman in execution of a 
]K>wer devises real estate only, and names execu- 
tors “ of this my will,” she, if she survives her 
husband, without altering, revoking, or republish- 
ing such will, is intestate as regards atiy pro- 
perty not specifically mentioned therein, and 
such executors taking nothing jure representa- 
tionis. Pdi'hhi, In (foods of, 1 Sw, & Tr, 465 ; 29 
L. J., P. 47 ; 5 Jur. (N.s.) 1366. 

When Bight to Appoint BouhtfixL]— 

When the court is satisfied that a bona fide 
question as to the existence of a power enabling 
a married woman to make a will is intended to 
i or may be raised, it will grant a limited probate 
of such will, in order to enable the (jiiestion as 
to the existence of the power to be determined 
by the court of chancery. IMglar v. Tongue, 
h, R. 1 P. 158. 

- — - Subsequent Will not reciting Power.] — 
A married woman executed a will in ])UJ‘suance 
of a power therein recited, kaving all the pro- 
perty comprised in the power to her son. By a 
later will containing no recital of a power and 
no words of a revocation, she left all her pro- 
perty^ to her son. She was possessed of property 
other than that appointed by the first Avill, on 
Which the second will could operate. Both the 
wills were included in the probate, as together 

^.',A ' 9 



SixbsequeEt Will as to Property not cornin 

included in Power,] — A married woman, by ^lie cr 
virtue of powers given to her, which were par- 
ticiilarly set out, executed a will in which she an 
appointed three persons executors. She after- f 
wards, by a second testamentary paper, disposed person 
of other property which had been left to her for ^ i.jgp- 
her separate use. In this she nominated one of appoir 
the above persons sole executor. Pi'obate was 35 
granted of both papers, as together containing 
her will, to the three executors named in the 3>ee( 
paper of earlier date, Man/ mi. In goods of, Law.! 
3G L. J., P. G4 ; L, P. 1 P. 323 ; 16 L. T. 181. their ^ 

Under Protection Orders.] — A wife, having 
been deserted by her husband, obtained a pro- ^ 

tection order by reason of his desertion. On her p ‘ j 
death, in the life of her husband, intestate, the 
court decreed letters of administration, limited 
to such personal property as she had acquired or ^.|tatir 
become possessed of since the desertion, without .b/V 
specifying of what that property consisted, to be ' ’ * ' 

granted to one of her next of kin. Wor m an, In 
goods of, 1 Sw. & Tr. 513 ; 29 L. J., P. 164 ; 5 Jur. ] 

(N.S.) G87. 

A married woman obtained a protection order 
for her property on the 12th of April, 18G1 ; she Ll-v i 
made a will on the 19th, and died on the 24th. ^ 

The order was not entered with the registrar of 
the county court till the 24th, being more than .i i 
ten days after it was obtained : — Pleld, that the 
requirements of the 20 & 21 Viet. c. 85, s. 21, as 
to the entry of the order with the registrar was ^ | ‘ 
directory and not imperative, and, on affidavits 
from the executors that they were ignorant of 
the husband’s place of abode, probate was , 
granted, limited to the property acquired since ‘ a ’ - 
the date of desertion. Faraday, In goods of, 2 „ 

Sw. & Tr. 369 : 31 L. J., P. 7 ; 7 Jur.'(N.s.) 2.'.2. 

In order to obtain administration of the guyns ' 
effects of a married woman who died intestate, 
after obtaining a protection order from the court 
of divojrce, it is not necessary that the husband 
should be cited. Brighton, In goods of, 34 L. J., ‘ifr -k 
P. 55. V »'> . xt. 

A woman was deserted by her husband in 1843. 

Slie subsequently acquired property by her own 
industry. In 1851 she made a will, disposing of 
her property, but did not obtain a protection 
order until 1858. The order, however, stated 
that it was “to protect all earnings and property 
acquired since 22nd of July, 1843, the commence- ^ 
ment of the desertion” : — Held, that the will was : l. 

entitled to probate. Elliott, In goods of, 40 L. J., “ f y 
P. 7G ; 2 L. R., P. 247 ; 25 L. t. 203 ; 19 W. R. 

1072. 

disint< 

Wife of Convict.]— A wife of a convicted & 
felon is a feme sole as to her testamentary It it 
capacity, and a will made by her whilst her tli® ^ 


E. By P.E 11SONS By IIS G AmmAi), 
(See ants, col. 252.) 


Assent of Husband — Power to revoke.] — A trars are not to allow probate 
married woman made a will with the assent of administration with the will ai; 
te husbancl, and after her death he assented to obviously illiterate person to iss 
the will : ^Held, that he could not afterwards have previously satisfied thernsclv 
revoke his as^nt, and that the will was entitled was refid over to the deceased bel 
to probate. ^ Ihe form of the judgment and pro- tion, or that the deceased ha<i at si 
bate determines! Charlton, 56 L. J., ledge of its contents, applies to a 

1.73. o7 Xi, T. 496 ; ol J. P. ’215, tSoldier in actual milftnrtr 
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by mark. Ilaehctf, In q(mh of, 4 Sw. &; Tr. 220 ; 
28 L. J., V. 42. 

Sailors.’]— -A g'(merjil grant- of adniiiiistration 
of the otfects of a seaman in the n.avy, wlio died 
a bneltelor, )>astnrd and infesfate, having wages 
or prize-moitey «!ne tf> him, will not be "granted 
to thesolieiior of the treasury for the use of the 
erown, unless the proyisions of the 1 1 Geo. 4 & 1 
Will. L e. 2d, s. have been complied with, 
those ])rovisi{ins, aithmigh they do not in any 
terms aff<tc4 the crowtt, being binding on the 
e{)urt. iiovnn. In ifoodn of. 85 L. J.. P. 25 ; 
L. R. 1 IM : 11 Jur. (N.s.) <182 ; 18 L. T. 608 ; 
M- W. R. J-17. 

Surgeon in ISTavy— Letter written before sail- 
ing.] — A. staif-surgeon in the navy wrote a letter, 
som(3 sentences of which were tcstamentaiy, on 
board J-I.M.S. ''Serpent” at Devonport. "The 
shij[> was lost a.t. sea a few days after : — Held, 
that the letter was entitled to ])robate as the will 
of a “seaman Iteing a-t sea.” line. In qoo(h of. 
27 L. K, Ir. H6. ' . . .. 

Advertisements.]— Tlie court refused to dis- 
pensti with the usual advertisement in news- 
}>apers befoi-e i.) resuming the death of a sailor 
who had been last beard of in 1856, as then 
about to sail from isaw Zealand to Cliina in a 
baujue now believed to have been lost. Afldn- 
non, Ifif/oodn of, Ir. R, 7 Eq. 216. Seo aUo Canes 
ante, cot 216. 


a. Pb-ILO DE SE. 

A party, after having exe(iuted her will, com- 
mitted suicide by taking poison, and a coroner’s 
jury returned a" verdict of felo de so : — Held, 
that the will wa.s entitled to pi'obate. Bailey, 
In (joodn of. 2 Hw. k Tr, 156 ; 81 L. J., P. 178 ; *7 
Jur. (N.S.) 7.12: 4 L. T. 477. 

H. Where there are Several 
Instruments. 

1. Probate G-i*anted to more than one 

Will. 

170 Executors appointed in later one.] — A tes- 
tator left two lestamentury papers, in the earlier 
of which was an app(.»intmenr of executors. In 
the later one he dispuse<I of his whole property^ 
in a manner at variance with the dispositions 
made in the earlier paper, but no executors were 
appointed, nor was the previous appointment 
revoked. The court included both papers in the 
probate. Lewis, In qoodn of, 25 L. T. 510 ; 16 
W. il. 1088. 

A }>erson left two te.stiimehtary papers, and 
the bequests of the second were inconsistent w’ith 
those of the first. The second paper, however, 
did not appoint any executors, and did not 
revoke the appointment contained in the first. 
The court granted probate of both pai>ers as 
together constituting his will (friffith. In 
goods of, L. E. 2 P. 457 ; 26 L. T. 780 :*20 W. B, 
495. ‘ 

A testator, by a will fully disposing of his pro- 
perty, bequcathetl %'arioiis legacies, appointed 
exeeutoTs, and liained a residuary legatee ; and 
afterwards made another will, fo%imiing This 
is my last will,” repeating some of the legacies 
in the same words, altering others, and making 
additional ones, biit naming no executor or resid- 


uary legatee Held, that the two (k^curnents 
were to be taken together as his last will and 
testament. Lenlie y'. Leslie, Ir. B. 6 Eq. 882. 

Identity of Testamentary Papers. ]~A testa- 
trix left a will revoking previous wills, and in 
which, after reciting that by two deeds oi: certain 
dates made in exercise of a power unde]’ lier mar- 
riage settlement she had settled certain proper- 
ties in a certain way, she confirmed the deeds. 
No such deeds existed, but two testamentavy 
papers similar in dates and substance were foiuul. 
The court held, that the proof of identity was 
sufficient, and incorporated the twopa.pei‘s in the 
probate. Ilastinqs, In qoodn of, 26 L. T, 715; 
20 W.E. 616. ' 

In Form of Beeds.]— A person executed on the 
same day three indentures, describe<I as deeds of 
gift, by which he assigned to trustees all his pro- 
perty for the benefit of his three chiklren : — 
Held, that, as it appeared from the contents of 
such documents tliat they wci’e to take effect 
only on the death of the deceased, they ought to 
be admitted to probate as together containing 
the will of the deceased. Morqan, In qoodn of, 
35 L. J., P. 98 ; L. B. 1 P. 214 ; 'l4 L. T.*894 : 14 
W. B. 1022. y, P., Robson, In re, Bnily v. 
Davidson, ante, col. 242. 

Under Power of Appointment.]— -G., a widow, 
by a will dated 25th February, 1862, bequeathed 
certain specified property, over which she had a 
power of appointment under her marriage settle- 
ment, between her four sons, B., L., W. and G., 
and made B. sole executor. By another testa- 
mentary paper, dated 28th October, 1862, she 
left all the property of which she might die 
possessed between her three sons, L., ^Y. and G-., 
and appointed W. sole executor : — Pleld, that 
both papers ought to be included in the ]n:obate. 
Graham. In qoodn of. 8 Sw. & Ti*. 69 ; 32 L. J., P, 
113 ; 8 L. T.‘610 ; li AY. B. 688. 

A married woman having a power to appoint 
by will under her marriage settlement, executed 
on the same day two instruments, the first jnir- 
porting to be a deed of gift to her sister of all 
her property ; the second, after reciting the con- 
tents of the first, expressing a wish that her 
sister should pay certain bequests out of the pro- 
perty. These two papers were handed by the 
deceased after their execution, inclosed in an 
envelox)e, to the sister, in whose custody they 
remained till her death. It was shewn that the 
deceased had afterwards spoken of the papers 
as constituting her will, and that tlie property 
referred to in them had remained under her con- 
trol up to her death : — Held, that the papers 
were testamentary, and entitled to be proved. 
Webb, In goods of , 3 Sw. k Tr, 482 ; 38 L. J., P. 
182 ; 10 Jur. (N.S.) 709 ; 11 L. T. 277. 

Two Bocuments separately Executed], — A 
writing, comprising two parts, on diiferent pages, 
.separately signed and attested, but executed on 
the same day and occasion, the first part appoint- 
ing executors, and commencing, “ I further will,” 
and disposing of further property, admitted to 
probate as one entire will. Bonner, In goods of, 
,:21 L, B., Ir.po. ■ 

When. First revoked Tby Second Will.] — A 
testatrix made a will on the 9th February, 1884. 
which she declared to be her last ^vill, revoking 
all previous wills, and appointing a residuary 
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legatee and an executor. On 19th February, 
lcS84, she made another will, which commenced, 

I declare this to be my last will,” and bequeatli- 
ing part of her property iu legacies, and appoint- 
ing another executor: — Held, that the latter 
will did not revoke the former, and both were 
admitted to probate. 0'’Comoi% In ginuU of, 13 
L. R., Ir. m 

A married woman, in exercise of a power to 
appoint real estate (subject to a trust for sale, 
but not sold), by will, made in 1870, appointed a 
life interest therein to her husband, and after 
his death as she should further appoint. By a 
subsequent will, made in 1880, also purporting 
to be made in exercise of the same power, she 
appointed three rent-charges — one to her 
husband, and the others to two of her children : 
and, subject to such rent-charges, she appointed 
the lands to her sons and daughters successively 
iu tail with an ultimate remainder to her sisters 
(who were not objects of the power) in fee, thus 
purporting to deal with the entire estate ; and 
she appointed her husband residuary legatee and 
devisee : — Held, that the first will was revoked 
by the second, and that the latter will should 
aione be admitted to probate. 2£aefarlam, In 
goods of 13 L. R., Ir. 264, 

ITo Revocation Clause in later Will.] — A 
mother executed a will, in which, after disposing 
in legacies of a small part of her property, she 
left the rest to her daughter absolutely, and she 
appointed her executrix. She subsequentlj’’ exe- 
cuted another' instrument, which purported to 
be her last will and testament, but had no revo- 
catory clause. By this she gave the w'hole of 
her property to her daughter for life, and made 
her whole and sole executrix. On the death of 
the daughter she gave legacies to a larger amount 
than in the first will, but did not dispose of the 
residue: — Held, that the two instruments ought 
to be admitted to probate as together containing 
the will of the deceased. Petohell, In goods of, 
43 L. J., P. 22 ; L. R, 3 P. ir,3 ; 30 L, T. 74 : 22 
W. R. 353. 

Administration with Will annexed as to one 
revoked— Grranted as to both.] — A married lady, 
the absolute owner of property and the donee of 
a power to appoint a trust fund to the children 
of her marriage, appointed the fund, by a will of 
the nth of January, 1864, in favour of five of 
the children, among them R. H. B., and made 
her husband residuarylegatee and executor. On 
the 24th of December, 1873, she made another 
will, disposing of her own property, not referring 
to her power, and appointing R. H. B. residuary 
legatee. She died in 1879, and administration 
with the will annexed was granted to R. H, B. 
by a district registry without referring to the 
will of 1864 ; the husband died in 1880 without 
having proved the will of 1864, but having 
appointed E. H. B. executor, who obtained pro- 
bate. The court on the application of R. E. B. 
revoked the administration with the will of 1863, 
and granted him administration with both 
wills annexed. Bland, hi goods of 9 L. R., Ir, 


Similar except as to Bates.]-— A t.c3stator exe- 
cuted two testameiitai'y papers (d dabs, 

but otherwise exactly similar. Each purported 
to dispose of all his pro[>erl,y, and cotit aim'd 
charitable bequests affecting land. The testator 
lived for more than three months aftei- the exe- 
cution of the first paper, but tlied within thnjc 
months of the execution of the second Ef.dl. 
that the papers together constituted oiKi will, 
and should be admitted to probate, (f Leary v. 
Douglass, 1 L. R., Ir. 45. 

Several Papers consistent with each other, j — 
When several testamentary papers aiT* foinui 
after a death, each consist(3nt in all important 
respects with the others, the whole will be taken 
to form one will, and will be admitted to ju'obate 
as such, even where one or more may l)e lri*egidar 
in form and imperfect in attestation. Moffon, 
In goods of 35 L. T. 518. 

Second giving additional Legacies,] — A testa- 
trix duly executed a holograph will. ‘If our yems 
afterwards she signed her name to a paper 
directing certain additional legacies to be gdveri. 
This paper was annexed to the original will by 
a pin, and her signature was attested by two 
witnesses, who placed their own signatin'es on 
the back of the will Held, that the soi^ond 
document was duly oxecuterl and uttesled. and 
probate was granted of the will as altm*ed. Brad- 
dock, In goods of 45 L. J., P. 96 ; 1 P. ]). 433 ; 
24 W. R. 1017. 



The (ixeciitors of the two wills were different : — 
Held, on an application by the executors of the 
English will for grant of probate, that the Italian 
will mast be included in the grant. LockhaH^ 
In qoo(h of: } li. 481 ; 69 L. T. 21 ; 57 J. P. 

:h:i 

If a testator leaves two independent wills, one 
disposing of his property in this country, and the 
other of his pix>perty ;ibroad, the former alone 
should be admitted to probate by the English 
coui’t. If, however, the two wills are not fnde- 
piuideid, I lie will which is last may incorporate 
the earlier will, and both ought to be admitted 
to })robate in England, as they virtually become 
one. The tpieslion in each case for the court to 
dethde will be whctiier or not the testator 
intended t he two documents (or, where there are 
codicils, the two sids of do(unuents) to be kept 
entii*ely apart. Hoioden (^Lordf)^ In gooda of 
(post. coL 287), followed. Murray^ In goods 
of. 05 L, J., P. 49; [1896] lb 65; 44 Mb E. 
414. 

Estate in England and Belgium — Two Wills 
— One in Belgian, other in English Form.] —A 
testator, having an English domicil of origin died 
in Belgium possessed of property in England and 
hi Belgium. He left two wills, one in the English 
form disposing of his property in this country, 
the other in the Belgian form disposing of his 
The court, on the 


2. Probate G-ranted to one only, 
Bifferent Eesidnary legatees — Ho Eevocation 
Olanse.] — party duly executed two testamen- 
tary Instruments, of different dates, appointing 
the same persons executors, but nominating 
different residuary legatees. The later instru- 
ment, though it did not in terms revoke the 
former, was alone admitted to probate, as his 
last will. Pepper v. Pepper. Ir. R. 5 Eq. 85, 

-The words “ last 


Words 

will,” contained in a testanientary instrument, 
are not, of themselves, sufficient to constitute it 
the last will of the testator. Ih. 

When Second does not refer to First.] — A 
testator, having executed a will, completely dis- 
posing of his own property, and also of other 
! property over which he had a disposing power, 

I subsequently, and after some changes had taken 
place in the investment of the property, and 
having the former will before him, executed a 
later will complete in form, having no word of 
a codi ciliary character, and no reference to the 
former — by which he fully disposed of his owi\ 
property, but not of that over which he had the 
power, although on comparing the two together 
it was plain that he intended to dispose of both. ; 
the effect of admitting the former will to pro- 
bate would be the retention, contrary to the 
intention of the testator, of a certain appoint- 
ment : — Held, that the latter will alone should 
be admitted to probate. Shiel v. O'Brien^ Ir. 
R. 7 Eq. 64. 

Inconsistency.] — A testator made his will, 
appointing no executor, and without any clause 
of revocation. He afterwards made a second 
will exactly in the same terms as the first will, 
except that he gave by it a small additional 
legacy. The second will could not be found, 
but it was last traced to the testator’s possession, 
and pai’ol evidence was given of its contents : — 
Held, that the second will, although it did not 
contain a clause of i evocation, revoked the first, 
McA ra v. Me Cay, 28 L. R., i r. 1H8, 

A second testamentary document did not in 
terms revoke a prior will, but nevertheless dealt 
with the entire property of the testator. Parol 
evidence was offered to prove that the second 
document was intended by the testator as a 
codicil, but i^ejected on the ground that there 
was no such ambiguity in the second document 
as would render necessary an explanation l>y 
parol evidence : — Held, that the second docu- 
ment, being unambiguous and dealing with the 
entire propeidy of the testator, must be admitted 
to probate as the true will. Palmer, In goods of, 
58 L. J., P. 44. ■ , 

Bifferent Fersoas named as Executors.] — See 
Bridges, 1% goods of, mte, col. 250. 

■Wkete Second could not be found.]— A testator 
made a will in 1831. A few yeara before his 
death in 1863, he produced to two acquaintances 
a paper dated 4th June, 1847,, which be alleged 
to be his will, tod got one of them to make a 
copy of it. ibis paper was in substance the 


'estate situate in Belgium. 

3’enimciation of the Belgian executor and on an 
affidavit that according to the law of Belgium the 
Belgian will only applied to the property in that 
country, granted prolsate of both wills, as together 
constituting the last will of the deceased, to the 
English excciitor. Bolton, In (foods of. 57 L. J., 
P. 12 I 12 P. D. 202 ; 36 W. R. 287. 


British Subject domiciled in Belgium — ^Will 
made abroad according to Foreign Law — Beed- 
poll.]- -The decea.se( 1, being at the time unmarried , 
a British subject, ami domieiled in England, exe- 
cuted in 1847 a tleclaration of trust of certain 
property, whereby it was to be held in trust as 


the dcceaseil should by deed appoint, and, subject 
thereto, ami after her decease, tor such persons 
as she should by will appoint. In 1849 she 
mai'i’ied a Belgian subject domiciled in that 
country. Before her marriage she settled the 


of all her property. Including that over which she 
had a po wer < )f appointment. In 1 884 she executed 
another will in Belgium, according to Belgian but 
not according to English law, appointing execu- 
tors, and pur))orting to dispose of all her pro- 
perty, but without specially mentioning that over 
which she had power of appointment. In June,' 
1887, she executed a revocable deed-poll, suffi- 
ciently executed as a will according to the pro- 
visions of the Wills Act, whereby she ajppointed 
the settled property upon certain trusts “ on an<3 



same as the will of 1831. It had his name and Tlie court i-cfuscd probivto of tlu; (contents tlio 
the names of two attesting wituesse§ at the second will and admitted the (Mrlnir will to 
bottom of it, but neithei’ of the persons to whom proof. Itadclijfe, la fjoods oj, do L. 'i\ iho. 
it was shewn could speak to any of the signa- 
tures. The copy which he signed in their Codicil the only executed Paper forthcoming, j 
presence was forthcoming, but the original — At the death of a testatrix tlui sole! estamentary 
document could not be found. The court held papers forthcoming were a duly executed eorhcil 
that there was no evidence of its existence as a and two drafts of wills, as to Die ex'<;eution or 
will aufl granted probate of the will of 1831. revocation of wliich there was no evid«mee : — 
Gran, In goods of, 39 L. J., P. 42 ; 22 L. T. 489 ; Held, that though the co<licil by its iangunge 
18 II 900. was flepeiident on the will tn wliicli it ])elnngvd. 

C. iiiude a will on the 30th April, 1857, in and could not be construed withosil it, ii oujht 
Avhich he devised to H. a freehold house for life, to be admitted to probate, not havimr^ iiosaj 
and the residue of his real and personal estate to revoked in any of thc3 methods pi'<!scriiH‘d in' i 
C,, making H. and C. executors. In Se])tember, Wills Act. JBlnil v. Joldiinj H i P. O-sfi) 
1857, he made a codicil “ to my last will of 30th followed, (runlnwr Courthopo, 50 L. 5.. 1*. 
April, 1857,” by which he left H. 200f. in addi- 55 ; 12 P. B. 14 ; 57 L, T. 280 : 35 W. U. 352 ; 
tion to the devise in the will, and left other 50 J. P. 791. 
specitic money legacies. On 13th February, 1858, 

he made another codicil mferring to his will of One only executed — Probate of the executed 
1857, and ])equeathed a leasehold house and tlie Document, with Directions to administer the 
furniture therein to H., and otherwise contirmed Estate in conformity with the Trusts of the 
his will On 3rd June, 1858, he made a will unexecuted Document,] — A tesratrix ITT two 
identical with that of 1857, except the substitu- testamentary documents, of wliich only one was 
tion of F. for C. ; at the same time he re-executed duly executed. The first or unexecuted iJr»cnmenr 
the codicil of September, 1857, which tlien pur- made various specific bequests, and ap}»«)irit<;d an 
ported to be a codicil ‘Mo my last wiU, dated executor. The second, which was duly exe<m ted, 
3rd June, 1858.” On C.’s death in March, 1862, bequeathed all the property of the testatrix to 
the will of April, 1857, and the two codicils, her nephew, ‘‘ for the pui’poses J require, him to do 
were found in an envelope sealed and indorserl absolutely” '. — Held, that the two documents 
by C., “ Sealed 13 June, 1860 — P. F. M‘C.” The could not be admitted to probate as together 
will of 1858 was not forthcoming, though it constituting the will of tlie deceaswl, but that 
had been in the testator’s possession. There probate might be granted of the .second tir 
was evidence tending to vshew that before the executed document, with directions to the i^xccii- 
beginning of 1860 the deceased intended to tor to administer the estate in couforniity with 
exclude F. and reinstate C., and that he liad the trusts of the first docuinent’. Mturhnnt, In 
destroyed the will of 1858. In June, 1860, the goods of, 62 L. J., P. 114 ; [1893] P. 254. 
deceased w]'ote a letter to H., confirming what 

he had already done by will for her, which letter Internal Evidence as to which last executed.] 
was signed by him and attested. The court — Two letters, lettered A. and 1)., uf even dale, 
granted probate of the last will of C., as' con- similar in substance, but differing in language 
tained in the letter and the papers found in the (will D. being on the face of it aiiameinitid copy 
sealed envelope. 3rCahe,Ingoodsof,2B\v.&^TT. of will A.). In the absence of extraneous evi- 
474 ; 31 L, J., P. 190 ; 6 L. T. 474 ; 10 W. R. deuce to determine which was last executed, Da? 
848, court noted on the internal evidence afforded by 

A testator made a will in 1864, appointing Ids the wills themselves, and granted probate of will 
wife sole executrix, and duly executed anotlier D. alone. Stopkens, In goods of , 22 b.Il 727; 18 
document in 1877. There was no evidence of the W. R. 528. 
contents of the second document except that 

after its execution the testator said, “I have No Evidence as to Execution— Earlier “Will 
made a will altering my affairs, and I have taken admitted to Probate — Refusal to pronounce 
care of Ellen, and there will be something for against later Will.] — A will of 1881 wa^ pro- 
Roby,” and except a memorandum at the foot of pounded by the plaintiffs as executfu’s. The 
the will as follows : ^‘This will is now useless, a defendants pleaded that it was revoke i bva will 
new will having been made in October, 1877, of 1884, which, in its turn, they alleged t<^ iiave 
upon my wife telling me she was sorry she had been revoked by tearing, and said that the 
ever seen me,” &:c. Held, that in the absence deceased died intestate : aTRlrheycountx.T-daimtjd 
of proof of fill alteration as to the executrix or of for a decree against both wills" The plaintiffs, 
a revocatory clause^ of disposition wholly incoii- in reply, denieil the revocation, and joined issue 
sistent with the first will, that will was not upon the other pai’ts of the defence and counter- 
revoked, and was therefore entitled to probate, claim. No evidence was ofiered to shew that i be 
Quiere, whether the memorandum was admissible later will had ever been executed The court 
in evidence to^shew an intenUon to revoke the pronounced for the will of 1881, but declined to 
first will. IMVien v. Uellwr, 53 L. J., P. 105; 9 pronounce against the will of 1884. Qrnhh v 
P.I).237; 33W,R.324; 49 J. P. 8. 62 HT. 644 ; 54 J. P. 6(>h' 

The testatrix made a will in 1886, leaving all 

her property to her two sisters. Upon the death Words of Reference — Incorporation.] — A 
of one of the latter, the testatrix executed testatrix, by a will executed in 1873, bequciit bed 
another will, leaving, ail her property to her sur- the residue of a fund over which, umier the will 
viving sister, and appointed her sole executrix, of her brother, she had a i)ower of appointment 
The second will did not, in, terms, revoke the to her two daughters, Mrs. B. and Mii. P. with 
first. Both wills were .taken, charge of by the remainder to their respective liusbands and 
tcstatrxx,but after her death only the , earlier will children. She had also previously bv deed 
was found. The effect of both wills Would be the' appointed the residue of another fund fctween 
same in the circumstances which, had happened, them, and Mrs, P.’s share so appointed was 
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settled on her on her nnu'i'iage. Mrs. B. pre- 
deeeaseti her )nother, aiel by a codicil executed 
in 1S77 the testatrix revoked the bequest to her 
and her hiinily ; i)ul she made no alteration in 
the berpiest to Mrs. P. In iSSl, testatrix made 
another will, which revoked all former wills, and 
a]q)oi'ntcd C. O., the defendant in the suit, her 
resi<lua ry legatee. This will contained the follow- 
ing rficiUd : ‘- Whereas I have also settled one 
undivided moiety of the residue of the said third 
part of to w])ich T am entitled under 

the will of my said ])r(»ther, in favour of my said 
daughter, K. J. P. ” : — Held, that this recital did 
not rcifer to tlic will of 1873 so as to raise the 
question whether it incorporated it by reference ; 
and, farrlKsr, tha.t there was no such ambiguity 
as to make declarations by the testatrix of her 
intention admissible in evidence. Paton v. 
Onnemd, 61 L. J., P. 120; [1892] P.247; 66 
L. T. 381. 

English Will— Will dealing solely with Land 
Abroad— Incorporation of Documents.] — A tes- 
tator <lomi(ulcd in England executed five docu- 
ments — a will and two codicils, disposing of all 
his ]n‘opcrty, real and personal, in England and 
his personal property in llussia ; a will dealing 
exclusively with Ins real and immovable pro- 
perty iii Kussia, winch he devised simply to two i 
persons ; and a deed of covenant by which these 
two persons covenanted to sell the Russian pro- 
perty and hand ovei’ the proceeds to the executors 
ami tru.stees of the English will, to be held by 
them on the trusts of that will. This deed was 
excut ed before the second codicil, in which it 
was recited, and in which also was a recital of 
the testator’s intention to execute the Russian 
will : — Held, on motion, that the deed of cove- 
nant and the Russian will ought not to he 
included in the Kntjiish probate. Tanipl\n,Iii 
(fOOih of.ers L. d., P. 75: [1894] P. 39; 6 R. 
533: 42 W. R, 287. 

English and Foreign Wills — Probate of Eng- 
lish Will only. ]■ — A testator made a will in 
England, which disposed only of English pro- 
perty. Subsequfmtly he made abroad another 
will, which di.s|x)sed of property abroad and 
cancelletl all previous dispositions. The court, 
with the consent of all the parties interested, 
ordered piobate of the English will only, and 
allowed the foreign will to be delivered out of 
the registry for j^robate abroad. Smart, In 
(ioofh of, 53 L. J., P. 5“ ; 9 P. I). 64 ; 32 W. B. 
724; iSJ, P.456. 

Canadian.] — ^Where a testator had duly 

executed two wills, by one of which he pur- 
ported to dispose of his Canadian property only, 
and by the other to dispose of liis English pro- 
perty only, and appointed dilferent executors for 
each will, the court giniited probate of the Eng- 
lish will only, without requiring the executor to 
bring in the Canadian will, oi.i an affidavit being 
lilcd in the registry exhibiting a copy of it, and 
a statement being made in the probate that this 
had been done ; and it was further ordered that 
a preliminary aftb-lavit be filed shewing that all 
the movables mentioned in tbe Canadian will 
were in Canada, and all the movables men- 
tioned in the English will in England at the 
time of the testator’s death. Calloway, In (foods 
of (13 F. D. 147)^, followed. Seaman, In goods of, 
60 L, J., F. 96 ; [1891] F, 253 ; 64 L. T. 805, . ’ 


Scotch.] — A testator died t)Ossessed of 

property both in Scotland and England, having 
duly executed certain testamentar}^ })apers (hav- 
ing tbe effect of a will and codicils by Scotch 
law), whereby he disposed of his Scotch property 
only, and an English will and codicil whereby 
he disposed of his English property only. The 
Scotch testamentary papers contained a direc- 
tion that all just and lawful debts and expenses 
should be paid out of the Scotch property. There 
was no reference to the payment of debts in 
either the English will or coilicil. The court, 
being satisfied that none of the creditors would 
be prejudiced, granted probate of the English 
will alone, without requiring the Scotch testa- 
mentary documents to he incorporated, but 
ordered a note to be made on the probate that 
an exemplification of such Scotch testamentary 
papers had been filed. A star, In goods of (1 
F. D. 150), distinguished but followed. Fraser, 
In (foods of, 60 L. J., F. 93 ; [1891] F, 285 ; 64 
L. T. 808.‘ 

Foreign Will — English Testamentary Appoint- 
ment — Efo Mention of Testamentary Appoint- 
ment in Foreign Probate — Limited Grant.] — A 

testator in 1880 made a testamentary appoint- 
ment in England of certain funds, and in 1888 
executed a will in New Zealand, wherein he 
recited the said testamentai-y appointment and 
disposed of all the rest and residue of his estate. 
The executors obtained probate of the will of 
1888 in New Zealand, and an exemplification of 
isuch probate was sent to England by the New 
Zealand court, but all mention of the testa- 
mentary appointment of 1881 was omitted from 
such exemplification. Under these circuinstaiices 
the court refused an application for a grant of 
administration to the appointee, with the testa- 
mentary appointment annexed, limited to the 
funds comprised in such appointment, and 
ordered the exemplification of the will to be 
handed out of the registry to the attorney of the 
executors, in order that they might apply to the 
New Zealand court to revoke the existing pro- 
bate and include the testamentary appointment 
in a fresh probate. Cratoford, In goods of, 60 
L. J., P, 16 ; 15 F. D. 212 ; 63 L. T. 232*; 54 
J. P. 504. 

The probate of a will should contain the whole, 
and not a part only, of the testamentary papers 
of the deceased. Ih, 

3. Codicils and Wills. 

Principles.] — A will and codicil are to be 
taken together as one act. Reeves v. Newen- 
ham, 2 Ridgw. F. C. 43. 

A codicil is, in its nature, a part of the will ; 
an extension of the intention of the testator. 
St, Albans (Buhe') v. Beaucdeilt, 2 Atk, 639. 

Codicil considered as part of the will, and 
intent drawn from the whole. II\ll v. Chap^ 
man, 1 Ves. J. 407 ; 2 Bro. C. C. 612. 

The prerogative courts having admitted testa- 
mentary papers to probate as a will and codicil, 
is conclusive evidence upon their being distinct 
instruments. Ilussell v. Biclmn, 1 Con. k L. 
284 ; 2 Dr. &: War. 133 ; 4 Ir. Eq. B. 339. 

There being several codicils to a will, some of 
which were bare repetitions of others, the court 
declared them to be only substitutions. Camp- 
belt V. iEarl% 1 Bro. C. 0, 271. 

As a general rule, the probate should contain 
the wholb, and not a part only, of the testa- 
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stated by mistake tliat tlu* flr^l codical was ean- 
celled : — Held, that aa attestation clause funns 
no part of a codicil, and that therefore tIhj first 
codicil must be admitted to probate. 

Ifi fjoods of\ 52 L. d., lb fSo : S Ih XX 165 ; dl 
W.il.660; '47 J. r. 4-JO. 

Codieii not revoking' last .Will as iiiteaded,]""- 
A testatrix being desirous to revive.* a will and 
codicil which had been revoked by a. will ttf later 
date, sent them to hci* solicitor, in ordei* 
might prepare a new will buM hat purposed; 
save time he directc<l his clerk simply ?r> re-copy 
them, which the clerk diti, including the reference 
by <late of the codicil to tlic first will, .fn this 
state the will and codicil wei-e executed <m the 
same ilay : — Held, that as there was no (li'^tin<‘t 
intentam expressed in the codicil to revokt; the 
last will, the probate shonld be granted of it, 
together with the codicil, a/j 46 

P. 30; 2 r. D. Ill ; 36 L, T. 519p 25 
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mentary papers of the deceased. Accordingly 
where a testatrix had executed (1) a. will dis- 
posing of her property in Ireland and elsewhere, 
America, and appointing executors 


except in 

of the will, and (2) a codicil of even date, dis- 
posing of her American property, and appointing 
a dilferent person executor in relation thereto, 
and (3) a codicil substituting a new executor of 
the will in place of one of those formerly" 
appointed, the court granted probate to the 
executors named in the will and second codicil 
of all three documents without reserving power 
to the executor appointed by the first codiciL 
Po(ve)\ In f/oodg of, 25 L. E.. Ir. 509. 

Eeference to prior Will by Mistake.] — A. 
executed a will on Pfebruary 13th, 1864, and 
another on June 24th, 1865, revoking all former 
wills. He afterwards executed a codicil which 
purported to be a codicil to his will dated 
February 13th, 1864, and after devising some 
property, confirmed his will. The solicitor who 
prepared the codicil had inserted the date of 
the first will, under the supposition that it was 
the last will. There was nothing in the codicil 
which shewed an intention to revive the. first 
will Held, that the second will and codicil 
W’ere entitled to probate. Andemm, In goodtf of, 
39 L. J., P. 55 ; 22 L. T. 308 

A testator executed a will in 1877, in which 
he directed the residue of his real and personal 
property to he sold and divided between his six 
children, to each of whom he had made certain 
devises and bequests. In 1878, he executed 
another will, in which he directed all his pro- 
perty, real and personal, to be realised and divided 
his six children, directing further that 


Mistake in Date of Will.] — A testalrix h-ft a 
will, (.fated 3rd June, 1808] and three co{{i(uis. 
The second codicil referred to a will dmed April, 
1870. Ho such will could be found, and tlie oiil} 
evidence of its existence w'as an entry in the bill 
book of her solicitor. The ciourt lieid ilmt thert- 
had been a mistake in the date, and granted pr(«- 
bate of the codicil, a.s being a codicil to tin; will of 
1868. Pent, In gooih of, 31 Iv, T. 5.52 ; 2.3 \\\ U 


Misrecitai in Codicil-Inconsistent Eispesi* 
tions— Effect given to Later Bisposition. j — The 
mere misrecitai of n will by a codicil is ih<»pera- 
tive, and will not modify the dispositions of the 
will ; but an erroneous recital of a- will, coupled 
with or followed by a cle;ir indication of the 
testato]'’s intention to make some modified or 
different disp<jsition, inconsistent with the dis- 
positions of the will, is operative to mcHlift 
alter the earlier Lifts. MarqlUon, Jn re. 
Haggards. IlaggardAii L. T. 172 ; 31 W. ,E.2r>7 
— C.'A. 

A testator by his will gave to his daughter (in 
events w'hich happened) an estate tail in Ids real 
property, and an absolute estate in his persona] 
property. By a codicil, after reciting tlmt his 
(.laughter wmuld take an estate for life in his 
property, with remainder to her i.ssm.‘. Im directed 
that the life estate should be for her separate 
use, that she .should have a- power' of appointing 
a life estate to any husband wlio should survive 
her, and that if she should have more than one 
son, and her eldest son should inherit pj’operty 
from other source.s of a certain value, then her 
second sou should succeed to the property given 
by the will, with certain gifts over Hidd. that 
the estates given by the will w'cre modified by 
the codicil, and that the daughter w^us entitled to 
a life e.state only in tlie real and pe.rsonal property 
of the testator, with i-emainder by im|)iication to 
her eldest son absolutely, subject to the appoint- 
ment by her of a ]if(i estate in favour of a 
husbaml,, and to a shifting use in favour of a 
second son. Ih. 

Three Codicils on Three Separate -Tapers — - 
Om only signed.],-*- A testatrix wrote three' 
separate lists of legacies on three separate sheets 
of paper, the first of which was headed “ Gwlidl 


among 

certain arrears of accrued rent should be deducted 
from the shares of twm of them. In the year 
1880, his solicitor prepared a codicil by his 
direction, which should, if rightly drawni as 
applying to the latter wfill, have deprived those 
twm of his children of all participation in this 
property. The s(fiicitor, by an error, drew the 
codicil as applicable to the wdll of 1877, making 
in it no mention of the will of 1878 ; — Held, that 
to render the testamentary papers intelligible, 
they must all be included in the probate. Sted- 


TJnattested Codicil — Subsequent Codicil not 
referring to prior Codicil.]--A testatoi- drew a 
’ is own handwu-iting. He signed it and 


will in hii 

then added something to it, in whichTie referred 
to what was written above as his ‘‘last wall.” 
He subscribed the addition by 

He then summoned twm witnesse.s into 


again wr 


name, 

the room, who .saw the paper there, signed with 
the tw'O signatures. The testator acknowledged 
his signature in their presence. According to 
the evidence, in doing so, he pointed to the upper 
signature and directed the witnesses to sign their 
names in the space opposite the first signature. 
The testator subsequently executed a codicil 
(duly attested) in these terms : “ By this codicil 
to my last will I leave and bequeath to . . . 
the sum of 71. sterling” Held, that the first 
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being Bothiiig in tbe contents of the three papers 
t<j connect them, with each other, and the first 
which was attested being complete in itself, the 
court refused to grant probate to the two which 
were iinat tested. Peane, In. (/noth c/', L. J., 
?. 117 ; L. 11. 1 l\ 382 ; J O L. T. BoH.* 

Misdescription of Codicil. ]™-A testator died 
letiving a will revoking all ' former wills. He 
suljseqiientl)’ executid a codicil, which by mistfike 
lu^ described as a codicil to a previous will ; — The 
■court admitted the codicil to probate. Luio, In 

ijLHuh 0 j\ 21 Xj. r. 399 . 

Codicil revoking other Codicils.] — At the foot 
■of a dcc«l to wliich a woman was a party, but 
which <lisposcd of no ])ropc)'ty after her death, 
the following dociiinent, duly execute<] as a will, 
was written : — “ I do add unto my will this 
codicil, liei'cby revoking any other codicil or 
codicils iierctofore made by m(.‘. I (xmstitute 
and appoint my son A. G.” (a trustee under the 
.deed) my sole and only trustee and adminis- 
trator under my will.” When she executed this 
dtKunnenl, she saifl, pointing to the deed, “ This 
is my will” -.—Held, first, that the deed, as it 
w%as not (d‘ a testamentary natuic, was not en- 
titled to probate. Ifnhlnml, In r/ooch of, 35 L. J., 
P. 27 ; 1;. K. 1 P. 53. 

Held., secondly, that as there was no will A. G. ' 
was not execut <>r, i h, 

PJekl thirdly, that as the codicil, though it 
disposetl of no property, I’cvoked other codicils, 
atlminislration with it annexed .should be granted 
to the next of kin. Ih. 

I). executed a will containing certain bequests, 
.an<i subsequently a codicil purporting to be a 
codicil to that will, the provisions of which were 
in no way <lependont upon those (di the will, and 
in all other respects he confirmed the will. Aftcr- 
w’ards, being ftffeiuled at persons bentjiited by the 
will, he (iuncellcd it anirno revocandi. The court 
refuse{l to grant administration with the codicil 
annexed upon motion whereby the parties in- 
terested in case of intestacy had not been cited. 
Pntton, In ffood^ of, 3 Bw. A Tr. (Id ; 32 L. J., P. 
137; 8L. f. d09: 13 W. K. 1033. 

Identification, of Codicil.] — A testator duly 
executed a will and five codicils. The first 
executed codicO, dated the 25th of March, 1848, 
■commenced : ‘‘ This the scconrl codicil to the 
will of A.’’ and ended, In all other respects 1 
confirm my said will, save only so far as the 
same is unrevoked by my first codicil thereto, 
and I do hereby confirm the said codicil.” It 
did not appear "that the testator had executed 
antr codicil to his will prior to this one, described 
as the sectmd codicil to his will ; but his solicitor, 
.after the date of the wdll, and before the date of 
this codicil, forwarder! to him for his peru.«al, a 
■draft <“udicil, which, when he jireparcd this codicil, 
lie erroneously concluded had been executed, and 
therefore described it as a second codicil- The 
■<lraf t codicil was, after the testator’s death, found 
tied up in a parcel containing the will and five 
executed codiifils : — Held, that the draft codicil 
was liot suftieiently identified as the paper 
intciidcd to be referred to by the deceased in his 
first-executed codicil, and could not be admitted 
to probate. Allnutt In goods e/, 3 Bw’’. & Tr. 167' ; 
.33 L. P. 86 ; 0 Jur. (H.a)58L 

■Revo^alioii of ^ Will — Bwokw Codicil. ]— 
T. M* B, having -executed a codicil at the foot of 


his will, cut off his signature to the will. Upon 
proof that he thereby intended to revoke the 
codicil the court held that the codicil was also 
revoked'. BleehUy^ In goods of^ 52 L. J., P. 102 ; 
8 F. B. 169 ; 31 W. E. 171 ; 47 J. P. 663. 

By Codicil.] — K., by his will dated in 

1862, after reciting that he had two children, 
namely, his son F. and bis daughter M., and that 
under a codicil of his father he had power by 
deed or will to appoint to his children, in such 
proportions as he might think fit. the principal 
share wherein he took a life interest in the 
residuary estate of his father, in exercise of such 
power directed and appointed that such share 
should, from and after his decease, go and belong 
absolutely to his daughter M., but in case she 
should die in his lifetime, then to his son F. The 
testator’s daughter was married to B. By a 
settlement dated in 1866, and made upon her 
marriage, it was declared that K., in considera- 
tion of the marriage, appointed his daughter to 
receive the property over which he had a powder 
of appointment, only reserving to himself the 
faculty of disposing in favour of his wife of the 
reversion of 10,000 francs during her life. K., by 
a codicil to his wall dated in 1871, and made in 
France, w-here he was then residing, stated as 
follow's: “When I married my daughter ... I 
expressed the desire of leaving to my wife . . . 
a small revenue at my death , . . but not 
having it in my powan* to do so, my daughter and 
her husband ... proposed; to me as follows: 
that if I would consent to leave to them the whole 
of the sum of my share of the residue of my 
father’s estate . . . ’v\diich I have power to 
dispose of in favour of my children, that they 
would take the engagement at my death to have 
placed in my said wife’s name, for her life, 
the sum of 10,000 fi-ancs . . . and at my 
wife’s death the said sum to return to my said 
daughter . . . In the case that my said 
daughter and ... her husband should respect 
my memory and their signature, then it is my 
will and desire that my daughter and her husband 
should and may have tbe whole of the snm of 
my aforesaid share.” This codicil was written 
and signed by the testator, but was unattested. 
It was, however, admitted to probate under 24 
&: 25 Viet. c. 114 Held, that the appointment 
under the settlement and codicil were invalid, as 
being respectively frauds upon the power ; that 
neither the settlement nor the codicil operated 
so as to revoke the will of 1862 : but that the 
bargain which had been made had, in equity, the 
effect of preventing the appointee from taking 
under the appointment in the will, and conse- 
quently the fund must go as in default of 
appointment. Mrwaids Tntst% In rc, 52 L. J., 
Oh. 952 ; 49 L. T. 292. 

Codicil — ^Appointment of additional Executor. ] 
—A testator appointed his 'wife, his brother ami 
two sisters executors by his will, and his wife 
and a fresh executor joint executors by a co<iiciL 
All executors, 'ivith, the exception of the wife and 
one sister of the testator, renounced. The wife 
took out probate and died while the estate was 
being administered. Upon an apf^lication alter- 
natively to grant probate to the sister who had 
not renounced,' or to allow the joint executor 
appointed by tbe codicil to retract his renuncia- 
tion and prove -Held, that the appointment of 
executors by the' codicil did not revoke that of 
those under the will, and that the executrix 
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appointed by the will who had not . renounced 
was entitled now to prove, but the executor who 
had been appointed by the codicil and had 
renounced could not be allow'ed to withdraw the 
renunciation and prove. Mmdey, In goods of, 
48 L. T. 125. 

Codicil to lost or revoked Will,] — When a will 
and a codicil have been in existence, and the will 
could not be found, the court will not grant pro- 
bate of the codicil unless it is satistied that the 
testator intended it to operate separately from 
the will. Gretg, In goods of , 35 L. J., V. 113; 
L. R. 1 P. 72 ; 13 L. 1 G81 ; 14 W. It. 349. 

Will and Codicil improperly attested.] — A* 

signed her will below the signatures of the 
attesting witnesses, but before they signed. She 
afterwards executed a codicil, but signed it after 
the witnesses who attested it, though on the 
same occasion. The will was held entitled to 
probate, but the codicil was not. Hoskins, In 
goods of, 32 L. J., P. 158. 

Probate of Will without Codicils — Until 
Question dis to Codicils decided.] — Where a 
testator left a will and tw'O codicils and the 
executors sought to propound the wall wdth one 
codicil in order to raise the question as to wdiether 
or not both codicils should be admitted to pro- 
bate, on a motion for the appointment of an 
administrator pendente lite, the court admitted 
the will to probate in common form and alkwved 
the question as to the codicils to be tried subse- 
quently. Wdhwwright v. }Vai now right, 6 R. 5G2 ; 
71 L. t. 265. 

Prohate of Will and Part of Codicils.] — A 

testator left a wMll and six codicils. The wull 
and first tw’-o codicils wrere in the possession of 
the executor in England. The other codicils 
were in India, and probate of them had been 
granted by tbe court at Calcutta, but no exem- 
plification or authentic copies of them had been 
sent to this country. It being for the benefit of 
the estate that the executor in Englaml should 
be at once qualified to act, the court decreed to 
him probate of the will and twm codicils in his 
possession, reserving pow’er to him to prove the 
other codicils when they reached England, and 
he filing and undertaking to do so. Hohrrts, In 
goods of 42 L. J., P. 63 ; L. R. 3 P. 110 ; 28 L. T. 
913; 21 W. R. 824. 

Codicil confirming Will,] — When a testator 
by a codicil confirms his wdll, the will, together* 
with all previous codicils, is taken to be con- 
firmed. Green v. Trihe, 47 L. J., Ch. 783 ; 9 
Ch. D. 231 ; 38 L. T. 914 ; 27 W. R. 39. 

Where a prior codicil has a proper force of its 
ow'u, the mere fact that a testator in a subse- 
quent codicil describes the will by reference to 
its original date is not sufficient to exclude the 
inference that the will referred to is the will as 
modified by the prior codicil. Ih. 

A will or a codicil, containing a devise of real 
estates, but not duly witnessed, w'as held good if 
confirmed by a subsequent eodkil, having the 
proper attestation, though the latter document 
v/as in no wa}'^ annexed to the will or prior codicil, 
and though the attesting witnessed to the latter 
codicil did tiot see the fomer one or* the will, 

‘ UUerfm v. Mdm, 1 A. ^ E. 423. 


Before 7 Will. 4 I Viet., c, 26, a codieii was 
duly execntei! and attested, and expr<*ssly 
referred to in an luiexecuted will on thi3 sanie 
paper:-— -Field, that such execution gave ellect to. 
the will, and tliat it. thereby became a g<K?d will 
of lands. J)oo d. WilUtnns v. Hiuins. 1 0. A M. 
12:3 Tyiwv. 56 ; 2 L. J.. Ex. 3th 

The rule, that a codicil confirmitig a W'ill makes 
the will for many liurposes to havt' the dad; of 
the codicil, is sufjjcct to 1 he limitation that the 
intention of the testnlor be not. defeated thereby. 
Doo (1. Jiiddnlph v. TIolo, 15 Q. B.6-bS ; 2b L. d.. 
Q. B. 57 ; 15 Jur. 13. 

Thougli a codicil for certain purposes eonfirms 
a will, and brings it down to the date <tf the 
codicil, it docs "not necessarily make the will 
otrerate as if it had been originally made at the 
date of the codicil. Hopivood v. JJopwood, 7 
H, L. Cas. 728 ; 5 Jur. (N.s.) 897. 

Implied Revocation of Will, j— -The fact that 
a W'ill is found wdth a cridioil in an envelope. 
indorsed as containing the codicil only, will not 
raise any presumption that the will w'as not 
meant to take effect. BoUamif, In goods of j-l- 
W. E. 501. 

Implied Revocation of Intermediate Codicil. 1 
— A testator by will gave legacies to three of his 
daughters, and devised and bequeutherl his 
resicluary real Jind personal estate upon trusts for 
his wife and children. By a first codicil iii 187M 
he revoked one of the legacies in hk will and 
increased another, concluding : " In ail, (nhe^r 
respects t confirm my said will.” By a second 
codicil, nftcr reciting that he was desirous 
altering the residuary ilevise contained in his 
will, he made a specific devise, and in all otlior 
resFiects confirmei I his will. If e uf ter\var< Is made 
a third codicil, by wiiieh, after referring to his 
will by date and reciting a promise to that effect, 
he directed his trustees t-o grant an underlease- 
of a house to his daughter-in-law*, mid gave iuH 
wife a pecuniary legacy in adilition to the benetir 
she derived under his said w’ill, and concluded : 

In all other respects 1 coiitirni my sak'i will 
except as altered by a certain codicil ma<ie 
thereto in 1878, whereby 1 revoked a legacy to- 
my daughter Mary”: — Held, that the w’or<ls of 
confirmation in the first and third codiiils were- 
to be read as meaning that the testator did not 
intend to alter hi.s general testamentary disposi- 
tions further than in the specific W’ay mentioned, 
in those codicils; and that the devise in the. 
second codicil liciiig clear, no intention to revoke 
it had been shew’n with sutficient clearness to* 
enable the court to reject that devise. FoUoft v. 
Pettman, 52 L. J„ Ob. 521 ; 23 Ch. .IX 337 ; 48* 
L. T. 865 ; 31 W. R. 779. 

Evidence — That two Codicils are one,] — At 
the death of a testator two copies of his will 
w’cre produced, one of w’hich had lieen retained 
by himself, the other deposited with his bankers 
each with a codicil containing the same gift in 
the same words, but of different dates, and’ 
attested by different witnesses. Probate having: 
been granted of the duplicate will and of the 
two codicils: — Held, that evidence by one of 
the attesting witnesses to one of the cixiicils w’us- 
admissible for the F)ur}iose of shew’ing, from the 
circumstances attending the execution, that the 
two codicils w’cre not twm but one instrument:,, 
and accordingly, that the legatee therein named 
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was eutitlod to one oniv. JJ Marti \\ 

Alrxt)tdtn\ la i;. C.h. 740 ; iLOh. 1). 738 ; 3o 
L. T. 52 ; 24 W. U. 1058. 

Two Codicils — Identical Gifts — lEfereiice 

lateatioix to revoke Tlrst Codicil. J—lri cleter- 
luiiiiii.'i; wliat docnnieiits coostitute the will of 
a testafur, tho euiirt- will iisoortain from the 
docunicnls tljoinsclves, and if necessary, by 
external evulene.e, wiiat: was ttie intention of 
the t(5stator. Wiiere a Icstator made a will and 
two ecidicils, a.iid, the second codicil contained 
several yifts which were niei-ely repetitions as 
to amount uf yifts in tlie Hrsi <;odicil, and only 
one of an increased amount, the court held 
liiat the inleiitiou <>!' the testator was to revoke 
the lirst codicil and substitute iV)r it the second, 
a,nd yrantiid pnjbtite of the will and second 
codicil, t-hidiider v. QaafrefaffttH, (hi L. .1., ?. 
79 ; [1895] l>. 181) ; 1 1. 'K. dl.ir) ;* 72 L. T. 475 ; 
■43':W..;,B. (hi?.;."/ . 

Parol.] — A person duly executed a paper 

which commc.noed, “ I hereby make a free gift 
to,’’ <S:c. Tlie court admitted parol evidence to 
explain his intention, and being satished there- 
from that lie intended the operation of such 
paper to be tU‘peudeut on hisS death, granted 
probate of it as a codicil to his will. RoherUon 
V. Smtth, 39 L, J., P. 41 ; L. 11. 2 P. 43; 22 
L. T. 417. 

T. executed a will and three codicils, PTe 
subsefiuently executed a fourth codicil, in which 
he tlirectiy atid absolutely revoked the three 
previous <‘odicils. flo afterwanls executed a 
iifth codicil, in which he contirmed his will and 
four codicils: — Held, that there was sufficient 
ambiguity on tlie ])a]:>ers to allow of the intro- 
duction i)f parol evi<lenee ; that that clearly 
shewed that the error had been made by the 
copying clerk, and that cnusequeiitly probate 
would be gi'anted of tJie will, and of the fourth 
and fifth codicils only. Thomaon, In qoidii oJ\ 
35 L. J., ih 1 7 ; L. K. I P. 8 ; i i Jur. (xys.) 960 ; 
13 L. T. t)08 ; 14 W. R. 316. 


I. Incorporation of Unattissted and 
Detached Papers. 

Principle of Admission.]-— An unattested paper, 
which Would have been incorporated in an 
attested wall or codicil, executeil according to 
the statute of frauds, is now in the same 
manner incorporated, if the will or codicil is 
executed accoi’<liiig to the requirements of the 
7 Will 4 iSc 1 Viet, c;. 2t>,s. 9. Jlllen v. .Vaddook, 
1.1 Moore, l\ C. 427 ; 6 W. E, 825. 

Where tliero is a reference, in a iluly-executed 
testamentary instrument, to anotliei testamen- 
tary instrument imperfectly executed, but by 
such teimis as to make it capable of identifica- 
tion, it is nt*cessarily a subject for the admission 
of parol eviilence, and sueffi parol evidence is not 
excluded by 7 Will. 4 1 Viet, c. 26. Ik 

If the parol evidence satisfact<')rily proves that 
in the existing eircumstaaces,. there is no doubt 
as to the instrument referred to, it is no answer 
that by possibility <iireumsrances might have 
existed in, which the instrument could., not have 
been iilentifiet.l Ih, 

A married woman, having power under a 
settlement to make a will, in 1851 made a testa- 
mentary instrument in her own handwriting, 
.which she intended to operate as a will, but 
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which was.not attested according to the rctjuire- 
ments of 7 Will 4 &; 1 Viet. c. 26, s. 9. In 1856 
she duly executed a codicil, wliich was headed, 

This is a codicil to my last will and testament.’’ 
This codicil contained no reference to the testa- 
mentary paper of 1851, which was not i,)roduced 
at the time the codicil was executed, but was 
found at her death in a trunk in licr room in her 
residence, enclosed in a scaled envelope, on 
which was indorsed, “ Mrs, Anne Foote’s will.” 
The codicil was found in a drawer in her bed- 
room. No other will or testamentary paper was 
found : — Held, first, that as there was a. distinct 
reference in the codicil to a last will and testa- 
ment, ami as no other will had been found, the 
testamentary paper of 1851 was, liy parol evi- 
dence, sufficiently identified as tlie last will 
referred to by the codicil of 1856. Ih. 

Held, secondly, that, though informally, exe- 
cuted, the tcstameiitaiy paper of 1851 was incor- 
poratei l with and made valid by the duly-executed 
codicil of 1856, and probate was granted of both 
papers as together containing the last will and 
codicil of the testatrix. Ih. 

The court wiE not extend the principle of 
incorporation of law as laid down in the above 
case. Grevefi, Lt goads of, 1 Bw. &; Tr. 250 ; 28 
L. J., P. 18 ; 7 W.'E. 86. 

To incorporate a document in the probate of 
a will, three things are necessary — (1) that the 
will should refei' to the document as then in 
existence ; (2) proof that the doenment pro- 
pounded was in fact written before the will was 
made ; and (3) proof of the identity of such 
document with that referred to in the will A 
testator bequeathed all property he died possessed 
of to his executors, to be disposed of in charity 
in such manner as “ 1 may direct them ; and in 
case I may not leave directions or instructions, 
then they may dispose of it in such manner as 
they may think fit. ’ The testator signed a paper, 
bearing the same date as the will, and in his own 
handwTiting, containing directions for the man- 
agement of his property for charitable purposes, 
and headed ‘‘ Directions to the executors of my 
last will, executed the 13th February, 1879, how 
they are to manage my affairs” : — Held, that 
the will did not sufficiently describe the paper 
of directions as then existing, and tliat parol 
evidence wars not admissible to identify it as the 
document referred to in the will The court, 
therefore, i-efused to incorporate the directions 
with the probate. Kohoe^ In goods oI\ 13 L. H„ 
Ir. 13. 

Where will recites ami refers to a voluntary 
deed, which is not found at the testator’s death, 
but is by verdict of Jury declared to have existe<l 
at the time of such death, this reference and 
recital in the will shall establish the deed, and 
it shall be considered as incorporated with, «and 
constituting part of, the will Hoaleg v. Cojdog^ 
7 Bro. P. C, 496. 

ITnattestcd paper clearly referred to in a 
devise of real estate considered part of the will 
if made })reviously : not if subsequent. Wll- 
hinson v. Adam^ 1 Ves. & B, 445. 

Legacies by an imattested paper included 
under a charge of legacies on a real estate by 
a will duly attested ; but the produce of the sale 
of a real estate cannot be directly disposed of 
by an unattested paper. Id. 446. 

Where a testator .refers expressly to a paper 
already written, and describes it sufficiently, it 
is as if ineorporafed in the will Ilaherghani v. 
Vbmnf, 2 Yes. J. 228 ; 4 Bro. 0; C, 353. ' 
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Duty of the Court of Construction in regard 
to.] — It is the duty of the court of construction 
to decide whether a document merely omitted 
from probate is incorporated, or not, and, if 
incorporated, it is of equal efficacy with the rest 
of the will both as to real and personal estate. 
WatwnY, Arididell^ Ir. B. 11 Eq. 53. 


Document must be referred to in Will.] — L. 
signed her name to a testamentary paper, but 
not in the presence of two witnesses, nor did she 
acknowledge her signature in their presence. She 
afterward duly executed another paper, in which 
she nominated A. executor, and empowered him 
to draw her money and employ it for her after 
her decease in ail things necessary. The first 
paper was lying before her at the time she 
executed the latter, and she placed both of them 
in one envelope, and delivered it to A., in whose 
possession it remained until the death of the 
deceased ; — Held, that the first paper was not so 
referi-ed to in the latter ; that it could be incor- 
porated with it, or admitted to probate. 

III goods of^ 31 L. J., P. 105; 11 Jur. (n.S.) 
397.' 

A person executed a will on the first side of a 
sheet of paper ; on the back of the will wms a 
codicil, to which the signatures of the deceased 
and two witnesses were attached, but which 
had not been executed in accordance with the 
re(|iii remen ts of the statute. Below this codicil, 
and partly on the third side of the sheet of paper, 
was another codicil, duly executed. In this last 
document there was no other reference to the 
first codicil than that a specific legacy given in 
such first codicil was revoked, the legatee’s name 
being misstated : — Held, that as there was a 
reference, although in erroneous terms, to the 
contents of the first codicil in the one duly 
executed, and they were on the same paper, the 
court would grant probate of both as incor- 
porated. W'Mrinqtoii^ In (foods of^ 35 L. J., P. 
65 ; 11 L. T. 869 ; 14 W, R.'774. 

A father ga,ve his residuary estate upon trust 
for his two sons and four daughters equally, and 
declared that all such sums of money as he had 
then already advanced, or should thereafter 
advance, to or for the benefit, of either of his 
children, as should appear in any account in his 
handwriting kept by him for that purpose, or as 
should be shewn in any other manner, should 
be considered and taken in full for or, as the 
case might be, in part of his or her share of and 
in the trust estate. iSubsequently to the date of 
his ^yiU the testator advanced to one of his sons 
1,575^., and to the other 1,560Z. He afterwards 
wrote letters to each of them stating that it was 
his intention to make a present to them of sums 
of 640/k and 650Z., part of the 1,5752. and 1,5602. 
respectively, and requiring them to send him 
promissory notes for the balance Held, that 
these letters were not admissible in evidence to 
vary the operation of the proviso contained in 
the will, and that the sums of 6402. and 6502. 
must be brought into account by the ^ons. 
Smith V. Conder, 47 L. J., Ch. 878 ; 9 Ch. D, 
170 : 27 W. E, 149. 

A will commenced as follows : “ I give, devise 
and ^ bequeath to my trustees and executors 
hereinafter named, all my property ... on 
trust.” The will was signed and. duly attested, 
Belo-w the signature and attestation clause were 
these words : “ I find, on reading the above, 
previous to the execution the,reof, that I omitted 
to name my trustees and executors.: I hereby 


appoint my sou and my friend .H. luy executors 
and trustees.” it was ju’oved that these w<>rds 
were written by the testator prior to the exeeii- 
tion. of the will : — Held, that the added wortls 
could not be incliideci in probate of the will. 
JP7//to, In (foods of , [1896] 1 Ir. H, 269. 


.. — -- So that it' can he 'Identified, j—drro'rder 
that an unattested paper may bti adopttoi as 
part of a duly-attested will, it must be referred 
to by the will in such a mamit-r as slmll. with 
the assistance of parol evidcaice when uiices^ary 
and .properly atlmissibie. leave no <lonbt of its 
identity. Dicliinson v. Stidoljjh. i I C. B. (x.s.) 34 1 . 

In order that an une.xeeuled pa[)ei‘ wriu'ng 
may be incorporated, it must b(‘ so <ie^c]'il;od in 
the will as to leave no doubt in the mind of the 
court that it is the paper writing ivf erred to. 
Itrewis, In (foods of vSw. (Jc I’r. 473 ; 33 L, P. 
124 ; 10 Jur. (N.s"!) 593. 

A testatrix wrote a letter, addressed ti> her 
nephew, in which she gave di;rections as to her 
funeral, and as to the distrihiition of !u*r pro- 
perty. She signed it, but n<.>t in the presenct; 
of w*itnesses,and inclosed it in a sealed f.uiveiupe. 
On a subsequent occasion, by the advice of .A,, 
the following words were written on the outside 
of the envelope, signed l>y the deceased, atni 
duly attested : “I confirm the contents writTcn 
in the inclosed document, in the presence of ” : — 
Held, that the words of this eonhrmatirm were* 
sufficiently clear to allow evidence to be admitted 
to identify the document I’cferrcd to, and that, 
the evideuce so adrnitte<l was sufficient fur its 
purpose, jihnosnino. In (foods of\ 1 Sw, A Ti*. 
.508 ; 29 L. J., P. 4.6 : 6 Jur. (X.S.) 302 ; 2 L. llh 
19. 

A testator left, a will revoking all former 
wills, by which he directed certain articles to 
be distributed by the exeeiitons according to 
written instructions affixed lo Ihn will So such 
instructions were found affixed to the will, but a 
paper was found duly executed, which Inul been 
referred to in a former will, and which i*.ontuitied 
instruction.s to his executor. The c<nirt refused, 
to incorporate it with the existing will, on the 
ground that it did not corrc-sjiond to the 
description therein, and also refused to admit it 
to probate indepemlcntiy, as it ha<l been revoked 
by the last will, <7/22, In (foods of 39 ,L. J., Ih 
5 ; L. B. 2 ?. 6 ; 21 L. T, 399. 

But where a duly-executed jaipcr refer-s to a 
wj’itten document then existiiig in .sin,*h tenns 
a.s to enable the court to identify the latter 
document, probate will be granted of both docu- 
ments, as containing the will of the te.sta-tfH*. 
jyonris. In (food,s of 14 W. B. 348. 

When a will refers to a paper, such paper 
cannot be incorporated with the will, unless 
it is clearly identified with the description of it 
given in the will, and is .shewn, to have l>eca 
in existence at the time the will was 
Both these matters must be establi.shcd, and 
though there may be no doubt al)out the former, 
unless the latter also is proved, there caMi be no 
incorporation of the paper with the will Slmfle- 
ton V. Tomlinson. 3 Aiyp. Cas. 404 : 38 ij. T. 653 : 
26 W, B, 722— H. L. (Ir.) 

Legacie.s out of real estate given by miatte.sted 
paper cannot stand unless that paper is clearly 
referred to by will duly executed so as to be 
incorporated with it; the circumstance of its 
being inclosed in same cover with will not 
sufficient. Smart v, Prulean. 6 7es. 560 ; 5 B R 
395, . 
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rarul evidonoo is not, admissible for the purpose 
of inoorporatii'ig in iuiuly-exe(mte<i testamentary 
})aper, ))apers not, duly exe<;uted, unless the duly- 
(ixccnted |.ia,|')er .refei*s to some written document 
as then in existence, and describes it in such a 
manner as to enable thti court to ascertain its 
identitv, Watli'rn,^, la (joofh' of, ilo L. J.^ ?. 
U; L,'n, 1 r. lih n Jur. (N.s.) 12; KJ’L, T. 
4dr>. 

— — What is Sufficient Identification,] — 
A testamentary instrument was written on the 
tirsttbree pa^'es (tl! a sheet, ot! pa[)er. The por- 
tion on the first jjapfe only wa,s <!ii]y executed, and 
the only refereiK**, it t.amtaiued to any other 
})aper was the. following clause I bequeath 
the following sums to my sons and daughters 
liereunder luuned, and I ileclai'c the under-men- 
tioned sons and daughtei's to he my executors.” 
No nsuucs were !nentiontnl in the first page, but 
on the second and thinl pages there were unexe- 
cuted Irequests, arid the names of sons and 
daugliters: — Held, that there was not a sufficient 
reference in the < luly-exeeuted portion of the 
paper to render parol evidence admissible for the 
Durpost* of incorporating in it the portion not 
extxmtod. I h. 

S. <luly executed a will and t-wo codicils. The 
will containe^J. the following clause : “ I direct 
my executors to tlistribiito” . . , all pictures, 
books, and other articles according to any list 
or lists signcfi by me.” A paper was found, 
without any date, but ^^hich was executed before 
the second codicil, hcarled list referred to in ray 
will and codicils.” By this paper a pi(3ture was 
given to a nephew ; \vearing apparel, one year’s 
wages, and mourning to a servant, and directions 
to the executttrs as to tlie inscriptions on the 
tombstone. Tim secomi codicil commenced: 
'^This Is a- codicil to the last will and testament, 
with othc*]' codicils annexed, of me. ... I 
herel.>y ctudlrm niy said last will, with all the 
cfKiicils thtTcto <luly signcfl b,v me” ‘.-—Held, 
that the unattested ]')aper was sufficiently identi- 
fied aiul refened to in the will, and, having been 
signed before the execution of the codicil, was 
emitletl to be atimitted to probate as a portion of 
the will confirmed bv the codicil. Stewart, In 
qmfh nf\ 8 Hw, .k Tr. 192 ; 32 L. J., P. 94 ; 9 Jur. 
(K.S.) 417 ; n W. U. 540. 

A testatrix left a will by which a portion of 
her property w'as to be disposed of according to 
in.structions contained in “any document or 
documents accompanying this my will.” Three 
letters were fetuml along with the will, one dated 
anterior to the. wuTl. another bearing date before 
the will, but evidently altered after, and the 
third written after the execution of the will: — 
Held, that none of the documents were suffi- 
ciently identified as being in existence when the 
will was executed, and, probate refused of all 
three. Ytwh\f/, In gmh of, 29 ,L. T. 699. ^ 

Testat<»r, by his 'will made in 1823, directed 
his executors ’to pay any legacies he might after- 
wards give by any testamentary writing wit- 
nessed or not, 'and, after making various codicils, 
ho in 183H made a codicil which w*as signed but 
not attested, and, by a further codicil in 18395- 
duly signerl and attested, he declared that ’ he 
thereby “.ratified and confirmed his said will and 
codicils ” : — Held, that such general reference was 
not sufficient to identify and so incorporate the, 
codicil of 1838 in that of 1839, and probate 
of such codicil refused. Croker v, Ilertf&rd 
I 4 'Mooi’C} Ftp, 839 ,; ' r ; • ; . i,: 


A testatrix duly executed her will in 1875, 
and (inter alia) bequeathed to trustees named in 
i the will all her watches, jewellery, and other 
, personal effects, “ upon trust to deliver the same, 
as soon as conveniently may be after my decease, 
to such my children and ivssuc as I shall, by any 
memorandam , in writing, purporting to dispose 
thereof, and signed by me, direct.” She subse- 
quently drew up a memorandum, patting the 
name of the beneficiary against each article, but 
she did not sign the document. About tw’O 
months later she- made a codicil, by which she 
confirmed her will, except in so far as it was 
altered by this codicil. Upon the executors 
applying for probate of all three documents, the 
registrars refused to admit the memoraiulum, 
and, upon appeal to the court Held, that they 
were right, and that the memorandum, by reason 
of its never having been signed, was not incor- 
porated in the will, either by the terms of that 
document or by the subsequent execution of the 
codicil. 3Iac Gregor, Ingooth of, 60 L. T. 840 ; 53 
J. P.231. 

Where a testator made seven holograph docu- 
ments, the last only being duly attested, and it 
referred to six documents signed by him “in the 
joint presence of the attesting witnesses, who 
thereupon signed their names in his and each 
other’s presence,” the court being satisfied that 
the witnesses had never seen the six documents 
sought to be incorporated, held that they were 
not incorporated so as to exclude the possibility 
of mistake, that they were not clearly identified 
with the description of them given in the attested 
document, and w^ere not proved to have been in 
existence at the date of the attested document, 
and as the attested document was inoperative, 
refused probate of all the testamentary papers. 
Garnett, In gooda of, 63 L. J., P. 82^; [1894] 
P. 90 ; 6 B. 579 ; 70 L. T. 37. 

Appointment of guardians by an uimattested 
will made good by a codicil with three witnesses 
on the same paper, referring to the will as 
annexed, making some alterations as to legacies, 
and confirming it in all other respects, as in the 
case of a devise of land. De Jdathe v. FUigal 
(Ijordf 16 Ves. 167. 

Onus of Proof.] — The onus of establishing 

existence and identification lies on the person 
Avho seeks to make the paper admissible for such 
a purpose. Singleton v. Tomlinmn, supra. 

Necessity of Existence of Papers referred to.] 

— A. inclosed and sealed up in an envelope two 
sheets of paper, on w'hich she had in waiting 
expressed her wishes as to the disposal of inoneys 
belonging to her, and of her jewellery and other 
personal effects. These papers were imt duly 
executed. On the inner side of the envelope she 
wrote as follows : — “ It is my wish for my 
husband to administer the moneys ; and for the 
smaller bequests B. will attend to them.” This 
memorandum was signed by A,, in the presence 
of two wdfnesses. The only surviving witness 
deposed that after the execution two similar 
sheets of paper to those found therein w’-ere 
placed and sealed np in the envelope by A., but 
that she could not further identify them. The 
envelope had been opened after the execution : 

that as the words in the memorandum 
did not refer to any paper as existing, or if so 
not in such terms as to enable the court to iden- 
tify it and as the evidence did not shew that 
the papers . found in the envelope were the 


" ' v,.,, V '..’iii.,: ' -f. L..,.’ •. >, 
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^t'tw/henzf'e v. 3 Swl & Tr. 6 ; 32 L. J., Devise and bc^iiuest of all riie U^staJor's real 

P. 21 : 8 Jiir. (N.S.) 1159 ; 7 L. T. 723 ; 11 W. E. and personal estate in Grenada to pay all stn.E 

annititics, leyncies, or bequests as iic* sljoiibi y’lve 
When a will referred to a paper, as not then or beipieath, to bit paid out of, or elarryed upoti 
existing, the court refused to incorporate the his real or personal estate in Grenada by his will 
paper with the will, although the paper and the or any codicil, -whether witnessed er'iud. A 
will 'ivere WTitton on the same day. S'nns, In charge by nn unattesred codicil is void. Ibis b(‘ing 
(jooih of^ ll L. T. G19 ; 16 W. E, 407. not a charge bv the will of legacies, btit a re«er*» 

When a wall, if read as speaking at the date of vation by a will executed a<‘cordingtn t he staiute 
the execution of the codicil, contains language of frauds of a ptjwer t{> ijliarge Iw an unaftt'sted 
which would opemte as an incorporation of a paper. As to the objection that' the jval estate 
document to wliich it refers, such document, was not cluarged as a subsidiary fiin<l t() thi^ 
although not in existence until after the exe- general }>ersonal estate, fpnen a ife.sv w 
cation of the will, is entitled to probate by force ham, 12 Ves. 29. 
of the codicil. But where the reference in the 

will was to a future document, and the language Eeference in Will— To Lists or Schedules.]— 

of the codicil, in which the language was re- A testati'ix having directed her executors in her 
peated, was ambiguous, and might be read as will to distribute ceidain articles acctjrdin.g to 
pointing either to an existing or futiu’c docn- any list or .lists signed by her, and having ](Hor 
ment, the court refused to incorporate unexecuted to the execution of a second <‘.odicil, signed a. list 
papers written by the testatrix between the date to which no reference was nmdv‘ in the second 
of the will and codicil Retd, In goods of , codicil, the court allowed the list lo he included 
^ in the probate. Stewart, In goodn tf, H\w,k‘VA\ 

Where a will did not refer to a paper as exist- 211. 
ing at the date of the will the court refused to A te.stator empowereil his executors to pav bi.s 
admit the same to probate, and held that the debts and funeral and testamentary expenses out 
codicils could not have the effect of incorporat- of the proceeds of his property, runi after rech ing 
ing the paper with the documents of which pi-o- that he wfis possessed of lam led uiul ihatte*! pne 
bate was granted. Reid, In goods of, perty, “as stated in the annexed schedule,’* 

followed.^ Rujdum V, ]S’o}’t7ien,\lB^^ 6 directed his executors to sell his propmlv. The 

E. 582 69 _L. 691. will was written by the testator himself on threi; 

A testatrix left the residue of her property to sides of a sheet of paper and duly executtd ; the 
trustees, save and except such articles of furniture schedule was on the fourth side, also written and 
in ner house at the time of her death “as maybe signed by him, and dated the same diiv as the 
ticketed or may be described in a paper in my will, but un attest ed ; it was omitted from the 
own nandwTiting, to shew my intention regard- probate, and there was no extrinsic evirlence 
ing the same. Ihe testatrix, at the time she that it was already -written tvlien the will was 
mstructed her attorney to draw a will, produced executed -.—Held, that the identitv and previous 
to Him two lists, which she informed him were existence of the schedule were snilicimnlv istab- 
thepapen's she intended to refer to, but they were li shed by its position and its being referred lo 
not at the time the will was executed shewn to in the will as “annexed,” and that'it was ihcre- 
the witnesses: Held, that as the will did not fore incorporated. Watmm v. Arnndeli ir U 
describe the papers as being then in existence, 11 Eq. 53. ' ’ ' 

“1* 'if®*''? gidence of the G., in 1866, executed a will, am! a few ihivs 
fact, .tnd could not allovv them to bo incorporated afterwards a paijcr, wliich he called dircfitions 'to 
m the probate. In aoA of, S.o his executors! to form a part of i s wU? 

W R M7I ' ’ 14 1868 he exccitcd a freih will. revokii.K .all 

. , former wills and codicils. In this liiKt will he 

A testator gave a policy of .assurance to two expressed a wish that the goods and chattels in 
touste^, to hold the same upon uses appointed and about the rooms ho should neciinv -it the 
p letter,_ signed by th(M and my.self.” No such time of his death should be SAd^rf^ 
lettei existed at the date of the will, but the to the written directions lefi bv him and ulRxeil 
testator had previously asked the trustees, who to his will. No paper wa.s found affixiol to*his 
bequest for the will, but the codicil .above m^riom® whil 

Sato “4«^"«'’ered to the writteii’directions 

icsuiroi. .Long ciltei the date of his will the described m the will, was found in hU 
testaroi wrote a letter, addressed to his executors, room* — Held that it conh] riAf br^ inohti i ' 
stating that he had, by his will, left the policy to tl^rpuj 89 Tff 5 • 

the two trustees, to be delivered up to them for L. E. 2 1\ 6 ; 21 L T 399 ’ 

the purposes they had agreed to carry out. At A testator' by his will ilated the 2^>iid ihv of 
the same time the testator signed an imattested November, 1872, declared for the hifornrition of 

^bich the his trustees that’ the amount or vafaoro«^ 

bWih wnrVfa. “ bis ledger and enteral on the tweiitv-ft-st 

Dj hib vnii, J. he ti ustees I stained the letter and page and simn'd pim +.i.* oA 

of November, 1872, were, ami were' the Anlv’ 
ter “ A 9“™’ beneficially advancements either by way of gift or loan ma h- 

totator could not prospeetivdly. create for him- Wger was lot ndmittA to prlteto 
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Pleltl, tliat th<‘. will must Ikj n-nd as U’ tbe entries 
in the ledgei' incorporatecl, into it, and 

that the entries w'ore (‘oncliisiva* for the pur- 
poses of the will. Quihampton. y . Go'niq, 24 

w. K. sn r. 

A will he.t?an, “ i direct, my executors to pay 
tlie exp(fnses of my funeral and all my lawful 
<iehts, out of the proceeds of my property.'’ It 
wenr on thus : — Whereas .1 am posseked of 
laTKl(‘<l and chattel potperty, as stated in the 
aniu'xed scliedulc ; I <lire(;t my (‘xecutors to sell 
my laridc'd |>roi>c,rty, namely ” (and then four 
separate pie(‘.e‘s of landed [jroporty were named), 

for its full value.” Several ie.!^acies were then 
given, and then a tifth landed pro]>erty was 
;S})tM‘ially d(;vised to 'W,, a ptu’son fully described, 
with an ultimate remainder to T., and then came 
the gift of other legn<a(‘s, ami tinally the will 
declarcil “ 1 constitute the said T,” describing 
him, ‘-my residuary legatee.” The will was 
written on tliree sides of a sheet of paper, the 
■signatuj'e and attestation were at the bottom of 
the third side, the schmiule was on the fourth 
iside : it was in the handwriting of the testator, 
was signed by him and bore the same date as the 
will. It desc.rib(;d t.he four portions of landed 
estate, and as to the fifth lauded estate sahl it 

is not included in the above schedule, being 
willed ))y me to W. ; my executors have no con- 
trol over it.” I he witnesses who attested the 
will had not seen the schedule when they made 
their attestation: — Hekl that as the schedule 
’Was not. proved to have been written at the time 
of the execution of the Avill. it couLl not be 
incorporated tvith the will nor referred to for 
the purpose of assisting in its construction. 
Sinqlettm V. Tiwdhmm, 3 App. Cas. 404 ; 38 L. T. 
G53 ; 20 W. E. 722— H. L. (Ir.) 

A lady, by her will gave to A. all such articles 
of silver plate and plated articles ‘‘as are con- 
tained in the inventory signe<l by me and 
<leposited herewith.” A list of such articles, 
professedly the one referred to in the will signed 
by the deceased at the foot of each page and at 
the end, but having on it. a date on the last page 
later than the date of the will, was deposited 
with t.he will by her at her bankers’. In conver- 
sation with one of the wil nesses, bcTorc the exe- 
cution, she referred to this list, but it was not 
shewn to the witnesses at the time of the execu- 
tion of the will She subseipiently executed a 
codicil which described itself as a codicil to the 
will of such a date, but did not confirm it in 
<lirect terras : — Held, that the will niight be read 
as if it had been executed at the time of the 
execution of tbe codicil : and as the court was 
satisfied frtan the language of the will so read 
that the list referred to was then in existence, 
and from the other evidence that it had been 
before that date signed by her and deposited 
with her will, it might be taken to be incor- 
})orated therewith, and be admitted to probate. 
Truro {Ladtj')^ M tfoodti of\ 3r> L. J., P. Bfi ; L. E. 
i ?. 201 : 14 L. T.‘ 893 : 14 W. B. 976. 

W. bequeathed all her jewels, furniture, &c., 
to such of her children in such portions as she 
should by any list signed by herself direct. She 
subsequently duly executed a codicil in the fol- 
lowing words : “ I declare that this writing shall 
be a codicil to my will” When she executed 
the codicil there was a list annexed to it in her 
own writing, but unsigned by her, and expressed 
to be made for the purpose of carry ing out the 
intentions expressed in her will, disposing of 
different articles of jewellery, furniture, 


amongst her children. The court granted pro- 
bate of the will and codicil, but without the list 
annexed to tbe codicil Warner, In mtxU ot\ 10 
W. R. 566. 

A testator, after executing bis Avill delivered 
to his brother a list of small sums of money 
wdiicb he wished to be paid to diifei’ont persons 
after his-'deatb. Subsequently he wu’ote him a 
letter wiiich ’w^as duly executed, in which he re- 
ferred to the list' thus : “ In the legacies 1 gave 
to you”: — Held, that the list was sufficiently 
identified, and that it should be included in the 
probate. JDamelL In r/oocU of, 52 L. J., P. 23 ; 
8 P. D. 14 ; 48 L. T. 124 ; 31 W. R. 248 : 46 J. P. 
808.^ 

Direction in a wih, that “all and every such 
sums of money which J. have already advanced 
or may hereafter advance to any children, as 
will appear in a statement in my handwriting,” 
should be brought into hotchpot : — .Held, that a 
subsequent miattested statement in testator’s 
handwriting was admissible in evidence of 
advances, the court construing “ 'which ” as 
meaning “ as,” and the clause, “as will appear,” 
&C., as mere words of reference, forming no part 
lof the identification of the subject. Wltateleij 
V. Spoo7ier, 3 K. & J. 542. 

But such unattested document cannot be 
looked upon as proving that an advance was 
made wdiich was not actually made, nor con- 
versely ; and a direction therein that shares so 
advanced, and which had become depreciated 
in value, should be estimated at their selling 
price at the time when the estate should be 
divided is inadmissible. Ih. 

A testator left all books contained in a certain 
library catalogue to Sehvyn College, Cambridge. 
The registry required that this catalogue should 
be treated as as an incorporated document and 
brought into the registry for pr(.)bate. The 
catalogue was very cumbrous, and the expenses 
of making a copy and engrossing and register- 
ing the same wmuld have amounted to about 
2001 : — The court, with the consent of all per- 
sons interested, ordered that the college should 
hold the catalogue on behalf of the registry, a 
note being made on the probate to this effect, 

1 and the college undertaking to allow' anyone to 
I inspect it who w’as legally entitled to do so. 

1 BalnWi In gooda of^ 66 L. J.. P. 161 ; [1897] 

I P. 261 ; 77 L. T. 219. 

, To Codicil] — Testatrix gives, by her 

iwiU, legacies to all her nephew's and nieces, 
i except those thereinafter named ; she desires 
[her executors to look upon all memorandums, 

I «fec., in her own hand as parts of a cotiicil to her 
I will, and bequeaths by will her residue to the 
I children of her sisters, E., J., By a codicil 
j she gives legacies to some other nephews and 
[ nieces : — Held, that the children of E., J., &c., 
[the residuary legatees under tbe will, were 
excluded from the legacies ; but that the legatees 
under the codicil were not, and were entitled 
to both. I idler v. Iloojier, 2 Ves. 242. 

“Testament” includes a will, codicils, &c. 
“ Instrument ” signifies the will alone. lii, 

To Memorandum,] — M. duly executed a 

will, in which she directed her trinkets to be 
divided “as I shall direct in a small memo- 
randum.’^ She afterwards wrote a list of trinkets, 
which she headed,, “Memorandum of trinkets 
referred to in my will” Subsequently she duly 
I 'executed a codicil, -which did . not confirm tlm 
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loranclum holds were included in the settlement, winch was 
i not be in- of ,i<reat length. The court granted probate with - 
I 71 (joodn of, out requiring the settlement to be embodied in it, 
9 Jur.' (N.S.) upon an affidavit being filed describing and gi v ing 
the date of the settlement. La/mJowne(Mu/y t( iff), 
:Y to certain hfigoofU of, 8 Sw. & 'J’r. 194 ; 32 L. J.« P. lil ; 9' 
t they will L. T. 22 : tl W. R. 74.9. 

:lum or deed, A testator bequeathed the resitiue of his estate 
:1s executed a to trustees, upon the same trusts as those con- 
t confirming tained in a deed of settlement made lietwt'cn 
jr her deatln third persons, and in which the testator had no 
i imattested interest. The court, upon an affidavit that the 
laining direc- persons in whose posse-ssion the deeil was rei’n‘^e<l 
sonalty, bear- to produce it, decreed probate withrnd, retjuiring 
earlier than a copy of the deed to be inserted itliereiiL S(h- 
ther : — Held, thorp, In ffoofh oJ\ 35 L. J., P. 73 ; L. Pt, I P. Ph; 
admitted to 13 L. T. 803 : 14 W. K. alB. 

29 L, J., P. IP devised his real and leiisehoid estates iii 
accordance with the provisions of a deed of sd - 
tlement made by his son on Ins marriage, so far 
or executed a as they related" to a ])articuhir pi’0]>m4y. Ho 
[ed a codicil ^eft no leaseholds, and the trustecis of the son’s 
licil in 1872. marriage settlement declined to allow it to la? 
[11 wdiich he taken into the registry that the court 

md and in it would not compel the trustees to bring in t he 
ami renew^ed of settlement, and that probate might issm.'; 
3 French will without any portion of the deed of settlement 
ty in France, being included in it, the parry applying being 
ly of his pro- willing to take it in that form. I) mi dan, Ik 
^d statements ffood-a u/, 32 Tj. J., P» lha ^ 9 »Jur. 3nb , 12! 

ident of each W. R. 18. , , ,, , , , 

:jers were in- A testatrix bequeathed all lier estate on un- 
Enffiish will trusts as those contaiiicil in her marriage 

the probate! settlement. The court dispensed with the nece<- 
J. P. 26 • 30 incorporating the wiiole of tlie s(?t.tiement 

’’ ’ in the probate, and required only such extracts 

as would explain the nature of the iHNpiests. 

vill made in of, 21 L. T. 366. 

! “I make no A domiciled American subject made a will in 
children^ <S:c Pnited stales, by wiiich he directed his prr»- 
i mvammlled country to be pan! over, after tin? 

' 1851 ” The specified legacies, to his (‘xecutors iji 

Lest to those America, and to be by them distri but eii according 
thot in tViA provisions of a trust deed also executed in 

very nrospect United Btates. The deed di<i not affect the 
ided for but property in this countiy, and the 

ke them he aUowecl probate to go without 

'Would sh'ii'e ^’^corporating it, an affidavit being filed in lln," 
or probate of hientifying it by date ami the TJarnes 

M, that the ■Pcahody, In (foods of, 21 L. 'F. 

refore i^need husband left a wdll containing the following'- 
OucMerlomu provision' made tor my 

J. P. 140 • 9 marriage settlements, and of llic 

’’ ’ ’ settlement made on the marriage of my ss>iu“ 

The court aliow-ed probaio of the w’ilf to go, 
. ^ ^ . wdthout requiring the settlements to be incorim- 

e ms wiu in j-ated, but directerl a copy of the Kcttlemcni.s ii.* 
ftn mV Pa pv,!"* deposited in the registry. Jjelffh, In goods of. 
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winie ternporaruy resiaenr m ftcotianci ne exe- 28 L T 914 
cuted a codicil, in which he referred in distinct 

terms to a copy of the will. This copy he pro- Beference in Codicil- 
duced to the wdtnesses at the time lie executed testator made his will 

the codicil, and he deposited both in the dated in lS2tt. ' In Mav. 

hands othts e^or:-Held, that the J8;,l ho made a cotlidl, which was attested br 

inooiporatecl by the codicil and probate o£ the two witnesses only, declaring it tobe a outUcii to 
will and codicil pinted, without the pro- his will, and .lireotiiis that it siiould be atmexed 
°T thereto. This codicil varied the di.sfjositioii of 

aw K inifl’ * ’ ^ rteptembor, 1831. he 

ruw. ^ made a second codicil, duly attested, so as to puss 

^ ^ ' ' freehold estate, which he declared to be a second 

Xo Settlement.]—!!, bequeathed certain codicil to his will, ami directed the same to b<i 

leaseholds to trustees upon the, same trusts as annexed thereto aruUakeu as part thereat The 
declared in a certain indenture of, settlement, seeond codicil concluded by confirming ins wdll ■ 
’V^ifch a slight exeeptto,, the whole of [these .lease- — Held^ that the second ' codicil gave the same 
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effect to the first codicil as if it had been duly 1 
attested by three witnesses. Aaron v. Aaro?i, 3 
JJ)e G. & Sni. 475 ; 14 Jur. 125. 

To Letter.] — A testatrix, the day before 

undergoing an operation which ended fatally, 
wrote two letters ; the first, which was addressed 
to a personal friend, gave directions as to certain 
articles of plate to which the testatrix had affixed 
the names of %nirious donees, and the second to 
lier executor. In this letter, which was duly 
attested as a codicil, she mentioned having 
written the first letter Held, that the second 
letter, whicdi constituted a valid codicil, incor- 
porated the tirst lettei- ami that the first letter 
incorporated the papers therein referred to. 
Sywps V. Apprlhe, 57 L. T. 599 : 51 J. l\ 632, 

Taper annexed to Will.] —Two papers, A. and 
B., wafered together and sealed up in an envelope, 
indorsed, “ 9’he will of James Wood, 2nd and 3rd 
December, 1.S34,” were propounded as a will. 
Paper A., which was headed, Instructions for 
the will of me, James Wood,” and was dated the 
2nd December, and signed by the testator but 
not attested, purported to appoint four gentlemen 
by name executors, whom he desired to take 
})osseBsion of his personal estate, subject to the 
payment of his debts and to such legacies as he 
should thereafter direct, and the yiaper went on 
to declare that he would dispose of his real estates 
by writing Indorsed thereon. Paper B., dated 
3rd December, signed by the deceased and 
attested by the tiiree witnesses, began, “ I, James 
Wood, do declare tliis to be my wall for disposing 
iny estate as directed by iny instruction,” and 
gave all his real and personal estates “ which he 
might not dispose cf,” ami, subject to his debts 
and to any legacies or bequests which he might 
thereafter make, to '• his executors,” not naming 
or describing them. Both papers were in 
the handwriting of one of the executors, the 
attorney of the deceased, and it appeared in 
evidence that they had been annexed together, 
sealed up in an envelope, indorsed, and deposited 
in testator s bureau, by such attorney during the 
last illness of the testator, and without his direc- 
tions or knowledge : — Held, that the two papers 
constituted a valid will. Ilitchinfjs v. Wood, 2 
Moore, P. C. 355. 

Paper referring to Will.]— If testator, by 
paper siibse«p:icnt to will, says he lias bequeathed 
that, which he has not betjuealhed, that paper 
may be proved as testamentary, and property 
will pass. Druce v. 6 Ves. 397, 

-- — To OodiciL] — A paper being propounded 
which was allegeci to be a htjlograph of and 
signed, by the deceased, and to have been sent to 
one of the legatees named in it in an anonymous 
note by the threepenny post, leaving legacies 
amounting to 210,OOOZ., and referring to a legacy 
in another cofliell not forthcoming (there being 
traces in the evidence of other tevStamentary 
papers which were not forthcoming), partially, 
tom and partially burnt, as was alleged to have 
been done to this and otlxer testamentary papers 
since the death of the testator, or in his lifetime 
without his knowledge, the evidence as to the 
handwriting being contradictory, though the 
affirmative greatly preponderated, and the dispo- 
sition being probable, the court held the paper tp 
be a valid codicil. lUtok mgs v. Wood, supra. 
See also llidont v. Bouehier, 2 Moore, P. C, 428, n. 

TOL, XV4 ‘ 


Presumption that Papers fastened together 
at Execution.] — A will had been engrossed by a 
law stationer on fifteen brief sheets of paper, 
consecutively numbered. On the sixteenth sheet 
the testator had written a codicil, and on the 
eighteenth and last a schedule of property referred 
to in the will. On his death, it was found that 
the original fourth sheet had been removed and 
placed loose in his desk, and that the original 
seventeenth sheet had been used by him in sub- 
stitution of the fourth. The several sheets were 
tied together with tape : — Held, that the legal 
presumption that papers bound together and con- 
stituting the will, as found at his death, were so 
bound together at the time of execution and attes- 
tation was not rebutted by the circumstances of 
the case. Reos v. Rees, L. K. 3 B. 84 ; 29 L. T. 
375. 

Incorporation— Of invalid Will by Codicil.] — 

S. M. H., while a married woman, made a will 
which was invalid. Afterwards, when a widow, 
she executed a document beginning with the 
words “This is a codicil to the last will and testa-, 
ment of me.” The codicil was written on the 
same paper as the will, and immediately after it, 
and it was proved that she had made no other 
will: — Held, that the will was incorporated in 
the codicil. Probate granted of both docu- 
ments. Heathcote, In goods of, 50 L. J,, P. 42 ; 
6 P. D, 30 ; 44 L. T. 280 ; 29 W. K. 356 ; 45 
J. P. 361. 

By Enumeration of Codicils.] — Semble, 

a document containing the words “ This is a 
third codicil to my will ” is not incorporated in 
a codicil of subsequent date by the words “ This 
is a fourth codicil to mv will.” Stockil v. 
Runshon, 50 L. J., P. U ; 6 P. D. 9 ; 44 L. T. 280 ; 
29 W, R. 214 ; 45 J. P. 159. Explained in Heath- 
cote, In goods of, supra. 

When Unincorporated.] — A. executed his will 
in February, and a codicil on the same paper in 
December ; below the signature to the will, and 
before the commencement of the codicil, appeared 
a memorandum which, from the evidence of the 
solicitor who prepared the will, had been written 
on the paper before the execution of the will : — 
Held, that the memorandum, being no part of 
the will as originally executed, was not entitled 
to probate by reason of the duly -executed codicil 
of a subsequent date, such codicil referring 
merely to the will. Wlllmott, In goods of, 1 
Sw.&Tr. 36; 6W. R. 409. 

D. made a testamentary disposition on a first 
page of a sheet of note paper, which was signed 
by himself and attested by one witness only. He 
.shortly afterwards duly executed a testamentary 
disposition (but which contained no reference to 
the former disposition) on the third side of the 
same sheet. At the time of the execution he did 
not mention to the attesting witnesses the writing 
on the first page, and one of them believed that 
he asked them to attest his will : — Pleld, that the 
disposition on the first page was not incorporated 
in the document executed on the third page, and 
was therefore inoperative ; that, as the disposi- 
tion on the third page related exclusively to real 
property, it was not entitled to probate. Brimi- 
mond, I 71 goods of 2 Sw. & Tr. 8 ; 2 L. T. 391 : 8 
W. R. 476. : , 

, A testatrix made ,.a testamentary disposition 
on the first three pages of a sheet of letter paper, 
which was signed by herself, hut un attested. 

, q A' 10 
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She some time afterwards duly executed a testa- 1 
mentary disposition (but which contained no refer- 
ence to the former disposition) on the fourth page 
of the same sheet. At the time of the execution 
the testatrix told the witnesses that it was her 
will ; but the paper was so folded that they 
could not see the writing above her signature, 
and they did not know that there was any writing 
on the other pages : — Held, that the disposition 
on the first three pages of the sheet was not 
incorporated in the document executed on the 
fourth paare, and was therefore inoperative. Torey^ 
Li (loads'^ of, Vi L. J., P. 63 ; 39 L. T. 235 ; 27 
W. ii. 110. 

Where Probate allowed without Incorpora- 
tion.]— An American, by a will and codicils, dis- 
posed of his property generally, and by a second 
will, in which he named separate executors, of 
moneys he had invested in the British funds. He 
expressed a distinct -wish that the British will 
should take effect as a separate testamentary 
disposition of property independently of and dis- 
connected from his general will : — Held, that it 
was unnecessary to incorporate the American 
will, which was very bulky, in the English pro- 
bate, but that an authenticated copy of the 
American will and codicils should be filed in the 
registry, and a note be added to the English pro- 
bate to the effect that such copy had been so 
filed. Antor, In goods of, 45 L. J., I*. 78 ; 1 P. H. 
150 ; 34 L. T. 856 ; 24 W. B. 539. 

Deeds of Settlement.] — See supra, col. 
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K. Conditional and Contingent. 

Conditional Will — What is.] — The deceased, 
an officer in the army, whilst on active service 
during the Maori war in 1864, wrote a letter to 
his sister, of which the material portion w^as in 
the following words : “ This is the most impor- 
tant part of my letter. If we remain here, . . . 
the chances are in favour of more of us being 
killed, and as I may not have another oppor- 
tunity of saying what I wish to be done with 
any little money I may possess in case of an 
accident, I wish to make everything I possess 
over to you.” (Here followed a description of 
the testator’s property.) “ Keep this until I 
ask you for it.” The testator lived till July 10, 
1896, without ever having asked his sister for 
the letter or having in any way revoked the 
testamentary disposition contained therein : — 
Held, that the terms of the letter did not limit 
its operation to the period of the Maori war or 
the period of the testator’s active service ; that 
the document was not conditional on his death 
at any particular time ; and that as it was a 
good military will under s, 11 of the Wills Act, 
it must be admitted to probate. Sgrmtt, In 
goods of, 66 L, J., P. 25 ; [1897] P. 28 ; 75 L. T. 
518 ; 45 W. E. 159. 

The testator, a Scotchman by birth, resident 
principally in India, made a will whereby he 
gave his wife the income of the residue of his 
estate for life, provided she remained a widow. 
In the event of her marrying a second time be 
divided the residue into three parts, one of which 
he gave to his wife for life with power to 
bequeath the same by will, and the other two 
to certain specified legatees. He omitted, how- 
ever, to provide for the disposition of his estate 
after his wife's death in case she remained a 
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widow. In 1892, twelve years after tin,' date rj 
the original will, being about to sail Avitli his 
wife from Calcutta to England, he wrote a 
letter to his brother, the executor of his wiil, 
which letter was shown to be a valici testa- 
mentary document according to the law of 
Scotliind, This letter contained the following 
passage: “If anything ha|>pens to us on tlie 
w'ay, my will has been accidentally packed away 
in a tin box to which I cannot now get access, 
as I forget which box it ha,s been j>ut into. 
Howcvei^ if we both come to grief, 1 aj (point 
you my executor : if I only, then in oonjimotUm 
with Nan. If Nan survives me the nnimue of 
my estate goes to her for life ; on her death, 
lO.OOOZ. to be paid in equal propiirtions t<> 
George, Sam, and Lizzie, or, in the event of 
their death, then to their chiKli-en, The residue 
I leave to you” : — Held, that there was no 
period defined in which alone the will was to 
be operative, and that tliere was notbiug in the 
disposition of the ])ropcrty which pointed to a 
limitation of the effect of the will, but rather 
the direct opposite ; and that tiie*refore the will 
was not coiiditioTial, aiid in List, be admitted to 
probate. Halford- v. Halfords 66 Ij. J,. lb 29 ; 
[1897] P. 36 ; 75 L. T. 520. 

Sailor.] — A master mariner, whilst on a voyjtge, 
wrote with his own hand a will which eom- 
menced, “This is the last will and testanient oi 
me, that in ease anything should ha])} ten to me 
during the remainder of the voyage from hence 
to Sicily and back to Londmi, tlieu I give ruul 
bequeath,” tkc. : — Ihdd, that the tiis](Ositior»s of 
the will were dependent on the evtmt i-eferied to 
at the beginning of it, and thiit it Inid i\n>n:tom 
oniv a contingent oiteration. Ikddnson. In goods 
of 40 L. J., P. 16 ; L, E, 2 P. 171 ; 23 L. T.'j'JT ; 
19 W. E. 135. 

A mariner's will, commencing " Instructions 
to be followed if I die tit sea or ti, broad,” con- 
ditional. Lind sag v. Lhidsag^ 42 L, J.. lb 32; 
L. B. 2 P. 459 ; 27 L. T. 322. ‘ 

A master mariner being aliout to sal! from 
Liverpool to Wales, made a will, which <*ontained 
the following clause : “ Should anything htqqxm 
to me on my passage to Wales, or during my sfjiy 
there, I leave all my goods” Ac. He retitmed 
from that voyage, but evidenet; was offered of 
i adherence to and recognition of the will substs 
quently: — Held, that the will was conditional, 

! and that no evidence wtis atlmissible to .show 
that he intended that It should be opm’Jitive after 
the time limited iii the condition had ex|)ir«Ml. 
lioherts v. Jloherts, 2 Sw. A Tr. 337 ; 31 L. J„ lb 
! 46 ; 8 Jur. (N.s) 220 ; 5 L. T. 689. 

On Croing a Journey.]— -When a wiil Ls 
expressed to take effect during absence on a par- 
ticular voyage, andthc writer returns to England, 
the court cannot admit evidence to show the 
wjuter’s intention of adhering to that, will durijjg 
a subsequent absence. In yccf/.s* of 2 

Sw. k Tr. 147 ; 7 Jur. (N.S.) 764 ; 4 L T. 655 ; 9 
W. 11. 852. 

W. executed a paper in which he staltid Unit 
he -was on the eve of embarking for foreign parts, 
and thereby, in case of his decease during his 
absence being fully ascertained and junvcil, he 
made certain bequests. He returned from that 
voyage the following year, and subsequently 
again left England, and was su]-)po.sed to have 
died in Australia: — Held, that the paper was 
I conditional, to operate only if lie <Ued on his 
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then intended voya<>:c : and that, as he returned 
from it, the will had no further effect. Ih. 

Whore a iicrson wrote with liis own hand a 
will in wdiich he stated he did so “being about 
to proceed on a. long voyage, and not knowdng 
what will happen to me” ; and he made a tour, 
and returned home, and subseriuently duly exe- 
cuted this ])aper in the presem;e of twoVitnesses : 
— Held, entitled to probate. Iti qood,^ 

of. 7 Jur. (N.s.) i20<S. 

“ In Case of my Death on the Way.”]— -A 
testator being about to travel, made his will, 
which contained the following words: “On 
leaving this station for T. ami’ M., in case of 
my death on the way, know all men this is a 
memorandum of my last will and testament” : — 
Held, that the will was not contingent upon his 
death before arriving at T. or M. ; and therefore 
it was admitted to pinbate. Moyd, In (fooch of, 

00 L. J., P. 7 ; t> P. 1). 17 ; 29 W. 11.214 : 45 
J. P, 8. 

A person executed his will in England. He 
then went to India, and while there executed a 
second will, which contained tin's clause : “ I 
write this as my last will and testament in case 
of a sudden or accidental death befalling me in 
India.” He died in Englaml : — Held, that the 
will was contingent on Ids dying in India, and 
that, as the event had not occurred, the instru- 
ment wms inoperative, Neteton, In (/ooda of, or 
Johmi V. lloita, 42 L. J., P. 58 : 28 L. T. 677*; 21 
W. K. G48. 

A party executed a paper in which he made 
use of the following language : “ Being obliged 
to leave England to join my regiment in China, 

1 leave this paper containing iny wishes. Should 
anytlu'ng uiihirtunately happe*n to me whilst 
abroad, I wish evci’ything tliat I may be in ])os- 
sessioii of at that time, or anythingappertaining 
to me hereafter, to be divided,” &c. The 
deceased returae/l to England from China : — 
field, that the dis]jositions of the will were 
dependent upon his death in China, and thei’efore 
that the will itself was conditional. Portor, In 
yoodn of. 89 L. J.. P. 12 ; L. R. 2 P. 22 ; 21 L. T. 
680; 18 W, H. 281. 

After the death of a testator a \vill was found 
amongst his pajjcr.s winch had been executed 
two years previously, commencing, ‘‘ hi case of 
any fatal accident happening to me, being about 
to travel by railway, 1 hereby leave all my pro- 
pert3^”<kc. : — Held, that the will was not, con- 
tingent upon his dealli by uccitleiit < luring the 
journev he was ahout to take. Doh.son. In qooda 
of 85 X.. J., P. 54 ; L. R. 1 P. 88 ; 18 L. T.‘ 758 ; 
14W. K 408. 

A ])erson wrote and signed a will on the 14th 
of August, 1858, beginning, “ in the prospect of 
a long journe3^ s^bonld ihnl not permit me to 
return to my home, I make this my last will.” 
He afterwards went on a jourm^y, and returned 
on the. 25th, of iSeptemher, 1858^ In Eebruary, 
1859, he acknowletiged his signature to the will 
in the prcsencs) of two witnesses, who duly sub- ; 
scribed tlio same: — Held, that the will was 
entitled to probate, as it was executed after the 
completion of the journey contemplated. Cau)- 
thron, In\qoodii of. 8 8w. k Tr. 117 : 88 L. J,, P. 
28 ; 10 Jur. (N.s.) 51 ; 12 R. 448, 

A testator ma.de bis will as follows : — “ As I 
am about to leave , home for Bangor, should any 
accident, &:c,, take rne out of this world, I will 
to E. M’D., of, &:c.. 200f. ami also furniture to 
the amount of at her selection.” for her sole 


and separate use. “ The remainder of all I am 
possessed of, or may be entitled to possess, I 
leave to my daughter, 8. C., for her sole ami 
separate use, &c. ; and should, in God’s inscrut- 
able providence, anything take her and her son 
away from this world before I again make my 
will — S. 0. and her son — I will everything I 
may ho possessed of to E. M’D., of, &c., for her 
sole and separate use,” &c. The testator went 
to Bangor the same day, and returned home in a 
week, without meeting with any accident, and 
did not again leave Ireland, or make any other 
will, until his death — more than six \’-ears after- 
wards: — Held, that the will was not conditional 
or contingent on any accident to him during 
his projected journey to Bangor. Principles of 
construction in determining whether a will is 
conditional or absolute. Stzeart, In yoods of 21 
L. R., Ir. 105. 

On Death from particular Illness.] — A will 
in these words : “ X, W. M., being physically 
weak in health, have obtained permission t<:> 
cease from all duty for a few dav's, and 1 wish 
during such time to be removed from the brig 
Apellina, to the floating hospital ship Berwick 
Walls, in order to recruit my health ; and in the 
event of my death occurring during such time, I 
do hereby will and bequeath,” &;c., is not con- 
tingent on the event of the testator’s death in 
consequence of the illness from which he was 
suffering when the will was made. Martin, In 
yoods of, 86 L. J., P, 116 ; L, R. 1 P. 38U ; 17 
L. T. 32. 

On Death from particular Climate.] — The 
words “ I request that in the event of m^y death, 
while serving in this horrid climate, ‘or any 
accident happening to me,” do not make a testa- 
mentary i)aper conditional in the event of deatli 
while in that climate. Thorne, In yoods of, 4 
8w. k Tr. 36 ; 84 X.. J., P. 181 ; 11 Jur. (N.S.) 
569 ; 12 I.. T. 689. 

! On my Son Dying under Twenty-one,” &c.] 

! — A general probate decreed of a will intended 
“ to take effect only in the event of my son, 
Charles, dying under twenty-one and my 
daughter dying under that age unmarried.” 
(Jooj)er, In yoods of, 1 Deane Ecc. Rep. 9 : 4 
W. R. 182. 

Dntil I recover,” &c.]— A will, executed in 
1851, contained a clause in the following terms : 
“ I leave to P. and D. tjie house and lands of 
L., until I am able to live there arul enjoy it 
myself,” At, the date of the will the testator 
was absent from L., and was suffering from, a 
dangerous illness ; he, however, survived a con- 
siderable time, and on several occasions after- 
wards .resided at L,, aiitl many v^ears after the 
execution of the will executed eotlicils which 
referred to and republished it. In an ejectment 
by parties entitled to the residuary real estate 
against P, and D., to recover the lands of Ij.. 
parol evidence was offered b}" the defendants, an{l 
admitted, showing that the testator entertained 
peculiar religious opinions, and believed that 
he would revisit the earth after his death for a 
period which he described as the millennium, and 
that he had frequently stated that he would 
reside at L. during that period : — Held, indepen- 
dently of the parol evidence as to the religious 
opinions. of the testator, first, that the above 
clause in the will was to be cou«triied as a devise, 
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operating as a testamentary disposition, to take 
effect upon his death, and not as a gift inter 
vivos of the lands, or the profits thereof, until 
the testator, on recovering from his then illness, 
should be able in his lifetime to enjoy them, 
JBunhury v. Domn-^ Ir, R. 8 G. L. 516 Affirmed, 
Ir. B. 9 C. L. 284^Ex. Ch. 

When contingent Clauses rejected.]—- 

Held, secondly, that the words until I am able 
to live there and enjoy it myself ” should he 
rejected as a limitation until an impossible event, 
arid that the estate in the lands given to P. and 
H. passed to them unqualified by these words. 
Ih. 

Husband and Wife.] — A husband made a will 
by which he left all his property to his wife, and 
made her sole executrix. He subsequently, with 
his wife, executed a joint will, which was 
expressed to take effect in case they should be 
called out of the w^oiid at one and the same time 
and by one and the same accident. By this w-iil 
they revoked all former wills. The husband died 
in the lifetime of his wife : — Held, that the joint 
will was dependent upon a contingency which 
did not happen, and was, therefore, inoperative 
even to revoke a previous will. Hugo, In goods 
of, 46 L. J., P. 21 ; 2 P. D. 73 ; 36 L. T. 518 : 25 
W. R. 396. 

A wife made a will in exercise of a power, but 
appointed no executor. The will wms dependent 
on events which never happened, and the legatees 
named in it died in her lifetime. The will being 
clearly inoperative, the court refused to admit it 
to probate. Graham, In goods of, 41 L. J., 
P. 46 ; L. R. 2 P. 385 ; 26 L. T. 529 ; 20 W. R. 
614. 

A. disposed of his personal and certain of his 
real property, and appointed executors. He sub- 
sequently executed another testamentary paper, 
in wiiich wms the clause, “ If my wife survives 
me, in tw'o years after my wife’s death my second 
cousin, B., and next of kin, to take possession of 
all my real and personal property, and to pay all 
my just debts according to my will. ... I give 
B. this written document, as I am afraid my 
executors wdll not put my wull into court.” The 
executors died in the lifetime of A. : — Held, that 
as the paper was testamentary and duly executed, 
although not to operate until some time after the 
death of the testator, it was entitled to probate, 
and that B. wms executor according to the tenor 
thereof, but that he must take probate of the 
will as w'ell as of that paper. Newns, In goods 
of, 7 Jur. (N.S.) 688. 

A testator wrote a codicil with his own hand, 
wffiich concluded as follow^s : “I give niy wife 
the option of adding this codicil to my will or 
not, as she may think proper or necessary” : — 
Held, that the validity of this paper wms con- 
ditional on the assent of the wife, and that as 
she elected not to avail herself of its provisions, 
it ought not to be included in the probate. Sm Hh, 
In goods of, 38 L. J., P. 85 ; L. R. 1 P. 717 ; 21 
L. 1 340 ; 17 W. R. 1110. 

A codicil, expressed to he in event of testator’s 
death before he joins his wife, was executed 
after their separation in We.st Indies, upon an 
intended voyage to England. The voyage being 
prevented by accident, he joined her, and they 
lived together there and in England, having 
returned together; and the testator having after- 
wards gone to Corsica, and thence to Lisbon, died 
there. The codicil held to be contingent, and 
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did not take effectunderciixnimstances. Probate 
is not conclusive, not being refused except in 
plain case. Sinclair v. Hone, 6 V os. 607. 


n. Joint, : AND;, Motital, Wills. , , 

Upon Death of both. ]-“Probate granted of ^^a 
joint wdll of two persons, as a distinct will, 
upon the death of both. Stracy, hi goods if 
Deane Ecc. Rep. 6 ; 1 Jur. {^N.s.) 1177 ; 4 \v. K. 
164. 

A. and B., partners in. a fanning basnioss, and 
joint tenants in certain freeholds, exended a will 
containing various devises and, bc^cpiests, to take 
effect after the decease of both of. them. 00) Die 
death of A., B. surviving, application for ]>rubate, 
as of the will of A., wnis made by the extjeidor 
therein named: — Held, that pi’oliate could not 
be granted of such an instvuimuit till attei' tlie 
death of both parties, haine. In goods of, 1 
Sw. & Tr. 144 ; 6 TV”. E. 816. 

Two sisters executed a j(»int will, in \yhich 
they stated their desire, that as they w'er<‘ living 
mutually together upon the joint savings of each 
other, at the death of either, tlie survivoj' should 
have all that remained ; and further, on the 
death of the survivor, that any residue slu>id<l be 
divided amongst certain {)crsons. riie surviving 
sister did not prove this document, ])nt on her 
death, administration, ivith this pa|'j<‘r annexed 
as the will of the survivor, was granted to one of 
the jiartics entitlecl in distribution to her pro- 
perty. Loccqrovc, In goods of, 2 Sw. A; '!’]•. 453 ; 
31 L. J., i\ 87;' 8 Jur. (N.S.) 442; 6 L. T. 
131. 

Contingent.] — Husbaml and wdfe execufeil a 
joint will, wdiich wms cxpres.se<l to take effect in 
case they should be calle<l, out the world at 
one and the same time, ami by one and the saim* 
accident. The husband died in the iifciinit) of 
the wdfe ; — field, that the joint wdil w'as depmt- 
deiit upon a contingency which »'lid not happ*‘ii. 
and W'as therefore inoperative. Jingo. In goods 
of 46 L. J., P. 21 ; 2 P. D. 73 ; 36 h, T. 5bs ; 2,5 
W.R.39G. 

Only appointing Executors,] — The ]>ri,tici|iie 
that a w'iil appointing executors, and ned dis}>osing 
of any pensonal estate, is entitled to prfJiaic, will 
be applied to the case of a joint will on the death 
of one of the co-testators. Jliskclli/, Jn goods of 
ir. R. 4 Eq. 62 ; 18 W. R. 215, 

Probate of Part only,] — A husband and wife 
WTOte out and signed a <loeument- as tiicir will, 
leaving all their j)roperty to each otlu.u', ami 
further, making provisions as to what wms to be 
done with the property in Mu* fwnmt (tf the sur- 
vivor dying without altering tliuse jn'inision-. 
The W'ife died first. Upon the apjjUeatiou of the* 
husband, tlie court granted probate to him of :-o 
much only of the document as bcH*ame operative 
through the <Ieath of the w'ife. Piazh-Smgfh. 
In goods of, 67 L. J., P. 4 ; [1898] P. 7 ; 77 L. T.. 
375. 

M. In Execution of a Power ok 
Appointment. 

Cfenerally.] — Before the passing of the 20 k 2,1 . 
Viet. c. 77, though the ecciesiast-ical c-ourt cotdd 
grant p, rebate of the will or testamentaiy appoint- 
ment of a married wmman, yet if ]>arties winu 
claimed under such will w'cre about to institute 
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ft ill equity to enforce their right to a part 
of the fund hequeathcHi }>y it, a court of common 
law wouklnot interfere by prohibition, to restrain 
the ecclesiastical court from granting pi'obate of 
such will or Icstauicntary <iocumctit, limited only 
to so much of the sum befpieathed as was sought- 
to l)e recovered ; it. af>pearing that, according to 
the practice of the court of chancery, such 
limited administrat ion was necessary *for the 
})urpose of instituting the suit. Tucltsr v. South- 
vote, 12 d., V. 21, S. 0., nom. Tuchrr v. 

lummi, 5 Hcott (K.u.) ; 4 Man. & G-. 1049 ; 

Oar. k. 82. 

7 Will. 4 tV: 1 Viet. c. 2<'), s. 10, applies as well 
to powtu’s of appointment created after the act as 
to those previously (U'eated, and therefore a power 
created after the act, t(» appoint by will attested 
by three witnesses, is well executed by a will 
attested by twf» witnesses, iioconfonnitv withs. 9. 
IfuhhardY. Imv, 4 M. k (\ 418; 35 'L. J., Ex. 
1<)9 ; i.. it. 1 Ex. 255; J2 Jur. (N.S.) 435; 14 
L. T. 3t;7 ; 14 W. K. 094. 

A ])Ower of appointineut which is not in terms 
a power to apjtoint by will is not well executed 
by a will executed in the manner required by the 
Wills Act, unless the formalities required by the 
power are also observed. Taylor v. Meada^ 34 
L. J., Ch. 203; U diir. (T^.S.) 100; 11 L. T. 0 ; 
13 W. li. 394. 

The cireumstances that a will is made in execu- 
tion of a ])Ower does not exempt it from the 
general rule that pi'obate cannot be granted of 
an instrument, unless it is duly executed as a 
will in conformity with the law of domicil of the 
testator, Croohendon v. Fuller, 1 Sw. cV Tr. 441 ; 
29 L. J.. r. 1 : 5 Jur. (N.S.) 1222 ; 1 L. T. 70 ; 8 
W. K. 49. 

in th(i absence* of a cont rary intention apparent 
on the face of a will, a general residuaiy liequest 
operates as an exercise of a gumeral power of 
appointment, of wliieh. the testator is the donee, 
although the residuary legatees are the persons 
who would l>e era itled, in default of a|)pointment, 
under the instrumeid creating the })Ower. Att,- 
Gen, V. Jirnelienhury^ 1 H. tS: 0. 782 : 32 L. J. 
Ex. 108 : 9 Jur. (n.s.') 257 ; 8 L. T. 22 ; 11 W. K. 
380. ; ■ 

If in such case the testator has in the first 
instance charged his residuary estate with the 
payment of debts and legacies, it is not com- 
petent for the residuary legatees to disclaim the 
funti umler the* a.])pointinent, and elect to take 
under the Loft to them in the original instrument. 

Where a testamentary paper is alleged to have 
been made in exccutictii of a power, and proof of 
a power eiiabling the deceased to dispose of pro- 
jterty by will is given, the court is bound to 
decrees ])robate, and has no authority to inquire 
whether the will is in the form required by law 
for the due t‘xt,*cution of a. powei*, or whetlier it 
has been executed with the formalities required, 
by tin* ] lower. It is for a court of construction 
to deci<le whetlier the will is operative. I)e\ 
('hatelai'U v, Poutujny,^ 1 Sw. k Tr. 41,1 ; 29 L. J., i 
P. 147 ; 5 Jur. (N.S.) 579 ; 7 W. E. 497. 

A will of a ijersou who dies domiciled abroad 
disposing of personal estate In this country, if 
made in viursuance of a power of appointment, 
and executed in compliance with the requisites of 
the power, is .entitled to probate, though not 
executed according to the testamentary law of 
the domicil of the testator. Alexander, In yoods 
of, 29 L. J., P. 93 ; fi Jur (N.B.) 345 ; 2 E. T. 56 ; 
8 W. E. 451. 


Exercise of Power — Will revoked by suh- 
seq[uent Marriage.] — The will of M., by wdiich he 
exercised a power of appointment and also dis- 
posed of his own personal estate, having been, as 
to his own estate, revoked by his subsequent 
marriage, the court granted letters of administra- 
tion of his effects, save as to such of them as he 
was entitled to appoint by will. Maaon, In good-i 
of, 30 L. J., P. 168. See also eases, ante, col. 
256 etseq. 

Married Women — Kevocation.] — A widow, 
under the powers given to her by her marriage 
settlement, executed a will in favour of B., with- 
out having executed any fresh settlement of the 
property included in her first marriage settle- 
ment : — Held, that she had a right to revoke the 
will so made by any of the methods prescribed 
by the Wills Act. Ilawhesley v. Burrow, 35 
L. J., P. 67 ; L. E. 1 P. 147 14 L. T, 672 ; 14 
W. E. 822. 

A married woman exercised two powers of 
apf)ointment in separate wills executed at 
difei-ent times. The later will contained a 
clause revoking all former wills. Evidence 
being adduced that she did not thereby intend 
to revoke the appointment in the first will, the 
court gmnted probate of both wills. Meredith, 
In goods of, 29 L. J., P. 155. 

A married woman made a will in 1848, in execu- 
tion of a power of appointment, and in 1857 
made another in execution of another power of 
appointment. The later will contained a general 
revocatory clause, but it did not refer to the will 
of 1848, or to the power in execution of which 
it was made ; or to the property thereby 
appointed : — Held, that the will of 1848 was 
not revoked. Joys, In goods of, 4 Sw. k Tr. 214 ; 
30 L. J., P. 169. See also eases, post, col. 375. 

Scotch Domicil — Will made in English 

form, but not valid by Scots Law.] — A married 
woman domiciled in Scotland, made a will under 
a power in the English form, but not valid by 
the law of Scotland : — Held, that it was entitled 
to probate. Jlallylurton, In goods of, 35 L. J., 
P. 122 : L. R. 1 P. 90 ; 12 Jur. (N.S.) 416 ; 14 
L. T. 136. 

Foreign Domicil — Will in Engish form, 

but not valid by Foreign Law.] — Where a will 
is executed under a power, and the instrumeafc 
creating the power directs it to be executed liy 
will in a particular form, such will may be goo<i 
for the purposes of the appointment, if executed 
according to the law of this country, though not 
according to the law of the domicil of the tes- 
tator. Iluher, In the goods of, 65 L. J., F. 119 ; 
[1896] P. 209 ; 75 L. T. 453. 

Nuncupative Will.]- — One seised in fee of land 
limits a term to trustees for one hundred years, 
upon such trust as he, by deed or will, shoukl 
appoint, and for want of such appointment, to 
attend the inheritance, and afterwards, by a 
nuncupative will, gives all to J. S., and, being a 
bastard, dies without issue. This will not pass 
the trust of the term. Thnixton v. Att,-Gen, 
I Yern. 340. 

K. Alteeations, Additions and Omissions. 

Cleneral Rules as to.] — The court will rectify 
an expression, or even supply proper words, in a 
will,' in' order to effectuate a testator’s intention. 



of lOjOOOi^, to one of his executors. In a codicil writings. The rules whitih have been laid down 
the testator i-ecited that he had given a legacy of as to erasures. (See., in the former do not gt^nerally 
11,000?. to this particular person : — Hehl, that appl^" to the latter. Distinction between iider- 
this reference showed that the interlineation had lincation and obliteration: the fonner must be 
been made prior to the execution of the codicil, | intentional, the latter may not. Scinblc, in hohi- 
and that it was therefore incorporated by it. | graphs, erased words may be regariled to tiiscover 
IfmtJi. In cfood.^ of,^l L. J., P.131; [1892] P. ' the meaning of words "not erased. When tim 
253 ; 67 L. T. 356. i subject of a bequest is an indetinit.c quantity of 

! money, or anything else, the gift is void. Put 
Presumption is that they were made after | where a bequest was for the establishment of an 
Execution.] — Obliterations, interlineations, or j hospital (sciiuol) for tuie hinidreti boys:— Held, 
other alterations in a will, after , execution, are j that it was the gift of such a sum as wnuki 
void, if not affirmed in the margin or otherwise j reasonably be sufficient to erect a suitabh^ 
by the sigpiature of the testator and the' attesta- 1 building, to maintain and edneate one hundred 
tion of witnesses. BrevUle v. Tylee^ 7 Moore, I boys, and to pay officers. A:c. Sernble, tiiere is 
P. C. 320. ^ I no material (if any) difereiiee bidween the law 

The mere circumstance of the amount, or ‘ the | of England ami Hcothuid in reganl to <diarities 
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The rule of construction of a devise is to give 
effect, if possible, to every word used by the 
testator ; and jjarticular words used by him arc 
not to be rejected, unless the retaining of them 
would induce a construction totally irrecon- 
cilable with the rest of the instrument. Doe d. 
JJttlcimod V. Green, 2 Jur. 859. 

If a will contains passages cancelled by the 
testator, they cannot be called in aid to explain 
the remaining parts of the will, but it must be 
re.ul as if the cancelled passages were a blank. 

Doe d. Speneer v. Dedley, 2 Grale, 106. 

It is a common rule of construction, that if 
the words of a gift are of themselves jjlain. dis- 
tinct and capable of having a legal effect, effect 
must be given to them, notwithstanding any 
improbability which may arise from looking at 
the other parts of the will. On the other hand, 
if the words ai’c ambiguous in expression or 
elfect, they ai’e not to be rejected for uncertainty, 
but you must collect, if you can, from the other 
parts of the will, an indication of what the tes- 
tator meant by those words which by themselves 
appear to be ambiguous. Wilson v. Dden, 11 
Beav. 289. 

Where the words of a will are capable of a 
construction which will give effect to every 
word, .it is not within the competency of the 
court to alter their collocation. S. C., 12 Beav. 

m'. 

Words may be supplied in a will to render a 
sentence complete and intelligible, in aid of the 
apparent intent to be collected from the whole 
context. Deed, Leaeh v. dliehlem, 6 East, 486 : 

2 Smith, 499. And see d. Day v. Day^ 16 
East, 67 ; 14 E. 11. 294. 

Case in which the house of lords held that cer- 
tain documents, though in several places erased 
and obliterated, were nevertheless not only pro- ^ 
bative and testamentary, but contained a good I 93L 
and an cfl’ectual expression of an intention to 
establish in Dundee an hospital to accommodate 
one hundred boys. Dundee May’hstmteit v. 
Morris^ 3 Macq. H. L. 134. 


name of a legatee, being inserted in different 
ink, and in 'a different handwriting, does not 
alone constitute an obliteration, interlineatitm, 
or other alteration, within the meaning of the 
statute, nor <loes any presumpt.ion arise against 
a will being duly executed as it appears. I he 
case is different where there is ai! erasure a})paroiit 
on the face of the will, and _ that ei-asure has 
been superinduced by other writing. ^ Under such 
circumstances, the onus prohandi lies upon the 
party who alleges such alierafiou to have boon 
done prior to execution, prove by extrinsic 
evidence that the words were inserted bdorc 
execution, and that they had tlie sanction oi the 
testator. 1 h. 

As a deed cannot be altered after exeeution 
without fraud or wrong, the presumption, itqui 
alteration a})pears, is that it was made befon? 
execution. But this presumption docs nol apply 
in the case of a will which may he altered by 
the testator witliout fraud or wrong. Doe d. 
Tatum V. Catomove, 16 Q. B. 745 : 20 L. J., Q. B. 
364. 

Alterations on the face of a will are j)resnmed 
to be made after the will is made, until evidence 
to the contrary is adduced. Doe <1. Shall enm v. 
Palmer, 16 Q‘. B. 747 ; 20 L. d., Q. W 307 ; 15 
Jur. 836. 

A will contained alterations ami erasures 
affecting the amount and objects of the tes- 
tator’s bounty, the existence of which, _ at the 
time of the executitui, the attesting w’itnesstjs 
couhl not depose to : — Held, there ))eing an 
absence of all direct evidence as to the alrera- 
tioris ami erasures, that the presumption of law 
was, that such alteratums and erasures were 
ma(le after the execution of the will, and ju-n- 
bate of the will was granted in its original form. 
Cooper Y. Doehit^ 4 Moore, B. U. 419; lb Jur. 


Unattosted alterations in the handwriting of 
the testator i]i a will made before 7 Will, 4 A 
1 Viet, c. 26. s. 20. came into operation, will 
in the absence of anv evidence as to their date. 


! he presumed to have been made befV>rc the act 
Hade before Execution of Codicil.] — Inter- 1 came into operation. Streohe.r^ In yomh oJ\ 4 
lineations and alterations in a wall admitted to ! Sw. k Tr. 192 ; 28 L. J., B. 50, 
probate wdiere it was proved that they had been | 

inserted before the date of the execution of a i How rebutted, — The ju'csumptioti 

codicil to the will. Tyler v. Merchant Taylorn' } law, that the iiilerliueations in a will weic imule 
dk, 60 L. J., P. 86 ; 15 P. D. 216; 63 L. T. i after exeeution prevails <mly in the absmunf 
779r^^^ ^ I of evidence to the contrary, and very slight 

A testator, after the exeeution of his will, ! affirmative evidence is sufficient to rebut tin* 
made various alterations and interlineations, i ]> resumption. Duffy, In yood^s of, Ir. K. 5 Eq. 
some of which were attested and some unat- 1 506. 

tested. Among the latter was an interlineation ! Alterations in substantialihus, in an instrinaimt 
giving a legacy of “ 1,000?. to each of ray execu- 1 written manu aiienu, are presumed 1«> havi^ been 
tors.” In the body of the will he gave a legacy | made after its execution, but not so in holograph 


302 


WILL — Testamentary Instilments , do. 


301 

except as to mortmain ; the statute 9 Goo. 2, 
c. 37, not a.})plyiiii( to HcotlamL lUivan (Provod 
of JJundoe) v. Jlorri.s', 6 W. 1{. r>o(>. 

— jpresumption as to Date of, ia Will made 
before Wills Acts.]-™ A testator, by his will dated 
in 1834, devised and bequeathed real, copyhold 
and pers<)nal estate upon certain trusts. Certain 
of the words in the declaration of trust were 
inteiiinented. Prol.>aie was granted of the will 
by the consistory cjourt of 0. A question being 
niised, whetliei’, with regard to the real estate, 
the inteilineation was made before or after the 


Declaration in Attestation Clause.] — 

Where the attestation clause in a cod icil contains 
a declaration that some alterations have been 
made in the codicil before execution, the court 
may infer from this circumstance, and from 
the appearance of the codicil itself, that all the 
alterations were made before execution. Doherty 
Dwyer fiTiivQ^. 

" — ™ Absence of Proof.] — In the absence of 
any proof that alterations in a will were made 
before its execution, beyond the fact that they 
bear an earlier date than the will in the hand- 


execution of tlic will, it was held, having regard 
to the gnniting of the },>robate by the consistory 
court, that: it was tnade before the execution of 
the will. Crutfrnden, In. re, Dticey v. IfinMleU, 
45 h. T. 4«;5 ; 3<) W. K, 57. 

Alterations and Additions — Evidence that 
they were made before Execution.] — Although, 
when alterations arc apparent on the face of a 
will, it <*annot ])e })rcsume(i that they were made 
before e.xeeutiori, and they canmtt be admitted to 
prolKitc without some atlirmative evidence that 
they were in fact so made, yet a court or jury 
trying this question of fact is not confined to 
any particular sj^ecies r)f evidence, but may act 
upon atiy evidence which, liaving regard to all 
the circumstances, reasonaidy leads the judgment 
ti> the conciusioj} that the alterations were made 
before execution, Moore v. Moore^ Ir, K. 5 Eq. 
,168. 

A lawyer’s hologra])h will settled pro})erty on 
his younger gramlHUi Stephen for life, remainder 
to his first and other muis in tail male, then to 
his cider grandstm iiieUard, remaindeiviwC. The 
word Uiehard ” was interlined and •* Stephen” 
struck out in tlie tirst, ami vi<‘e versa in the 
second ease. These alterations were in the haml- 
writing of, and initialled by, the testator, who 
had previously expres>ed his intention of settling 
the projjerty on, his grandsons in priority of birth, 
who also knew their names, iind there was no 
reason why the younger should be [ireferred. 
There having becil a sui).s«iquent opportunity for 
correcting tiie mistake lud’ore execution, and the 
appearance <tf the wills ami alturati<.ms raising 
the presumption, eonlirmed Iw the opinion 
of two experts, of ctmtemporaneous writing, 
probate was decreed with such alterations. 

A will <;ont allied several unattested interlinea- 
tions, me^st of them <,)f single words, each of 
which was reej aired to complete the sentence 
to which it belonged. Tliey were apparently 
written witli the same ink and at the same time 
as the rest f>f the will, but at the time of execu- 
tion tlic hiMly of tlie will was covei'cd up by the 
testatrix, so that the witnesses coiihl not see 
whether the interlineations were there or not. 
The court held that it was not liound to presume 
that these interlineations were made after execu- 
tion, and included them in the jirobate. Oadge^ 
In (fimh of\ 37 L. J., i\ 15 ; L. 11. 1 l\ 543 ; 17 
la. t. 484 ;■ If.) W. E. 406. 

Home trifling alteration.s and interlineations 
appeared on the face of a holograph will, and 
there was no evidence whether they were written 
before or after the execution, except the affidavit 
of an expert, that in his opinion they were 
written at the same time as the rest of the will. 
On that evidence the court admitted them to 
probate. Hind mar ch^ In gooda of 36 L. J., F. 
'' 24 5' L, K. I R 307 ; ir> L. T. 39L 



writing of the testator, such alterations will not 
be recognised by the court, or appear in the 
probate. Adamson^ In goods of^ L. E. 3 F. 
253. 

Efext of Kin and Heir-at-Law concurring.] 

—A testator wrote out his will in 1885 and signed 
and dated it, but did not have it attested. He 
subsequently destroyed all but the last sheet, and 
wrote out two fresh sheets, which he attached 
to the said last sheet. He then, in 1888, inked 
over his signature in the presence of two attest- 
ing witnesses, who duly signed their names at the 
foot of the attestation clause. The testator died 
in 1889, and after his death the will was found 
with the name of the residuarj^ legatee altered, 
and with several other alterations, all being in 
the testator’s own handwriting. There was no 
evidence as to when these were made. The , 
next of kin and heir-at-law concurred in the 
application of the sole executor for probate. 
The court admitted the wnll to proof. Mcuule v. 
Mamie, 62 I.. T, 702. 

- — ~ Where Deliberative.] — A testator exe- 
cuted a will and codicil. At some time after the 
execution of the will, but before that of the 
codicil, he, with a pencil, struck through several 
paragraphs of his wall, and made his initials on 
the margin ; he also placed a query opposite 
other pai'agraphs. The codicil confirmed, in so 
far as it did not alter, the will : — Held, that the 
alterations so made were only deliberative, and 
not final, and not included in the confirmation of 
the codicil, and, therefore, to be omitted from 
the probate. Mali, In goods of 40 L. J., F. 
37 : L. E. 2 F. 256 ; 25 L. T. 384- ; 19 W. E. 
'897. ■ ■ /■■■'• 

— ™ Words in Pencil.] — A lady executed a 
printed form of a will. The blanks were filled 
up by her in her own handwriting, partly with 
Ink and partly with a pencil. Some portion of 
the writing in ink extended over that in pencil, 
and some words of the latter had been rubbed 
out and obliterated. The words in ink were ; 
sensible as read with the printed part of the will 
The attesting witnesses did not see the writing 
when they attested the will : — tield, that the 
words in pencil were deliberative only, and pro- 
bate was granted without them. Adams, In goods 
of, 41 L, J., F. 31 : L. E. 2 F. 367 ; 26 L. T, 526 ; 
20 W. R. 400. 

Partly in Ink and partly in Pencil.]— 

A person executed a draft will in April, 1847. 
In May, 1847, he executed an engrossed will In 
September, 1854, he executed a codicil purport- 
ing to be a codicil to his last will, of April, 1847. 
It ws supposed that he really intended it to be 
a codicil to the will of May, 1847. The draft 
contained interlineations in the testator’s hand- 
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writing in ink and pencil, and cancellations. 
Both wills were in the handwriting of the same 
person, who deposed that he copied the engrossed 
from the draft will. The engrossed will agreed 
with the draft will as altered in ink, but not as 
altered in pencil : — Probate decreed of the draft 
will of April, 1847, including the alterations in 
ink, but not those in pencil, in so far as they 
agreed with the will of May, 1847, together with 
the codicil of 1854. Wyatt^ In goods of, 2 
Sw. & Tr. 4h4 ; 31 L. J., P. 197 ; 6 L. T. 694 ; 10 
W. R. 783. 

When a will seemed to have been first written 
in pencil and afterwards traced with ink, hut not 
completely, words in some cases being written in 
ink above, and apparently in substitution for, 
the pencil writing, and in other parts the pencil 
writing standing alone, the court declined to 
include the pencil writing in the grant. Bellamy, 
In goods of 14 W. R. 501. 

Attestation of.] — The clause appointing 

executors wms written partly on the second and 
partly on the third side of a wnll. Subsequently 
the testator altered the clause, but his si^ature 
and those of the attesting witnesses appeared 
opposite only to the alterations, which were 
made on the second side. The court granted 
probate of all the alterations. Wilkinson, In 
goods of 6 P. D. 100 : 29 W. R. 896 ; 45 J. P. 
716. 

In granting probate of a will an alteration 
will not be admitted to probate, either in the 
ordinary way or in fac-simile, unless attested in 
the manner required by the Wills Act, and the 
court will decline to entertain any argument 
drawn from the intention of the testator as 
revealed by the context. Gaussen, In goods of, 
17 L. T. 354 ; IG W. R. 212. 

TTnattested presumed to be made before 

Wills Act.] — Unattested alterations appearing 
in a will executed prior to the Wills Act 
(7 Will. 4 &: 1 Viet. c. 26) coming into operation, 
will, in the absence of any evidence as to their 
date, be presumed to have been made before the 
act came into operation, and are therefore entitled 
to probate. Streaker, In goods of 4 Sw. & Tr. 
192 ; 28 L. J., P. 150. 

In Lithographed Porm — -Evidence of' 

Intention.] — A testator made his will on a iitho- 1 
graphed form, which he adapted to his purposes 
by filling up the blank spaces therein and by 
making certain obliterations and interlineations 
which appeared in the body of the will. The 
surviving attesting witness could give no infor- 
mation as to whether or not the obliterations 
and interlineations were on the will when he 
attested it ; but it appeared that the testator had 
made certain declarations as to his intentions 
before the date of the execution of the will, and 
that to give effect to those intentions it was 
necessary that the alterations in question should 
be so made in it. In these circumstances the 
court came to the conclusion that the alterations 
were made before the execution of the instru- 
ment and decreed probate of it in its altered 
form. Befich v. BetwJi, 46 L. J., P. 13 : 2 P. I). 
60 ; 25 W. E. 414. 

Fufinished Bequest indorsed on Back.]— A 
testator wrote his will on the first side of a half- 
sheet of .paper. There was an unfinished bequest j 
in the body of the will, and this he completed 


on the back of the page, marking by an asterisk 
the place where the indorsement was to lie read 
into the will. The attesting witnesses did not: 
see the indorsement, which was written before 
the execution of the will : — The court Imld that 
the indorsement formed part of the wiil, ami 
ordered it to be included in the probate. Btirt , 
In goods of AO L. J., P. 26; L. .R, 2,P. ,214.; 24 
L. T.142;-19.W. R.511. „ ,, 

In Will of Soldier presumed to be made whilst 
on Service.]- — Where a ■will in. the testators 
handwriting contains 'material alt<‘rations, al^out 
the making of which no information c.an Ijc 
obtained, and such will was signcs.i by the testa- 
tor whilst, as a soldier, lie was emphwed in, 
actual military service, the alteratiruis will be 
presumed to have been made during tiie couunu- 
ance of such military service, and will be included 
ill the probate. Tweedale, In goods of, 4-I- L. .1., 
P. 35 ; L. R. 3 P. 204 ; 31 h, T. 799, 

Obliterations.] — The testator duly executed 
his will in 1875, giving an annuity to his widow, 
charged upon certain property over whitdi^ Ihj 
had a power of appointment ; and, subject 
thereto, to his daughters. I’his will remainetl 
in tlie custody of his solicitous, and, down to 
the time of his death, the tcjstator fre»|ne£itly 
expressed his regret that he was not in a p<osition 
to benefit his widow more largely, in IHH.s hti 
executed a second document in form of a will, 
which he enclosed in a sealed envelope with 
instructions that it was to l^e ojjened at the 
same time as his will. By it he left to a Mrs. lb 
certain house property which he htici pui'chased 
out of his savings. No executors were therein 
appointed, and the ])rinte(i revocation chiuse was 
struck througli witli a pemui: — Meld, that })oth 
documents were entitleil to pndfure. and that 
the second of them should not inuhale tin* 
revocatory words. Tonge, In gooils of\ M. T. 
60. 

A testator in the beginninguf ills will disposed 
of certain leasehold houses in trust fort lie benefit, 
of his children. The wor<ls of the do.serijjtion of 
one of such houses were struck throug-h by a pen, 
and the testators signature, but noi those of lim 
witnesses, was placed near such alteration. At 
the end of the will a clause was interlined. Ijv 
which he bequeathed the same h(?u,se tet his 
trustees for the sole benefit of his wife. Under 
the signatures of the testator and the wiinessts 
at the termination of the will a memoramiuni 
was added to the effect that the above- won is 
were struck out for the benefit of hi.s wife. This 
memorandum was signed by the testut^u’ ajid 
attested, by the witnesses":— Held, that the 
memorandum referred to both alterations, the 
obliteration and interlineation, and that the 
'will so altered slnnild be admitted to preibatc, 
Treehy, In goods of 44 L. J., P. 44 ; L. it. 3 P. 
242..- 

Erasure and Substitution of Words.]— In the 
absence of any evitlence that wtu’ds wu'itten over 
erasures in a will were added before the execution 
of a codicil to the will, ])robate mu.st b(i granted 
with blanks wherever erasures occur, if the tvord.s 
erased cannot be ascertained. Jhlicrty v. Dwger, 
25 L. R. Ir. 297. 

A testatrix after the execution of her will 
erased certain parts, substituting in their jilaces 
other words. Probate was granted (jf the will 
with these parts erased in blank, the original 





Interlineation in Holograph Will not At- 
tested.] — A testator left a holograph will. One 
clause w^as unintelligible, but an unattested 
interlineation in his handwriting made the 
clause intelligible when taken with it, and also 
in accordance with declarations proved to have 
been made by him before the execution of the 
will. Evidence was also given tending to prove 
that the will had been kept in a fastened-up 
envelope from five days after its date in 1867 to 
a couple of hours before his death in 1874 ; and 
an expert gave his opinion that the interlinea- 
tion was written at the same time and with the 
same pen and ink as the will. The court granted 
probate of the will, with the interlineation. Mug, 
Ingoodsof,2'^'W.'K.oi)2. 

Substitution of Hnattested Sheets after Execu- 
tion.] — testator after duly executing his will, 
which w^as in five sheets, each of w^hich was 
si^ed by himself and initialled by the attesting 
witnesses, took out three sheets and substituted 
three new ones, which he signed, but which 
were not attested. He did not alter the date of 
will, nor did he re-sign it, nor was it reattested : 
—Held, that the willwas not entitled to probate. 
Treloar v. Lean, oS L. J., F. 39 ; 14 P. D. 49 ; 
60L. T. 512; 37 W. R. 560. 

Interlineation after Execution Initialled by 
Witnesses and Approved of by Testatrix, though 
not Executed.] — Testatrix duly executed her 
will in the presence of two witnesses, who sub- 
scribed and attested it. Immediately after its 
execution an omission was discovered in the will, 
and this omission w^as supplied by an interlinea- 
tion. Testatrix approved of the will as altered, 
acknowledging it as her “last wmrd and testa- 
ment,” and the w'itnesses then, in her presence, 
pkiced their initials in the margin opposite the 
interlineation ; — Held, that there had been no 
re-execution of the will, and that consequently 
the interlineation should be omitted from the 
probate. Sliearjt, In goods of, 50 L. J., P. 15 ; 
43 L. T. 736 ; 29 W. li 445 ; ‘45 J. F. 308. 

Testator and Witnesses tracing former Signa- 
tures with Dry Pen.] — A testator having made 
some alterations in a duly-executed w'iil, he and 
the attesting witnesses traced their former sig- 
natures with a dry pen, and the attesting wit- 
nesses placed their initials in the margin opposite 
each of the alterations. The court refused to 
regard the initials in the marginas evidence that 
the alterations had, been duly executed and 
attested, and declined to grant probate of the 
■will with alterations. Oimningham , In goods of^ 
4 Sw. k, Tr. 194 ; 29 L. J., P. 71. See also Mad^ 
dock,, In goods of^ post, col. 354. 

Pasting over — ^Effect of on legacy.] — ^When a 
testator has pasted over a whole legacy a piece 


Hame of Witness Erased and Rewritten.] — 
Whore the name of one of tia* attesting witnesses 
to a will was writien on an erasure, but it 
appeared that the will had been < Inly executed 
and attested, and that subsecjuently the attesting 
witness’s iiaiia* had been <a'used hy the testator, 
and ha<l at his request laieti rewritten by the 
attesting witness, the eoiirt granttMl probate to 
the widow' on atfidavit that she and tw’o infant 
children were the only pi-rsons entitled in distri- 
bution. atid that uotiee had been given to the 
chi]<lren. Cohonan. In goods of]‘2 Sw. ATr. 314 : 
30L. 3., 1M79; r> 'L. T‘. II9. ‘ 


Interlineation — Befinition of. ] — I’he definition 
of the word •* inun linejuitni in the Wills Act 
is not Lo be confined to something written 
between the lines, Something put into one of 
the lines, Imt written oti the line, is equally an 
“ i]]teriineation ” within the meaning of the act. 
Jhitjshawe \\ Punning, 52 J. P. 5S3. 


What will be considered to be an Interlinea- 
tion,] — W. made a will which was written on 
the first and third pages of several sliects of 
notepaper. At- tlie "Ktottijin of c»ne of these pages 
were tlui words and mark, “ I leave the wliole of 
my property to the following religious societies, 
vis:. X, to be divided in equal shares among 
tltem.” On the to],> of thet)pposite page was a 
similar mark to that fnllowing the - viz.,” and 
the names < >f four religious societies. There being 
no evidence that the names of the societies were 
writteti before tlie execution of the will, the 
court, considering them to be interlineations, 
excluded them from probate. White, In goods 
of, m L. J., P. 55 ; f> Jur. (N.S.) 808. 

A, produced to B. a sheet of paper, having on 
the first side a formal heading and ending of ■ a 
codicil, and asked B, to write a codicil for her. 
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of paper on which at some time, about which 
the witnesses can give no information, he has 
written a new bequest, the court will not order 
the upper paper to be removed, and will direct 
the probate to issue in blank as to that legacy ; 
but if the testator has covered over the amount 
of a legacy only, leaving the legatee’s name 
untouched, the court will consider it a case 
wl'iicli comes under the principle of a dependent 
relative revocation, and will endeavour to dis- 
cover the amount of the legacy originally 
bequeathed by removing the upper paper. 
ford, JtL goo(U of, 44 L. J., P. 9 ; L. E. 3 P. 211 : 
31 L. T. 553 ; 23 W. E. 211. 

“Apparent Alteration.”] — A testator pasted 
strips of paper over certain {)assages in his will. 
In 1874 probate of the will was granted with 
these passages in blank, on the assumption that 
they could not be ascertained by inspection. In 
1893 it was found that these })assages were 
legible. The court being satisfied by expert 
evidence that these passages could be read without 
resort to artificial means, held that these passages 
were “apparent” within s. 21 of the Wills Act, 
and must, therefore, be admitted to probate. 
Ffimdi V. Combe, 03 L. J., P. 113 ; [1894] P. 191 ; 
()‘E. 545 ; 70 L. T. (595. 

Writing on Back — Paper pasted over — Removal 
in Registry.] — The court ordered the removal 
in the registry of a blank piece of paper found 
pasted over wu’iting by the testatrix on the back 
of a testamentary document. Gilbert, In goods 
of, 62 L. J., P. Ill; [1893] P. 183; 1 E. 
478 ; G8 L. T. 461. 

“ Or” and “ and.”] — Under a devise to A. for 
life, remainder to B. and her heirs, but if B.died 
before A., or if she died without heirs of her 
body, then to C. and his heirs : — Held, that the 
devise over to C. after B. could only take effect 
if B. died before A. and without issue, for that, 
unless “ or ’ were read as and,” the devisee over 
would take if B. died before A., although B. left 
issue, which would clearly be against the 
apparent intent of the devisor, which was to pre- 
fer the issue of B. to 0. I)enn d. Willtliis v. 
Kerns ys, 9 East, 366 ; 9 E. E. 581. 

A. being seised of lands holdeu upon leases 
for lives, devised to B., his "brother, all his real 
and freehold estates, subject to an annuity to his 
mother for her life, “ but in case B. should die 
before he attained the age of twenty-one, or 
without issue living at his death,” to his mother 
for ever. A. died : B. attained the age of twenty- 
one, and then died without issue : — Held, that 
the word “ or,” in the devise over, must be con- 
strued as “ and ” ; and that the mother took 
nothing upon the death of B. Fairjield d. 
IlawlteswoFth v. Morgan, 2 Bos. k P. (N.E.) 38 ; 
9 E. R. 609. And see Right d. Ray v. Ray, 
IG East, 67 ; 14 E. E. 294. 

Under a tlevise to A. (a natural son), then 
under age, and the heirs of his body, and if he 
died before twenty-one, and without issue, then 
over to other relations, and ultimately to the 
testator’s own right heirs Held, that, A. having 
attained twenty-one, the limitations over did not 
take effect, as, by the natural sense of the word 
“and,” they were made to depend on the 
happening of both events (i.e. the son’s dying 
before twenty-one and without ijssue), and this 
construction wms not varied by a codicil made 
after the son attained twenty-one, by which the 


testator confirmed every part of the will so far 
as his affairs were e( insistent. Roe d. f slier w 
Jessep, 12 East, 288 ; 11 H. E. 380. 

“And” is construed “or” whei(‘ one mernber 
of the compound sentence is hicliukd in the 
other, and would be siqierflouiis unless disjoined. 
This construction is geiiernlly nuide in tavour of 
vesting, not to defeat a previously-vested gilt. 
Bay V. Raif, Kay, 703 ; 18 Jur. 1013 ; 2 W. E. 
700. 

A testator, after certain higaeies, <levised as 
follows: “Incase my daughter should ha,ve no 
lawful issue, after her deatli 1 will that my pro- 
perty that shall be remaining to ret urn to my 
relations, viz., to my nejihew J. 100/. ; liloovise 
I leave, in case my daugliter has no issue, to my 
nephew S. and my niece A. SO/, each : the 
remainder of my personalty i leave to my 
daughter’s dis])Osal, if she lives to maturity. As 
to m.Y real estate, if my daugliter dies before she 
arrives at lawful age, or hav(; no lawful issue, 
then I leave my real and all my other property 
to rny brothers, equal between them : but in ease 
my daugliter shall have lawful issue, then 1 lea,ve 
the wiude of my property, real and personal, lt> 
her and her heirs” : — Heid, that the word “or” 
should be read “and,” and that the daughter, 
on attaining twenty-one, took an estate in fiM?- 
simplc. Johnson v. Sinieoe'., 7 H. N, 344 : 31 
L. J., Ex. 38 ; 8 Jur. (N.s.) 284 ; 4 L. T. 83G ; 9 
W. E. 89.5— -Ex. Ch. 

Omitting and inserting Words by Court— 
General Powers.] — A testator gave oral instruc- 
tions for a will to his attorney, who made a 
memorandum of them in his ]>i*esence. The 
residuary clause was as follows: “And the resi- 
due equally amongst all the sons, Inchuling tlm 
eldest son for the time being on attainingtwenty- 
one.” Prom the memorandum a draft will was 
drawn, which disposed of the residue in the 
following terms : *• The trustees t<i stand possessed 
of all the residue and remainder of my real 
estate in trust to dividti the same.” Tlie 

draft will was left with the testator, anil on hi.s 
suggestion certain alterations were mntle in it, 
but not in referetice to the words of {he residuary 
clause above given. The will with such words 
was executed by the testator: — Held, that how- 
ever clearly an error can be established in a will, 
unless wor<ls have ])cen ijisertinl by fraud or by 
mistake without the knowledge of the testator, 
the court of probate cannot corriHff it either by 
the omission of wools or by tint insertion 
other words. Jlarfer v. J/urter. 42 I.. J,. P. 1 ; 
L. E. 3 th 11 ; 27 L. T. 858 ; 21 W. E. 341. 

The will of the testator contained a laMptest In 
favour of “ Florence Lilian Savory and Thomas 
Savory, ^ the two children of my "luiphew .1. F. 
Savory”; another bequest to “my nephew 
Allen Edward Savory” for his life, ami thero 
after in trust for “his two childrcm Uordon 
Savory and Konald Savory, in equal shares”; 
and a further bequest to “' Floj'ence Savoiy, the 
wife of Allen Edward Savory, during her life,” 
and, subject thereto, “in trust for her iwo 
children, Gordon Savory and Ihmaid Savory, in 
equal shares.” These 'were, in fact, the mames of 
the children of J. D. Savory, while the chiklren 
of Allen Edward and Floreiic.e Savory were 
named Florence Lilian and Tliomas. Uporx 
motion to omit from the probate the Christian 
names so transposed in the will Hehl, that 
this could not be done, as it was not shown that 
the te.stator did not mean those names to be 
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insertel in (hn will thmish lie inisht not liavc Inserting Words.]— A will, after a leracy 

nieant so to bencht tlio persons to whom tlio.se to B., contained a gift of other legacies to « 
Iiiimes iie ua ly oelonged. In (jvods with directions to thelatterooncorning the testa- 

oj^ /o .L- l.<)i . trix’s funeral, and concluded with the words, “ I 

^ , , , appoint him, my brother B., executor of this my 

_ Striking out when Inserted by Mistake.] last vyill ” r—Heid, that the %vord with ” sliould 
nH»lh<;r by her wi ! leit a portion of her be understood as interposed between the words 
tnriiUnre and hmi:sehi»I<l efhuits to lier daughter, “him’' and “my,” and that as well S. as B. was 
and dispo,-;e(l ol tin* residue of her property, entitled to probate. Boardman StanlayAv.V^., 
apponilingtriist(M‘san<Lexe(?utors. Subseipiciitly G Eq. 5ii0. 

sht‘ was .‘uiviseii that the beipast to lier daugbter When a testator in his wall used the words “I 
should i>e .s<vur(‘d to luu’ separate use, and she heiwith empower and authorise my executors,” 
gave directions that a testanientary paptT should and in the last clause of the will used the words 
be ])i’epai'e(I to tiiat effee.t. ihe paper tlius pro- “ I herewith appoint and empower James Clanev 
jiared purportid b> be lier last will and testa- and Pat O’Connor,” and when there was no other 
ine.nl, and, m addition to a. clause to the oifect appointment of executors, the court supplied the 
iibiive mentioned, eontained one revocatory of all W'ords “ my executors,’’ omlttei I in the last clause, 
former Wilis. J’iits paper was executed by her, and gave liberty to James Clancy and Pat O' Con- 
hut was not- read o\ei' to or Ijy her, and she was nor to apply for probate in common form as 
not aware that it eontain(*d such words of revo- executors. Moron/y, In goods of\ L. R. 1 Ir. 483. 
cation :—fb'ld, that as the wools of revocation 

had been intoxluced i>er incuriam and without lusertiag Trust Omitted. j—Codicil re- 

iiLstrue.tioiis, and their pre.senee there was citing a specific and limited purpose revokes the 
unknown to luu* when she e.xeeuted (he will, they "whole devise, declaring the trusts again, with the 
ought, to be omitted from tlie probate, Osirald, proposed alteration, and confirms the will in 
1/i good X oj, J'3 L. J., P, 24 : L. R. 3 P. 1G2 ; 30 every particular not thereby altered or revoked. 
L. IV^ . . . The omission of one trust, though probably 

Where a testatrix ielt a will dateil June 3, against the intention, cannot be supplied. Holder 
18GH, and three ixidiciJs dated respectively v. 8 Ves. 97. 

January 3h», IHTO, April 30. 1870, and I.)eeember 

9, 1870. and the codieii of April 30, 1870, refened Mistake in Copying-— Altering Will to corre- 
to ‘^the la.st^ will of HR' wliich bears date the 2Gth spond with Draft.]— A testator in the draft of 
day of April. i.sTO. the court, having cfune to his will, which was duly executed and read over 
the conclusion that, there nevtu' was any will of to him before execution, bequeathed a legacy to 
April 2G,_ I8T0, and that there }ia<l been a mere the Biistol Royal Infirmary. In the will which 
mislake in tluMiate, granted probate of the will was not read over to him, the beque.st by a 
and three cofliciis, JJntt^ I o goods of, 31 L. T. mistake in the engrossment was to the British 
552 ; 23 W. E. 417. ^ Royal Infirmary. The court, subject to an 

A testatrix ol te^tamentaj’V eapa(‘.ify duly affidavit that there was no such institution as the 
executed as her will with<.tut. hiovever, its liaving British Royal Infirmary, granted probate of the 
been read ewer by or lo hov, a paper writing, the will, with the word “'.Bristol ” substituted for 
C(, intents of which she kmwv ami approved of, “ British.” Bnsliell, In goods of 57 L. J., P. IG ; 
except ttniy lhar ilmrc had been inlrudueetl into 13 P. D. 7 ; .58 L. T. 58 ; 3G W. R. 528 ; 51 J. P. 
it, without, instructions from her, clauses of 80G. 

appointment of executors and of revocation of The draft of a will for wdiich the testator had 
former vvilfs Held. thuf. thoM^ clauses ought to given instructions was read over and explained 
be omittCil from the <'opy of will to he annexed to him by his solicitor. By the testator’s request 
to the let t CIS of admin ht ration. Wrag, Jn goods the word “including” was altered to “exclud- 
(d\ Ir. U. 10 K<i. 2fiG. hig” in a clause relating to the name aiul arms 

A teslator. in the instruct iims htr liis will, of the testator, and it was believed, at that time, 
ilirected that ail his 11 si imvs should be given to that the alteration so made in the draft was 
his ne})hews. I.>ut tlie word "forty” was inserted correctly copied in the engrossment of the will, 
several limes in the will before the word “shares,” The latter "was duly executed by the testator 
and the will was exeeute<l with that word under that belief. Although he subse<iucntly 
repeat e<l several rim c's before the word “shares.” execute<l two codicils, he never again saw the 
The jury found that the word "forty” was intro- will, which remained in the custody of the 
duced ly mistake, that the clauses ineliuling the solicitor. It was found, after the testator’s 
word were never read ovei- to the testatoiC and death, that the wortl had been altered in the 
tlmt he only approved of the will upi.ui the sLippo- engros.sinent in a dilferent part of the will, 
sition tliai all his B. shares were given to his through a clerical error. Upon motion by the 
luq-ihews, and thereiqiun the court, ordered the executors to substitute the %vord “excluding” 
word “forty,” wht?rever it occurrofi in the will, to for “including” where altered by the said 
be struck out. Morrell v. Morrell U- J*, P. clerical error, and also to make the alteration 
49 ; 7 M I), G8 ; 4G L. 11 485; 30 W. R. 491 ; 4G from “including” to “excluding” where the 
J. F. 328. same hail been made in the draft will : — Held, 

that the clerical error should be rectified, but 

Omitting Defamatory Matter.] — The that the court could not take upon itself the 

court will not exe!‘(,iise its power of omitting other alteration in - .the W'iH. Mnddlestan^ In 
froin the p,robate oSensIve or,iibeUouspas.sagesm goods of 63 L. T*. 255. • ■ 
a will, except in eases of a very special and defi-' ' ’ , 

nite character. It t.herefore refuHed to omit from <5odieiis written ' by ^ Inadvertence upon a 
the probate a pamgraph in a will which, though j former -and Bevoked Will] — The testator exe- 
ofiensive, wm not caieulatcd to injure. Homy- etttecl'a"wiU,ih;I883. 'yHis, wife died in August, 
ivood^ In goods of 40 L. P. 35 L, R. 2 P. 254 ; 1884, and in Mwember, 1884, hC' executed a fresh 
25 L T. 164 ; 19 W. B. 760. ' ' j'wlli. , In' 'October,. 1890,. the testator handed to 
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his solicitor a document which the solicitor under- 
stood to be the last will, and the testator requested 
that a codicil should be prepared. This was 
accordingly done and appended to the document 
in question and duly executed. In 1695 a second 
codicil was duly executed on the same document, j 
After the testator’s death it was discovered that i 
the codicils had been appended to and made to | 
refer to the document which was, in fact, the | 
revoked will of 1883. The coui’t, upon inotion, j 
allowed the words of misdescription in the' 
codicils to be omitted from the probate, and, 
with such omissions, granted probate of the two 
codicils, and of the will of 1884, as together 
constituting the true testamentaiy intentions 
and dispositions of the deceased. Snowden, In 
goods of, 75 L. T. 279. 

Words after Signature — Omission from Pro- 
bate.] — A will was written principally on the 
first page of a printed form ; the last sentence 
w’as continued and finished on the second page ; 
the attestation clause and signatures of the 
testator and witnesses wei-e at the foot of the 
first page. The court granted probate of the 
will as contained in the first page, omitting the 
words on the second page. Anstee, In goods 
of, 63 L. J., P. 61 ; [1893] P. 283 ; 1 K. 487 ; 42 
W. B. 16. 

A testatrix filled in the first page of a litho- 
graphed form of will and signed it at the foot in 
the presence of two witnesses. In it she made 
vai'ious bequests to “ my sisters and friends.” 
On the second and third pages she wnote the 
names of the “ sisters and friends,” with their 
addresses and particulars of the bequests : — Held, 
that the first page only could be admitted to 
probate. Moyle v. Harris, 64 L. J., P. 65 ; 
[1895] P. 163'; 11 R. 601 ; 72 L. T.474 ; 43 W. R. 
352. 


Advertisement.] — Before applying for p]'o- 
bate of a lost wdll, an advertiseiueiit should be 
published offering a reward for pr<Kluetion of the 
will. Callaghan, In goods of, L. IL 13 Ir. 215. 

Proving Contents.] — The contents of a lost 
will, like those of any otlier lost insnannent, 
may be ])rovod by secondary evidence. Sugden 
V. St. Leonards (Lord'), infra. 

The court received parol evidence of the con- 
tents of a lost will, aiul admitted it in probate, 
being satisfied by the evi<lence, whi<*h the 
clgent, certain, .and fairly 
to the factum of: the 
that its contents were substantially 
and that the heir-at-law 
fot . ;posses- 


upon 

court deemed clear, 
free from suspicion, as 
alleged will ; 
such as ^vere alleged, 
had, after the death of the test.aror. , 
sion of the will, and suppressed or destiuyeii it. 
Mahood v. Mahood, Ir. ll. S Eq, 359. 

Where probate has been asked of the substance 
of a lost will, as coiitainetl in the parol evi<lence 
of witnesses, the court has never acted but on 
the fullest and most stringent proof. Wharram 
v. Wharram. 3 Sw. & Tr. 3ol ; 33 L. d.. P. 75 ; 
10 Jnr. (X.S.) 499 ; 10 L, T. 16*3 ; 12 W. II. 889. 

Wlien a })erson who lias himself tk-stroyed a 
testamentary paper after the death of a testator 
asks for proliatc of the substance as contained in 
a cotiy or otherwise, the (,*onrt will exjiect tiie 
fullest and most satisfactory proof t»l; all tin* 
facts necessary to be* established. Mmire v. 
Whit eh on sc, Sw. A Tr. 567 ; 3-1 L. J., P. 31 ; U 
L. T. 458. 

A. made his will hi 1855. In May, 1857. when 
the Indian Mutinj'' broke out. lie escaped fr(»m 
Itelhi, leaving his will among otlier pioperty, 
behind him. He died at Kiissowlee in .lune, 
1857. On the afiidavit of one of the attesting 
witnesses as to the due exee.ution, and of the 
same witness and of his witlow as to tlie tyui- 
tents, proltate w’as granted to the widfjw as sole 
executrix. Gardner, In goods of. 1 Sw, A Tr. 
109 ; 27 L. J., P. 55. 

When a will has been lost, ami evidence* of its 
contents is sujiplied by the proiluctiouof a draft, 
and of the })arol testimony i>f persons win* had 
read the will, the parol evidence must be placed 
side by side with the draft, and out of them the 
I court will extract the contents <tf tlie will, to be 
proved. Burls v. Burls, 36 L. P. 125 ; 1^. IL 
1 P. 472 ; 16 L. T, 677 ; 15 W. R. 1090. 

It is not necessary for the ptirties seeking pro- 
bate, having proved the factum of the original 
i instrument, and given sufficient secondary evi- 
dence of its contents, to show’ how’ tiui original 
instrument was in fact destroyed or lost. Batten 
, V. Boulton, 1 Swn &: Tr. 55 ; 27 E. 3., P. 41 ; 4 Jiir. 
i (N.S.) 341 ; 6 W. R. 458. 

Where a copy of a will, the original not being 
forthcoming, is found in the possession nr amongst 
' the papers of the legal adviser of one of tlie 
executors, it is evidence of the contents of sindi 
' will, and may be admitted as such. Sly v. Sly, 
I : infra. 


0. When Lost, Mislaid, ob Bestroyed. 

When Lost.] — A person duly executed a paper 
commencing, “ This is a codicil to any w’ili and 
testament of me, A. B.” No will could be found, 
nor could evidence of any will having ever been 
executed be obtained : — Held, that such paper 
must be admitted to prohnte. CouU hard. In 
goods of, ll J ur . (X.S.) 1 84. 

A pai’ty duly executed a will, and subsequently 
a paper, wiiich purported to be a codicil to his 
last will and testament. This codicil referred to 
a bequest not contained in the will, but in a deed 
of gift executed after the will and before the 
On his death the will w’as not forth- 


codicil. 

coming; — Held, that as the codicil wras not 
revoked by any of the modes indicated by 7 
Will. 4 & 1 Viet. c. 26, s. 20, it remained in full 
force and effect, and was entitled to be admitted 
to proof. Black v. JoUing, 38 L. J,, P. 74 ; L. R. 
1 P. 685 ; 21 L. T. 298 ; 17 W. E. 1108. 

A. left a will dated and executed in 1854, and 
a codicil executed in 1856, which contained the 
following words : “ I wish to add this codicil to 
the will I made in 1848.” A draft will had in 
1848 been prepared for his perusal, but there 
wan no evidence that he had ever executed a will 
in that year ; — Held, that the reference in the 
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A will v\-aH ])ronfrlit the house by an cxecii- 
trix,i^i l»fojLnn the nioriiing 
of the Funeral. It was siuhhuily niisscil, and there 
was reason losuspee-t tiad it had been abstracted 
and d«‘si roved by tin' only party who was inter- 
ested in an intf'staey, and who was cited, but did 
■not appear. 'I’lie. court, under these circum- 
stances, <iid not re(|iiire the will to be propoumled 
in solemn form nt law, but, ;,(raiite<I, on motion, 
probal.e of I be sid>stan(M; as prov(‘d by parol 
evidence. (\dma/u In fiood.^i of, ];-} L. T. (^2 ; 14 
■\V. K. 2bl. 

ncclarations, writt.cn or oral, made by a tes- 
tator, both beldi-e am! aft(.;r liu; (;xeciition of his 
will, arc, in th<‘ event of its loss, a<lmiHsi})le as 
se(!ondary evidciict* of its e(mt(mls. Hiujden. v. 
Ht. Lnofunul.'i (Lord), infra. 

The eontcids of a lo.-,t will may be proved by 
the (‘vidtmee of a, sinyle, witness, thout^li in- 
terested, wlatse veracity and e<»mpetency arc 
imimpeaehed. Ih. 

A <}eciar;uion made by a testator after the 
e.xccutirm of his will may be admit le<l as sccon- 
<Iary evidence of the enniiuits of pa,rt <4 the will, 
where that part of tJie will has bcjen lost. Balf 
Jn (jood-'i of, 2o ii. It.. Ir. oot!. 

A will was oripniially written))y the testator on 
three dieets of j^aper, <.‘aeh of whie.h was signed 
at the top by himsolf and the witnes.sc.s 'wlio 
<luly attested the will. After t.he testator's death 
his will was bumd in an envelope, indorsed with 
the words— " The* last will and testaiiient of 
(L B.‘‘ ; tlie secoiitl and third shcet.s were found 
in their original etmditi<m. ’nut the first sheer 
contained a ,-^?atenmn! tliat the origiufd was torn 
and soiled, and that the testator had written out 
the .sheet so found as a e.o|-)y. The statement, 
as well as the re>.t of the sheet, was in the tes- 
tator's bamlwriung, 'Dio orPji?ial sheet was not 
found; — Held, tliat Hie de*claration so made by 
the te,stator might be jeooivefi as evidence of 
the confents of the mi.'ising sheet, and that tlie 
copy of the first shciu ;ind the twu.subseque.nt 
originalslu.mfsshouhi bcadmdted to probate. Ih. 

In a suit toofuain probate of liie contents of 
a lost will and codiejls. it, was proved tliat the 
alleged icslator had giwn envelope? eontaitnng 
papers ii> 1’.. stating idiat documents were 

ins will. Aftc*!’ his deadi T. gavi* them to his 
widow, and she. previous t.o her death, rleelared 
them to bf^ her husband's will. Kvidence was 
given by two solicirru's wim bad seen and peruse<l 
the documents eonstifut irtg the alleged will and 
codicils that, tiiey purportCNi to he duly executed. 
There was Ui> tlireet evitfont;c of the factum of 
the will and codieib, nor "was there, any co{>y 
fortheomitig- : — Ht;'ld, that the court would, under 
the cir<‘unisfanc«>-,, pre-mm^ thie exctaiHon, ami 
being sat HI, led that tltere was <*letLr and certain 
evidence as to the* .'substance and elteet of the 
lost will and would grmit probate. 

Post - tesr;i men t ary tlcidandions (*f a Testator Unit 
certaiti <loeument.s were his will admittal as 
secondary evhlenee of the fact that the papers 
purportcil to he his will signed by iiim. Mmd 
V. Bumii, .L. E. Ir. ItL 

^ Cottteatg not completely ProYei.]— -The plain- 
ti;ffi asked that probate might be. pronounced 
for a non-existent document as the last will of 
liOT father, who (liiid in LS7T. At his funeral 
his wife produced a 'written paper in tlie form 
of a will, stating that it wus^ the will of her 
deceased husband. By it she toi)k a life interest 
in her imsbamrs property, which at her death 
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was to be divided among the children of the 
maiTiage. The document was subscribed with 
three names, one of which purported to be that 
of the deceased, written in bis own handwn-iting. 
The two other names were signatures of the 
attesting witnesses. The widow continued to 
occupy the freehold house and land where the 
deceased had lived (and which was the only 
property left by him) until her own death, 
which occurred in July, 1885. She never took 
any steps to prove what she had alleged to 
be the will of her late husband, and at her death 
the paper produced at the funeral was not 
forthcoming. The plaintiff propounded that 
document, and pleaded that, although it had 
disappeared, the court ought to grant probate of 
it. No attempt had been made to show that the 
paper bore any date whatever, or that it con- 
tained an attestation clause to the names of the 
two witnesses. The court below pronounced for 
the paper, the contents of which had been proved 
in the course of the trial : — Held, on appeal, 
that the decision was justifiable, having regard 
to the circumstances. Harris v. Knialit, 15 i\ D. 
170 ; (i2 L. T. 507~C. A. 

Probate of Part.] — ^When the contents of a 
lost will are not completely proved probate will 
be granted to tlie extent to which they are 
proved. Sugdni v. St. Leonards (Lord), do^L. J., 
P. 40 ; 1 P. D. 154 ; 34 L. T. 372 ; 24 W. K. 
()0— C. A. 

The absence of evidence as to some of the 
contents of a lo.st will will not prevent the 
court from granting probate, if it is satisfied 
that the instrument propounded contains the 
substantial parts of the lost will. Ih. 

^ A testator duly executed a holograph will and 
eight codicils, and deposited them in a box, the 
key of which he always kept in his own posses- 
sion. He frequently expressed adherence to the 
will down to within a few days of his death. On 
his death the codicils were found in the box, but 
the will was missing, and could nowhere be 
foumi. Thereupon the testator’s unmarried 
daughter 0., who had lived with him all her 
life, and had frequently read the will, in the 
preparation of which she had assisted him, wrote 
out from memory the alleged contents of the 
will, which included a bequest to her of 0,000^, 
and of f)nc-third of the resi<luary personal estate 
(ec|uivalent to lO.OOOZ.). Some corroboration of 
t .!.'s account of the contents of the will was found 
ill the codicils and in certain qim.si-testamentai’y 
papers of the testator. But her testimony as to 
the residuary beejuest was not at all corroborated, 
C. admitted that the contents of the wdll as 
written out by her wore not complete, there 
being .some small legacies and certain ulterior 
limitations of real estate which she could not 
remember. G.’s veracity was not questioned by 
the persons who opposed the granting of probate : 
— Held, that her statement of the contents of 
the will was substantially correct, an<l that pro- 
bate should be granted accordingly. Ih, 

If a lost will is propounded for probate upon 
parol eviflence alone, with evidence of a residuary 
bequest, but no sufficient evidence as to the rest 
of the will Qujere, -whether probate ought to 
be granted of the residuary bequest alone, unless 
the court is sjttisfied that it has before it sub- 
stantially the testamentary intentions of the 
testator* Quiere, also, whether post-testamen- 
tary declarations, of /the testator as to the 
contents are iidnaissible in evitlence, Sugdet^ 
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Y. Sf. LcnmMs supra, commented on. 

Woodward y . Gonhtom^ 56 L. J., P. 1 ; 11 
App. Gas. 469 ; 55 L. T. 790 ; 35 W. E, 337 ; 51 
j. p. 307— H. L. (E.) 

2To Evidence tkatWill related to Personalty.] 
— A will was registered bat was never proved, 
and was said to have been lost on the day it was 
registered. The memorial of registration ainl 
affidavits liled contained no evidence that it 
dealt with personal estate. The next of kin 
applied for administration with copy of the will 
annexed as contained in the memorial of regis- 
tration Held, that the deceased must be pre- 
sumed to liave <Iicd intestate as to his personalty 
arifl that the next of kin were only entitled to 
administration as upon an intestacy. Attlay, 
In goods of^ 67 L. T. 502. 

Proving Loss.] — ^A\^hen circumstances indicate 
no peculiarly likely place of deposit, searching 
in the drawers and boxes of a deceased person 
for a will, and finding none, is sufficient y)rimfi 
facie evidence that there is no will. Iteg, v. 
Johnson, Dear. & B. 340; 27 L. J., M. C. 
52 : 4 Jur. (is’.s.) 55 ; 6 W. E. 64 ; 7 Cox, C. C. 

mw 

Declarations of a deceased person, who has 
been in possession of property, claiming a limited 
interest therein under a particular will, are 
admissible to prove the fact that such will had a 
legal existence, and also that certain persons 
were named executors therein. Slg v. Sly, 46 
L. D, ?. 63 ; 2 P. D. 91 ; 25 W. E. 463. 

The court refused to grant probate of a lost 
codicil, of the execution of which no })roof was 
forthcoming. Tf7^.sY;rt, In goods of, 26 L. T. 405, 

In propounding a copy of a lost codicil, it was 
proved by A. and B. that such a paper had 
existed, and by C.and D., tlie attesting witnesses, 
that they had signed some paper for the deceased, 
but were unable to say whether it was testamen- 
tary or not. The court held that in the absence 
of proof identifying the paper known to A. and 
B. with that signet I by C. and D., there was not 
sufficient proof of the factum and execution of 
the codicil, and refused probate. Crirhett v. 
Field, 23 L. T. 630 ; 19 W. E. 282. 

When the execution of a will, its contents, and 
the fact of its existence unrevoked at the time 
of the death of the testator, have to be proved 
by parol evidence only, that evidence must be 
stringent and conclusive. Silvo' v. Silver, 27 
L. T. 766). 

When a will was not forthcoming at the time 
of the testator’s death, and was not found in the 
repositories of a deceased attesting witness in 
whose custody it was stated to have been last 
seen, and where the account given by the wit- 
nesses as to its existence at that time was con- 
fused and conflicting, the court refused probate 
of the contents propounded seven years after the 
testator s death. Ib. 

Evidence of Improper Execution.] — Where a 
testamentary paper is not in existence, and all 
the persons present at an intended execution of 
it agree that it was not duly executed, the court 
cannot on a mere suspicion to the contrary 
decree probate of it. Fcliersley v. Platt, 36 
L. J., P. 7 ; L. E. 1 P. 281 : 15 L. T. 327 ; 15 
W. E.232. 

Copies.] — An officer in her majesty's service 
executed a will and codicil, pi“eviously to leaving 
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England with his regiment. The original will 
and codicil were <l(‘})ositeri with bis solicitor in 
Knglam!, but he took with him copies of these 
documents, which wore, found at his death, 
enclosed in a scah'd enveiope in las (k‘sk. He 
never reiui’ncd tt.) England. The original will 
and codicil could not be found amongst the 
papers of the solicutor, who had died in the life- 
time of the dccease<l, but there was evideiice 
from wliich to infer that they had not returned 
Into the possession of the deceased, <tr l.>ccu 
destroyed at his reqm'st. Pro’oait; was thendore 
granted of the f?opies, limited until, such time a,s 
the originals wei’c produced. JWhelL In yoods 
of, 6 Jur. (N.S.) 106. 

When a will executed before tlie Wills Act 
was lost. a]id there was lU) surviving witness of 
its cxecutiou, the court admitted as proof an 
entry from the ledgei- of the solicitor who made 
the will, and granted prol)a,te of a <*-opy. Thomas, 
In ffoods a/; 41 L. J., P. 82 : 25 E. T. 509 ; 20 
W. *E. 149.* 

A., being resident in India, sent in 1850 to 
England, in a letter to his solicitor, a copy <if a 
wili which he stated he had nunle there. In 
February, 1857, he transmitted in the same way 
copy of a codicil, stated by lnim to have Ikvu 
made at Dellii. A. lost his life in '^lay, 1857. in 
the mutiny at Delhi, and the will and codicil 
were not forthcoming. On nK)tit>n for probate 
of tfie will and codicil, as contained in tlie <'Opies 
sent to England : — Held, there being no proof f)f 
the execution of rlui original will and codicil, 
except the statement of tlie det.mased himself, 
made after their execution, the copies were not 
entitled to probate. Jliplog, In goods of, I. 
8w. & Tr. t;S : 4 Jur. (X.S.) 842 ; 6 W. IL 466. 

A will wns destroyed by a testator on the sup- 
position that lie had substituted another for it, 
but which was not duly executed. Probate of a 
copy of the flrst wili was granted. Sooft \\ Sa-ott^ 
1 Sw. tk Tr. 258 ; 5 Jur. (N.S.) 288. 

Draft Will — Original not forthcoming — Con- 
sent of all Parties.] — The testator duly e.xeeuted 
a will and codicil, the funner of which was last 
seen about a year IxJore his dentli, when it was 
handed to tlie testator, at his own request Only 
the codicil could bo found after his death. J'he 
widow had l.>een separated from tlie testator, her 
husband, for over twelve yea.rs. His relations 
with his children never altered after the date of 
the will. All parties interested consented to 
probate of the diuft of the missing will : — .Held, 
that, as all parties consented, a liberal vitf^v 
might be adopted : that tlie presumption of law 
might be taken 'to be sufficiently rebutted : and 
that ])robate of the draft will might go to the 
executor therein named. JSerrg, In goods of, <15 
L. T. 763. 

Will not forthcoming — Probate of Codicil,] — 
Testator executed a codicil which was described 
as “ a codicil to iiiy will executed some years 
ago."’ After his death no trace of the wili cuulti 
be found : — Held, tliat ]n'obate of tlie ecHiicil 
might be granted. Clements, Jn goods of 61 
L. J., P. 130 : [1892] P. 254 ; 67 L.'T. mi 

Will Executed by Married Woman.] — 

When a, wife has executed a will during cover- 
ture with the consent of her liusband, and the 
will is not forthcoming at her death, and no <.‘opy 
can be found, the court will make a grant of 
probate of the draft of the will, limited until the 
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original will or m, authonth oni.yuf lUe ,viU, qiiontly on the same clay she said that she 
IS biouiiht. inlo 1 h( ugihti\ ,in< I limited also to destroyed the will with the intention that a 
all such pcrsumil (^tii e and ctteets as she haci iormer will should take effect. The court on 
power anil a light lo di,s|iiisi' of. and lias in and motion refused to grant probate of a draft of the 

by the drall appu.n led and . Thnj.. destroyed will. L.^ P 

jdeton, In of, L. L ‘JUU. 58 : L. R. 1 P on t rp ’ 


58 ; L. B. 1 p, 088 ; 20 L. T. 830. * 

A testatrix, being under an erroneous impres- 


^ Eevocation of Will under Mistake.]^ sion that a codicil haT not ton 
A here a p' >msud.irni:.tmn as lo the clircctedittobetomupandsenttoLrsnlicitm- 

re-copied, but diecl before she could re- 
in us lifetime, had lin n indiired to revoke his execute it :-Held, thut in the eircum.stauces. 
wiU by l■a^<!ella(n.n, the cour retused lo grant probate of the codicil might be allowed, 'f/m-ii- 
pi'fjbati.* fit a copy f»!J UHinun, }»iii (*<)nipc;lU.*d the ton, In t/oodn of, 5H h. J. p 82 * 14 P D 82 • Ol 
parties ?ii prepeund it in Msicnin form. df//nn,v, .L. T. 200 ; 87W. 11.624-’ 5 8 J ? 407 ’ ’ 

In (joodn 6iO. ’ 

.. . » « J * . ^ .. « , Testator Mutilating and afterwards Eepairing 

Emited Admimstration Granted.] — A will Will. ]-.Where a testator cut a piece out of his 
dulv exe(niti‘i{ waN on tia* iloalii of the testator will, winch had been duly executed, containiiio- the 
ill the eu-todv ol th<' soK* fX(‘eutor and universal word “ witnesses,'’ and the names of the attesting 
legatee named in it. It was never proved, tliere witnesses, giving his reason at the time for having)- 
not })eing at that titne any propmiy which <*ouM so cut the same,"that he had some idea of altering 
pass under it, and was sufisetpiemly liist or mis- it, and having a new will made; and subset 
laid. No drait or c<,py of it urns I’ortlicoming. quently, on thesame day, refastened the i)iece he 
I lie court .erantfui a<.i!iinist rat ion ot tin* effects liad so cut out, saying, “ that his will would do 
of the dccoiised. limited until the will or an for the present, and that if he wanted another 
authentic copy nf it should be brought into the will he could do it afterwards ; ” and died without 
registry. Johnson In. t/nod.s of, \] .lur. (N.s.) making aiKither will The court, with the con- 

f’mit of the parties interested in case of an 
^ , .n X. mtestacy, granted probate of the will to the 

destroyed-- Presumption if last seen in Testa- executors named therein. In qoodfs of 

tor’s Possession.y~.-'nio mile of tije law is, that 2 Bw. & Tr. 600 ; 82 L. J., P. 4 ; 7 L. f. 888 * il 
if a will is tracf?f! tfi I hi* pfisscs.'ion of the decieased, W, B. 81. ' * ■ V 


and last stnai thorf. siiid is not f«ulhc,oming on j 

his dciitii, it is |uv‘^um«‘«] h» itavr been destreyed ; Mutilation by Testator when of XTnsound Mind 
by liimsfir. ami ihur piv-.!mipi ion ntust prevail, j —Grant to Executrix— Security.] — Where a 
unless thf-re is suiiificnt cvj.l.'nrp ti, r(;pfd it. and | testator left as his executrix and executors and 
to raise a hMa-r d^gp**; of prf ihabilily to tlie i only next-of-kin a widow and two sons, both of 
contrary, ‘riie onus of proof in such eases lies | whom were abroad, and had when suffering from 
upon tim party pnpnundiug the will. bV/.v/^ | softening of the brain mutihto^ his will, the 
V. I Miiurm ihd. 2hth I com4 ginuted probate to the widmv, the consent 

.A testatm' f'Xtv'utfd Ids will at his solicitor’s ! of tlu' eldest son having been obtained, and 
office, and took it away witii hire. If was never j <»rdered her to give security to the cx:ent of the 
seen altorward--. ;i,iid omdtl not be found after his j interest which the younger son would have in 
deatli in hi- repositories, lb* liud m.ade deelara- 1 the estate in case of an intestacy. Hine, In 
tioiH itieons!..uem w.th Iji- t.-itamentary dis- 1 63 L. J., P. 45 ; [1898] P.282; G B. 

positions '-hi’M't ly befoo* his dt;arh. bsjt the ctui rl i 578 ; 69 L.T. 458. 


deatli in hi- repositories. 1 b* liud ntade deelani- the estate in case of an intestacy. Hhw, In 
tions itif*ons!..uem w.th Iji- t**-;} ament ary dis- //cn//.s’ rg’, 68 L. J., P. 45 ; [1898] P.282; 6 B. 
positions s-hi’M'? ly befon* iiis dt;arh. bsjt thectuirl 578 ; 69 L. T. 458. 
held, riial he iie'ing tlm In'-; ea-tnriiaii of rile will, 

ami it not lieitig fonln.'ujoing. the }jresnni]ff ion ' Eeference in Codicil to Bevoked Will — Mis- 
ol revoeation aro-(.-;tntl wii- not, rtdnit ted, i/e/z/ar- ! take.] —.In February, 1856, W. duly executed a 
ton \\ Iloiroft,'2.:i L, T. will, which had been prepared fur her by a 

\\ hi.;!} a w'ill iraeod to the possession <4 the solicitor. In Fiovember, 1858, she executed a 
tesiator eanuot tu found after Ids death, and co[ty of this will (a few legacies having been 
there is tm evidenee what has beeoine of it, omitted), made by herself. In 1861, a codicil, 
the pri,!siimpi'ii,ui ari,o.;s that the will has been whieli purported to be a codicil to her last will 
destroyi'd^ by the testator for the purpose and testament, bearing date February, 1856, and 
of revfjking it. but, this |.tr'csuinpt ion may be which was prepared by the same solicitor, was 
rebutted by jtar<4 evidmuaa SHijdon \\ St. also executed by her. On her .death the will of 
Lootnirfh ( Lord), Ao L-. J., P, ; 1. P, I.h 154 ; N(.>vember, 1858, and the codicil of 1861, were 
81 T. 872; 21 W. lb also i found logether, the wall of .February, 1856, in 

Moore v. Whitehonye, ante, cob 812. another part of the hou.se, with the signature of 

See (dm earns post. cuL fftUh er seip deceased partly torn otf. The court, acting 

on the evidence of the solicitor, concluded that 

— Partly,; A disiifpondstd legatee got reference in the codicil to the will of 

possession ni ihe will after h hiui been read February, 1856, was an error, and decreed pro- 
over to her, and tme it in pieces. Om; of the bate of the will of November, 1858, and of the 
pieces was mi.ssiiig, and w’as supposed to have ; Wfmtmm., In (food^ oj] 84 L, J., P. 17 ; 

ton CJtrried away Iw her. The canirt allowed | Jtir, ( 2 !f.B.) 1242. 
tin, .ujimtigits of the mismfjg part to be proved by s 

^affidavit, and, graiited probate of the pieces! Practice oa — Probate on Motxon,J-— As a 
thus siippieimmtfd, (lift, In ^fooih of, 29 U T. gcmeml rule the court requires 'ti di-aft or copy of 
249. . . . . destroyed will to be i,>ropoiind.ed before 

I admitting it to'probatC',; but where satisfactory 
p' Destrrw^tloa InteaMoaatoAaiiaus revooattdi. 3 ! evidence' Is given ..of the contents of a lost or 
1 ^*;*A testatrix dcsiriiyed si will witliimt stating at destroyed wdllj qf;ltsn!ue'execut!oip of its exlst- 
'tlic time her ' intention in doing so. Suto* ence at tka time 'of the testator’s death, and of 
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its subsequent loss or destruction, the persons 
interested under it, and the persons in whose 
custody it was not being in any way to blame 
for such loss or destruction, the court* will, with 
the consent of the only person interested in the 
event of intestacy, grant probate of a draft or 
copy on motion ; but it will not on motion grant 
probate of the contents of a lost or destro^^ed 
will without either the consent of or notice to the 
next of Idn. Callan^ In goods of,, Ir. K. 9 Eq. 
484.. 

A will was lost while in the custody of a 
solicitor, w^ho had received it for the purpose of 
obtaining probate, and no copy or draft w^as 
known to be in existence. The solicitor who 
prepared it and one of the attesting witnesses 
made affidavits that it w^as entirely in favour of 
the widow, and made no provision for the infant 
child of the testator. The court refused to grant 
probate on motion, but ordered the widow to 
propound it. Brining^ In goods of, 22 L. T. 
630. 

Where it was satisfactorily shown that the 
destruction of a duly-executed will was not 
attributable to neglect or default on the part of 
those whose duty it was to take charge of it, the 
court allow^ed probate of the draft on motion.] 
Barher, In goods of\ 36 L. J., P. 19 ; L. K. 1 P. i 
267 ; 15 L. T. 192 15 W. R. 231. 

The court will not admit the draft of a will 
which has been inadvertently destroyed, to pro- 
bate on motion. Body, In goods of, 4 Sw. & Tr. 
9 ; 34 L. J., P. 55. 

The court is always reluctant to grant probate 
of a document not before it, and it will not, as a 
rule, grant probate of such document on motion. 
Kelly, In goods of, 13 L. T. 303. 

It* is the invariable practice of the court not to 
allows the contents of a lost will to be proved on 
motion, except with the consent of all persons 
interested in an Intestacy. Pearson, In goods 
of 66 L. J., P. 8; [1896] P. 289; 45 W. K. 
143. 

Party Destroying Condemned in Costs,]— 

The court granted probate of the draft of a lost 
will, being satisfied that it was in existence at 
the time of the death of the testatrix, and that 
it had been either suppressed or destroyed by the 
next of kin, who opposed the application for 
probate : and condemned the next of kin in 
costs. Podwore v. Whatfdm, 3 Sw. & Tr. 449 ; 33 
L. J., P. 143 ; 10 Jur. (N.S.) 756 ; 10 L. T. 754; 
13 W. R. 106. 

III. DONATIO MORTIS CAUSl. 

Ceneral Principles.] — The nature of a donatio 
mortis causa : in what it differs from the will. 
The evidence to prove it must be very strong. 
Jones V. Selky, Pre, Cb. 300. 

Donatio mortis causa is where a man lies in 
extremity, or being surprised with sickness, and 
not having an opportunity of making his will, 
lest he should die before he could make it, gives 
with his own hands his goods to his friends about 
him ; this, if he dies, shall operate as a legacy ; 
but if he survives, the property reverts to him. 
Hedges v. Hedges, Pre. Ch. 269 ; Gilb. 12 ; 2 
Term 615. 

Evidence of donatio mortis causa. Ashton v. 
Dawson, 2 Coll. G. 0. 363, n. 

What things are necessary to make a gift 
donatio mortis caus^. Parthrick v. Freind, 2 
Coll. C.C. 362,11. 


A gift by a husband to bis wife, either as a 
donatio mortis causa, or as a donatio inter vivos, 
to her separate use, must bo established by evi- 
dence beyond sus})icion. A claim of that nature 
nciratived. A defendant by her answer having 
claimed a gift from her husband as an absolute 
donatio inter vivos to her .separate use, whetlier 
evidence can be received to esimidish it as a 
donatio mortis causa. Qinoro, R alter v, Hodge, 

2 Swanst. 92 ; 1 Wils. 445. 8. P., fh'ant v. Grant. 
34 L. J., Ch. 641 ; II Jur. (N.S.) 787 ; 13 L. T. 
721 ; 13W.R. 1057. 

The plaintiff being possessed of siiares in a 
public company, when in a state of extrenne 
sickness transferred the shares into the name oi 
the defendant. The plaintiff liaving reeoveixui 
from his .sickness, but having subseqiieut ly 
become lunatic, a bill was filed in his nam(‘ by 
his committee to have the defendanl; de<;lared n, 
trustee of the shares : — Held, tli.at as the plainiitf 
had survived the sickness during which tlie trans- 
fer was made, the gift could not operate as a 
donatio mortis causa ; and, it appearing that the 
gift had been receivetl by the defendant upon 
the distinct understanding that it was to be 
absolute only in the event of the death of tijo 
plaintiff : — Held, that the defendant rnu.^f 
considered as a trustee of tlic shares hw the* 
plaintiff. Staniland v, Wlllott, 3 Mac. A G. 
664. 

Under the Wilis Act.] — Donationes mortis 
causa are not abolished by 7 Will. 4 & 1 Viet. c. 
56, Wills Act. Moore, v. Barton. 4 l)e G. k 8m. 
517 ; 20 L. J., Ch. 626. 

Nature of Gift.] — The deceased musi at ihe 
time of the supposed gift part vvltii all durninion 
over it. Hawkins v. Bleuntt, 2 Esp. 663 : r> R. Pu 
761. 

Incomplete Gift.] — The pirinciple asu'ord- 

iiig to which equity will not render its assistatiee* 
in perfecting an incomplete voluntary gift has net- 
ajjplication to a donatio mortis causa, and an 
instrument that does nut pa.ss by <ie] ivory may 
be the subject of a donatio mortis causa, and the 
executors of the donor will be considered us trus- 
tees for tlie donee for the purpose of givingfJTcct 
to the gift. Dillon, In re, DnfHii v. Dndha 59 
L. J,, Ch. 420 ; 44 Ch. D. 76 : 62 L. T. 6’l4 38 

W. R. 369—0. A. 

Delivery of Possession.] — To conHiitutea 

good donatio mortis causa there must be an 
absolute and unconditional delivery of possession, 
to the donee, or to a third pierson in trust for him. 
which possession must continue uuiiiterruptediy 
to the time of the donor’s deat.h. Bonn v. Mark- 
ham, 2 Marshall, 532 ; 7 Taunt. 224 : Holt, 352 : 
17 R. R. 497. 

A dying person tohi her stirvant t«) take the 
keys of her dressing-case, and to deliver her 
watch and trinkets which it contained t<'> tlur 
plaintiff. The servant took tlio keys and kept 
them in her possession until after ihe. <I<‘ath of 
her mistress : — Held, not a good donatio mortis 
causa. Powell v. IMllGar, Beav. 261: 28 
L. J,, Ch, 355 ; 5 Jur. (N.S.) 233 ; 7 W. II. 171. 

A verbal gift of a chattel wltboul actual 
delivery, does not pa.ss the property to the donee. 
Irons V. SmaUpiaee, 2 B. k All *^551 ; 21 R. It. 
395. 

G.^T. in his last illness showed a deposit note 
to his daughter the plaintiff, and told her iii 
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effect tliat waste h(,!loiiu‘ to bei* in the event 
of his (b'laili. '.riie })laintift‘ took the note, and 
b}' her father's <l!reetions placed it for safe 
custody in a eash-iiox which was kept in her 
father’s bedroom, but of which she had the key, 
and. to which she had resort for hoxisehold pur- 
poses : — Jleld, tlnit this was agood donatio mortis 
eansA. Ttnjlor, In- re. Tailor v. I’uijlor, 56 L.J.. 
cii. r?u7. 

in {he <aise of a donatio mortis causa, an actual 
delivery is indispensalhs lo vest the property, if 
t.he sidijeet-mattoi* is capable of delivery. If it 
be not HO, there must be a delivery oi; what is 
e(juivaieii1 to it at hiw. l.ii the case of stock, etc., 
delivery of tlie receipts, *kc., uot siffhcient to con- 
stitute sii(;h a, gift, tluuigh strong evidence of the 
intent. Ward v. H’f/rjnu', 2 Ves. L’ll, 

in every ilomitio mortis causa, delivery must 
be made ]>y the paiiy in his last sickness, and it 
may h>e to a, wife, }>eingin nature of a legacy, but 
nt.Hjd not l,)e proved witli tlie will. Miller v. 
Miller, :-} W Wins, -{nr. 

Where a <lisposition, of money is attempted to 
be supported a..s a donatio mortis causa, a mere 
general statement of the fact of a gift having 
been made is not suftieient, luit the particulars 
of the case must be fully stated, and it is essen- 
tial to the validity of a donatio mortis causa, that 
the money or thing given should be actually 
handed ovei* at tliti time. Thompmn v. Heffer- 
-nan, I- Dr. War. 285. 

A person having a considerable amount of 
bank-tK,)te.s concealed in her stays, being on her 
deathbed, took the stays and .said to (>., her 
cousin, who was standing by her bedside, that 
she was longing to give he.r these, at the same 
time holding the stays in her hands. G . took them 
up and put them at the foot, of the bed ; but on 
deceased saying, “Don’t leave them, keep them, 
take them, keep them, ami take care of them,” 
G. asked for a key of a box in the room belong- 
ing to t’ne deceased, which the deceased handed 
toiler; thei’eupon G. locked them up in a box. 
Immediately after d(.‘ceased’s death, G. ripped up 
the stays, took out the bank-notes, and replaced 
the stays in the box. She took away a watch 
and severai trinkets belonging to the deceased 
from the deceased’s liouse, of whicli she gave no 
immediate m.ieouiit, m.n‘ <]i(.l she mention the 
amount she bail found in the stays : — .Held, that 
Iiaving regard to the looseness of tlic alleged 
expressions used by the ileceascd when she hancled 
the stays to G., of which the evulencc itself was 
unsatisfactory, coupled with the conduct of G. 
in taking other }.u’operty of the deceased, the 
circumstances could not be considered to be 
such a delivery as constituted a donatio mortis 
causa, (oifnidinn v, Geiee, infra. 

.Pro]»erty not transferred by words of gift with- 
out an act ; t.herefore donatio mortis causa cannot 
be by mere parol. Doubtful whether it may 
]>e bv deed or wj'itinu'. Tate v. Ililhert. 2 Yq^. 

Deed poll not delivered, but operating at the 
death of grantor, and a bond given in favour of 
a natural daughter ; she was put to her election. 
Jvliihson V. Smith, 1 Ves. 514. 

Parol declaration of trust of money handed 
over to a third jiarty, on trust, by a person in 
extremis, su|jported, but held invalid as to stock, 
for which a pow.er of attorney iiad been given by 
the settlor, but which had not been acted on at 
her death. Peoldiam v. Taylor, 31 Beav. 250. 

A testator, shortly before his death, said to the 
person who had for several years acted as his 


land agent, that he wwffd make him a present of 
300^. ; and having been suddenly taken ill, he 
desired the agent to retain that sum out of a 
larger balance then in his hands. Jlo third 
person was present at this declaration, and on 
the day after the testator died. The agent was 
also a solicitor, and acted as such, together with 
his partner, for the testator ; and there was a 
suit pending against the latter in the exchequer 
at the time of his death. After the testator’s 
death in 1831, the agent acted as the solicitor of 
the executors, and made out for them an account 
of the testator’s assets, in which the 300Z. was 
treated as a gift by the testator in his lifetime to 
the agent, and the inventory returned by the 
executoi's contained a similar account of tl.iat 
sum. In 1832 the agent fun.iished an account to 
the executors, stating all the cii’ciinistances under 
w'hich he claimed credit for the 300/^., and taking 
cred.it for it against the balance in his hands, 
and stating that he retained the residue of the 
balance to meet the costs due to him and his 
partner, the amount of which he was then unable 
to ascertain. That account was retained by the 
executors without objection. In 1839 they filed 
a bill against the agent for an account of the 
sum due by him to the testator’s estate : — Held, 
that the agent was not entitled to retain the 300L 
at the death of the testator, and that the execu- 
tors liad not, by acquiescence, precluded them- 
selves from disputing his right to it. Walsh v. 
Stvddarl 6 Ir. Eq. K. 161 ; 2 Con. & L. 423 ; 4 
Dr. & War. 159. 


Delivery antecedent to Gift,] — Although 
delivery is essential to a valid donatio mortis 
causa, it may be antecedent to the gift. Cain v. 
Moon, 35 L. J., Q. B.587 ; [1S9G] 2 Q. B. 283 ; 74 
L. T. 728. 


Ee vocation.] — The gift will be revoked if the 
donor reserved possession. Bunn v. Marhiiam, 
2 MarslialL 532 ; 7 Taunt. 224 ; Holt, 352 ; 17 
R. R. 497. 

But the gift cannot he revoked by the will of 
the donor. Jones v. Selby, Pre. Cha. 304. 

Qu;^cre, whether a donatio mortis causa is 
avoided hj the fact that a will or codicil is 
subsequently made ; whether a remainder may 
be limited in a donatio mortis causa ; wdietber, 
the donatio mortis causa being of a mortgage 
debt, a gift of the same sum with the same 
remainder over in a subsequent codicil is to be 
considered-a satisfaction, Ilamhroohe v. Simmons, 
4 Russ. 25. 


May be coupled with a Trust.]-— A donatio 
mortis causa may be coupled with a trust or 
a condition, but the expression of the trust or 
of the condition must form part of the donation, 
either by being contemporaneous with it, or so 
coupled with it by contemporaneous words of 
reference, as in effect to be incorporated with it. 
Bwnne v. Boyd, Ir. R. 8 Eq. 609. 

The gift may be good although coupled with a 
trust that the donee shall provide the funeral of 
the donor. IIUls v. mils, 8 M. &: W. 401 ; 5 
Jur. 1185 ; 10 L. J., Ex. 440. 

Where a party near to her end, and on whose 
pillow a pocket with some money in it was lying, 
said, “ I wish A. to bury me comfortably, and 
have all I have” ; snbseqxientiy to which she 
changed the money into another pocket, and in 
the course of the day paid a portion of it away, 
and then made a declaration to the same effect 
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as before Held, that it was properly left to the 
jury to say : first, was this meant by the deceased 
as a donatio inter vivos of the money and pocket ; 
aii<L secondly, if not, whether it was a donatio 
mortis causa of those two things, or intended as 
a nuncupative will of her property generally. 1 b. 

Must he made in Contemplation of Beath.] 

— A donatio mortis causa must be made in 
contemplation of speedy death, and to take 
effect only in case of death, Tate v. Hilbert^ 

2 Ves. 111. 

Issue directed to try whether there was donatio 
mortis causa, as it did not appear to have been 
in the last illness. JBlount v. Burrow^ 1 Ves. J. 

54f> ; I Bro. C. C. 71. 

To constitute a donatio mortis causa, the evi- 
dence must be clear that the donor gave it in 
contemplation of death. Cosyialianv. Grioe,lb 
Moore, F.C. 215; 7 L. T. 83. 

Suicide of Donor— Public Policy.]— The 

owner of a deposit receipt gave the document to 
her sister under circumstances such that the jury 
found that it was so given in contemplation of 
death which was to b^e effected by suicide, and 
that the gift was to take effect only in the event 
of the donor’s death : — Held, that the gift did not 
constitute a valid donatio mortis causa. Qumre, 

Can there be a valid donatio mortis caus«d when ' 
the donor at the time of the donation is in good 
bodily health ? Acpiew v. Belfast BanMnq Co., 

[1806] 2 Ir. E. 204— C. A. 

Evidence of— Onus probandi.]— The burden 
of proof is necessarily on the donee, as, in the 
first place, so many opportunities, and such strong 
temptations present themselves to unscrupulous 
persons to pretend deathbed donations, that there 
is always danger of having an entirely fabricated 
case set up ; and secondly, without any inipnta- 
tion of fraudulent contrivance, it is so easy to 
mistake the meaning of a person languishing in 
mortal illness, and by a slight change of words, to 
convert the expressions of intended benefit into 
an actual 


certificates to his wife, and they remained in her 
possession until he rccpiired thorn in oi'der tp 
replace a lost dividend warrant. While <m his 
deathbed be handed the certificaies to iiis wife, 
saying, “These are yours." and also gave her a, 
deposit-note :—Hekr, that the gift of the stock 


ve all his shares in a par- 
ti, on condition of Ills paying 
'atorowed upon the shares to 
a letter to the mtuiager of 
that th.e shares shoulti be 
name of the son. The eer- 
the shares were {{eliverctd tr> 
dim inary to the preparatioti 
ed of transfer, fief ore the 
he tesrator died : — Held, that 
^ incomplete, and that the 
the gene i'i) I estat e. La m hert 
503 ;■ 13 W. K. 227. 


_ 'It of property ; and no case of this 
description ought to prevail, unless it is supported 
Viy evidence of the clearest and most unequivocal 
character 


Cosmhan v. Griee, supra. 

XTucorrohorated Evidence of Donee.]— A 

gift by a dying man of a banker’s deposit receipt 
under such circumstances as to constitute it a 
good donatio mortis causa will he upheld, even 
though the only evidence in support of the 
claim be that of the donee, if the court considers 
the evidence trustworthy. Furman, In re, 
Farman v. Smith, 57 L. J., Ch. 637 ; 58 L. T. 12. 

A donatio mortis causa may be established 
by the evidence of the donee alone. M' Gomiell 
V. Jlyuray, Ir. E. 3 Bq. 460. 

When Presumed.] — Where the circumstances 
are such as to indicate an intention to make 
a testamentary gift, and the intention fails 
foi’ want of proper attestation, a donatio mortis 
caus^ will not he presumed, Patterson, In re, 
4 Be G. J. & S. 422 ; 33 L. J., Oh. 506 ; 10 L. T. 


Bonds.] — U|;>on the deatli of a resrat 

ten Austrian bonds were found, amongst iitlier 
securities, in a box at his house, with tla^ follow- 
ing indorsement : “The first five mnuhers nf 
these Austrian boiifls belong to and are ii. 
property.” signed by the testator. H. 1). was 
his housekeeper, and the key of the box was 
given into her custody : — Held, that as there had 
been no actual transfer or delivery of the l>mids 
to IL D., they still remained part of the testatnr's 
assets. Trimmer v. Banhq, 25 L. J., t'h. 124 ; 
4 W. E. 399. 

A bond, tliough only a cliose in. aetiotu is a 
good subject for a donatio mortis e.ausu he('a.iise 
the beneficial property or interest, which is the 
debt at law. still remains in the donor, notv^ltli* 
standing his transfer of it. Snriqrore v. Jitulcy, 
3 Atk. 214 ; Rid.gw. t. Hardw. 21)2. 

G-ift of bond, by tlelivering it, and saying, 
“ There, take that, ami keep it ” in last sickness, 
and donor dying two days siftcrwards, hc?ld to be 
donatio mortis causa, and donee at liberty to sue 
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in execLit'ors name on it; ho indemnifying. 
Gardner Y. Parlier^ H Madd. 184-. 

There cannot be a gift of bond or chose in 
action by way of donatio mortis causa, neither 
can anything o[)erate as such without having 
been delivered in the testator’s lifetime by him 
■or his Older. Miller v. Miller, 3 P. Wms. 358. 

The obligee of a bond, five days before her 
death, assigned a mernoraiidinn, not under seal, 
which was indorsed upon the bond, and which 
purported to be an assignment of the bond, 
without considt nation, to iier niece, to whom the 
bond was at the same time delivered : — Held, 
that the transaction cfudd not be considered as 
a donatif) nmrtis causa, as there was no evidence 
to shew at wliat time, or under what circum- 
stances, the bond first came into the niece’s 
possession, and as the assignment was immediate 
,aufl unconditiona,! ; and that, as the gift was 
incomplete, and was without consideration, the 
■coiu’t could not give effect to it. Edwards v. 
Jones, ] Myl. (Jr. 226; 5 L. J., Oh. l‘J4. 

Railway Stock.]— Held, also, that rail- 
way stoc.k cannot be the subject of donatio 
mortis causa. Moore v, Moore, supra. 

Deposit Hote.] — A deposit receipt in 

the ordinary form izscd by banks may be the 
subject of a donatio rnorfis causa; and this is 
so, although the receipt is expresse<l to be not 
transferable. Cassidy v. Belfast Banhina Clk, 
n L. B., ir. 68, 

A woman claimed railway certificates and a 
deposit note, either as having been given to her 
by her husband in his lifetime, or on the ground 
that he had constituted himself a trustee of 
them for her, or as a donatio mortis causa: — 
Held, That she was entitle<l to the deposit note 
as a donatio mortis causa. Jfoore v. Moore, 
sii['*ra, 

Deposit Rote with printed Cheque Rorm 

on Back.] — A dying man, in (ixpecration of death, 
stated his wisli to give liis wife aUtjZ. out of a 
sum (jf 2,700/. on deposJr at a hank, which was 
evid,enced by a deposit not.e in Ids possession for 
2,700/. on the back of which was a, printed cheque 
form whicii ha.d attachccl to it a notice of with- 
drawal. He tilled up the cheque and notice of 
wit bdra will for 500/. and sent the document to 
the btmk. but died witltin tw(; days of tliat date. 
Thu practice <if the bank was to roc[U ire notice 
ro be given seven days before withdrawal: — 
Held, that the 500/. liiil not pass by a donatio 
mortis causa, as the che^'inc for tiiat amount was 
not payable 1 ill after the lestat or’ s death. Mead, 
in re. Austin, v. Mead, 50 L. J., Ch. 30 ; 15 
(Jh. H. 051 ; .13 L. T. 117 ; 28 W. B. 891. 

A flanker’s deposit note is a good subject of 
donatio mortis causa ; nor is it the less so 
because it purports ft) lie “not transferable,” 
or because the depositor for the purpose of with- 
drawing the money is required, by the bank to 
sign a cheqtie iiulorsed upon the note. The 
dea,tli of the donor before presentation of : the 
cheque by Hte tionee docs not defeat the donatio 
mortis causa. Whether a cheque on a donor’s 
own account can be a subject of donatio mortis 
causa, qujcre. Mead, In re, Austin v. Mead, 
siq>ra, distinguished. Billon, In re, Bujm v. 
JJuJHn, supra, col. 320. 

— ITnittdorsed 'Deposit Receipt,]— A deposit 
receipt unindorsed is a gooil subject-matter of 


a donatio mortis causa. Barter v. Walsh, 718961 
1 Ir. B. 148— -C. A. 

— — - Evidence of Grift.] — Assuming that a bank 
deposit receipt, whether indorsee! or not, may, by 
manual delivery, be the subject of a donatio 
mortis casua, the evidence of* the gift must be 
clear and unequivocal. Bunne v. Bo yd, Ir. R. 8 
Eq. 609. 

On the day before his death B. stated to B.’s 
wife how, in the event of his death, he wished his 
property to be disposed of, and, on the following 
morning, having dictated and signed an order on 
the Provincial Bank to pay to B. the amount of 
some bank deposit receipts, attempted to indorse 
them, but, after indorsing the first, was unable to 
proceed, and very shortly afterwards died with- 
out giving any further expression of his inten- 
tion: — Held, not to be a valid donatio mortis 
causa to B., either absolutely or as a trustee. 
Ih. 

- — Delivery of Savings Bank Book.] — The 
delivery of the book of a depositor in a savings 
bank is not sufficient to constitute a donation of 
the money deposited. M'Gonnell v. Murray, 3 
Ir. Eq. B. 460. 

Of Mortgage Deeds.] — Whether a mort- 
gage can pass by parol gift. Whether such a gift, 
in this case, is to be considered as donatio mortis ^ 
causfi or donatio inter vivos. Hassell v, Tynte, 
Ambl. 318. 

Delivery of a mortgage security : — Held, to be 
a good donatio mortis causa, and the heir or 
executor bound to give effect to it. Buffield v. 
IHgIis, 1 Dow. (N.s.) 1 ; 1 Bligh (N.s.) 497 ; 30 
R. R. 69. Overruling Buffidd v. Elwes, 1 
Sim. & S. 239 ; 1 L. J. (o.s.) Ch. 213. See 24 R. R. 
173. 

Mere delivery up of deeds does not cancel 
mortgage debt ; but when accompanied with the^ 
mortgage bond on purpose to release debt in case 
donor should die of the present illness is, it seems, 
a good donatio mortis causd. Hurst v. Beach, 

5 Madd, 351. 

(Tift of money due oh mortgage and bond 
by testator some time before his death to a 
daughter, not sustainable by fact of merely 
changing the securities from one drawer of a 
bureau to another, proved by his widow, who 
sought to discharge herself by payments as 
executrix under the will. Bryson v. Brownriyg, 

9 \"es. 1. 

W., whilst suffering under an illness, from 
which he never recovered, and being a mortgagee 
of his son, gave his sou the mortgage deed, 
saying, “Take this, but do not wrong your 
children, and do not mortgage your property,” 
the father not being aware that the son had 
already mortgaged the estate : — Held, that this 
was a good donatio mortis causa to the son. alone. 
Merideth v. Watson, 17 Jur. 1063. 

• Of Key of Box.] — The court will not 

enforce an incomplete voluntary assignment, 
evidenced by delivery of a box (retaining the 
key), such box containing wliat purported to be 
a wi'itten memorandum of gift of real estates and 
chattels, the memorandum not being under seal. 
Warrimr v, Moyers,. 42 L. J., Ch. 581 ; L. E. 16 
Eq. 340 ; 28 L. T. 863 ; 21 W, R. 766. 

A person, having some Dutch bonds and the 
title deeds of certain estates, 'which he keeps in a 
box, delivers the key of the bos to J., in whose 
house' he lives and with whom he is on terms of 
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intimacy, and tells a third person that the con- 
tents of the box belong to J. He, hbt\wer, keeps 
possession of the box, directing J. to open it for 
him from time to time as occasion requires. He 
also receives the dividends due on the bonds. A 
few weeks before his death, being in his eightieth 
year and iniinn in health, he directs his nurse to 
deliver the box to J., which she accordingly does, 
and J. keeps the box till his death. Upon the 
box being subsequently opened, the envelope in 
which the bonds are contained, is found to be 
addressed in the handwriting of the deceased to 
the wife and sisters of J., with a direction that it 
is to be delivered ‘‘ unopened,” and attached to 
the envelope is a letter addressed by the deceased 
to the same person, stating the shares in which 
each is to have the benefit of the bonds, stating 
also, by way of postscript to J., that the writer 
takes tliis course solely to evade the legacy duty, 
and that he recoin me'iKls perfect silence on the 
subject. Tlic transaction amounts neither to a 
gift inter vivos, nor to a donatio mortis causa in 
favour of the wife and sisters of J. Farquharson 
v. C(cm^ 2 Coll, 0. C. 356 ; 15 L. J., Ch. 137 ; 10 
Jur. 63. 

Bills of Exchange.] — The same man 

under the same circumstances gave two bills of 
exchange drawn by himself to his ovm order, but 
unindoj'sed, to a friend, and requested him to 
present them and give the money to his wife ; 
the friend undertook to do so, and gave the bills 
of exchange to the wife, by whom they were not 
presented until after the testator’s death : — j 
Held, that the bills of exchange passed by a] 
donatio mortis causa. J/‘ Gonnell v. Murray^ 
supra. 

A gift of bills of exchange, payable to Abe 
donor or order, by way of donatio mortis causa, 
was supported. Uanh'm v. Wequdm, 27 Beav. 
309; 29 L. J., Ch. 323, n. 

Promissory Note,] — So a promissory note, 

pav’able to ordc]*, may be the subject of a donatio 
mortis causa, and will pass thereby, though linin- 
(lorsed. Veal v. Veal, 27 Beav. 303 ; 29 L. J., 
Ch. 321 ; 6 Jur. (N.S.) 527 ; 2 L. T, 228 ; 8 
W. B. 2. 

C., ill 1858, bought in the incumbered estates 
coinl an estate for 3,0257., and had it conveyed 
absolutely to his daughter, H, C. She owned 
l,52r>L of the purchase-money ; C. contributed 
1,500^. At the time of the purchase C. used some 
expressions as to his intention to give this sum 
to his daughter, but he soon after took from her 
a promissory note, playable seven daj’s after date, 
in respect of the interest on which accounts were 
regularly stated and settled between the father 
and daughter during his life. In December, 
1873, C. signed an iiulorsement on the note as 
follows “ X direct that this promissory note be 
delivered up to be cancelled after my death, to 
the intent that my daughter H. C. shall be exone- 
rated from payment of same. Dated lOtli 
December, 1873. — P. C.” This was attested by 
only one witness. There was inliable evidence 
that at various times, particularly when ill, the 
father told his daughter to take possession of the 
note when he was dying. He had the conveyance 
and the note tied together and pilacedinhis deed- 
box, and he had a label on them, “ These belong 
to H. C.” 0., having recovered from former ill- 
nesses, died after a few days’ illness in 1876. In, 
his last illness he said nothing as to the note. 
About an hour before his death, when he was 


insensible, the daughter got his keys and open(‘d 
the deed-box, and found the conveyance and tlir 
note, as above described, and on reading tlu; 
indorsGincnt she replaced tliem in tlie box : — 
Held, that there was no gift of the noh‘ intei' 
vivos, nor donatio of it inoi'ti'^ eniisa. nor any 
valid testamentary dis])OHitlmi of it in th(3 flangh- 
ter’s favour, and <hat it still remained pari of 
C.’s assets, ^rc-v.s* v. ^Vc.v.v, 1 Jj. U. Ir. 389. 

Some months before his dtr'dli a testaJor gavo 
to S., his nephew, who was resi<liHg with him. 
certain promissory iiott's, of whieJi lie vvas tho' 
holder and payee, witli the words, - I give* yon 
these notes,” adding, soon after, lliai S. .^houhi 
have them at his death, hut that he wtdied to lio 
master of them ns long as he lived, (hi 1 lie s-itno 
day each note was indorsc'd witli theso wt >rd'.. 
‘•1 bequeath, pay the within eonTcnls to S. oi- hi- 
order at my death,” and this indorsement wa"- 
signed by tiie tc'stator, and attested by a single 
witness Held, tliiit this was intended oidy a-, a 
testamentary dispositioti, whieii failed tht'otieh 
informality, and that the notes were part <if the 
testator’s estate. FatfenvN, I/i rr. s\}]ini. 

The indorsement and delivery of a | irons issuiy 
note to be cli’ectinil must be sutdi as will enalds! 
the indorsee himself to indorse and negotiatt? it. 
Ih. 

A gift of bills of exchange. |)aynJ.>le to the 
donor or order by way of a <lonatio mortis causfi. 
was supported. Ilanhui v. Veydi-lln, 27 Beav. 
309 ; 29 L. J., Ch. 323, n. 

, One, by will, <Us}>oses of his personal estate, 
and afterwards, by ])aroI, gives Ufo/. bill to <‘ine 
to deliver over to his nephe-w, if the tovtaior 
should die of that sickness, atid gift deere‘cd '.rood. 
JDrury v. Smith, 1 P. Wins, Ihl. 

And see Mead, In. ir, Andtut v. Mead, snjirti. 

Cheque.] — A., four day.', Ixd'orc his death. 

gave to his wife a cherpte for l.ooog, winch 
she immediately afterwards, by hi-; din.-etiofo 
exchanged for (me of l>.‘s cheqiioH; for the -amo 
amount, which was })Ost-d.ated, and tJivnd'oh; 
void. The testator’s cheque having boem j.aid to 
B. about two hours before the te-'tstorV doatl!. 
B. shortly after that event gave to the wifhav of 
the testator a cheque IVtr in exchange for 

that which be had prtivioudy given to her. tuni 
this second cheque was shortly afterwards- paid 
to the widow' : — Held, in etfect, a good {lonatio 
mortis causa from the testator to his wife. 
Bouts V. Ellis, 4 De (>. M. &; G. 219; 17 dttr. 
585 ; IW. 11.400. 

An uncle iqtou his deathlied delivered to his 
nephew a chei|uc for 4,000/., and with it Ids 
banker’s pnss-liook, 'Xhe <‘he(|iie was nut piH*- 
sented until after the donor’s deatlt ; — Held, 
that the intended tdft failed. Beal: v. Beak. 
Beak, In ve, 41 L. d., Ch. 470 ; L, B. .13 Eq. ISO : 
26 L. T. 281. 

A husband being resident at St. ileino, in Italy, 
ill his last illness drew bis cheques on his bonds m 
bankers, paytible to order, ami nave llumi to hi^- 
w'ife, who indorsed them to her batik at St. Ri-mu, 
and paid tliem into tlieir bank. X’lie chtHpn-. 
w^ere not jiresented fur paymetit in Londiui nil 
after his death : — Held, tiiat the cheqmjs wert‘ 
good donatioiies mortis cans:!, and thai the 
widow' wms entitled to the proceeds out- of tin.; 
testators estate. Bolls v. Bearee. 4f> L. t'h. 
791 ; 5 Ch. D. 730 : 36 L-. T. 438 ; 25 W' , IL 
899. 

A delivery of a cheque on the donor’s banker., 
in his last illness, payable “ to or l.tearer,”' 
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and signed by the donor, is an adequate gift of 
the arnount, if tlie donee receives the money 
fi'om the banker in tlio donor’s lifetime, or before 
the banker has notice of the donor’s death ; or if 
the donee negotiates the cheque for a valuable 
consideration, or in payment of a debt ; but 
such cheque will not operate as an appointment 
of so much, if the donee retains it in his posses- 
sion till aiter the donor’s death. Tate v, ITd- 
hart, 2 Ves. Ill : 2 11. K. 175. 

A lady. <luring the night in which she died, 
signed a.nd. ham led to a trustee of a charity, 
estal)iislnid liy herself, a, cheque for bOOh for the 
use of the charity. The laxly died before the 
morning, so that the clieque could not possibly 
be cashed before licr death : — lichi, that there 
was no donatio mortis caaisa, and that the bOOh 
belonged, not to i]\o cliarity but to the residuary 
po'sonai e.stn,te of the deceased. TIewItt v. Kayp^ 
,H7 L. J., CTi. cm ; L. 11. (J Fap 108 ; 16 W. 11. 
.s:i5. 

A,, being in a declining state of health, 
delivered to B. a, locked cash-box, and tohl her 
to g(j tit his xlcath foi’ the key ; and that the box 
contained money for herself, and entirely at her 
xlisposal tifter lie wtis gone, but that he should 
want it every three months while he lived. The 
box was twice delivered to A. by his desire, and 
he delivei’cd it agtiin to B., and it was in her 
|)OsseHsiou tit liis death. The box was broken 
open by B. tift:ei‘ A,’s detith, and contained a 
cheque for 500Z., diTtw-n by C. in. favour of A., 
and inclosed in a cover indorsed with B.’s 
name ; tiud the key (whidi A.’s son refused to 
deliver to B.) had a piece of bone tittached to it, 
with B.’s name written on it : — .Held, that this 
was no donatio nmrtis causa. Iladdel v. Dohree, 
infra. '■ 

A man. in his last illnciss, ti few dtiys before his 
xh^atli, made a codicil to his will, giving certain 
})enetits t<.» liis soii-in-law'. A., and. appointed B, 
his exeemfor. On tlie same day the testator 
drew a ilieque on a pltiin sheet of ];)a],>cr for DOOi?., 
ptiyable to Ik, to whom he owed 2(.)0k, and wrote 
on the same sheet, A. 200Z., B. 200Z,, executor- 
ship fund 500/. The cheque was presenteil, and I 
paid Ijcfore the testator's death : — Held, that j 
this was nor a d(/natio mortis causa, but a com- ' 
plete trust of 20o/. in A.'s favour, and that it' 
was nor necessary that he should have any notice 
of it previouslv to the resta.tor’.s death. Tate v. 
LeHliflad. I Kav. b.5S ; 2r5 L. J., Cli. 736 ; 2 W.H. 

• ■■bBO., ■' ‘ ■ . j 

A cheque ])ayable to the donor or order, and, ' 
witiiout having l>eeu indorsed by him, given by 
ilie donor during his last illness to his son, 
sta.nds on lire stime footing as a promissory note 
or bill of exchange payable to tlie donor or order, 
and will pass to the son by way of donatio 
mortis causa. Vra! v. Teal (supra) follow'’ed. 
Clenuntt v, 54 L. J.. Ch. 158 ; 27 Ch. D. 

■bBl : BB W. E. 40. 

Policy of Insurance,] — A policy of life 

insurance may be t he subject of a donatio mortis 
causa. 117/?^ v, Amina. 1 B. tk S. 101) : 30 L. J., 
Q. B. BIB; 7 Bur. (xs.) 490; 4 L.T. 283; 9 
W. E. 691. S\ C., from A m inn v. 33 

Beav. 619. 

Insurance Money.] — A., having made his will 
in 1880, by which be gave the income of his 
property to his wife B., fell ill in 1887, and 
being in anticipation of death, signed the follow-' 
ing xlocument : ‘‘ 1887, March 1. — I give all 


my insurance money that is coming to me to my 
wife B. for her own use, as well as 200/. in the 
hank. This is my wish, — A., witness, 0.” This 
document was, at A.’s request, placi.^l with his 
will, and remained there till his death in April, 
1887. Evidence having been admitted as to the 
circumstances atteniling the execution of the 
document : — Held, that eifect could not be given, 
to the document as a donatio mortis causa. 
Huffhen, In re, 59 L. T. 586 ; 36 W. E. 821— 
O.A.- ■ 

Debt,] — .Donatio mortis causa may be of a debt, 
but not in satisfaction of another debt. Clamer- 
ing V. Yorh, 2 Coll. C. C. B6B, n. 

A. lent B. 500/. in October, 1843, on which 
occasion B. wrote and signed the following docu- 
ment : “ Eeceived of A, 500/. to bear interest at 
4/, per cent.,” and gave it to A. In June, 1845, 

A. , being dangerously ill, gave the document to 
her servant, with an expression to the efiect that 
she wished the debt to be cancelled. Ten days 
after this tlelivery A. ilied : — Held, that this was 
a donatio mortis causa in favour of B. Afoore 
V. Barton., 4 De G. & iSm. 517 ; 20 L. J., Oh. 
626. 

A. lent B. 100/. in October, 1843, on which 
occasion. B. wrote and signed the following 
document : “ Eeceived of A., for the use of C., 
100/., to be paid to her at A.’s death, but the 
interest, at 4/. per cent., to be paid to A.” 
Underneath was written, “ I approve the above,” 
which was signed by A. This document was 
given to A. The money was not pai<l to A. in 
her lifetime. In June, 1845, 'A. died : — Held, 
that B. was a trustee for C. of 100/. at the death 
of A. II). 

Chattels.] — Husband, on his death-bed, 
<lclivers to his wife a purse of 100 guineas, and 
bids her apply it to her own use. This is donatio 
; mortis causa, and a good legacy to the wife, and 
shall not go to the executors or administrators of 
the husband, if there is sufficient to pay debts. 
So, likewise, if the husband being ill (ut supra) 
draws a bill on his goldsmith to pay his wife 
lOi)/. for mourning, this is a good appointment : 
more doubtful if the money on the bill were 
received in the husband’s lifetime. Lawnou v. 
Latenon, 1 P. Wms. 441. 

Bill by the administrator of the deceased for 
an account of personal estate given as a donatio 
mortis causa to a negro, who bad been brought 
to England as a slave, dismissed with costs. 
Shanleg v. Hart eg. 2 Eden, 126. 

Testator makes a will, and encloses in it 100/. 
foi- the executor, in whose hands he ])laces the 
will. Ho subsequently makes a fresh will, but 
keeps the former, and directs it to the first exe- 
cutor, saying it contained something for him : — 
Pleld. a good donatio mortis causa. IBll v. Chap- 
man,' 2 Bro. C. C. 612. 

Where A., the donor, delivered a cash-box, 
desiring B., the donee, to go after his death to 
his son, who had the key, stating that it con- 
tained money, to be entirely at B.’s disposal, but 
that he should want it every thine months as 
long as lie lived, and it was twice delivered back, 
but was ill B.’s possession at the time of the 
death, the key being ticketed in the name of 

B. , in. the son’s possession : — Held, not a suffi- 
cient donatio mortis causa, nor such a trust for 
B. as the court would execute. Beddel v. Bohree, 

M., in her last illness, requested of her husband, 
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that her wearing ai)parol, watch, rin^, &o., 
in her possession, and used by her, might be 
given to her daughter, and put into a friends 
hands for her daughter’s use, which the husband 
promised, and after his 'wife’s death' gave the 
said things to his daughter, made an inventory, 
and locked them in a strong chest, gave the key 
to his wife’s friend, and sent the things thei’ein 
to her for his daughter’s use Held, that | 
although the husband afterwards _ took some ot 
the things into his possession again, that is not 
sufficient to invalidate the gift, which was 
perfect by the former act. Lucas v. Lucas, 1 
Atk,270. 

Law in Scotland.] — In the law of Scotland, 
general words of disposition in a mortis causa 
deed are, in the absence of any proof of a con- 
trary intention (and the law of Scotland allows 
such contrary intention to be i)roved by evidence 
of a kind which in Kngland would not be admis- 
sible for that purpose), sufficient to pass heritable 
property vested at the date of the deed in the 
disponer with a special destination to heirs sub- 
stitute. A, was fee simple proprietor of the 
estates of Kintarhert and Crossaig in fecotlaiul. 
He died leaving a disposition and settlement, 
without prohibitory clauses, disponing these 
lands to B. and his heirs male, whom failing, to 
C. and his heirs male, whom failing, to certain 
cousins in succession, and their respective heirs 
male. B., who owned other estates, took^posses- 
sion, and died leaving a mortis causa deecl, 
giving, in language entirely general, all his 
heritable and movable property to C. and his 
heirs, whom failing, to his sister, D. 0. entered 
into possession of all B.’s estates, and soon aftm*- 
wards died intestate and without issue. The 
sister, I)., then, as heiress of provision under B.’s 
general mortis causa deed, claimed the estate 
of Kintai’bert and Crossaig as well as the other 
lands of B. E, disputed D.’s right, claiming 
these estates as heir of provision under A.’s 
settlement ; contending that the general term of 
B.’s deed could not be held to include Kintai'bert j 
and Crossaig, lands already settled upon a desti- 
nation of heirs ; nor wns this B.’s intention : — 
Held, affirming the decision of the court bekwv, 
that D. wms entitled, because B. -was absolute 
fiar, being the heir in possession under a settle- 
ment or entail without fetters, and therefore a 
general disposition by him passed these lands as 
part of the universitas of his estate, there being 
nothing in the mere nature of such a special 
destination, as here, to prevent it ; aiul no proof 
of any contrary intention to limit the operation 
of such general words. CavtjMl v, Camphell, 
5 App. Cas. 787 — H. L. (Sc.) 

In Isle of Man.] — In the Isle of Man the 

ecclesiastical court has Jurisdiction to try the 
validity of an alleged donatio mortis causa. 
Ccsruihaii v. Grice^ supra. 

Pleading.] — A statement of claim alleged that 
an intestate “two days before his death, made 
a good and valid donatio mortis causa to the 
plaintiff, of the wffiole of his moneys standing on 
deposit to his account at the Ellesmere Savings 
Bank,” but did not state any facts amounting 
to a donatio mortis causa. Demurrer allowed, 
on the ground that the facts alleged in the state- 
ment of claim did not shew a valid donatio 
mortis caus0,. Towmend v, Parton, Parton., In 
re, 4o L. T. 755 ; 30 W. E. 287. 
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IV. EXECUTION. 

A. Signature of Testator. 

1. Under the Statute of Erauds. 

What is a CSrood Signing-Acknowledgment of 
Signature.]— -AdmiBsiDn of signature by testiitui* 
to will in presence of the witnesses 
land. Graifson v. Willthison, Dick. 1.><S : 2 \ 

454. 

’ Admission of scaling ami delivery not 
evidence thereof. Ih. c r .. s 

Not necessai'y, umler the btatute or. r 
that a testator should sign in the pixeience ut the* 
witnesses ; his acknowledgment of ms hami- 
writing is sufficient, although dime to the si-iveml 

witnesses at didereiit times. Jh. _ 

Acknowledgment by devisor of his hand writ ing 
to one of the witnesses wiio di(l nor see hint exe- 
cute, good. Addy v. Gr'uc, S \ .... 

“ 1, A. B., do make this my will,' ei[Uivaient to 
signature, and, if acknowiedged before thiee ^Ci- 
nesses, a good execution within the Statute ei. 
Frauds. "lion son v. furnouT, IS Ves. ISH, 

In proving execution of tlcvise, tui ual signature 
by devisor in presence of three witnesses is nut 
required, if he declares it to be nls will beiore 
those wiio did not sec him sign, tnid se]5urate 
attestations sufficient. Wcsthccch v. Kennedy, 1 
V. &B. ;m ^ ^ ^ 

Where the testator owms his hand berort* tne 
witnesses wiio subscribe the will in the testators 
presence, the will is good, though all the wit nes.-*'t.'S 
did not see the testator sign the will. Stcnehcasc 
v. Ki'ch/n, 3 P. Wins. 254. 

Will sLibscribeil by thrive witnesses, btibre wn-. mi 
testator declared it to In* bis will, but uid not 
sign it ; sueb declaration is equivalent hmsignrng 
before them, and such will is good witliin^ tlu; .‘nh 
section of the Statute of .Frauds, and is al-o a 
good will of reveeation within tin; tlth. Id ids v. 
SmiGi, 1 Ves. 11. 

Witness may attest separately ; in that ease. A 
testator acknowiedged before inch, or sigin ),H‘tot'e' 
one, and acknowicxlges I efore the rest, it ond ; 
but otlierwise if he signs it before each only, 
because three different exe«;in ions, and no <me 
good within the statute. 

The construction of the lixecutiun of a will is 
the same in eqiiitj'' iis at lawx Jh. 

A will of land written by the testator, a.nd 
published in the presence of three sevei-al W'it- 
nesses, at three several times, and attoted f?y all 
at the said res])ective times in tiie pi’cseiice ul tlie 
testator, sufficient within the Sttdute of Frauds ; 
but whether the mans uwming the writing^ to l>e 
his in the presence of tlie witnesses lie sufficient, 
qiifcre. Cook v. Parsons, Pre. i'h. 184 : 2 Venn 
429. 

J. 0., on the lihli June, 1.^25, made a W’id 
devising Ins real estate to E. O., and on tlie ‘i.ath 
November following executed anotluir will, <11;- 
posing of his personal e.‘^tate nujrely, but contain- 
ing a clause revoking all hirmer w’ilis, a mi a,t t <‘Me* 1 
by three witnesses in the following maniu.T— 
namely, the testator told two of the witins.'.i-s 
that tiie document w'as his will, p<.tinted mil his 
name, and acknowledged the signature to he Ids, 
whereupon they subscribed and attested the will. 
Whilst the second witnes.s was in the imt of 
signing, the third witness accid<u’itally came into 
the room, and w'as asked by the t;<‘Stator to beemnc' 
a witness, although he (the testator) sai<l it was 
unnecessary. Tiie testator then gave the 'witness 
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to niuicr^tan*! that it was his will, but- di<l not pass the real estate, the statute not requirin^ir all 
out his uauK-, or aoknowh'd^e it to be his the sheets to be sealed ; and the second good to 
signal urt\ ti) this witness, whi_> might, however, pass the personal estate as a casus omissus out of 
have seen the uinuo , I, O. whilst in the act of the statute. Jlj/de v. Jli/de, Qh, Llai), lob. 
signing tlie <loeinneii1. :—fleld, that the secoml 

will was did.Y nxtHuitnd as a <icvising will under Will not duly Executed — Effect.] — Will not 
the Siatuieof Frauds ; — Hchl filso, tliat although duly executed according to statute has no oiiera- 
convi-rsant |ie.rsnna! property merely, it tion even to raise an election against person 

was a. g'H)d will of ]‘(iVoe;dinri of the freehold, taking personal estate. Ilcheshn' (^Earl), Us 
V. 0(jh\ Sau. ^ Sc. 1. 1 Ves. 372 ; 6 11. K. 138. 

Serubh-Y fhai , even ns a ‘-writing of revoca- 
tion.” it w;r^ well oxeeutfui under the statute, the Void as Appointment.] — A. devises free- 

aeknow!(‘d'riue!ii <h’ I ht‘ tost at or being eijui valent hold lands for a charity, but the will %vas ttot 
to the ^igni^tg iti the preM'nce of the witnesses, executed in the presence of three witnesses; 
7//. adjudged, the will being void as a will, it could 

IhtbliojU i*>i! roi luiro'^ ni> formal words. Malter- not operate as an appointment within the statute 
//’// V. Slson^ 1 .lur. .“r/S. of 43 Kliz. Att.-Gen. v. BanieH, 2 Vern. 51)7 ; 

Ih-o. Ch. 270 ; Gilb. Eep Kep. 5. 

. — ~ Beclaration in Attestation.]-—- A dechtra- But such a will may operate as an appoiiit- 
tion by the tosiatur. in atiostat ion of }>art of his merit as to copyhold lands, where there is a 
will, thai lands -honld go to a etu-iuin })ersnn, not surrender to the use of the will, they passing by 
a sutheieiu do'V I>e of tiiein under the Statute of the surreuder and not by the will. Ih. 
j-'ratids, not being -igned by tin; testator or i.>y A. devises by will to which there are no 
any peisou by Iris fliretitiou. J*!puntsh(i,^sftt w witnesses, and afterwards makes a codicil, 
])(iio 2 BolUv ik 10 i. executed in the presence of three witnesses ; the 

will is void as t,o the land, and the codicil will 
— Mark.] — A will wa.'. sufliciently signed, not support it. Ih. 
within tht^ StaUiie of Frauds, s. 5. by the devisor 


]nirtiug his tuark in-tou! 


igning his name to 
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it. aft hough !!»■ wa> an odiioaited person and able sufficient to pass personal estate will not revoke 
to write uell, Dnjls^r uv Jithtr v. 3 a prior will of real estate made according to 

N. k B. : S A. E, lU ; 1 W. W, k H, 148 ; Statute of Frauds. Limhery or Lunhery v, 

7 L. fi.. hk B. 137 : 2 .litr. 77.5, JA/w/q 2 Oomyn. 451. 

A te^^ulor. unable froiu to sign his will, , . , , 

had id^< band guiih'.l In making hi^ mark Hehb Unexecuted Memorandum indorsed on Will.]- 

a^tiiHeionrjulgmtnirewithin the Stat uteof Frauds. A. gives an annuity of 20Z. to his daughter, and 
B7/.S70/ V. ihiidard. B2 Situ, 2s. the heirs of her body, quarterly, without any 

abatement. B., the surviving executor of A., 

Sealing. " Sr-aiing a will was not a snffi- gives to the daughter of A. and her daughter an 

cteuT -igibiig -fit wd ilia "the Smiute of Frauds, ajuiuity of 20/. by his will, to be paid quarterly, 

23 BatY 2. 3.". 5. ree.ardiug die ext.-ent inn of i wit limit any abatement, out of his freehold 


wilB. Suidh V, 7wv/,v.v. I WdkbdIJ. i houses ill Holhorn, and if they di<3 without issue, 

K.x'ctniii'tu id a devi-v undiu* tin; Statute of I then to return to the plaintifl:, his heir, and by an 
Frauds. 'u;; imi -ienai tuv bv t h- devBor in the I indorsement upon the will in pencil, not executed 
(.f I lire- a aisd their attestation j according to the Statute of Frauds, he says, I 

of hi- imi bv thior d>wr! 0 t iun. WrUfiit v. « hnpe this 20Z. will not be taken for another 20/. 
WakrtonL b“db * ' j annuity her father left her and her daughter.” 

Sealin'"' n-! ttc* the e.xecnfit)U of a j Bids indorsement held invalid, because nothing 

devi-c \uuh 1 rla* s» r Ue < f i'la'ud-.' nor sufficient ! can enlarge or diminish wliut affects real estate, 
withnuf -i odmn Ih, jiinless it be executed according to the Statute 

In 'iBemui.er A.' made ids will; ami inlofFrauds. v. 1 Atk. 425. 

Juiiuarv fallowing, dc-igfdug to make an! i. -n j 

aheraiAfi. h-oidm-d a deviv/tu be interlined, i What Property within the Statute -Produce 
The WU wa< n-ad ,n tid- -am tr» the teM at or, ' of Beal Estate Converted. ]—Direct ion by will 
wiio a I ' 0 !'' <vs 'd it. and pa? hi-i Kial on the wax j to sell real estates, and after the sale to pay 
in the pi’i’-cjn't' *>1 tlv* Miiae witnesses who certain legacies ; Held, upon the will, not a 

atu-r.'d h:< will at dr-B lait li*- diil not subscribe conversion out and out, and the surplus produce 
hi-, mime dr uov..:— ibid, a goodi signing, for (lues not pass by an unattested codicil. Uheddon 
the tc-taiur'.- -iib>eri'ning oidy with a view v. 8 Ves. 481. 

that tin witiit'-sc", mav kmov ilie will again. Produce of real estates converted by will . 
r,nni»:i,il V. /V, S \ni. A!,.r. Ml', i.l. 3. “ Held, to pass ou)j- where the t,vi 11 attested by 
Tesiati';xexeen(etMi.-r wi!i in the presciiicoof three witnesses to the iviU. ii. 
two wii ; >h,‘ iiriervvarils .ji iti, ill the ]>re- CtJiivcrsiou (iirecteti by wtil of rc,al estate into 

seiiee of a tliinl. "’i'liis is lav wiil.” hut iliii not personal, not to all intents, but tor the puroose 
put lii-r M'ol nor xiv ioM- ntinie wa-, of lier liiuiti- only of answering logaoics ami annuities, subject 
wriiinu. Lortl llai‘ilwi..-k.- infliiied this will was to that as to the real estate, a resulting trust 
Vidd, iK'rauvr lior ccxamlv (h'mfonnable to the for the heir, which cannot be affected by an 
statnte 2S.i Car. fr'/o//e. 2 -Uk, 177. iin.attested codicil beiiueatiung a lapsed shme of 

.Sealing iier will wiiiioui sigtiing in the pre- the residue. aoop(tr v. 6'autoa, 18 ^ es- *6fa. 
Benccufatblril w-iuicss wduhliiave been sufficient Devise of real estates to be sold, and the pio- 
to make ii a goiKl will, Ih. diice applied in the same manner as the rvalue 

A will, written on nine .wheels, was sealed by of the personal estate. , Codicil not executed so 
the testator, win. signed the draft of a new will t as to pass real estates, revotog the hequ^t of 
and then tore oif eigl.i of iliu he,als from the first |tbe residue, does not affeet the will as to the 
will ; yet. the will wan held u good will to IreaL Bdllmi v. Mei\ oil, 
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Testator, resident in Jamaica, and seised of 
plantations and slaves in the isLand, by his will, 
dated June, 1H34, after giving certain bequests, 
jiroceeded as follows: “ Also, 1 give, devise and 
bequeath, share and sham alike, unto K. and her 
children, all my right, title and claim to com- 
pensation such as may be awarded to me, as niy 
portion of the compensation fund, for the eman- 
cipation of such slaves as may belong to me, and 
be living on the 1st Angusi, ISJ-i."’ Tliis will 
was not attested so as to })ass mal estate, but 
was properly executed to pass })crso3ialty. by 
the law of Jamaica, slaves could only be (lireclly 
devised as real estate. J’he Act for the Abolition 
of Slavery (3 (k 4 Will, b c. 78, i)asscd on tlm 
28th Angnst, 1888) provided that, on the 1st 
August. 188-1, slavery should cease in the British 
dominions, and gave to the owners of the slaves 
a right to their sei'vices a.s ap|)renticcs, and to 
compensation for tlie loss of their services a,s 
slaves. The testa toi* died before this period of 
manumission arrived. The court in Jamaica 
decreed that the compensation money partook 
of the nature of mai estate, to the same extent 
as the slaves, and di<l not pass under the will. 
Upon appeal : — Held, reversing such decree, that 
(treating the slaves as real estate) the legislature 
became purchasers under tlie 8 & 4 Will. 4, c. 73, 
from the date of the act, giving a limited interest 
in the slaves for a term of years to the vendor, 
and that the money to be received under the 
compLilsory sale of the slaves was converted 
into personal estate, and ])assed to H. and her 
children as specific legatees under the will. 
Rielut)‘fh V. Jtima'ioa (Att.-Gen^^ 6 Moore, P. C. 
381 ; 13 Jur. 197. 

Shares in Waterworks. ]^The shares in 

the Chelsea Waterworks Company are personal 
jjroperty, and will therefore i)ass by a will not 
executed according to the provisions of the 
Statute of Frauds. BlUjli v. Brent, 2 Y. & C. 
268, 

2. Under the Wills Act. 

Signature by Agent.] — If the signature of a 
testator, who is too ill to write himself, is signed 
in his presence and that of the attesting wit- 
nesses by a third party, such signature must, 
nevertheless, be accompanied by some act or 
word on the part of the testator to shew that it 
was marie at his request. ^lurrlialL In aaodr of, 
IBL. T. 643. 

A testator at the time of the execution of his 
will was in such a weak state as to be unalde to 
affix bis signature, and it was signed for him bv 
the iierson who drew it. The court, on affidavits 
that the testator had frequently afterwarrls con- 
firmed the will, and that the next of kin did not 
object, granted probate of the will. Elrorli. In. 
(jvodH of, 20 L. T. 757. 

Presumption of due Execution.]-— The 

cases which have been decided in reference tr) 
the presinnption of dim exi'cntion of wills apply 
as well where the allegetl tc*stator’s sigiiatui'e has 
been affixed by his direction as where lie has 
himself actually written his name. Gleru v. 
Barry, 21 L. Ik, Ir. 1.52-G. A. 

With Initials.] — A testator, in the pre- 
sence of two subscribing witnesses, affixed a seal 
stamped with his initials to his will, which was 
entirely written by himself, placed his finger on 
the seal, and said, •* This is my hand and seal — 


Held, that the will was suilicienlly signed by 
him. Bmerron, In yoodr of, 9 L. IL. Ir. T18. 

By Mark.] — A will, juirportiiig to be 

that of “ S. Clarke,’' and delivered by her as 
such for safe custod^^ to one of iier exee.uiors 
shortly before her dc:xth, was excciited by mark, 
against which appeared tlie name ef “ 8. Harrell. ' 
The former was her nmideit name, and the lanc-r 
the name of the husliand whom she had maiTied : 
— Held., that tlierc being no doul)l as tn ihe 
identity f)f the restatj*ix, iau’ 4.*xeciit ion by mark 
was ruk vitiated by aiattlier pf'rson inning 
written tlie. wrong name agaiiis! it. r/,//7.v% In 
ffoodti of, 1 Sw, (k Ti’. 22 ; 27 B. .J.. I*. 18 : 1 Jur, 
(N.S.) 24 ; 6 AY 11. 807. 

A. ])ut his mark to a, te>lamoiii;;ry [^aj^er. in 
which lie wa.-. throughout deseiMiH^d as Ih Tlie 
court, lieiiig sati-iiied. on atlldavit. that A. <nily 
executed the paper by mark antiiio ti.-^tundi, 
granted [irobate thereof a^ im wdl. Ihuhw. In 
(foodr of, 2 Sw. k Tr. 5tt8 : 81 h. J., I'. 172 ; 8 Jur. 
(X.S.) 723 ; 6 L. T. 7.S9. 

A testator signed liis will hy putting h;'-^ mark 
to it, and no evidmice was given that it liad been 
nnd over to 1dm before its execution. An objoc- 
tiou taken to the atimis>ibiiity of Uh‘ will oji 
that ground, was unsusltdnable. Clnrkr v. 
ClarliP, Ir. K. 2 C. L. 895. 

A plaintiff propounded as a will a napm* 
purporting to have been ex<*eiited by a murks- 
woman, in tlie presmiccof two attest ing 
who also attached I heir marks t hereto. l‘he wlu 'h* 
body of the will, and the namos nf the ruipptvod 
testatrix and the witue.sses, were in the liuucl- 
writing of the plaint iif, wlio under it tunk 
almost the entire pro[)erly. This paper, tihliough 
in the custody of the piaintifi) was not ojfmefl 
fr)v ])robaTc until many yea.rs after tlie de.asb of 
the testatrix, ivvidenc';* was givt.m of duf exemi- 
tiori of this paper by some [km'mui in the pivst-nee 
of two witnessi.'s. but, except by tlu.^ iC'tinjoitv 
of the phiintlff. siicli })erson was not ideiiiifii.'d as 
the deceased. The court refus'-tl to grant pro- 
bate of the paper. IJitniondr v. Lnrrr, IJ Jut. 
(N.S.)9n. 

Wheiv a Testator from illne'"- um unable tu 
write, and his signature wa« made by having iii.s 
hand guided; — Meld, a suilicient ^iunat!nv to 
sitisfy thestatute. B)7,sv/// v. Itrddard, 12 8im. 
28 ; K) L. J., Ch. 8t)5 ; 5 Jur. 62-1. 

By means of a Stamp. | — Ik. by tin/ tiiree- 

tioii, and in the prescjice, of A., who wi^ll^l 
execute a testamentary pa}ier. alllxeil and im- 
pressed at tlie fiKU of such itnpt'r the signature 
of A., hy metuis of a stamp or an engniving. 
which A., being par.'dysed, had h.ad tnadc for bis 
orilinary use. A. afteru'ards acknowledged the 
signature and the codicil, and asked tlie witnesses 
ti) attest : — Held, iluil ihti affixing a sftimp was 
equivaient to making a mark, at tiu* din-dion of 
tlie testator, and that tlie makitiga mark vm,-; a 
signature. Jonh/ nr v. Oatrford. Sw. k 'fr, id : 
82 L. J., P. 122 9 Jur. (X.s.) 68tt ; s L. T. 517 ; 

11 AV. ii.85-1. But the (*ourt ile.clined on motion 
to gituit ])ro])a,te of the document m* eKi*eured. 
K fl, 82 L. J., B. 71 ; 9 Jur. (X.s.) 811 ; IJ 
\\u B. 501. 

Position of Signature.]— -The wtmis, '•signed 
at the foot or end thereolY In the Otli section of 
the Statute of AAJlls, 1 AJet. e. 26, an,* ro be Con- 
strued strictly. Smer v. Ai/u/cr, 6 Aloore, B, C. 
404; 18 Jur. 289. 
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Whcro a h(')]o,i;Ta})h will, written on a sheet statute 1 & 2 Viet. c. 26. Derinzii y. Turner 
of f(M)isca]» paptT, tile <l(‘{,o>itive part, of which 1 Ir. Ch, R. 341. / 

i‘n<l<.Ml_on the 1 bird side, hiaviii.i?, at the foot or W. wrote his mil on a sheet of foolscap paper, 
end of the1hir<l side, a spoce sulhcietit to have The writing covered three-fourths of the first side 
rmiivi^d llu' sigimturo of the deceased, ami also (the other fourth part at the bottom, being blank) 
1h;d of the two attesting witnesses, if not acoom- and the upper half of the second side. The 
panietl }>y a, tornnil attestatifui clause, was signed, lower half of this side was also blank. On the 
wit]] ;jn ajte>itati<tn (•lausc, in tlu' middle of the third side, at one-fourth the length of such side 
hiurth side, no j»art of the will being immediately from the top, an attestation clause was written 
ai)ove it: — Hehl. not to have ))cen signed “at on lines not extending quite across the side ; and 
tie* fn^a or (md,'" a.e<'ordiug to the I’ccpiisites of opposite the second line of the attestation clause 
the stat nte. a?id the will deelarc'd invalid. Ih. was his signature. The signatures of the wit- 
^ A wilUi lied. lie* fii-staiul thi I'd pages of a sheet nesses written at the eml of the attestation 
<)f fnobea p pa pel", leaving no I’oom a,t the hottoni clause were in a line below the last words of the 
oi the fhird pago For the sigmdure of the testa- will when the sheet was opened: — Held, that 
tor and ol tiie, attesting wit nesses, which were the will was duly executed, the signatui’c being 
wi'ilteii ci’o-sways tm die second page: — Held, opposite to the end of the will. WHlIunus', Li 
tiial the will was < inly e-xeciite(}. ('ouniha^ I/if/oodin qiuxh of\ $5 L. J., P. 2 ; L. H. 1 V. 5 ; 11 Jur. (N.S.) 
rj/; ;h; L. j., P. 23; L, n. l p. 302 ; 15 L. T. ]m; i3 L. T. 304 ; 14 W. Ik, 111. 

^ ^ A will and the attestation clause to it, which 

A testa! o]' signa.1 ure was written partly across was in the usual form, were written by the testa- 
the last line hut^ nIl(^ of the will, and entirely trix herself. The only signature of the deceased 
above the last limi with the exception of one attached to the will was squeezed into what had 
letter wliicli touched the la.st line: — Held, that been a blank space in the attestation clause. The 
the will was signed at the foot or end tliereof. witne.sses were asked by the deceased to sign her 
lh>odir//. In {ioiuLh e/‘, 3 Sw. k Tr. 421) ; 33 L. J., will, but she wrote nothing in their presence, nor 
T. 13k did they or either of them notice her signature. 

A testator wrote a will oti three sides of a The court being satisfied from the circumstances 
sltet;?' of note paper, tht] attesting clause and of the case, that she had signed her name 
iiames of the attesting witnesses were at the before the witnesses subscribed, decreed probate 
b(kto}n of the .ojcorid .side, a dispositive clause of the will. Iluakvale^ In qooda of\ 36 L. J., F, 
was written on the third side, ami ail the letters 84 ; L, R. 1 P. 375 ; 16 L. t. 434 W W. 11. 64. 
of the U;si,at(‘»!''s signatiii'e, excepting the two A wiU was written on the upper part of one 
]a>l. whicli extended over to the third side, were side of a piece of papei* with a considerable 
on the.'. s(M.‘ond si<le: — Mehl. to ben good execu- 1 blank beneath it, and on the back of the paper 
tion. Piurrl, .In, unod.'i tij] Sw. k Tr. 34; 34 i was written the attestation clause and signatures 
L. J., F. l(]7 ; 13 L. T. 11)3 ; 13 W. K. 61)6, 999. j of the testator and witnesses. Upon proof that 
A will ending in the middle of a third page of | the will was written before execution : — Held, 
a sheet of foolscap pa.per. the lower half of the I that it was duly executed. Archur, In. (/iwd.<( of, 
page being left Idank. a, in I the attestation clause I 40 L. J., P. 80 ; L. Ik 2 P. 252 ; 25 L. T. 274 : 
aanHlie sigjiaiure^slteing written on the topof the I 19 AV. li. 785. 

fonrrh page, is didy e.xecntcd. Hunf: v. Ihint, The dispositive part of a will was wi’ittcn on 
33 I.. 3,. P. 133 ; L. it. 1 1*. 309 : 14 U. 'J\ S31). and occupied the entirety of the first page of a 
When the dispe»sitive part of a codicil, written sheet of note pajier ; the signatures of the testa- 
on a, half sheet of note paper, occupied nearly trix and the attesting witnesses were wi'itteii 
the whole impel’, and the names of the attesting upon and occupied the entirety of the fourth 
witnesses wiac subscribed at ilie bottom of the page, and the second and third ])ages wore 
page, and tin] signature of the testator was blank: — Held, that it was duly executed. Rhe, 
written down the lower jjart of the edge of the In, gaodfi qf\ Ir, R. 5 .Hq. 176. 
pupej’, the court liehl if to be a valid execution. The name of a testator was at the foot of a 
Jonru, In (jiuuln oJ\ 4 Sw. &Tr. 1 : 34 L. J,, P. 41 ; will, but below the names of the attesting wit- 
11 Jur. (N.S.) 118 : 13 L. T. 210 ; 13 R. 414. nesses. Both witnesses were dead, and there 
A will liiled two ])ages of a ,dic(d of note papei’, was no evidence of the order in which they and 
leaving no noom on the second ])age for the the testator signed the will, but a due execution 
signamres of the test atoi’ and the tittesting wit- was to be inferred from the attestation clause, 
nesses. whi<']i were written along the sides of The court decreed pi’obate of the will. Pudde- 
the will upon the third page : — Held, to be a phatl In gooda oJ\ 39 L. J,, P. 84 ; L. E. 2 P. 97. 
due execution, Wright, In oJ\ k Tv. A testatrix having obtained a form of will, 
35 ; 34 L. J., r. KH ; 13 h. T. 195. lithographed on the first side of a sheet of fools- 

A will was lu'epared ami executed: the eon- cap paper, wrote her will on the second and 
tents of the will tilled tlic first page of a double third sides, terminating near the bottom of the 
sheet of foolscap, and the signature and attesta- third side ; the fourth side was blank. The form 
lion clause were in the middle of the fourth was not filled up except as to the appointment of 
page: — Held, that the will was duly executed, executors. She signed her name, in the presence 
.Fuller, In gw>dn ot\ iy2 L. J., P. 40*; [1892] P. of witnesses, at the foot of the lithographed 
377 : 1 R. 453 ; 67 L. 13 501 : 56 J, P, 713. form Held, that as regards the position of the 
Where a will ten ninated with a testimonium signature, the execution was valid as wdthin the 
■clause, about two inches from the foot of the provisions of 15 AHct. c. 24, Whdton^ In, goodit 
second page of a sheet of paper, leaving ample 43 L. J,, P. 14 ; L. R, 3 P. 159 ; 30 L. T. 75 ; 22 
room for the .signatures both of the testator and W. R. 352. 

the witnesstis, all of whom, however, signed their A will was written on the first and third sides 
names op[>osite to an, attestation clause at the of a sheet of foolscap, and the attestation was 
top <]f the third page, upon which no part of the on the second page. The court, being satisfied 
will wms wi’ilteu : — Held, that the will was from , the evidence that the signature was 
properly signed within the meaning of the intended to be placed at the foot or end, under 
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15 Viet. c. 24, granted probate. Stoakes, Lt 
goads of, 31 L. T. 552 ; 23 W. E. 62. 

A will covered four pages of a sheet of fools- 
cap paper, and was continued on a fifth page, 
being the first of a second sheet. At the bottom 
of the fifth page was a formal attestation clause, 
with the signatures of the witnesses, and the 
signature of the testator appeared at the top of 
the sixth or following page, preceded by these 
wmids : To which will and testament I here- 
unto annex my seal and signature ” : — Held, a 
valid execution within 15 & 16 Viet. c. 24. 
Ilorsfonl, In goods of, 44 L. J., P. 9 ; L. R. 3 P. 
211 : 31 L. T.* 553 ; 23 W. R. 211. i 

A testator wrote a codicil to his will upon a j 
sheet of foolscap paper, covering the first page 
and half the second. The signatures of the tes- 
tator and attesting witnesses were on a separate 
paper, which was attached to the codicil by a 
string. The court being satisfied that the papers 
were so attached when the testator acknowledged 
his signature to the witnesses, and they attested 
it : — Held, that the instrument was dul}’' exe- 
cuted. JA 

A will was written on a lithographed form. 
The testator wrote his name in the blank space 
left in the attestation clause, but did not sign it 
in the ordinary place, which was filled by the 
signatures of the attesting witnesses. The latter 
did not remember any of the circumstances of 
the execution : — Held, that the will was duly ' 
executed and attested. Harris, In goods of, 23 
W. R. 734. 

A will contained as an attestation clause the 
words : “Signed in the presence of us.” Tlicn 
followed the signatures of the attesting witnesses, | 
and beneath their signatures thtit of the testator. . 
The witnesses deposed that all three were present I 
wdien they signed the instrument, but they could j 
not say in what order they signed. The court i 
held that the circumstances warranted it ini 
coming to the conclusion that the will had been 
duly executed, and decreed probate of it. Jonrs, 
In goods of, 46 L. J., P. 80 ; 25 W. R. 215. 

There being no room for the signature of the 
testator or witnesses at the foot of the single 
page on which a will was written, the testator 
signed by writing his name transversely along 
the left-hand margin, near the top, and running 
downwards as far as the commencement of the 
second line of the will. The names of the 
attesting witnesses were written above the will 
and op})Osite to portion of the testator’s signa- 
ture :• — Hehl, to be good execution. Collins, In 
goods of, 3 L. R., Ir. 241. 

Where, from the obvious se(pience and sense 
of the context, it appears to the satisfaction of 
the court that the signature of the deceased 
really follows the dispositive part of a testa- 
mentary instrument, though it may occupy a 
place in the paper literally above the dispositive 
parts or part thei’eof, such testamentary instru- 
ment will be entitled to probate. Kunpton, In 
goods of, 3 Sw. & Tr. 427; 33 L. J., P. 153; 10 
L.T. 13l 

In Attestation Clause only.] — A person 

with his own hand wrote out a will, which con- 
cluded 'with an attestation clause, “ Signed, 
published and declared by the said A. B,, the 
testator, as and for his last will and testament,’* 
,&:c. At the time of execution he declared the 
paper to be his will in the presence of two wit- 
nesses, and asked them to witness it, which they 
did, but he did not himself sign it in their pre- 


sence, nor -was there any direct evickuice that t he 
witnesses saw the signature, Tiie only signa- 
ture was in the attestation clause ;—Flehl. that 
under 15 & 16 Viet. c. 24, the execution was valid, 
Pearn, In goods of, 45 L. J., ih 31 ; 1 P. D. d> ; 
33 L. T. 705 ; 24 ’'iV. It. 14»i. 

A testimonium clause was as follows: ** Fn 
witness whereof, I, Martin Hall Maiin,^ liavti 
hereunto set my hand.” The whole ol this was 
in the handwriting of the testator, and Ids liaanc* 
written as he usually signed it. but the will was 
not otherwise signed by him : — IJeifl. that the will 
was duly executed, the sigiiature being phifcd^ 
“among the words of the testiinoniurn clau-e," 
within the meaning of 15 k 16 Viet, e. 21-, s. 1. 
Mann, In goods of, 28 L. J.. Hh 

A. wrote out his own will, concluding with an 
attestation clause, in whi<!h his name tippear^d. 
He afterwards called in two w'itnesses, told lli'‘n| 
the paper was Ills will, rend the latter portinii nf 
it to them, includitig the attest arion eJauHa ami 
requested that they would sign their nainc'^. 
which they < lid. Mis name was not written at. 
the foot or end otheiwise than in the aUt>taiifm 
clause ; — Held, the execution was valid. 1V<dh‘r, 
In goods of, 2 Sw. k Tr. 354 ; 31 L. 3., P. <12 ; 8- 
Jiir. (N.s.) 314; 5 L. T. 766. 

A. made his will on a printed form. After he 
had written his name in the atteutUirm i.dau-i*.*, 
he asked the witnesses to subscribe and atre-t 
the will, which they did in his pn*senee. Mc' 
then wrote his name underneath their signatures, 
and remarked that they were witm.-sse*^ to his 
will. The court being satisfitfd th.at lui ititeuded 
by signing his name in the. attestat ion clause !ii 
execute the will, ordered probate toir-sue wifhour' 
his signature written under the names uf the 
witnesses. Casinorr. Jn goods c/’, 38 L. J.. P. 
54; L. R. 1 P. 653’; 2o L. T. 497; 17 W. U. 
627. . 

On Paper Betached from Will. -—Where 

the signatures of a testator and td the at t (‘-ting 
witnesses were made, not on the paper »fn whi^'li 
the will was written, but on a pi<.*<?i' ‘»f pap^m 
which ha<l })een attached to tin; jiUjHU' on whieii 
the will was written : — Held, to be a good exe- 
cution. Cooh V. Lanihrrt, 3 Sw. ik Tr. ; 32 b. 3., 

1 P. 93 ; 9 -lur. (.N.s.) 258 ; 9 L. T. 211 ; 11 W. 11 
I 401, also rasas, post, cub. 35 1. 355. 

Codicil executed on Margin of Will,] — A 
testator duly executed a will ](reparcil by a 
solicitor which was written on the tirst. side of jt 
sheet of foolscap paper. Ue, siring shortly before 
his death to make an alteration in the dispo>it inn 
of his property, he called in the as.-istance uf a 
neighbour, who wrote out a codicil on tlic third 
sheet of the foolscap, bagiyining, ‘'The fijihnving 
alterations having been first madi;.’* ami ending 
with an attestation claiiNe in tiue form. 1’hc 
mark of the testator, however, and i he sigmdtu'es 
of the attesting witnesses, were written opposite 
the body of the will on the margin of tlm litst- 
page, the person who prepared the codi^dl being 
under the impression that tis it was an 
in the will it ought to be attested, on the margin : 
— Held, that the codicil was not duly exeumted, 
and probate refused. Hughes, In goods of. 56 
L. J., P. 71 ; 12 P. D. 197 ; 57 .L, T, 495 ; 35 
W. E. 568. 

WritiEg below SigEsture,]— A testator, after 
signing his irame to his will' in the present of 
two witnesses,* added a clause to it, the writing. 
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Ijciug s(iU(ieKed into the space aliove and beside 
the signature. Immediately afterguards the 
witnesses signed tlieir names : — Hehl, tliat he 
did riot sign or acknowledge Iris signature to the 
will as containing sueii clause, and that probate 
should issue witliout it, Arthur^ In f/oo(h of, 
L. K. :2 P. 27M ; 25 L. 274 : 19 W. ll.'jOKk 

In a test.ameiitai’y paper executed by the 
deceased, tlic last sentence commenced imme- 
diately atiovc ids signature, and \vas continued 
in tlirec short iimjs to the left of it, the two last 
lines Ix-'ing somewhat below the signature. This 
seiitemm wa.s written liefore tlie deceased signed 
her nanu; : — I beid, that the e.xeeiition was valid, 
and tiiat the last senrenee would })e included in 
the proliate. Aimivorth, In gooda of, Tv. K, 2 ?. 
m ; 29 L, T. 224. 

A farmer wrote his will on a sheet of 
The attestati*m (danse was on the third jiage. 
At the foot of the page there were the words “Turn 
over.*’ and on the* fourth, page there was a clause 
bearing date the day on whitdi the will was exe- 
cuted and with tlie signature of the testator, 
''i'iie -will was sigiieil by the testator and sub- 
Kcrilred by the witnesses on the third page, but 
before its exeimtion the witness saw some writing 
on the fourth pJ4g<-- '-I’liij will gave legacies and 
annuities of consiileraliie amount, but the debts 
of the testator exhausted the personalty, and the 
only allusion to his real estate was contained in 
the writing on tlie fourth page ; — lield, that the 
signature to the will which the witnesses attested 
was the signature on the third pag(i, and there- 
fore that the writing on the fourth page could not 
be included in t:he probate. Dmrlo. In goods of, 
47 L. J., P, 45 ; 149 L. T. 93. ' ' ‘ ; 

S. signed his name on five sheets of a testa- 
mentary ptaper which consisted of six sheets, the 
names of tiie attesling witnesses appeared on 
each of th<.i live sheets ; on the sixtli appeared a 
testimonimn and attestatii.m clause, and the 
names of the witnesses, but not the signature of 
the deceas(;d. 'Phe writing at the end of the 
fifth shw,‘t ]>roke off in. the middle of a sentence, 
which was Ci>niiniied, on the sixth sheet. The 
covu't ref list'd to grant probate of the five sheets, 
as containing his hist will and testament. SweoU 
hindy. iSimiiond^ i: Sw, Tr. t> ; 34 L. J., P. 42 ; 
11 Jur. (,N.S..) 182; 11 L. T. 74.9; 13 W. E. 
,504.. 

Testatrix left a will, which extended over to 
the third page of a sheet of foolscap. The signa- 
tures of herself and attesting witnesses were at 
the l^otlom of the first page, but she also placed 
her name at the end of the second page in their 
presence and before execution. The court 
granted probate of the first two pages. Wrny, 
In goods oJ\ 31 W, E. 470 ; 47 J. E. 279. 

A testator two days before his death, being 
paralysed on one side and partly speechless, 
intimated to the twm medical men in attendance 
on him his desire to make a wi.ll. They inter- 
preted bis wi.shes by signs and wrote them down 
on a card. He executed the document by making 
his mark, wiiich how'ever appeared in the middle 
of the wi’iting, and they then put their initials 
as witnesses at the back : — Held, tliat the card 
constituted a valid testamentary paper duly 
witnessed, expressing the intentions of the 
deceased : but that it was not signed at the “foot 
or eiwr* within the meaning of the statute, and 
^vas therefore not duly executed and not entitled 
to probate. Marganj v. Bohinson, 55 L. J., P. 
42 : 12 F. I). 8 ; 57 ,L, T. 281 ; 35 .W. E. 350 ; 51 
J. F, 407. 


Acknowledgment of Signature— What Suffi- 
cient.] — ^Where a person has signed his name 
in the presence of witnesses at the end of 
several clauses of a dispositive character, 
apparently written at diSerent times, the pre- 
sumption is that he intended to give effect to 
the whole of what was written at the time he- 
so made his signature. CattralL In goads of, 
3 Sw. & Tr. 419 ; 33 L. J., P. 106 ; 10 Jur. (n.S.) 
136. 

A woman signed her will in the presence of 
one witness. On the entry of the second wfitness 
a person present directed him to sign his name 
under the testatrix’s signature. He did so, and 
the second witness also subsciibed the will. She 
was in the room, but said no "word during the 
proceeding. The will was lying on the table- 
0 })en, and headed in large characters with the 
words, “ This is the last will and testament of,” 
&c. It also had a full and formal attestation 
clause : — Held, that she acknowledged her sig- 
nature in the presence of two witnesses. Ingle- 
sant V. higlesant, 43 L. J.. P. 43 ; L. E. 3 F. 
172 ; 30 L.‘T. 909 ; 22 W. R. 741. 

A. requested B. to prepare a will for him, by 
which B. was appointed sole executor, and when, 
prepared it was signed by A. in the presence 
of B. and two other persons. B. then sent 
for C. and D., and in A.’s hearing reqnestixl 
! them to attest A.’s signature, which they did, 

! and A. thanked them for their trouble : — Held, 
following Inglesant v. Inglesant (supra), that 
the signature had been duly acknowledged, and 
probate granted. Buliop, In goods of, 30 W. R, 
567 ; 46 J. F. 392. 

A testatrix produced a paper to A. and B., and 
saying. “ This is my will,” asked them to witness. 
it. The w'ill covered three pages of a sheet of 
paper. Pier signature was at the foot of the third 
page. The witnesses subscribed their names on 
the fourth page, but did not see her signature or 
an}'’ part of the writing on the paper. The court, 
being satisfied that the signature of the testatrix 
was on the will at the time she produced it to 
the witnesses : — Held, that there had been a 
sufficient acknowledgment, and that the will was 
duly executed. •Tan.oway, In goods of, 44 L. J., 
F. 6 : 31 L. T. SOO ; 23 W. E. 3S5. 

An intending testator’s name was, by his 
direction, and in his presence, subscribed for 
him to a paper writing purporting to be his will, 
and two other persons, who were present when 
his name was so subscribed, but not when the 
direct;ion was given, acted as attesting witnesses,, 
and then the intending testator made a mark 
immediately over his name so subscribed for 
him : — Held, that there being no evidence that 
the subscribed name had been acknowledged as 
his signature by the intending testator in. the 
presence of the attesting witnesses, and his mark 
having been made by him after the attestation, 
of the witnesses, the execution was invalid. 
Moore, In goods of, Ir. R. 9 Eq. 609. 

A signature macle by some person, but not in 
the presence (though by the direction) of a 
testator, is not such signature as can be acknow- 
ledged by the testator under the Wills Act (T 
Will. 4 & 1 Yict. c. 26), s. 9. Xecil, In goods of, 
Ir. E. 8 Eq, 244. 

An intending testator held a pen in his hand 
and put it to his name” (not written in his 
presence), “or placed on a mark” made on a will 
prepared for him by a solicitor : but no proof 
could be given whether any ink was in the pen 
or any visible trace made when he so held the 
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pen : — Held, though the will was properly 
attested, that the court could not presume a due 
executiou. Ih. 

The attesting witnesses to a will, w’^hich pur- 
ported to be executed by mark, were asked in 
the testato]'’s presence to sign the will, A mark 
was on the Avill when they signed, but there w^as 
no evidence that it was made by the testator, or 
that he knew the contents of the will, nor did he 
refer to it. The court pronounced against the 
will on the ground that the evidence failed to 
shew an acknowledgment of the testator’s signa- 
ture or that he knew anil approved of its contents, 
uMoi-riU V. Dotu/luiiH or TJoiuflas^ 42 L. J., P. 10 ; 
L. K. 8 P. 1 ; 27 L. T. 591 21 W. R. 162. 

The mere circiiinstance of the deceased having 
called ill two witnesses “to sign a paper for 
him” (which the}'' did in his presence), but 
without any explanation of the nature of the 
instrument being made to them, or the witnesses 
being able to see if any signature or writing was 
upon it when the}^ attested it : — Held, by the 
judicial committee of tlie privy council, affirm- 
ing the judgment of the prerogative court, not 
to amount to an acknowledgment of the signature 
by the deceased so as to satisfy the i)i’o visions of 
1 Viet. c. 26, s. 9, and pi’obate refused to such 
paper. Iloti v. Qnuje^ 4 Moore, P. C. 265. 

A testatrix exhibited a codicil to her last will, 
which was entirely in her own handwriting, to 
one of the attesting witnesses, telling her she had 
isomcthiiig which required two witnesses. Sub- 
sequently, the second attesting witness having 
■come into the room, was asked, either by the 
testatrix or by the other attesting witness in her 
presence, to sign it, and they both signed, but the 
testatrix did not tell them that it was a testa- 
mentary paper, nor did they know what sort of 
paper it was that tliey had attested. They did 
not recollect seeing the testatrix sign, but one of 
them was clear that her signature" was them at 
the time they signed Held, that this was a suffi- 
■cient acknowledgment by the testatrix of her 
signature, and that the codicil was entitled to 
pro])ate. Ddhittre v. Fatmlo, 57 L, J., P. 76 ; 18 
P. D. 102 ; .56 L. T, 661 — C. A. Affirming 52 
■J. P. 87. 

Blindness of Testator.]— A testator who 

is so blind that ho can do little more than dis- 
tinguish niglit from day is capable of ack]i<v.v- 
ledging liis signature to 'his will. Kina v. Kern/, 
Ir. R. 5 Eq. 809. 

Presumption of due Execution— Evidence.]— 
If a will appears upon the face of it to have been 
properly executed, according to the requirements 
■of tlie 7 Will. 4 & 1 Viet. c. 26, the presumption 
•of law is that the testator duly acknowledged it. 
Lloijd V. IkiherU, 12 Moore, P. C. 158. 

The grant of probate to a will, which was 
entirely in the handwriting of the testator, an 
.attorney, without break or cinwdiiig, with an 
.attestation clause in its proper place, anil attested 
by two witnesses, was opposed by the wife and 
•danghtcr of the testator (they having been 
entirely excluded from any benefit under it), on 
the ground that it was wi’itten after the witnesses 
.attested the ^vill. One of the attesting witnesses 
was dead ; the other deposed that when he signed 
the will, with the exception of the testator’s 
'Sigmature, and the signature of the other attesting 
witness, the })a|.)er was blank Held, from the 
a})pearancc of the will, as well as the clrcum- 
:stance that the testator was a professional man. 
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well ac(painte<l with tlie necessity of a proper 
execution, and the ]i)resamption of law, that the 
will was written when a,Tteste<I, and had beiai 
duly acknowledged in thii witne.sses’ presence, 
notwithstanding the testimony of the surviving 
attesting witness, who, in the opinion of the 
judicial committee, must have been mistaken or 
his memory failed him. Ih. 

The legal ])resumption is in f.avoar of a will 
with a perfect attestation clause, nnd. to re]>ii1. 
it the court rcfinires the stroiiecsr evidence. 
Therefore, whm'e ai solicitor drew his will liim- 
self with a ])erfect attestation clause, which 
appeareil attested by two witnesses of liuinbi*- 
rank, .and on the will being propoundi'd, .after 
the lapse of seven years Jind .a half fi’om it.-, 
date, one of the ad testing witne.sses swore, but 
not very ])ositiv(dy, that the testndtn- signed Ins 
name to the will before the witnessc.s, while tin* 
other witness swore that at llie time he signed 
the will the icstator’.s name wa^ ind. ^igned tn 
it, the court, not relying on the memory of iIjc 
latter, acted on the presimiptioii ifi favour of 
the due execution of the will and deedai’ed ii 
well })rove(l. (V Moaiflier v. O' Metu/her. II 
L. R., Ir. 117, 

When a testamentary paper is not in evidence, 
and all the ])ersoiis present at jui iiitemled 
execution of it agree that it ’wus not duly 
executed, the court cannot. <m a mere susf)ieiori 
to the contrary, decree }jroba,t(‘ of ii. Eekerrlvif 

V. Platt. 86 L. J., P. 7 : L, R. 1 i\ 2Si : J5 L. T. 
327 ; 15 W. R. 282. 

In a suit couceruing the validity of a will the 
surrounding cirenin.stanees and tlie a|.'peara'iieo 
of the document were in favour of its lau’ing 
been duly attested. The adverso evidence, vi/,, 
that of the two witneshcs. who denied having 
attested in tlie presenct' of the re-nUot*. a|ij (e.n*ed 
to be of a iloubtful character. The court ;u*0'd 
on the presum])tion omrdu rib* acta, and 
})ronouneed foi* the will Jiailei/ v. Freiran. 19 

W. R. 511. 

If an attestation clarim of a will more than 
thirty years old mcites ;i eomidiance with ihe 
reipiisite ceremonies in re.sjKjct of all the wituo-'cs. 
it is enough, in order to nudiC oiit a primfi 
c.ase, to prove the deaili of .all atid the hand- 
writing of one of them ; because it will be nre- 
sinned that everything that he ilnm declareif Ijv 
his attestation to liave been dotm wtts ri-jluly 
done. Andreir v. .Motln/. 12 (*. il {'N.s..') 526*; 
82 L. d.. C. P. 12S. 

Two persons’ itamcs appearisl as attc-sting wit- 
ne.s.ses to a will and the attorney who drew the 
will and who was jtroseut during exeeuiitm. 
swore that these [ktsods had duly signed the will 
as attesting witnesses, and other persotis who 
knew their handwriting swore tii:tt; the writing 
was theirs, but thrw tlumi’-'eives. llumgU admitting 
a striking resemblance bc*twet;n the .-ietiatures to 
the will and other signatures of theirs [jrodueu'd. 
dpied having signed the will and swore that bm 
signatures to it wiu’e forgeries. I'he court. ]>eing 
satisfied that the signatuivs were, gvnniine liot- 
withst.andingtliedenial of the wi 1 ne,''se,% admitted 
the wdll to probate. Maern v. (rihsaa. 1 i W. U. 
901. 

Two attesting witnesses contradiet(?(i one: 
{mother on, the point limt the dueeusixl siirnei! 
his name in their joint presence. The will 'con- 
cluded, “ In witness whereof i place nrv sie’natun.' 
in the presence of two witnesses" HVhC tlmt \z 
was entitled to jjrobate. Cm/reen v. milonqhha, 
6 Jur. (N.S.) 590. “■ ■ 
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Wluni rbm^ is no forin;il ;ii testation eUuise to 
a t(‘s1 ani<aita,j“y paper, asul no ailirinat ive cvideTice 
that at th(! tinioof exwution the Uvstator's name 
was on the paper, the mere prodiietiou of it to 
witnesses with a, re(jii(‘st tliat tiiey will si^-n it as 
a. paper, is not in itself siilHeient to justify the 
e.otirt in dm witn*’ t he inhn-ene.e tlia,t it \v:is already 
siu'iiCM] hv the te.stator. F'nfrhrr 

hi L. J., r. 17 : L. u.:i p. r. 


V .1 1 uuiiia tanees unaer wtiicii t lie wiii w^as 
executed, tlic presiiiiiption, in the absence of 
evidence to the contrary, is, that the will was 
duly executed. liecs, In goodn of, Sd L. J., P. 56. 

' justify the >— Signature seen by attesting Witnesses.] 

- / — ^When the attesting witnesses to a will duly 

V. Pophmii, executed on the face of it did not recollect 
5 L. T. 231 ; having seen the testator’s signature to the wilt 
when they subscribed their names as witnesses, 
and in the court held that it was at liberty to judge 
) fresh from the eircumstances of the case, whether It 
^ the was probable that the tcstatoi-’s name was on 
l‘o<)t of the the\\yill or not at the time of the attestation, 

was, pronounced 
GimUAni, 3 Sw. k, Tr, 


A toiari'ix in iSlUi executed a will, 
hs7! <‘XOfui(‘d a (‘odieil Mppt)inting two 
exe<MUors. last in other res[fe<;ts eontirniin 
will. She .afterwards wrote* at tlie f ' 
svih I deelao* tin's will to ]je null and void, — 
h. ! L. 2*sfh oi May, 1S73.'’ rnderneath this 
were the words ylhirn ovta',*’ atid oji a blank 
})aue slie inadt* fr(*s!i testaineiilary dispositions, 
followed by her signature and the. date, uutler- 
ueatii which were the words “ Witness my hand,” 
roid the srjrnatures of two witn^'sses, ]>iit with no 
foiamd attesta,tion clause. At the foot of the 
eodieii of bS71 she wrote ‘-NnU and voitl, E. PI.” 
Ihe, signatures both to th(- will and to the codicil 
had lijies dra wimte-ro.ss thetn, but were still per- 
fectly legible. I’he witnesses to the writing of 
P'S! 3 swort* titai tlie te^la^rix asked tliem to sign 
their naiuc':, ]>m di<i not sign tier own in their 
prer'cnce. and tiiat she did not, say wliat the 
paper wa.^. One witne-ss rlid nut remember 
whether tier signature was already tliere. The 
othf?r witness thought, that it was. but that some 
<j£ tlie ofiier words luad been added afterwards: 

■ — Tlie court held tliat tlie later codicil was not 
proved to have been duly acknowledged, and 
granted probate (>f the will and tii'st codicil. Ih. 

On the death i>f tlie deceased a testamentary 
piajH.'!' wa< found in his handwriting atid with 
liK signature at the foot or end. It h.ad also an 
attestation ciaii-i* and the names of two wut- 
nc-'^es thc’re'io. At ilie time of execution the 
de<*(*;jM,*d difi not refer to the paper as a will, noi*: 
was tlunv any evidenec f hatu lie deceased’s signa- 
ture wa> on the paper at the time. The court 
refused, on motion, to grant probate of such 
paper ns a codi^ad ro the will of the deceased. 
iSir IN forth In ooodr oh 3« L. J.. P. 33 ; L. Pi. 1 P. 
63tJ ; 20 L. 'ibsT : 17 W. U. 7>:h>. 

When one of the at testing witne,s,-es to a will 
was <lead. and if apjxtJired that it would he diffi- 
cult. if not impij.'-isible. to discover the otheivand 
the only parties interested in the e-'tate con- 
MUiteil. the court granted proljate <rif the will, 
thougii in tlu* attestation clause it didnot appear 
under w’hat eireiunstances the attestation had 
lieen made. Xlrh,s, In f/ood.'i of 34 L. J., P. 30. 

A will, in the handwriting of the deceased, 
and having a fiiil attesUition (dause, will be 
admitted to probate, ulthougli the attesting wit- 
ncs.ses may not recollect whether it was signed 
or the signature aeknowdodged in their presence. 
Jfohjaft\ (nnoo in of 1 Sw. k Tr. 261 ; 29 L. J., P. 
161 ; 5 dur. (N,S.) 251. 

When a will appears to be duly executed, and 
there is a comjdete attestation clause, the pre- 
sumpti(.?n omnia rite esse acta applies, and is 
not rebutted by the defective memory of the 
attest.! ng witness. Where the attestation clause 
is incoin] ilete, the presumption also applies, but 
with less force. Vlnnieomhr v. Butler, 3 Sw. k Tr. 
580; 34' L. J., P. IS; 10 Jur. (N.S.) 1109 ; 13 


and being of opinion that it 
for the will. GwilUm v ~ 

200 ; 29 L. J., P. 31. 

To constitute a sufficient acknowledgment, 
within s. 9 of the Wills Act, the witnesse.s must 
at the time of the acknowledgment see. or liave 
the opportiiiiity of seeing, the signature of the 
testator, and if such be not the case it is 
immaterial whether the signature be, in fact, 
there at the time of attestation, or whether the 
testator say that the paper to be attested is his. 
will, or that his signature is inside the paper. 
Iludmn V. Parher (1 Eobert. 14) followed. 
GwiUlm V. Gtvillm (supra) and Berltet v. 
IltYWe (infra) disapproveil. Gumtan, In qvods 
of BUhe 7. Blalte, 51 L. J., P. 36 ; 51 L. J., Ch. 
377 ; 7 P. D. 102 ; 46 L. T. 641 ; 30 Wb E. 505 
— G. A. 

A person asked two witnesses to put their 
mark to a paper, but did not tell them that it 
was his will, or make any statement in regard to 
it. Being illiterate, the witnesses could not sav 
whether his signature was (ui the paper at the 
time, and there was no evidence on the point : — 
Held, an insufficient execution of the will. 
Pearmn V. Pearwn, 40 L. J., P. 53 ; L. E. 2 P. 
451 ; 24 L. T. 917 ; 19 W. R. 1014. 

The cases on execution by acknowledgment of 
a testator’s signature reviewed. Ih, 

When the signature of a testator is apparent 
on the will when it is presented to tlie witnesses 
for attestation, it is sufficient that it might be 
seen by them, whether they actually observed it 
or not. Kelly Y. Keatmye, Ir. E. 5 Eq. 174. 

The attesting witnesses were not present when 
the testator put his mark to liis will : but the 
testator, being asked in their pi-esence, “ Bo you 
acknowledge this to be your last will and testa- 
ment?” answered, “I do” Held, a sufficient 
acknowledgment of his signature Ih, 

The mere circumstance of a testator having 
called in two witnesses “ to sign a paper for 
him” (which they did in his presence),* but witii- 
out any explanation of the nature of the instru- 
ment being made to them, or the witnesses being 
able to see if any signature or writing was upon i t 
when they attested it Held, not to amount to 
an acknowledgment of the signature of the 
testator, so as to sati.sty the provisions of the 
7 Will. 4 & 1 Viet. c. 23, s. 9. IMt v. Genqe, 4 
Moore, P. C. 265. 

A codicil was signed by a deceased, who was 
ill in bed in one room, and attested by two wit- 
nesses in an opposite room, but who did not see 
her make or acknowledge her signature, or have 
any conversation -with her respecting it. The 
■ deceased, the doors of both the rooms being open, 
might, by raising herself in- bed, have seen the 
witnesses sign ; but there was no evidence that 
she did do so : — Held, to be a bad execution, on 
the grounds that she did not make or acknow- 


If the attestation clause is informal, and the 
attesting witnesses identify their sigiiatures and 
that of the te.stator, but have no recollection of 
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y nTn lier of Witnesses.!- 

before the Statute of Fri 

nesses, and the testator 

tbe will being made^befoie,^ 

'v. PuntiSf Pre. Oh.. ; ^ * • ■ , 

A., possessed < " 

anTplace appointed, B.^ acre, aftel■^^’^ 

- vper so folded C. s name, ■ 

on‘it''wa8 visible, and informed the wiU is no - 

of his wife’s death it , 

''n his affairs, l _ , ^ 

“n their names to it, 

The testator did not sign in Stra. 61 J 


-Will of lands made 
Is had but two wit- 
aied after statute, yet 
held good. 

ofa term of five hundred years in 
.rards purchases 

‘ind devises B. acre to J. m fet , but 
^ attested by three wdnessas : the 

i™ .wi »t J““ S““. in"'- 
P" •; fsrsi , S. Sb,. m; I 

Devise of all* lands and tenements in or neai 
iU attested by t'™, ""‘"f 

had freehold, will not pass 

had only had leasehold. 

Hurt, l i es. with legacies 

•ill, duly attested, legacies may 

■ ■ an unattested instru- 
am, 2 Ves.d65. ■ : 

hiS' heirs and , assigns, 

, A. devises 

wiirattestecrbut by two wit- 
^oid, and shall not 


ledge her signature in the ce f the wht- 

nesses, and that they did not attest m hex 
px'csence. Pi ffoo(h of, d Sl • ? 

U L. J., P. 2 ; 10 Jiir. (N.S.) 108S. _ 

A testator requested one person to ^^^tend to 
his will and another to witness a paper.. Xne\ 
both attended at the time s " ; ‘ '‘I'V 

when the testator produced a^ paper so 

that no ‘writing o.* It 
them that in consequence 
was necessary to make a change in 
and he asked thenx ^ to si^ ^ - 

thdr'^presence, nor did they see his signii^ure. 

The paper had an attestation chms^upon i- ... 
his handrvriting, but not quite m J 

form;— Held, that there had been a sufficient 
acknowledgment of the signature. BechetL v. 

Hou'c, 39 L. J., P. 1 ; L. E. 2 P. 1 ; 

a' subscribed a paper in the P^sence 
of and at the request of the testatrix, who had 
previously in their presence written °° , 

it, but what, they did not know. She did not oi 
explain to them the nature of the paper , noi t„ 
when they signed it did they see her ®>Siia te®; i „„j|intment. 
all the writing on the paper being concealed bj appomtme 
a sheet of bldting-paper :-Held, a vahd ex^u- 1 i.ob. 
tion. Smith v. Svdth, 3o L. J., P. bo , L. A. 1 „ ■ 

U3 ; 12 Jnr. (N.S.) 674 ; 14 L. T. 417 ; 1 

'6-18. ^ 1 Statute of Frauds. 

By Soldiers and Sailors.]- 

&s also eases wider Attestation, infra , _ , _ 

Held, to pass 

B. Attestation. | three wiv.xw..;^ 

Spa also irrecediun cases wader SlGNATTJBE OF 


itin F., by aw 

where the testator 
leasehold ; contra, if he 
Cluipnm^ V. 1 

OIL T.400;| Where real estate is 

generally, by W- , 

be revoked or charged by 

B'lLcheridge v. Ingram 
A trust is limited to A., hiz ^ 
cr to such as he or they 
these lands by a wi"’ 
nesses ; the will vo^v,., , ,,t 

Wagstaj)- v. Wagsta,Jf , 

A rent is a tenement ; and, therefore, 

"i i w P* I Da'^s bv will without three witnf ses, xt ^ 

^ ■ fieehoktethe word ‘'tenement^’ being in Hie 

' jPaUrgham v.^ 

■See ante, col. 260. | Ves."231 ; 4 Bro. C. G. 353. _ . 

' Produce of real estates converted by w,a^ .^ 

--C 3 only where the will is attested by 
ritnesses to the will. Bheddmi v, 6rtmk 
rich, 8 Ves. 481. 

Presence of Testator and Witnesses.]— 1 he 

factum of a will held under the oircumstaiiees o 
the case to be sufficiently proved, Hiough 

the suhscribiug witnesses deposed that he did not 

“S“ “ilH! 

re will was granted. Mason s. Biskay, ness stated that she dui not se i i 


Much l^fg*e"all iSISirancrm^^^ p“fent*aUhe thne.lnd they Us4, after ho has 

S' t7ml to S w-lfXto he?own use, as L signed or so acknowledged, subsenbe t!m will 
“t 20oT in tlm tok. This is my wish.-A., in bis presence v. aurlUm, 6 H. 

witness G” This document was, at A.’s request, Gas 160 ; 7 Jnr. (N.S.) 611, 1 L. 1. - , ■ 

£tf r^'AmPlsBr'ETe^cf Sg'l'^ signed by the attesting witnesses in the 

StS ;^‘ to the dreuSSes attendtegtlre same room where tbe testatrix lay m bed with 
execution of the document : — Pleld, that it was the curtains closed, and her back to the atlestnig 
intended as a testamentary instrument, and, not witnesses, who deposed to her utter niabditv to 
havin<y been properly attested according to the have turned herself so as to have drawn aside th- 
'WlllsAct coiiFd not take effect as a will. Ilvghcs, curtains not to have beeii signed by the 

In re. 59 L. T. 586 ; 36 W. R. 82L-~C. A, witnesses in the presence of the testatrix, Jnhe 

The Wills Act, wffiich permits acknowledgment v. Trihe, 1 Bob. Fee. Bep. 77o. ^ 

of his signature by a testator, allows no such A testatrix went to her attorneys ^ 

latitude in the case of an, attesting witness, execute her will ; being an invalid, she cxLCiited 
Where the testator acknowledged his signature it in her carriage, the wimeases attending her, 
to his will in the presence of two attesting wit- After having seen the execution they retiunedlo 
nesses and one of the latter, who had previously the office to subscribe it, and the carnage was put 
signed the wilUn the testator’s presence, after back to the window of the office, through wi^ 
seeing him sign before the arrival of the second she might have seen what passed eld, that 

witness, traced over his signature with aU dry pen, the will was well execu^ v. Bade, 

and the second witness then attested the' will, aU 1 Bro. C. G. 99 ; Dick. oS6 
three being present at the time Held, that the A witness, proving a will of land, swears that 
will was not duly executed. Home v. Feather^ he subscribed it in the same room, and at the 
73 D T 32 testator’s request : — Pleld, good, though not said 
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jiHulf* a will 
O.. siud <ni tiu‘ 
ratf'il ;jnn}}j(.'!’ will, 
t<- isi»;r«'!\% hut, c‘,()U- 
ftniiirr wills, aiul 
in I hi' I’ollowifi'if 


u jji thn t('s 1 :U*U'’s Anw/Zh/vZ v. Phjr(\ 

1 p. 

A lu pruvs' a will uf laml, onji^ht to 

prnvi' t l'i;U iho will was in hi'< pr<,'s<*,n<;e, 

and al"'* in ila* pn-.^'^tnicn of tin* two otlan’wit* 
n tali hat t ft«'V '^uhsnrShnd in tin* presence 
<sf t ! h‘ t f's? at < <!‘. / /■*. 

Iniplinatatn i'-, that wit nas-'-ns to a, will sjuv the 
insiaha ('xi'anti*. if ‘.O’dtfiatndihat tlnw nii.i^ht have 
sui-if hitn : ta4 Vv'lnav tlnw wort* in att taijoinia^ 
roi'tn. and e<iisl<l J/n/na'.vnM v. Ih 

Vi'S, tt I { . 

,}. n.. uu th** r.hh duno, made a will 

dovi'.iti.'ir ins n-a! o'^tate to < h. and on the 
2ofli Xtjvmnhei F^lhavin.-r exeonte<l another will, 
di.'.po-im./ nf hi' |i*’i'oniai ('vta,t<- meri'ly, hiit. eou- 
lainnie a elan***' rovt'kiter all lArmor wills, ami 
4Ufesit'd hy three wiSne^s*-; it? the followin'^ 
manner, vi/, tiie te'-talor told twrt of the 
wittsesM'S thilt t he dooiinient was his will, pointed 
<iaf. Id'' name. and ae).oiiovlet|;jv-,| tin' siLptatJire* to 
lie hi-, whenatpot} snbowitM'd anil attested 

the will. Whd-I the seenjel witness was in tlu* 
jua of 1 lie f idl’d wit iie..siie';ddeid ally came 

into the fit* an, and U'U’^ asked i*y thtj testator to 
beetanea, witne— . ahhie.inh h - ( the testatm*') said 
It wa- iiuneee, sary. 1 he ft'siaioi* Iheii gave the 
’Witness til inifh.i'sfufid that if was h!s will, but 
did not pisito out nana'. o*' m'knowjedge it to 
be lib ’o thi- witness, wlto inidit, 

bowever. have u fla* trsme' rl. th whilst in the 
act of signing llie doemneni ;--*lfeid, dl-sefitiente 
Smiih. tk. llud afthouiih eetnvi'rsan? sibout per* 
waial property niej’eiy, if was a good wlllof revoca- 1 
tion of the fiveliold. v. fkfh*. Sail. iSi Se. 1. 

When; tin? -leeinid witness mu< itot pri'sent 
W'heii the testator e\» entofl. and fin* hist wiiiie^s 
suliseribnl. ulihoiiuh fhe test.'itor ami the foruior 
hnih jekimwled'a'-d to the iattfu* their 
sidH*rt|>lio»r'j dield, an tiMilfnm.uii cojnplianne 
with llie litdiait Will Aet. wliieh is in elf net tlu. 
wrtiHt* as the I \’iet, i\ lid, >» IK tjh^rmf'nf V. 
FuifiNi, 5 Mo-fO'. Ik I'. idt». 

~ — Attestation wMk Testator is insensible.'; 
--If u fehiaior in a state of hoen^ibility when 
his will i,- i<rte*tef!, iho ’•ail! b not duly exeeuled 
although h<* is etirporeally pre-md. //h//rt d. bh/ea 
V, iVor, I I tony I 24b 

— . f ast&tor unable to see Witnesses sign. | 
— Whtie the wii iie-*'es '•uhseribed their names at- 
a window, iii a pa-sige where they enuld only 
see a pJiri of the, lniii on widen the testator la\% 
and he eould not, as he lay there, s<»e them attt‘*^t 
tlie will : — Held, not to Ui rliily t;xeiaital PMi 
V. 117/ I Ib’o. Ik i \ 71. 

A tefttairix signed a ih rnmnnl In the prnsfiiee 
of two wit, nesses. \vht> uventy minuiesaCterwartb 
hubserilKtd the doeiintiuif in an ud joining room. 
The diior wan opmp lad the iesiatrl.x wm not 
awun* that thity were signing I iehh^iliat the 
document w’as not diilr exemiled, Jrnner v, 
mrn’k 4h L. d.. l\ 2o ; A 1*. I), bid : 42 L. T. M7 ; 
is W. E. mi. 

A pewoTi executetl Iuh will by .signing It. in the 
pTttencct of twk) wdtnetirturt, one oC whom at once 
siil'iscrilied it in t,hc name rf»om. The deeeaseri 
then notif.lng that the other witiwfw was excited 
and nervouH, raggeiitefl that thtf wdll Khmild be 
taken Into an iuijidniuK TOom, which was done, 
mil it wits there signed by the second witness. 
There was evidence’ that the doors of the two 
rooms .were o|»n at the time, and that the 
daceased white in bed might have m^en that- part 


of the table in the adjoining room on which the 
will was lying when the witness signed her name : 
— Held, that the execution was valid. Tt'immdl, 
In gihuUiif, il Juik (N.S.) 248. 

Where the attesting witnesses retired from the 
room where the testator had signed, and sub- 
scribed their names in an adjoining room, and 
the jury found that, from one part of the testator’s 
room, a person, by inclining himself forwards 
with his hcjid out at the door, might have seen 
th<i witnesses, but that the testator was not in 
such a situation in the room that lie might, by so 
inclining, have seen them: — Held, that the will 
was not duly .attested. JDoe d. WrUiht v. Mani- 
fold, I M. & H. 2114. 

Testator Blind.] — It is not necessary to 

the validity of the execution of a will of lands by 
a blind man, that it should be read over to him 
in t he i>re.sencc of the attesting witnesses. Long- 
ahamp d. Goodfolloto v. Fidi, 2 Bos. k P. (K.i.) 
4ir» ; 11 K. li. (>70. 

A testator who is so blind that he can do little 
more than distinguish night from day is capable 
of acknowledging his signature to his will. 3/wZ- 
kn. In goodn of, Ir. K. 5 Kq. 300. 

Position of Signature,]— A testator wrote his will 
on t wn slieets of brief paper. Pie affixed his name 
to both sheets, but the attesting witnesses only 
,signc< I the first slicet. Tlic court ordered the will to ' 
be propomu led. Morris, In goods of, 28 L. T. 7 45. 

A will was written on a printed form by a 
testatoi*’s directions, and was contained partly 
, mi a iir.st page and partly on a second. The 
; Jit festal ion was at the bottom of the drst page, and 
tluni*. was no attestation on the second page. The 
court excluded the second page from probate, 
./bk*/. In goods of (L. 11. 2 F. 214), distinguished. 
Mtlon. In goods of 54 L. J., P. 91 ; 33 W. E. 
S25 ; 50 J. Ik 2r)2. 

A party executed Ins will in the presence of 
two vvitiKisses, who signed their names in his 
pi’csence, one opposite the word “ executors,” the 
♦ uher opposite the word ‘-witness.” There was 
no ni test at ion clause to the will. The deceased 
intended one of the witnesses to be his executor, 
and askt.nl him to sign his name in that character. 
'IT-io court held, that such person did not sign the 
will exclusively as executor ; but that he also 
inti'iidcii by his signature to affirm that the de- 
ceased e.xecuted the will in his presence, ami that 
eonswjueritly the execution was valid. (IrijHths 
V. arifiths, 41 L, J., P. 14 ; L, E. 2 P. 300 ; 25 
L. T. 574 ; 20 W. E. 192. 

A testator signed his name at the end of his 
will, on the tenth sheet, and placed his initials 
on the tirst nine sheets. Thvo out of three wit- 
nesses signed their names on the first nine .sheets, 
but not on the tenth Pleld, that the operative 
signature of the testator was not duly attested, 
ami the execution was incomplete, PJdlpi' v. 
link, L. \L 3 Ik im ; 22 W. R. 742. 

In 1832, B. wrote a will, of wiiich the last 
sentence concluded with his name. After his 
ileal h, in 1859, the will was produced, with the 
w'ords, “ ■Witness, 0. I)., witness, E, F., April 11, 
1838 ” written below the signature. On proof of 
the deaths of 0. 1), and B, F., and of their hand- 
writing, the court admitted the will to probate as 
of the date of April 11, 1838. Trott v. Skid- 
more, 2 Sw.& Th!. 12; 29 L. J*, P. 156 ; 6 Jiir. 
(H.B.) 760 ; 2:L- T. 519 ; 8 W- B. 590. 

A will was written on a lithographed form, 
and extended over the hrst and second sides of a 





In wliat Kame Witness may Sign.] — An 

attesting witness must himself subseribethe will. 
It is not essential that a witness should sign Ins 
o\\Ti name, provided it is clear that liis sub- 
is. intended as an act of attestation. 
In goods oI\ Z% h. J., lb ; 22 L. 1. 

to a will, 
who 'Was 
•Held,_that as 
■scri'ptioii was 
5 t 'of attestation, the will 


sheet of foolscap paper. The fom contained 
attestation clauses at the foot of the first and 
second sides of the paper.. The testatrix made a 

niarlv in the blank spaces left for the purpose 

both such clauses. Two witnesses signed their scnption 
names at the bottom of the first side only and Buggms. 

"S ““"Sc- SSSImIIS i't. n.~ .( A-,- f "'rt Tf ? 

tte only mork ivMob could gioe Vldiditj to the ^ ot L- 

Will was on the second side, and that was not hiraselt pJe^eld at the ‘-^^■^^Aion . 
attested by the witnesses. Dilltes, In (/oods of, A. had not subsenboa, and . .. .. s ■ 
4'-! L J P 38 ■ L. E 3 P. 164 ; 30 L. T. 305 ; 22 not intended as an ao) 

tvp 4>,(!' was not duly executed. Ih- 

A testator wrote a codicU to his will upon .a One of the 
sheet of foolscap paper, covering the first pap the ^ 

and half the second. The signatures of the instead of hei o^\n to t e ‘ ; 
testator and attesting witnesses Avere on a sepa- The will ^ !|tt,.sti 

rate paper, which was attached to the codicil executed Held, that as tin authti 
bv aL-kcr'. The court being satisfied that the did not intend the subsciap turn u 
papers were so attached when the testator represent 

lacknowledged his signatnre to the witnesses, invalid, and the aaiII co Id^not be . 
and they attested it Held, that the instrument probate. _ logon a. ,, 

was duly executed. Homfood, vi goods of, ll b. having his aa ill in the i 

Ti T P^9 • L E. H P. 211 ; 31 L. T. 553 ; 23 servant, the latter subscribed bei \ 
W II 211 * Sperling,” Avithoiit any name. A st 

A AAdll was Avritten on a lithographed form, other attesting witness, had 
The testator AAUPte his name in the blank space as servant to Mr. bpeiiing . b 
left in the attestation clause, but did not sign attestation and subsciipt^ 
it in the ordinary place, which Avas filled by the ^ ’ •' 

signatures of the attesting witnesses, ilie latter 120o ; j h. 1. 3l_b , 1- \\ . 
did not remember any of the circumstances of A aviU Avas signed by the decca 
the execution ‘.—Held, that the Avill Avas duly presence of two persons, one of Avhum 
executed and attested. Harris, In goods of, 23 it with hi s own name and the ot lie 
W E 734. name ot her husband : — Hekl, tiiat t 

not properly attested. lererington , . 

Signatures of Attesting Witnesses in Margin 55 L. J., P. 62 ; 11 P. D. 80, 
only.]— Where the signatures of the attesting 

Avitneises to a aauU appeared in the margin of Form of Subscription.]— |Kir 1 ici 
the Avill opposite certain alterations and inter- subscription is required by / V\ ill. 
lineations only, the court, being satisfied that c. 26, s. A mark aviII do, ihougli 
the AAutnesses at the time they so wrote their may be able to AAU’ite ; but AAhatevt 
names in the margin intended to attest the subscription may assume, it must he 
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liis name, or his acknowledgment of it, or the 
adding of a date to it, will not be sufficient for that 
purpose. Hhid/marfth v. Charlton, 8 H. Ij. Gas. 
160 : 7 Jur. (n.s.) 611 ; 4 L. T. 125 ; 0 W. R. 
521. 

A testator produced his will to A., and signed 
it ill his presence. A., whose name consisted of 
four words, the first of which began with “ F.,” 
then, in the testator’s presence, signed his own 
name, ])ut by accident left his first initial letter 
uncrossed, so that it stood as if it was “ T.” He 
afterwards advised the testator that there ought 
to be two witnesses to the will, and in the after- 
noon of tlie same day, B. being present, the 
testator produced his will, and showed and ac- 
knowledged liis signature in the presence of both 
A. and B. B. then wrote his name, and at his 
desire A. added the date, and then observed and 
corj’cctetl the first initial of his own name by 
crossing the T. and so making it F. Held, that 
the will was not duly attested. Ih, 

Attestation by Marksman.] — Attestation of a 
devise by a mark good within tlie statute of 
frauds, llarrinon v. Jlarrinon, 8 Ves. 185. 

Attestation of a devise by a mark good within 
the statute of frauds. Addij v. Griis, 8 Ves, 
504. B. P., Wriqht v. Wakoford, 17 Ves. 459. 
See 15 R. R. 863, ‘n. 

Attestation of marksmen good under the 
Btatute of Frauds. Grayson v. Atkinson^ 2 Ves. 
454 ; Dick. 158. 

Form of attestation to a will by a marksman. 
Wlqan v. Howland, 10 flare (App.) 18 ; 1 Eq. R. 
218 ; 1 W. R. 883, ' And see S. C, 11 Hare. 157 ; 
17 Jur. 910. 

Hand of Witness guided by another Person.] 

— The attesting witnesses, not being able to 
write, held the top of the pen while tlie writer 
of the will subscribed their names : — Held, that, 
as the witnesses took some share in the act of 
writing, the court could not determine on the 
more or less, and that the attestation and sub- 
scri[)tioii were good. Lewis y, Lewi. s, 2 Sw. <& Tr. 
158 : 4 Jj. T. 588. S. C. norn. LewAs, In qoods 
oj\ 81 L. J., P. 158 ; 7 Jur. (K.s.) 688. 

When the hand of one subscribing witness was 
guidetl by tliat of the other : — Held, a valid 
attestation. Frith, In qoods of, 1 >Sw. k Tr. 
8 ; 27 L. J., P. 6 ; 4 Jiir. (N.s‘) 28S ; 6 W. R. 
262, 

An attesting witness, who was unable to read 
or write, signed his name at the foot of the 
attestation, his hand being guided by another 
person in making the signature : — Held, a suffi- 
cient subscription. Harrison v. Mrhi^ 8 Q. B. 
117 : 6 Jur. 849. 

An attesting witness to a will being unable to 
write, instead of attesting by mark, procured 
another person to 'write her name, she liolding 
the pen while” her name was being written: 
— Held, a good attestation. Hell v. Iluyhes^ 5 
L. IL, Ir. 407. 

Intention of Witness — Tracing over Signa- 
ture with Bry Pen.] — A testatrix executed her 
will in the presence of two witnesses, one of 
whom signed his name thereto ; but the other, 
after writing his Christian name, was unable, 
through feebleness, to complete his signature. 
Bubsequently a third person was introduced, and 
the testatrix made her mark in the presence of 
such pei-soii and the witness who had signed his 
name. The latter traced his signature over with 
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a dry pen, and the former signed his name: — 
Held, that the execution was invalid in the 
latter case by reason that the witnesses did not 
both attest; and subscribe the signature of the 
testator ; and in the former by reason that one 
witness had no intention, by writing his Chris- 
tian name only, to subscribe the wi 11. Ma ddoeh. 
In yoods of, 43 L. J., P. 29 ; L. R. 8 P. & M, 169 ; 
30 *L.T. 696 ; 22 W. B. 741. See also 
In goods o/, ante, col. 306, &tlA Horne y . Feather* 
stone, supra. 

Witnesses not Subscribing their Hames in. 
each other’s Presence.] — It is not necessary that 
the attesting witnesses to a will or codicil should 
subscribe their names to the instrument in the 
presence of each other. Sidllmn v. SuUlran. 8 
L. R., Iiv299. 

Witnesses’ Signatures at Different Times.] — 

The testator signed his will in the presence of 
his first witness, who attested it, and subse- 
quently on the same day, in the presence of the. 
second witness, the testator and first witness 
acknowledged their signatures when the second 
witness attested the will : — Held, that this was 
not a compliance with s. 9 of the Wills Act, and 
the will was not duly executed. Moore v. ICing 
(8 Curt. Ecc. 248) and Illndmarsh v. Charlton. 
(supra) followed. Wyatt v. Berry, 62 L. J., P. 
28 ; [1898] P. 5 ; 1 R. 462 ; 68 L.’T. 416. 

In the face of distinct and positive evidence 
I to the contrary, the court cannot say that a will 
j was duly executed because it appears to be so. 
j The court can only pronounce for a will in such 
cases where there is any doubt about the 
recollection of the attesting witnesses. I h. 

Identification of Document.] — A codicil %vas- 
duly executed by a testator and attested by two 
crosses— thus XX — without the names of the 
marksmen being written ; but one of the wit- 
nesses was only temporarily incapable of writing, 
and was now able to identify the document : — 
Held, that, the document being so identified by 
this witness, probate of it should be granted. 
Garner, In goods of, 1 L. B., Ir. 807. See eilso 
m.sr.s* ante, cols. 280-1. 

Subsequent Attested Codicil not referring to, 
Previous TTnattested Codicil.] — A testator, made 
a will on 8rd January, 1878. On 20th December,. 
1879, he made a codicil which was attested by 
one witness only. On 1st March, 1880, he made 
a second codicil, described in the attestation 
clause as a codicil to his will, and which codicil 
was attested by two witnesses, but did not refer- 
in any way to the first codicil. All three writings 
were on the same piece of paper : — Held, that 
the second codicil did not set up the first. Spot ten. 
In goods of , 5 Jj. R., Ir, 408, 

Of Interlineations by Initials.] — The initials, 
of a testatrix and the attesting witnesses in the 
margin of the will opposite interlineations are 
sufficient to render the interlineations valid, 
Blewitt^ In goods of, 49 L. J., P. 81 ; 5 P. D. 116 p 
42 L. T, 829 ; 28 W. R, 520 ; 44 J. P. 768. 

On Separate Pieces of Paper attached by Paste 
or Wafers.]— A will was written on one side 
of a sheet of parchment. At the bottom, 
immediately at the foot or end of the will, a 
piece of paper bearing an impressed stamp was 
pasted before the execution, upon which the 
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mmesof the testator and of „e^oml^ekate only is not void iiin^^ 

Msses were afterwards written e (5 Fosh'r v. BanUry, 3 Sim. -tO. 

mil was duly esocnted. ' t’),p statute of the 2.") Geo. 2, s 

3 Sw. & Tr. 362 j 31 L. J., P. 53; 8 Jur. (N.S.) personal estate 

ISO ; a L. T. ^ , » "hoif cs'hppt legacy to a person who is an attes 

A will was written ^ v if » Tii to"S a will is not void. EnumWi 

of paper, and concluded with the woids, In to sue ^ 

■witness whereto I have hereunto set my hand " ‘ ^ to a subscribins -svitnes 
and seal this 9th day of July, year m property only 

above written.” A small space at the bottom of thoufch or peu ostcndhi 

the page w'as left blank, and then follo'wet ^ pniiioils Bivs v. Sximmersii 
separate piece of paper attached by wafers to the and codicils. Ue. 
half-sheet on which the will was written. Ihe | oUS- a wiU attest, 

testator’s signature, the attestation danse, and 
the signatures of the attesting 
alone written on this separate paper 
that the court could not grs 
document. Lam.hei% In {, - . 

118 ; 8 Jur. (N.S.) 158 ; 7 L. T. 219. 

Whore the sienatures of a testator and ot the 


A beneficiary under a wi l attested the f 
« third witness, and deposed that he did so at the 
testator’s especial request as a token 
-»Held, that the attestation 

Cozem V. CroiLt^ 12 L. J.. Gh. 840 , -I 

ill signed by the testatiOr 
there appeared 
i signature of the testator 
atare'of D., who was the principal lega- 
- "riz. The court bei ti g satisfied 
her signature had not been 
intention of attesting the execu* 
signature to be excluded from 
Murphy, In goods ij/*, Ir. B. 8 Eq. 

‘i 1844 and had the 

onhe testator, his seal, the word witness^” 

- ■ ■••— s: J. T. G. and 

the last marks on a 
third dde of the sheet of paper on which the will 
On the top of the fourth side were 
This last will and testament was 
rice, and in the presence of 
, J. T. G., J, S. H., G. B,” 
that of a person named as a 


witnesses were 1 a 

Held, 

rant probate of such a 
'goods of^ 31 L. J., 

At the foot of a w 
and attested by two witnesses, 
subscri bed benea'^ the 

the signa.w — f ' 

tee and sole executrix. 

'La^uhert, 3 Sw. & Tr. | by evidonco that 1 

ortoeS 

" a! wrote a codicil on the upper part of the Arst the probate. .1 
side of a half-sheet of foolscap paper doubled, .300. executed in 

and below he added the words, “For my signature A will was eseoure ^ 

and witnesses, see next side.” On the fourth persons 

side, and on a line with these words, when the *_ _ These names were the 

paper was opened, were the signatures of A. and •>*,.*.. ' ‘ - 

of the attesting witnesses. The second, thiin, " 

and (with the exception of the signatures) the ^ as "nwen.^ 
fourth sides were blank. When the witnesses the wouls, 
attested the signature of A., they saw no wntmg ° bv'him 

on the paper :-Held. that, notwithstaiiclmg the 

provisions of 15 & 16 Viet. o. 21, s. 1, the codicd . in 'the will* Held that this was not 

T¥w"s A”?!"?'! ■?'£ i >»s •• oith. o- »■ 

IslTsiVOT 'nw.-'/b?®' ' 

a! wrote her will on a sheet of letter paper, Md, b H H n ^09 ’ 

and concluded at the extreme end of the “ ^Xd'the repTesLativ’es^f a^gatee who had 

half-sheet of paper. This half-sheet was attached participation under t^w L ... . y. m 

‘'’1“ r«fe wm^®Onfo7 larteSS wft- wkL a w'u has been executed in the presence 
^pssps^hacl died and the other could give no of two witnesses, and, in addition to their signa- 
account of tte s’tate of time tures, the signature ot a third person who is a so 

A Sgned her name. No one else was present at residuary legatee, appears at the font of the w i^ 
4'at time:-Held. that on motion the court the court will receive evidence to explain ^ 
o-rfiTit iM’nhnfp of this nancr. Ifet In such signature was written, and if satisfied tliat 
yrW? of S T P 182* 9 Jur 1158 ; 12 it was "not written with the intention to attest 

0 / S2 L. J., ?. 182 , 9 Jur. signature of the deceased, it will order it to 

^ he oinitted in the probate. Sharman, IngotHh 

By Party Interested.] — A child of a residuary of, 38 L. J..^ P. 47 ; L. B. 1 P- 661 ; 20 L. 1. 683 ; 
legatee is no witness to prove a will relating to 11^1 B. 6^. ^ 

the personal estate by the civil law. by which By a will made since 7 Will 4 ^ ^ c. ih, 

law only such will is determinable. Tlmmtes v. lands and houses, after the deaths of the test ator s 
BmHh i P Wms 10 niece S. A. and her husband J. A. (to whom litc 

One of the three* witnesses to the will is a interests had been given), were directed “ to be 
devisee of part of the land ; whether not a good equally divickHi among the children of S. A. and 
witness, if he aliens the land without covenant J . A. The wall purported to he attested by three 
or warranty, qumre. Baugh v. Holloway, 1 witnesses, two of whom were Thomas and Sarah, 
P Wms: 557. children of S. A. and J. A. : — Held, that the devise 

Witness to a will, not interested at the execu- to the children, although it was a devise to them 
tion and death of the testator, is competent as tenants in common, was a devise to a class, so 
though interested at his examination. Brogmve that the whole was to be taken by those who, 
y. Winder 2 Ves. 634. ■ Soe 20 B. B, 261. after the testator’s death, came within the limits 

'Persons ’entitled under will cannot in any of such class, and were capable of taking, and, 
respect be witnesses to prove it. Tucher v, therefore, the shares of 8arah and Thomas, who, 
Banger, M‘Clel. 433 ; 13 Price, 119. as attesting witnesses, were themselves incapable 
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of taking, w’ent to the other members of the class, and signed also bj two other persons as witnesses : 

I and not to the heir-atdaw of the testator. Fell —Held, that the signatures of the two latter must 

i -v. BiMidph, -14 L. J., C. P. 402 ; L. R. 10 C. P. be regarded as affixed likewise in attestation of 

! 701 : B2 L. T. 804 ; 2B W. R. 913. the will, and not as merely verifying the attesta- 

] Where there is a joint tenancy under a will, tion of the marksmen, and that the legacy to the 

‘ and one of the joint tenants witnesses the will, wife of one of them failed. Wigan y. Rowland^ 

the others take the whole. 8, C. nom. Yinmj 11 Hare, 157; 1 Eq. E,. 213 ; 17 Jur. 910; 1 
; V. JDaVm, 82 L. J., Ch. 872 ; 1 N. R. 419 ; 9 W. R. 383. 

Jur. (N.S.) 899; S L. T. 80 ; 11 W. R. 452 ; 2 A mother by her will gave a bequest to her son. 

\ Dr. & }8m. 167. One of the two witnesses attesting the execution 

P). made her will in the presence of 0. and 1)., of the will was the wdfe of the son. P»y a subse- 

who subscribed to the same ; subsequently E., an qiient codicil attested by two independent wit- 

■f executor and legatee, at the request of the testa- nesses she confirmed her will ; — Held, that the 

• trix, signed his" name, to signify, as suggested, execution of this codicil was equivalent to a 

his acceptance of the executorship. The court re-execution of the will ; and since the codicil 
j rejected a motion praying to omit E.’s name in was attested by independent witnesses, the bequest 

the probate. Fortd^ In qooiU of. 2 Sw. & Tr. to the son was valid. Anderson v, Andersony 
I 884 ; 31 L. J., P. 200 ; 5 L. T. 689. S. P., md- 41 L. J., Ch. 247 ; L. R. 13 Eq. 881 ; 20 W. R. 

1 'Duvn^ In goods of, 16 L. T. 485. 313. 

j ’ Where a widow, wffio took a life interest under 

Power to Solicitor Trustee to make her hiisband’s will, had at his request signed her 

; Professional Charges.] — ^A., being entitled to a name under the names of the two attesting wdt- 

j life interest in a fund over which she had a nesses, but not with any intention lof herself 

,i testamentary power of appointment, borrowed, attesting the will, the court, on being satisfied 

i in 1<871, from B. 8502. on the security of a that such of the children as were minors had 

covenant that 1,2502. should be paid one month been served with a notice of the motion through 

after her death. She died in 1884, having by guardians duly nominated for the pui’pose, ordered 

her will appointed executors, and directed pay- her name to be omitted from the probate of 

ment of her debts, and also that C., one of her the will. Sm ith, In goods of, 59 L. J., P. 5 ; 15 

executors (a solicitor), should be entitled to P, D. 2 ; 62 L. T. 183; 38‘W. R. 384 ; 54 J. P. 

charge and receive pajanent for all professional 199. 
business to be done by him under the will. 0. 

was one of the attesting witnesses. In an Marriage of Devisee after Attestation to 

1 administration action by B. on behalf of himself Attesting Witness.] — XJnderthe Wills Act (1 Viet. 

4' and all other creditors, the estate being insolvent : c. 26), s. 15, the marriage, after attestation of a 

I — Held, that 0., as an attesting witness, was will, of a devisee to the attesting witness, does 

j prohibited by the Wills Act, s. 15, "from receiving not affect the validity of the devise. Thorpe sr. 

' that which was not a debt of which payment Reshoioh, 50 L. J., Q. B. 320 ; 6 Q. B. D. 311 ; 44 

could be enforced at law, but a beneficial gift, L. T. ISO ; 29 W. R. 631 ; 45 J. P. 440. 
which could only be claimed by virtue of the 

direction in the will ; and (semble) that even if Attestation of Codicil hy Witness who 

he I'lad not attested the will, the direction takes Interest under the Will.]— -A bequest of a 
authorising him to charge for ' his professional legacy is not void because the legatee attests a 
services operated by way of bounty only, and, codicil which gives him nothing, nor does a re- 
the estate being insolvent, could not take effect siduary legatee of a share of a residue lose his 
as against the creditors. Rarher, In re, Burgess title by attesting a codicil, which, by I'evoking 

V. Vinnkmne, 55 L. J., Ch. 373 ; 31 Ch. J). 665 ; legacies, indirectly benefits him by increasing 

’ 54 L. T. 375 ; 34 W. R. 395. the residue. Guv my v. Gurney, 3 Drew. 208 ; 

. A. testatrix appointed B. and P. (a solicitor) 3 Eq, R. 569 ; 24 L. J., Ch. 656 ; 1 Jur. (sr.s.) 

! ■executors and trustees of her will, and declared 298 ; 3 W. R. 353. 

j that any trustee of hei* will who should be a Bequest by will, dated in 1849, of an annuity 

solicitor should be entitled to charge for all to A. Codicil revoking other legacies, and con- 

business done ill relation to the estate as if he firming the will, was signed by A. as an attesting 

had been a solicitor employed by the trustees, witness Held, that the annuity given to him 

P. was one of the attesting witnesses Held, by the will was^ not thereby made void. Tempest 

that P. was not entitled to any profit costs v. 2 Kay & J. 635. 

for business done by him in relation to the A testator by his will gave bequests to his 
estate, for that the right to make professional employes ; one of the employes had attested the 

■charges could only be claimed under the will, will and also two codicils that confirmed the 

and Ws a beneficial interest under it, from claim- will ; another employe had attested the codicils, 

ing which he. being an attesting witness, was but not the will : — Held, that the former 
precluded by the Wills Act (i Viet. c. 26), s. 15. employe could not take the gift, but that the 
! Barher, In re (31 Ch. D, 6f)5), approved. Pooley, latter was not incapacitated from taking under 

! . In re, 58 L. J., Ch. 1 : 40 Ch, D. 1 ; 60 L. T, 73 ; the will, Marcus, In re, Mannis v. Marcus, 57 

I 37 W. R. 17— C. A. ' L. T. 399. 

A devisee does not lose benefits given him by a 

Husband or Wife of Witness.] — A wife will in consequence of his being an attesting wit- 

•was an attesting witness to a testamentary instru- ness to a cociicil ratifying and confirming the will, 
ment by which a legacy was given to a church, Benue v. Wood, 4 L. J. (o.s.) Ch. 57. , 

“to be "disposed of as her husband wished’' A witness to a codicil being interested under 
Held, that this gift was good, and did not fall the parol trust created by the wiR for objects 
-within 7 Will, 4 & 1 Viet, c, 26, s. 15. CressioeU specified iu' the wiR and codicils : — Held, that 
V. Cresswell, 37 L. J., Ch. 521 ; L. R, 6 Eq. 69 ; his, interest under the codicil failed. Fleetwood^ 
18 Ti. T. 392 ; 16 W. R. 699. In re, Sklgreave& Y, Brewer, 49 L. J., Ch. 514 ; 

Where a will was attested by two marksmen, 15 Ch. D. 594 29 W. R. 45, 
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Acceleration of Interests.]~A testator devised joi^^the^arc™ on' the forme-r 

'» <»■?■“, 'i “ ®'"'' " 

equally dividccl between sueb of his childien as goods of , 8 Jm. (H.b.) 

should be living at her death ; and in case or Attestinff Witnesses unable to recollect 

any of the above-mentioned children dying before jj^^ecution 1— A testator left a codicil entirely 

hfe wife leaving children, such children were to 

take their parent’s share ; and in the event o ij the first side of which 

any of Ins daughters being mairied at his wufe s , . There was an attestation 

decease, it was his will that such prog>i‘tion as ‘ mnner form and the testator had 

they might bo entitled^ should be left to them ti,e’foot of the codicil, but 

aud thoiv children exclusirely and should m no » _ niore S])ace on the sheet, the 

•way he controlled by their husbands. At the , attestino’ witnesses appeared at tiie 

death of the testator’s widow one of his daughter opposite the attesta- 

w.as living who hud several children. Herhus- aokn.-.w- 

band was an attesting witness to the -yyiU, and gj^^atures, but had no recollection 

consequently the gift to her was void under 

g.l.oofthe Wills Act:— Held, that the daugto ‘ /htj = Held, \hat the codicil was 


snare as teiuuibb ill _ 

V. RondalL 5o L. J., Ch. 89 ; 31 Ch. D. 72 ; o3 o2 J. 1 . 7 
L. T. 591; '31:W. E. 70. 

Gift by will of real and personal estate upon 
trust to convert and pay the income of the pro- 

■ ' 1 ' , t vrY*. J — A ’r. +r\ ■now SVifLeUCCi 


— No Attestation Clause— Witnesses Dead- 
Difficulty in Proving Handwriting— Secondary 


trust to convert and pay the income ot tiie pro- Thrto5‘itor executed a hoiograiiii 

his death. The will had been attested by A.’s dial in ihe sijpat , „t ^ 

be accumulated for the benefit of the persons also given to show that the pei son v ho pm pm ted 
contingentlv entitled in remainder. Jtill s\ 

Jacoh^C^ Ch. G. 703) distinguished. IIofJffstm Y. who was married m 1822, and vho pur oitc I to 
Uarl of Brake (1 H. & M. 376) and BimMe. have signed the marriage 
In rr (23 Ch. D.^ 360), explained. Townsend, Evidence was also given to show that 
In re, Townsend T. ToLsend, 56 L. J., Ch. 227 ; witnesses and the 

'-^4 Ch T) L T 674 • 35 W K 153. the same institution at the date ot the w ill, ana 

Attestation by Executor.]— Will held well question was his wall, and that the two persons 
attested, though one of subscribing witnesses wms whose names a^ipeared upon it had witncssecl it t 
executor in tr^st under will. Fhi^s v. PUeher, —Held, that the will w^as entitled to probate, as 

1 Madd 144 there was sufficient to support the presumptimi 

of law Omnia rite esse acta, and the position of 
Evidence of Attesting Witnesses.] — A. wn'ote the signatures w^as covered^ by Lord Hi. Leonards’ 
out a draft will, which on his death w^as found Act. Pyles v. 6b.r, 74 L. T, 222. 
completed, with the names of two attesting x- wx 

witnesses. On inquiry no such persons could be Evidence of both Attesting Witnesses— 

traced, and the writing of the names was sworn Omnia praesumuntur rite esse acta. J— In a suit 
to be that of A. himself. The court granted for revocation of probate on the ground of nndne 
administration of the goods of A., as having died execution, both the attesting wdtnessesswoic that 
intestate, without the parties interested under the will was not signed by them in the testator’s 
the draft will having been first cited to propound presence, but their evidence did not coincide upon 
it Lee, In goods of, 4 Jur. (N.s.) 790. other matters :— Held, that the presumption of 

In eiectment by the heir-at-law against the law, Omnia prmsumuntur^ rite esse acta, must 
dpviseo to wove the execution of the will, it is prevail. The testator died in 18S5, leaving a will 


Doe d. mtsonry v. mnm, l Hisp. isyi. aeienaaiiTs; execuiurs. rue wut vvci& tuawu, 

A testamentary paper, in the handwriting of an earlier duly executed will, by a retired doctor,, 
a party, concluded as follows: “In witness of who had made wills for other poor persons in the 
this I have set my hand this 14th day of January, locality, there being no solicitor within twelve or 
1858. Bigned by the testatrix A., her last will fourteen miles, and it was admittedly signed by 
in our presence.” There was no other signature the testator, with his mark, in the presence of the 
of the deceased at the end of the writing. The doctor, who had prepared it, the two attesting 
surviving attesting witness could give no distinct witnesses, and a nurse. Of these four persons, thc’ 
account of the state of the paper at the time of, attesting witnesses alone survived. The plaintiff. 
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soon after the funeral, expressed dissatisfaction 
with the will, and wrote several letters charging 
his mother and brothers with fraud and undue 
intluence, and stating that the estate ivould be 
wasted in law, if the defendants insisted on 
upholding the will, probate of which was, ho\v- 
ever, granted in common form in 18St>. Although 
the plaint itf took legal advice at that time, no 
active stejis were taken to set aside the will until 
189H. The evidence of the tw’o attesting wit- 
nesses WMs in disagreement on many })oints, but 
upon the main })oint in contest they both agreed, 
namely, that they put their signatures to the will 
in anotlier room to that in wliich tiie testator 
w^^s, and out of sight of the testator. Their 
signatures and the mark of the testator appeared 
on the face of the will, and the attestation clause, 
wiiich W’-as on the h»ack of the document, w^as 
admittedly written in another room and after 
tiie mark and signature had been affixed to the 
document. One of the attesting witnesses, a 
doctor, had made affidavits in 188r> in which he 
stated that the will wms duly executed. The 
court refused to allow the evidence of the twm 
attesting witnesses to rebut the presumption of 
laW', ancl gave judgment for the defendants in 
favour of the will. Dayman v. Dayman.^ 71 L. 
699. 

Both Witnesses Illiterate and Prede- 
ceasing Testator.] — A holograph will, signed at 
foot by the testator, and containing an attesta- 
tion clause, appeared attests I by tw'o marlvsmen, 
their names, as subscribed to the will, the 
attestation clause, and the wwjrds ‘‘ mark — his,” 
wiiich appeared wuitten above and below’ crosses 
opposite each of their names, were in the hand- 
WTiting of the testator. At the date of the 
instrument, tw’o ])CrsoiLS of the names so sub- 
scribed as those of tlie attesting witnesses were 
in his em})loyment : they wmre botli illiterate, and 
botli pretleceased him. The document w'as found 
shortly after the testator's death in his house |,)re- 
served amongst otliers of his })apers. It pur- 
p{)rted to give all liis property to his widow’. He 
state<‘l to her the night before his tleath that he 
had left her all he had — that everything wuis hers. 
It did not appear that any fourth person was 
present at the execution of the will, and no 
direct evidence of its due excGution w'as given : — 
Held, that there w’ore reasonable groiimls foj- 
presuming that the will had been duly executed 
an<I attested pursuant to the provisions of the 
Wills Act, and sufficient to enable the court, to 
pronounce in favour of its validity. Clarke v. 
Clarke, 5 L. li, 3r. 47—0. A. 

Bebutting Presumption by Parol Evi- 
dence.] — Where a will aj^peared on the face of it 
to have been duly executed as prescribed by the 
Wilis Act, and the attestation clause w’-ns in full 
accordance witli ss. 9 and 10 of the statute, the 
coiirt, nevertheless, gave elfect to the parol 
evidence of the tittesting w'itnesses, varying the 
terms of the attestation clause they had sub- 
scribed to : — Held, that the presumption of lawg 
Omnia prmsumuntur rite et solennitcr esse acta, 
was rebutted by their evidence, and that the will 
ha<l not been duly executed, and that it could not 
be admitted to nrobate. Glorer v. Smith, 57 
L. T. 60 ; 50 J. l\ 456. 

In 1878 the testator, wdio was a good man of 
business, but not a lawyer, wrote a holograph 
codicil upon the same paper as the will wdiich he 
had made in 1868, and wrote at the end of it an j 


attestation clause adapting that at the end of 
the will to the case of a codicil. He called the 
nurse into the schoolroom, and asked her and 
the nursery governess to “ sign this pajier.” 
lliere w^as evidence that he took his owm pen 
into the room. Both witnesses signed. At the 
trial, which took place between four and live 
years afterwards, the codicil was produced bear- 
ing the testator’s signature, and both the attest- 
ing witnesses were examined. The governess 
deposed that she had designedly abstained from 
looking at any of the writing on the paper, and 
the nurse, it appeared, had been very nervous. 

I Neither of them could say anything as to w’hafc 
i writing w’as on the paper, nor as to whether the 
I testator’s signature was there when they signed, 

I and both said that they did not sec him sign. 

I The president pronounced for the validity of the 
' codicil : —Held, by Earl Selborne, L.C., that the 
reasonable conclusion was that the codicil was 
' signed by the testator in the presence of the 
witnesses. Wrh/ht v. Sanderaon, Saitdermn, In 
re, 58 L. J., P. 49 ; 9 P. H. 149 ; 50 L. T. 769 ; 
82 W. R. 560 ; 48 J. P. 180— C. A. 

Held, by Cotton, L.J., that on the evidence 
he should have come to the contrary conclusion, 
blit that the hiiding of the president, who had 
seen and heard the witnesses, ought not to be 
reversed. J h. 

Held, by Fiy, L.J., that as the codicil ex facie 
appeaj’cd to bo properly executed, and the pre- 
sumption Omnia rite esse acta was strengthened 
by the conduct of the testator, which sho'wed an 
, anxious and intelligent desire to do everything 
regularly, that presumption was not rebutted by 
the evidence of the witnesses, who appeared to 
have been nervous and confused on the occasion 
of the attestation, and whose recollection of 
what took place was evidently imperfect. Ih^ 
Ami see infra, col. 864. 

To show what included in Will at Time 

of Execution.] — 0]*al and written declarations 
of a testator, whether made before or after the 
date of execution of a will, ai-e admissible in 
evidence for the purpose of showing what were 
the constituent parts of the will at the time of 
execution. M. R. made and iluly executed her 
last will on the 1st of August, 1872. On her 
death, in 1879, the will was found in an envelope 
in her writing-desk. It was contained in two 
sheets of notepa})er stitched together bookwise. 
The will was all in the handwriting of the 
testatrix (with the exception of the attestation 
clause, which was filled in by one of the attesting 
witnesses), and, commencing with the first page 
of the outer sheet, it ran : “I appoint my 
nephews, R, J. G. and R. G. L., to be my joint 
executors to carry my will into effect. I appoint 
my nephew, R. J. G., to be my executor and 
sole residuary legatee. — M. R. And placed with 
my will the 1st day of August, 1872.” The 
following page was a blank, and the will was 
continueil on the inner sheet, ’^vhich was paged 
1, 2, 8, 4 : “ The last will and testament of me,” 
&:c., and concluded with the attestation clause 
on the fourth page. The next, the third page of 
the outer sheet, was a blank, and the last con- 
tained the indorsement, ‘‘The will of M. R., 
August 1, 1872.” The attesting witnesses were 
unable to say what were the contents of the will, 
or whether it was contained in one or two sheets 
of paper : — -Held, that declarations of intention 
by the testatrix before the execution of the will, 
and declarations by her subsequent to the execu- 
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tion, showing the belief that she had effected 
her intention, wei'e admissible in evidence with 
the view’ of showing what were the constituent 
parts of the will at the time of its execution. 
Gould V. Laltea^ 49 L. J., P. 59 ; 6 P. D. 1 ; 43 
L. T. 382 ; 29 W. K 155 ; 44 J. P. 698. 

Compelling Attendance of Attesting Witness.] 
—An attesting witness had refused to make any 
affidavit as to the execution of a will._On appli- 
cation under the Probate Act of 1857 (20 (!i: 21 
Viet. c. 79), s. 29, on behalf of the widows who 
was desirous of obtaining administration with 
the will annexed, it wns ordered that she be 
at liberty to issue a subpoena ad testificandum 
against the attesting witness requiring him to 
attend before the court to be examined viva 
voce touching his knowledge of the will, and his 
havimr attested the same. Borfjan^ IrKjoodsof^ 
Ir. B.'S Eq. 325. 

■\Vhen a will was without an attestation clause, 
and the attesting witnesses refused to make any 
affidavit as to the execution, the court issued a ' 
subpoena under 20 & 21 Viet. c. 77, s. 24, to 
compel their attendance before the court to^be 
examined. Hamer, In goods of, 25 L. T. 951 ; 
20 W. E. 303. 

Of Next of Kin— Examination as to 

Eamily.] — The executor named in the will 
having determined to propound it, cited certain 
persons who were the next of kin to sec pro- 
ceedings. They appeared, and there being reason 
to believe that there were other next of kin, the 
court made an order upon them under 20 «S: 21 
Viet. c. 77, s. 24, to attend before the registrar 
to be examined as to the state of the family. 
Slieplieard v. Beetliam, 41 L. J., P. 44 ; L. E. 2 
P. 384. 


attesting witness, wiio w'as resident m 
The affidavit alleged no physical ^ 

described him as an elderly person, 
ordered the commission to issue, but iiiuma e 
that if it was proposed at the trial to road Hie 
evidence taken under it, strict proof ot iiiabiUty 
to produce the witness ;^^’ould bo i;equired. 
IPPliarson v. Parnell, 40 L. J., 1. 30 ; *<4 L. i. 
742 ; 19 W. E. 784. 

Affidavit of Attestation and Subscription.]— 
When an attestation clause is insufficient, 1 le 
court will not dispense with the affidavit ot ttie 
attesting witnesses as to due execution. 5 

In goods of, 33 L. J., P. 186 ; 10 Jur. (N S.) 020. 

An attestation clause executed abroad uenig 
insufficieiit, the court refused to gmiit probate 
without an affidavit by the attesting witnesses 
as to due execution, although it appeared iroin 
a certificate of the British consul, indorsed on 
the will, that the attesting witnesses had on oath 
proved due execution. 1 h. 

Of Execution where Witnesses tin- 

known.]— A testator left a will wffiich concluded, 
“In the presence of the undersigned as witnesses 
on this the fifth day of June, 1871, 1 set my hand 
and signature.” The testator’s family had no 
personal knowledge of the persons who sub- 
scribed the will as attesting witnesses, and _ they 
had endeavoured, but in vain, to obtain intel- 
ligence of them. In these circumstances the 
court dispensed wnth an affidavit as to the due 
execution of the will, and decreed probate of 
it, the executrix, the only person who would 
be benefited by an intestacy, consenting to the 
grant. lime, In goods of, 46 L. J., P. 39; 3o 
' L. T. 909 ; 25 W. E. 273. And see Benson v. 
Benson, 21 L. T. 731. 


Examination of Witnesses. ] — When an order 
is made on a person having knowlcilge of 
testamentary papers to attend to be examined 
respecting them, the examination must be in 
OTien court, or upon interrogatories. Laws, In 
goods of, 41 L. J.. P. 41 ; L. E. 2 P. 458 ; 26 
L. T. 530 ; 20 W. E. 572. 

On the trial of an issue as to three codicils, 
set up by and in favour of the claimant, in whose 
handw’i’iting it was suggested they W'erc, there 
being also an interlineation in the will in his 
favour, also suggested to be in his handwi'iting, 
the attesting witnesses to the first codicil denying 
their attestations, w^ere allow^ed to be examined 
adversely; but evidence, by comparison of the 
claimant’s handwriting and otherwise, w^as 
received wdtli a view^ to show the probability of 
forgery of the attestations and of the codicils ; 
and the Jury was directetl that they might find 
the forgery upon the circumstantial evidence 
alone, even against positive testimony of the 
attesting witnesses ; thg^t the onus was upon the 
party who set up alterations and codicils against 
an admitted will to satisfy the jury as to their 
genuineness ; and that if the evidence left the 
jury in doubt on that question, they should find j 
for the party who claimed under the wiU. ' 
Oresswell v. Jaohson, 4 F. & F. 1, 

By Commission.] — A will purported to 

have been executed in the presence of ^two 
attesting witnesses. One was abroad, and the 
other in England. The executors who pro- 
. ' pounded the will applied for a commission for 
’'i the examination de bene esse of the second 


Attesting Witness not to be found— Affidavit.] 

—In a suit for revocation of probate on the 
grounds of undue execution and incapacity, 
where it appeared that every effort had been 
made to find one of the attesting witnesses, biit 
without success, the court allowed the affidavit 
made by him eight years before, at the time of 
proving the will at the district registry, to be 
admitted as evidence of execution and capacity. 
Gornall v. Mason. 56 L. J., P. 86 ; 12 P. D. 142 ; 
57 L. T. 601 ; 35 W. E. 672 ; 51 J. P. 663. 

Parol Evidence to prove Bate.] — Parol evi- 
dence is admissible to prove that a will was 
i executed on a date other than that which 
appears on the face of it. Befell v. Befell, 
35 L. J., P, 121 ; L. E. 1 P. 139 ; 12 Jur. 

910 ; 14 L. T. 705 ; 14 W. E. 647. 

Presumption of Proper Execution.] — See ante, 
col. 343. 

Evidence — Omnia esse rite acta — How re- 
butted,] — Where the evidence of the attesting 
witnesses directly negatives due execution, such 
evidence not being rebutted either by direct or 
circumstantial evidence, and the veracity of the 
witnesses is uuimpeached, the court cannot by 
reason of a formal attestation clause, and on the 
presumption Omnia esse rite acta, pronounce for 
the will. Croft v. Croft, 4 Sw. & Tr. 10 ; 34 L. J., 
P. 44 ; 11 Jur. (N.s.) 183 ; 11 L. T. 781 ; 13 
W. E. 526. 

Where a will is written on several sheets of 
paper, and the last sheet only is duly executed, 
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although the attesting witnesses did not observe 
the others, the prinia, facie |)resumption is that 
they all formed part of the will at the time of its 
execution ; but where there is evidence from the 
provisions and structure of the will and other 
sources tending to rebut and confirm this pre- 
sumption, the question inust be decided upon that 
evidence. v. Marsh, 1 Swl & Tr. 528 ; 30 

L. J., P. 77 ; 0 Jur. (N.S.) 8S0. 

A. made her -will in 1842 ; at her death there 
appeared the names of three witnesses subscribed, 
but no attestation clause. The only surviving 
witness, 'whose name stood first of the three, 
stated that A. signed the will in his presence 
only ; that he suggested the necessity of two 
witnesses, but could remember no particular 
circumstances Held, that the })rcsumption of 
<lue execution wuis not rebutted by the evidence 
of the surviving wntness. Thomas, In goocU of , 

1 Sw. & Tr. 255 ; 2S L. J., P. 88 ; 5 Jur. (N.S.) 
104 ; 7 W. K. 270. 

When a will ap])ears on the face of it to have 
been duly attested, and surrounding circum- 
stances imply tliat this was so, the contrary evi- 
dence of one attesting witness is not sufficient to 
rebut the presumption Omnia rite esse acta. 
WrUfht Y. liofjers, 88 L. J., P. 67 ; L. Po. 1 P. 678 ; 
21 L. T. 156 :* 17 W. E. 888. And soe supra, col. 
361. 

Buie as to Instruments more than Thirty 
Years Old.] — An unproved will, more than thirty 
years old, coming from the possession of one of 
the family of the testator, may be read without 
accounting for the subscribing witnesses, though 
the person producing it is not strictly entitled to 
the custody. JJoe d. Wildyoose v. Pearce, 2 

M. &; Hob. 240. 

A will being more than thirty years old, and 
attested by three witnesses : — Held, on produc- 
tion, that the fact of the attcjstntion was suffi- 
ciently proved, although one witness was still 
alive and was not called. Poe d. Spllshury v. 
Burdetf. 4 A. & E. 1 ; 6 X. iic M. 259 ; 6 L. J., 
K. B. 78. 

A will was thirty years old from the date of 
execution : it came from the custofly of the 
])erson in whose favour it was made : — Held, 
that this was sufficient evidence of the fact of 
due execution. Oranqe v. Piehford, 8 Drew. 
468 ; 27 L. J„ Ch. 808 ; 4 Jur. (N.8.) 649 ; 6 
W. E. 788. 

The application of the rule that an instru- 
ment more than thirty years old produced from 
the proper custody is acbnissible without further 
proof is not affected by circumstances which 
may lead to an inference that tlio instrummit 
had been cancelled, the only ({uestion being 
whether the custCHly of the instrument is proper. 
Andrew v. 3[otley, 12 C. B. (N.S.) 514 ; 82 L. J., 
0. P.128. 

Want of Attestation — Bffiect.] — A will dispos- 
ing of real and personal pro])erty, with a clause 
of attestation, but no witnesses, established as to 
the personal i)ropert3'‘. Ilahherjkdd v. Browning, 
4 Ves. 200, n. 

'Wlrere a testatrix made her will, disposing of 
real and personal property, and signed and sealed 
it, and a clause of attestation in the common 
form was subjoined, but to which there was no 
subscription of witnesses, and where the will was 
found at her death wrapped in an envelope, on 
■which was written, 1 signed and sealed my 
will to have it readj^ to be witnessed the first 
opportunity I could get proper persons” : — Held, 


that the instrument, appearing to be incomplete 
(something more having been intended), was not 
a good will as to the personal property. But 
parol evidence admitted as to the circumstances 
of the papers, and as to the testatrix’s intention, 
Walher 

Money due on mortgage will pass by will un- 
attested. Hassell v. Tynte, Amb. 820. 

Trust of copyhold estate and copyhold sur- 
rendered to use of will pass by will unattested. 

Page, Pick, llu 

An unattested codicil (before the Wills Act) 
cannot be looked at for any purpose by the court, 
so far as it affects to devise realty, and no case 
of election is raised against the heir or devisee 
in consequence of such attempted devise ; but if 
such codicil imposes a condition respecting the 
real estate on a bequest of personalty to the heir, 
he must perform it. Louis v. Louis, 8 N. E. 
869 ; 10 L. T. 25. 

Attestation Clause, but no Attestation.] — The 

presumption raised against the intended finality 
of a paper by the existence of an attestation clause 
without actual attestation: — Held, to be suffi- 
ciently rebutted by the evidence, particularly that 
of the testator having been, told, with reference to 
the will of another person, that actual attestation 
was not necessary, the court observing upon the 
weight that was due, in such cases particularly, 
to the opinion of the judge below. Stewart v. 
Stewart, 2 Moore, P. G. 198. 

Probate refused to a paper professing to dispose 
of a testator’s real and personal property, and 
subjecting them both to the pa^mientof his debts 
and funeral expenses, which was in the testator’s 
handwiiting, and signed and sealed by himself, 
but not attested, although an attestation clause 
was subjoined to it. The circumstance <'tf a tes- 
tator having subjected his real estate to the pay- 
ment of his debts and funeral exjienses, in a 
wriiing not attested so as to ])ass real estate, 
furnishes a strong, tliough not a eompletely irre- 
sistible, presumption against his final intentioii 
that - that writing should be his last will. Poug las 
V. Smith, 3 Knapp, I. 

Probate granted of a paper -written in ink, but 
dated and signed in pencil, with the addition, 
“111 case of accident I sign this my will,” having 
also an -attestation clause unsigned, the facts 
pleaded in the allegation being sufficient to rebut 
the legal presumpition against the paper. Bate- 
■man v. Pennimjtoii, 8 Moore, P. G. 228. 

Attestation. Clause where Bone Beguired.] — 

Where an attestation clause is not required, the 
mere circumstance that there is an attestation 
clause specifying certain things does not exclude 
evidence that other things were done besides 
those which are attested. Warren v. Posfle- 
thwaitc, 2 Coll, G. G. 108 ; 14 L. J., Gh, 422 ; 9 
Jur. 721. 

V. EEVOGATIOK. 
a. Peingiples as to. 

In General.] — The same circumstances ought 
to be proved to have happened on part of tes- 
tator, to show his intent of revoking will, in 
equity as in law, unless they were prevented by 
party interested. Piggott v. Penrice, 1 Comb. 
250. 

An executor may be admitted to prove the 
revocation of any legacy though he has proved 
the will Jertns v. Puhe, 1 Yern. 19. 
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The rule is the same as? to revocation of a of 
devise of lands and a revocation Of a sum of up to 180o been ^-^ornKnled m the 
money cliarged on lands: they must be revoked of St. Croix, in that 

in the same manner. Bmdew‘11 v. BimghUm, 2 where they ^ will 

j^^l- 272 tive deaths. In 1809 they made a ^oinr wiu, 

" There^’are virtual as well as express revoca- whereby they bequeathed /)' f 

tions, as by extinguishing or destroying the invested m mortpge m ^ . n " • " . 

thing devised, which are out of the statute and they were lomtly entitled, 
remain as they did before. Ik among their children an<l f ^ f ™ 

A feoffment to the use of a testator and his appointed as executors a soil and J 

heirs is a revocation. If a man charge his lands both Danish subjects, and domiciled n bt. Umx. 

with a debt, and afterwards pays that debt, In ISU A made 

it is extinct, though there is no formal revoca- revoking all former wills, and bequeath n 
tion. Lands charged with a portion by a will, money due on mortgage to his blie sui- 

and the same given by testator in his lifetime, vived him, and, ni 1822, also 
is a virtual revocation, though no actual one. disposing of the ^ J \ , 

jrj legatees under this Will, and not those unuci tuC 

in all cases where a man gives a personal joirit will, were entitled to the money. 
legacy charged on a rcaJ estate, and the will is Bpwlf icrd, 4: Myl. & 77 '* > 

revoked, the legacies are gone, for when the land Jur. 1006. Affirming 8 bim. 2/ J. +v + 

is meant onl}’' as a collateral security, if the Testator by codicil in 1 / .lb, reel ing a . 
thing secured be taken away, the security itself had devised his real estate by h is last wiU, 
cannot subsist. Ik ‘ 25th November, 1752, charged his real estates 

Where a particular estate is expressly devised, with his debts and legacies given codiciL 

a contrary intent is not to be implied by subse- and appointed executors ; the bui was >y 
quent words, Ptmliam v. Hanjiidd^ 1 Salk. 236. devisees of the real estate under anotbci \Mil ot 
But aee as to this report of this case 1 Ves. 26. 1756, one of whom was a legatee in the coaicii, 
See 8, C. nom. Bopliam v. Bamjidd^ 1 P. Wms. stating that the will of 1756 was executed in 
54.^ pursuance of an agreement to make mutual 

wills ; that the testator, by the death of the 
By Abandonment.] — A will is not revoked by other party, was bound, if not in law, in honour, 
mere abandonment ; in order to operate as a and did not mean to revoke the will of 1756, 
revocation, there must be some unequivocal act and revive that of 1752 ; and praying that the 
of cancellation or obliteration by the testator will of 1756 and the codicil might be established, 
himself, or by some person in his presence and the trusts carried into execution, and the legmjy 
by his direction. Andreio v. Motley^ 12 C. B. paid; upon an issue directed the will of 17{>2 
(N.s.) 514 ; 32 L. J., C. P. 128. was established, evidence of mistake being 

rejected ; on further directions to plaintiffs, 
By Act showing Intention to Eevoke.]— At relied on agreement, and offered evidence in 
common law, a will might be revoked by any support of it ; the bill was dismissed, the lord 
act of the testator which showed his intention, chancellor being of opinion that the relief 
without the use of any words whatever. Boa d. sought was inconsistent with the frame of the 
llaed V, IfarriA, 2 N. & P. 615 ; 8 A. & E. 1 ; bilfaud therefore could not be given under the 
■^V., W. (k D. 684 : 7 L. J., Q. B. 76. general 'prayer ; that the evidence ought not 

A testator duly executed his will by signing to be received; and that, upon the evidence, 
his name at the foot of each sheet, and at the the agreement was uncertain and unfair, 
end of the will. On his death it was found that and therefore not to be executed. IVd/foki 
he had written “Cancelled — Wm. B.” across {Lady") v. Orford (Lord^^B Ves. 402; 4 B. B. 
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due in res])ect 1 hereof shall be paid by his execu- 
tors out of the residue, liy codicil reciting this 
bequest, and that luj is desirous of increasing 
the same to he revoked tlie gift of 

and gave h.OUOZ. upon the same trust, (kc. By a 
second (M')dicil rechting the former, and that he 
is desirous of further increasing to (qOOOi?., he 
revokes the gift of r>,0()t)/,, and gives in lieu 
thereof (5, Odd/, upon tlie same trusts. This is not 
a j-evoention, but substitution in eacli instance, 
and the d,dOi)/. is tlu;refore exempt from legacy 
duty. Cooper v. B Mcr. 154. 

If a will is revokiid Ijy cjincellation for the 
} purpose of giving elfect to different disposition, 
sucli revocation is inetfec.tnal if Uie substituted 
dis})osbions are not etfective. The rule of the 
Knglish law, following tliat of the civil law, is 
this — Tunc prins leslamentmii rumpitur cum 
]jostorius pe]-feclimi est. Ihhott v. licll^ 84 
Beav. 895. 

Bevocation of prior Will obtained by Fraud — 
Effect on later Will.] — A later will is not neces- 
sarily invalid, u|r)ii the ground, per se, that the 
revocatirjii of a fortner will had been procured 
bv fraud. Loioiford {3/C) v. Pardon^ 1 L. R., 
:lr:75; 

Of Will exercising Power of Appointment.] — 
A widow, under the powers given her by her 
marriage setrlement, executed a will in favour 
of B., witliour liaving executed any fresh settle- 
ment of the pro|K?rty inciudtid in her first 
marriage settlmneut : — Held, tliat she had a 
right to revtjke the will so made liy any of tlic 
methods prescri}.»ed by tlie Wills Act. Hawh^dey 
T. Jhirnoi\ 8.5 L. 8.. P. t>7 ; L. R, 1 P, 147 ; 1*4 
L. T. <;72;'l4 W. lb .S22. 

Presumption of Bevocation— Jfon-production 
of Will known to have been in Testator’s Posses- 
sion,'; — The presumptiun f>f fact, that, a will, 
known t' I have been in the testatrix’s custody, 
and not forthcoming at hei deatli, was destroyed 
by Inn* animo rf.'voeandi, is a prima facie pre- 
sumption * udy, and maybe rebutted !w]jrobable 
circunisiajices. among whicdi declarations of 
unchanged affection and intention have mucli 
weight. Cliffy'// V. PooUon, ! Sw. <k; Tr, 55 ; 27 
h. J,, P. 41 : 4 Jur. (K.s.) 841 ; d W. R. 458.' 

Ik. in 18-P». miidc a will, whifh he revoked by 
atiotlier will made in 1855, <>n his tleath the 

former will was foiitni. but not the latter: — 
Held, that it mus? be presunn.^d the deceased 
Hlestruycd the mbsing will, animo revocatidi. 
Jh'o/rtt^ Ifi fjoodr a/‘ i 8\v. tk Tr. 82 ; 27 L. J., P. 
20 : 4 Jur. (x.8.) 214. 

A will wa< found after a testator s death, but 
parol evideuc(* wa^ givim tliat he had executed 
a stdisequent will w'hicb cemtaine<l a clause of 
revocatitm. and which remained in his custody 
until his death, nnd c->idd not then be fount h ' 
ami that he lia«l declared an inteniioii to destroy' 
it. The eourt pronounecil for an intestaev. ' 
Wood X. Wood, m L, P. 81 : L. R. 1 P. 809; 
15 L. 'r, rm, 

in 185i>, a person duly executed n will, which , 
remained in his t;ustt'tdy and possession. irP 
:l8(iL the draft of a new will wils forwarded to 
him for perusal, but such will was never com- 
pleted. A few months before his detith. in con- 
versatifus, Ise referred, M the executed will as 
.being still in existence, and at a later period 
cxpre.ssed an intention to settle the terms of the 
new «me; ho <lied, however, without carr^dng 
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out, his intention. On his death the draft of the 
new will was found, but not the executed will : 
— Held, that as the executed will having been 
in liis possession was not found on his death, the 
presumption arose that he had destroyed it animo 
revocandi ; and -that, as no evidence was forth- 
coming to rebut that presumption, he died intes- 
tate, Mitcheso/i, In goods of, 82 L. J., P. 202 ; 
9 Jur. (N.S,) 360. 

The presumption that a will in the testator’s 
possession, and not forthcoming after his death, 
has been revoked, does not arise unless there is 
evidence to satisfy the court that it was not in 
existence at the time of his death. Finch v. 
Finch, 36 L. J., P. 78 ; L. R. 1 P. 371 ; 16 L. T. 
268 ; 15 W. R. 797. 

The only person present at the making of a 
will swore that it w'as not duly executed. The 
will was afterwards destroyed. Although there 
was reason to suspect that the will was duly 
executed notwithstanding the evidence, the court 
declined to pronounce on that mere suspicion for 
a will not in existence. Echerslcy v. Platt, 36 
L. J., P. 7 ; L. R. 1 P. 281 ; 15 L. T. 327 ; 15 
W.R.232. 

The presumption that a will which was in the 
testatoi*’s custody until his death, and could not 
then be found, was destroyed by the testator 
with the intention of revoking it, must prevail 
unless it is rebutted by clear and satisfactory 
j evidence. Ih. 

A testator executed his will at his solicitor’s 
office and took it away with him. It was never 
seen afterwards, and could not he found after 
his death in his repositories. He had made 
declarations incoiisistont with his testamentary 
dis] positions shortly before his death, but the 
court held, that he being the last custodian of 
the will, and it not being forthcoming, the 
prosumjAion of revocation arose, and was not 
rebutted. Jlonierton v, Jlewctt, 25 L. T. 854. 

When a will traced to the possession of the 
testator cannot be found after his deatli, and 
there is no evidence what has become of it, 
tlie })resumption arises tliat the will has been 
dcstniyed by the testator for the purpose of 
revoking it, but this presumjit ion may be rebutted 
by parol evidmice. Smjden v. Ct. Leonards 
{Lord), 45 L. J., P. 49 1 P. D. 154 : 34 L. T. 

872 : 24 AV. R. 860—0. A. 

The rule of law is, that if a will is traced to 
the jiossession of the deceased, and last seen 
there, and is not forthcoming on lus death, it is 
presumed to have been destioyed by himself, ami 
that presumption must prevail, unless there is 
sufficient evidence to repel It, and to raise a 
higher degree of probability to the contrary. 
The onus of {iroof in such cases lies upon the 
party pro})ou riding the will. Welsh v. Phillips, 
1 Moore, P. C. 2i)9. 

When the substance of a will is propounded, 
the first point to l>e ascertained is wlicther such 
a will was duly executed. If that Is established, 
tiie next point is, whether it was in existence at 
the death of the deceased* If it was not, then 
tlie prima facie presumption that it was destroyed 
by the ileceased, with intention to revoke, arises, 
which may be rebutted by further evidence. 
Pod more v. TiliatUm, 3 Sw, k Tr. 449 ; 38 L. J., 
P. 143: 10 Jur. (N.a) 756; 10 L* T. 754; 13 
W. R. 106. 

A subsequent will (the contents of which 
were unknown) having remained in the custody 
of the testator, and not being forthcoming, the 
presumption of law was that it was destroyed 





. Subseijueiit Insanity of Testator.] — The 

presumption tluat a will which was in the testa- 
tor’s custody up to the time of his deaths and 
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by him anirao reYOcandi, and did not revoke 
a prior will uncancelled, Cutto v. 6rUIiert, 9 
Moore, P. 0. 131. 

Duplicates — One in Testatrix’s Possession 
missing;.] --■Where a will has been executed in 
duplicate, one only being retained by the testa- 
trix, and such duplicate is not forthcoming after 
her decease, the presumption of law is that she 
destroyed it. animo revocandi. The court, while 
doubting whether this presumption must neces- 
sarily arise on the bare fact of one of the dupli- 
cates having disappeared, and while suggesting 
that a stronger })resuniption was necessary in 
cases whore a duplicate will was known to a 
testator or testatrix to be in existence, never- 
theless felt hound by the authority of an unre- 
ported ease of Luxmoore v. Chumhen^ and held, 
that the presumption of law must "be upheld, 
that the will was duly revoked, and that the 
testatrix died intestate. Jones v. Harding^ 58 
L. T. 60 ; 52 J. P. 71. 

Will and Codicil — Codicil not forth- 
coming.]— -A testator made and duly executed 
a will and afterwards a codicil revoking certain 
portions of the will. Both documents were 
handed to him by his solicitor. They were in 
separate envelopes which were sealed xip. On 
the testator’s death the will only was found, 
with the seal of the envelope containing it 
broken : — Held, that, although the presumption 
of law must prevail as to the destruction of the 
codicil, probate could only be granted of such 
parts of the will as the codicil by its execution 
had not revoked. Dehao^ In goods of, 77 L. T. 
374, 

Codicil — No Will.] — See GtiTdlner v. 

Courtliope, ante, col. 268. 

Non-Production of Memorandum referred 

to,] — Where a codicil refers to two memoran- 
dums, and only one is found, effect must be given 
to that which is found ; for either the ordinary 
presumption must ixrevail that the missing paper 
was destroyed by the testator animo revocandi, 
or the prizxciple must be applied that the appa- 
rent testamentary intentions of a testator are 
not to be disappointed merely because he made 
other dispositions of his property, which are 
unknown by reason of the testamentary paper 
which contained them not being forthcoming. 
Dlcliinson v. Stklolj)h, 11 C. B. (n.S.) 341. 

“ — Mutilation.] — post, col. 424. 

Eebuttal of— Statements made by Testator 
before Death.]— Where a will and a codicil (the 
drafts of which were produced) were proved to 
have been left by the attorney who drew them 
with the testator, after execution, but were not 
forthcoming after his death ; declarations of the 
testator to various members of his family, down 
to a few days before his death, expressive of his 
satisfaction at having settled his affairs, and 
intimating that his will was left with his attor- 
ney, are properly admitted, in order to rebut the 
presumption that the will and codicil had been 
destroyed by the testator animo revocandi. 
Whiteley y. Kvmj, 17 0. B. (K.S.) 756 : 10 Jur. 
(K.S.) 1079 ; 11 L. T. 342 ; 13 W;. E. 83. 


cannot be ‘found after his death, was destroyed 
by him animo revocandi, does not apply where 
the testator became insane after the execution, 
and continued insane until his death. In such 
a case the burden of showing that the will was. 
destroyed whilst he was of sound mind lies on 
the party setting up the revocation, and in the- 
absence of evidence as to the date of the dCvStruc- 
tioii the contents of^ the will arc entitled to- 
probate. Springe v. Sprigge, 38 L. J., P. 4 ; L. K, 

I P. 608 ; 19 L.'T. 462 ; 17 W. E. SO. 

Other Circumstances.] — L. duly execute<I 

a will, dated the 19th August, 1857, whereby h(.;r 
property was almost equally divided amongst 
her nephews and nieces. This will was left in 
her possession, and was not found at her <]eath. 
On the day before the funeral, P., the deceased a 
maid, produced a document, dated the 3rd 
August, 1857, which she alleged to be tiie 
deceased’s will. It was written in large awkwan 1 
characters, and was very ill spelt. ^By it the 
nephews and nieces, with two exceptions, would 
have received Ls*. each, and P. have been 
materially benefited. This paper was not pi*o- 
pounded Pleld, that the presumption that a 
will left in the custody of a testator, and not 
found at his death, has been destroyed by the- 
testator, was rebutted in this case, by reason of 
the suspicious conduct of the maid, as connected 
with the document dated the 3rd August, 1857. 
Battyll v. Lyles, 4 Jur. (N.s.) 718. 

A.’made her will in March, 1854, and a codicil 
in June, 1854, one of the legatees under the will 
having died since its execution. In May, 1856, 
she executed another codicil, among other things 
appointing one of the parties benefited by the 
codicil of 1854 to be executor, in the room of 
one appointed in the will. At her death in 
December, 1857, the will and second codicil were 
found in a tin box, at the Bank of England, in 
which she kept her papers ; but the first codicil, 
of which the testatrix took possession imme- 
diately after its execution, was nowhere to be 
found. On motion for probate of the draft of 
the first codicil, with the consent of the residuary 
legatees : — Hield, that the prima .facie presump- 
tion of revocation was strengthened rather than 
rebutted by the circumstances, and probate of 
the draft was refused. Shaw, In goods of, 1 
Sw. &Tr. 02. 

A. executed a will in 1858, which at the time 
of his death, in December, 1860, was found in a 
box torn into several pieces. A woman, wlto 
cohabited with him for some year-s, deposed, that 
in August, 1860, at his request, she took the will 
'from a box and gave it to him, and that he then 
tore it in pieces, and returned it to her, with 
directions to put the pieces behind the fire, but 
that the pieces were replaced in the box with 
his sanction. Her statement was confirmed by 
her broth«r-in-law, who pretended to have been 
present Held, that notwithstanding the direct 
evidence thus given, the incredibility of the 
story, the probabilities of the case, and the 
letters of the deceased, raised a counter-presump- 
tion that the will was not revoked bv or with 
his knowledge. Staines v. StewaH, 2 “Sw. k. Tr. 
320 ; 31 L. J., P. 10 ; 8 Jur. (N.s.) 440 ; 5 L. T. 
457. 

Burden of Proof.] — ^After the due execution of 
a will has been proved, the burden of proving 
that it was revoked lies upon those who set up- 
the revocation, and, in the absence of evidence.. 
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revocation, will, not be presumed. Benson v. 
Bnmm. 40 L. J., ?. 1 ; R. 2 l\ 172 ; 28 L. T. 
700 : 11) VV. il. 11)0. 

A will duly executed before tlic ])assiiig of the- 
Wills Act, and reinainiiij? in the testator’s custody 
until his death, after the passing of the act, was 
found with lus signature crossed out. In the 
absence of evidence as to the date when the act 
of crossing out wa,s done, the court refused to 
presume that it was before 188S, aiid therefore 
pronounced IVu* the will. Ih. 

The facts that the second will was last seen in 
the custody of the deceased, and couhl not he 
found, raised a presumption that he destroyed it, 
aninio cancellandi, and cast on those seeking to 
establish the will the onus of rebutting that ])re- 
sumption. Brine n v. Broio/i. 8 bl. & Bi. 876 ; i 
27 L. J., Q. B. 178; 4 Jur. (y.S.) 168. See 
Brown, In (jtHuIa o/*, 1 >Sw. & Tr. 82 ; 27 .L. J., P. 
20 ; 4 Jur. (N.S.) 244. 

A woman having duly executed her will, subse- 
quently l>ecame insane. ^shortly before her 
death, it was discovered that the will had been 
mutilated by her ; but it was proved to have 
been in her eustody for a short time, subsecjuerit 
as well as prior to her insanity : — Meld, that 
there being satisfactory evidence of the due cxe- 
cutitm of the will, the onus of showing that it 
had been mutilated by the testatrix when of 
sound mind, was upon the party alleging its 
revocation. Harris v. Berrall, 1 8w. k. Tr. ir>8 ; 
7 W. Xi. 19. 

V , Methods of. 

1. By Marriage, 

Marriage with Legatee.]-— M.an’iagc with a 
legatee was no revocation. Bwhank v. IfaUhvell, 
2 Bro. 0. 0. 220. 

Where a testator made a will in which he 
bequeathed all his property — including certain 
funds over which he had a [iower of appoint- 
ment — to a lady whom he marrierl subse/juently 
to the execution of the sai<l will i — PI eld, that 
having regard to s. 18 of the Wills Act, the subse- 
quent 'marriage did not entirely revoke the will ; 
and a grant' of administration with the will 
annexed was made to the widow of the testator, 
limited to the property over whicli the testator 
had a power of appointment. Bnssell, In qoods 
of, 59 L. J., P. SO ; 15 P. 1>. Ill ; 62 L. T. G44. 

Marriage followed by Change of Domicil.] — 

A testator being domiciled in Scotland, in antici- 
pation of his marriage, which subsequently took 
place in Scotland, execute{l a deed of settlement, 
which he also intended should operate as his will. 
By the law of Scotland, such a document as a 
disposition of pro|>erty at death would not be 
revoked by the marriage of the contracting 
parties. The testator after his marriage became 
domiciled in England ; — Pleld, that as the settle- 
ment was valid by the law of domicil as a testa- 
mentary disposition at the time of execution, as 
also subsequently to the inarriage and at the 
moment when the testator left the country, it 
continued valid notwithstanding the change of 
domicil. lleUh In (foods of, 85 L, J., P. 48 ; 
L, B. 1 P. 74 ; 12 Jur. 800 ; 18 L. T. 680 ; 
14 W. B. 816. 

Toid Marriage.] — A will is not revoked under 
1 Viet. c. 26. s. 18, by a marriage which is abso- 
lutely void by the law of this country, and there 
is no distinction in such a case between a tes- 


tator who is a natural-born subject 'aiXd one who 
is a naturalised British subject. Mette v, 3Iette, 

1 Sw. k Tr. 416 ; 28 L. J., P. 117 ; 7 W. B. 548. 

Birth of Issue.]— Marriage, and the birth of a 
posthumous child, amounted to an implied revo- 
cation of a will of lands made before marriage. 
Doe d. Lancanhire v. Lamaslblre, 5 Term Bcp. 
49;2B. B. 585. 

But the birth of a child was not alone a revo- 
cation. Sheppards v. Sheppard, 5 Term Bep. 51, n, 

A man married, and afterwards made his will 
and devised to his niece, and afterwards died, 
leaving his wife enceinte with a daughter, which 
was unk]iown to him : — Held, that the birth of 
the daughter was not a revocation of the will. 
Doe d- White v. Bar ford, 4 M. k S. 10. 

Marriage and birth of child held revocation 
of will made prior to both. Chrlstoplu^r v. 
Christopher, Dick. 445- 

Marriage of feme sole l^cfore statute of frauds, 
held revocation of will (4th Co. no cases since 
the statute). /c7. 449. 

Marriage and birth of a child revoked a will 
of personal estate- Jaehsoii v. Iluvloch, Amb. 

494. 

Marriage simply wms not a revocation. Id, 

495. ■ ■ 

Subse(iueiif marriage and having children, con- 
structed a revocation of a will. Oooh v. OaMenj, 

I P. VVms. 804. 

Since the decision in Marsfon v. Iloe (8 A. & E. 
14) the revocation of a will by marriage and 
birtli of child w'as put on the footing not of 
p]-esumed intention, hut of a tacit condition 
attached to the will, and taking effect when the 
circumstance happens ; «a principle which wmnld 
excliulc that sort of evidence that the eccle- 
siastical courts in ])articnlar have been used to 
admit, as to the intention of the testator. But 
in this ease, in wiiich it was sought to exclude 
the revocation ]jy tlie fact of a settlement of 
})art of the jnoperty having been made u[)on the 
marriage, giving a ] novision to the wife and 
children, tlie court thought that even u})on. the 
footing of [)resumed intention, the presump- 
tion of revocation was not rebutted. Israeli v. 
Itodon, 2 Moore, P. C. 51. 

j\Iar.riage alone not a rev<>catio.n of a wdll, as 
with the birth of a child it was. Exception 
W’here the will provided for children. Wilkinson 
V. Adam, 1 V. & B. 465 ; 12 B. B. 255, 

Widower having son and devising away real 
estate ; siibso<]iieiit second marriage and ]>irth of 
child : — Held, no revocation of devise. Sheath 
V. York 1 V. ik; B. 890, 

But where no heir a revocation might be 
implied. Id. 397. 

Marriage and birth of chiltl an implied revo- 
cation of a will of personal property. Ih. 

Second marriage and birth of children, the 
wife and children provided for by settlement, 
and there being children by the former marriage, 
did not revoke the will made prior. Ilehester 
CBarl), IH parte, 7 Vcs. 848 ; 6 B. B. 188. 

Whether a will was revoked by marriage and 
the birth of a child under particular circum- 
stances, quaere. Basster v, liifer, 5 Ves. 663. 

A subsequent- xnarriage and the birth of a child 
revoked ,a will; quaere, as to the propriety of 
admittmg evidence against the presumption, 
Hthhms y. fraunt, 4 Yes. 848. 

Marriage, ‘and. the birth pf child : — Held, a 
revocation of a wilP of land. Sjn'oage v, Stone.^ 
Amb. 721, 
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Feme Sole — Surrender to Use of Will.] — 
.Sim’endcr by feme sole to use of will becomes 
void or suspended by marriage. Georije v. Jew^ 
Amb. <i28. 


tlie subsequent marriage. If orfhbngto% m goods 
of, 25 L. T. 853 ; 20 W. B. 260. 

A woman, being about to marry, enters into 
an agreement with the future husband (without 
seal or stamp), by which her property is settletl 
upon the survivor for life, with power to the 
wife to dispose by will made after the marriage ; 
she then immediately makes a will, by w'hich she 
' bequeaths her property to the intended husband 
: absolutely, and afterwards (on the sa,me day) 
she marries. The articles resting in agremnent 
give the husband an equitable estate for life, Imt 
the will is revoked (not being protected by the 
powder) by tiie subsequent marriage. Ilofhdoot v. 
Lhujd, 2 Bro. C. C. 531. 

Subsequent Will reviving prior.] — A testator 
executed a will and afteiwvards married. He 
subsequently executed a second will, and by it 
he revived and brought into force again the tirst 
will in the event of there being no child of the 
marriage living at the time of the death of his 
wife. The same executors w^ere appointed in 
both wills. The testator died leaving surviving 
him his widow’’ and one child. The court allowed 
the first will to be included in the probate of the 
second will. Bang Ji urn, In goods of 45 L. J., B. 
80; 1 P.D.429: k W. lb 712. 

A testator made his will in 1871. He married 
in 1872, and on the day of the marriage, but 
after the ceremony, he executed a codicil, by 
w’hich he made provision for his wife, and 
revived his will. His wife predeceased him 
and on his death the will only was found among 
his papers. The court being satisfied that in 
destroying the codicil he had no intention of 
thereby revoking the will, decreed probate of both 
papers. James v. Shrhnpton, 45 L. J., P. 85 ; 1 
P. D. 431 ; 35 L. T. 428 ; 24 W. E. 740. See 
also cases post, col. 446. 

Will made in Contemplation of Marriage.] — 

A., in 182S, made his will in contemplation bf 
his intended marriage, providing for his intended 
wife and for the children of such marriage, and 
making his intended wife executrix ; — Pleld, 
that the marriage w’hich ensued, together with 
the birth of a child, operated as a total revoca- 
tion of tlie w'ill. Cadywold, In goods of, 1 
Sw^ k Tr. 34 : 27 L. J., P. 36 G W.E. 375, 

Settlement and Codicil made in Contemplation 
of Marriage.] — One devises real estates to cer- 
tain uses ; afterwards by deed he conveys it to 
the same uses until he marries, and then to now 
uses ; after the deed and before marriage, he, 
by codicil, attested by three witnesses and 
directed to be annexed to his will, imposes a 
forfeiture upon persons disturbing his wife, and 
after the codicil marries : the settlement revokes 
the will, but the codicil sets it up again, an<l the 
new uses sp]*ingiiig on the marriage do not 
revoke the codicil. The subsequent marriage is 
no revocation of W'ill. Jackson v. Hu dock, Amb. 
489 ; Eden, 263. 

Mutual Wills,] — Mutual wills by tw'o nnraar- 
riod sisters under twmuty-one ; the marriage of 
one does not revoke the will of the other. lUnch- 
ley Y. Simmons, 4 Ves. 160. 


Power to Dispose by Will.] — Where 

power is given to a woman to dispose of estate 
by will, aiul she marries ; semble, it is a suspen- 
sion of the powder, sed qinere. Rwh v. Beaumont, 
6 Bro. ?. C. 152. 


Power of Appointment exercised by Will.] — 
A will made in the exercise of a powder of 
appointment is not revoked by a subsequent 
marriage, wiicn in ilefault of appointment the 
property of wiiich it disposes passes under the 
settlement containing the pow'cr, although the 
same persons w’ould take under such settlement 
as w'ould have taken in case of intestacy under 
the statute of distributions. Fenwidi, In goods 
of 86 L. J., P. 54 ; L. K. 1 P. 319 ; 16 L. T.‘ 124. 

A will made in the exercise of a power of 
appointment is not revoked by a subsequent 
marriage, when in the event of certain con- 
tingencies happening, the property thereby 
appointed will not in default of appointment 
pass to the persons wiio would have taken in case 
of intestacy under the statute of distributions. 
IK 

A., under his marriage settlement, had in the 
event of his surviving B. (his wife), a powder of 
appointing by deed or will amongst his children 
certain trust monej^s, and in default of such 
appointment the moneys w’ere to be equally 
divided amongst them. A. survived B., and by 
a will, executed in 1847, he, being then a widower, 
directed the then unappropriated portion of such 
moneys to be equally divided amongst his sons 
(a portion having been previously assigned to 
his daughter on her marriage). A., in 1855, 
contracted a second marriage, and died in 1858. 
without liaving executed any other will or any 
further appointment of the trust moneys :~ 
Held, that the will of 1847, so far as it wns an 
execution of the powder of appointment, w'as not 
revoked by A.’s second marriage, though the 
same persons w^ouhl take under '"the settlement, 
in default of appointment, as would have taken 
in case of an intestacy under the Statute of Dis- 
tributions. Fitznoy, In goods of 1 Sw. & Tr. 
133; 6 W.E.863. 

A., by his will, gave a power to B. to dispose 
by will of property, wiiich in default of appoint- 
ment by her w’as to devolve on the person or 


2. By other Wills, Codicils, or Writings. 

a, Bci'ocatlon of Will Inj Will. 

Execution of Instrument Eevoking Will,]— 
The Wills Act (7 Will. 4 <S: 1 ‘Viet, c, 26), s. 20, 
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does not; alter the law as to revocation of wills, 
except by recpiiriiig' that the instrument of revo- 
cation shall V>e executed in the same manner as 
a will. Bali'Cr v. Story ^ 31 L. T. 631 ; 23 W. 1:1. 
11:7. 

Revocation hy Will.— A wife executed a will, 
in whk;h, referring to a pow(H* to that ellect 
given to her under her marriage setTlenient, she 
dis])Osed of all licr property in favour of her 
husband. 8he siibsajoently made a second will, 
in wdiich she; rei’erred to the same power, and 
bequeathwl the greater ])ortion of the [>roperty 
ali'eeted Ijy the settlement to certain persons. 
This will contained words revoking all former 
wills made ])y the tc'statrix : — Held, t hat the 
lirst will was revoked there! )y. hi 

qood^ of\ 43 L. J., P. -46; L. Lk 3 P. 1S3 ; 30 
L. T. 000 ; 22 W. 11, S32. 

A testator executed two wills, tlie first in 
England, and the second iji Italy, where he was 
domicile<l at the time of his deatli. The Eriglisli 
will dis]X>sed of realty and ])ersonalty, suid 
nominated an executor. Tlie second, or Italian 
will, disposed of the ])ersonalty only, but eon- 
tained a general revocatory clause : — Hehl, that i 
the second will revoked the lirst, including the 
appointment of the executor. And tlie cxecxit()r, i 
who resisted revocation of the, ])robate of it, 
granted to him in common foiaii, was condemned 
in costs, (hitfrrll v. (btfrrll^ 11 L. d., i\ 57 ; 
L. It. 2 P. 397 ; 26 L. T. 527 ; 20 W. Jk 590. 

One devised his personal estate to A., and the 
real cstiite to B., and after A.’s <leath, and the 
devisor having acquired otlu'V rerd property, 
some by devise and some by purchase, he nxade 
a second will, disposing by name of his , after- 
acquired testamentary estate to tJ., and then 
added, “ as to the rest of my real and jxersunal 
estate, I intend to dispose of it by a codicil, 
hereafter to be made, to this my will”: this is 
no revocation of the first \vill, whether consider- 
ing that he meant to include the same property 
therein devised, because it is a mere declaration 
of an intent to dispose of it in future : aiul non 
constat that such disposition would he incon- 
sistent with the first will : nor is it any revoca- 
tion, considering that he meant only to include 
his after-purchased property not before devised, 
and his ])ersonal estate, the bequest of which hail 
lapsed hy the death of A. Thomax d. Jouea v. 
Emm, 2 East, 488. 

Will sufficient to pass personal estate did not 
revoke a prior will of real estate made according 
to Statute of Frauds. Limhery or Linihury v. 
JA/.vm/, 2 Comb. 451. 

By Revival of prior Will.] — A. made a 

will in 1S5S, which he subsequently destroyed. 
After its destruction, he made a will containing 
a disposition of his ])roperty different ft'oiu that 
contained in his former will, and dated January, 
1859. These wills were ])repared by ilitferent 
solicitors. In February, 1859, he ap])licd to the 
solicitor who had prepared the will of 1858, and 
who was ignorant of the existence of the will of 
1859, to prepare a codicil. The codicil on its 
face ap])eared to be a codicil to the will of 1858^ 
and referred to the provisions of that will. The 
testator afterwards destroyed the cidicil of 
February, 1859, with the intention of setting 
up tlie will of 1859, and died without making 
any furtlier or other testamentary disposition : — 
Held, that he died intestate, yewton w XetEon, 
12 Ir. Ch. E. 118. 


-—-- By Iiost Will.]— A. executed a will, and 
afterwards executed a second will, which he took 
away with him. On his death the earlier will 
was found, but the second will could not be 
found. The solicitor who prepared the second 
will gave evidence, from recollection, of its con- 
! tents, which were inconsistent with the first 
will, and revoked it : — Held, that secondary evi- 
dence might be given of the contents of the last 
will, and that the evidence given sufficiently 
showed that it revoked the first will. Bromn v. 

8 El. & BL 876; 27 L. J., Q. B. 173; 
4 3ur. (N.s.) 163. See Bvowii, hi yoodx of, 1 
Sw. k Tr. 32 ; 27 L. J., P. 20 ; 4 Jur.'(N.s.) 244. 

Declarations of a deceased that he has revoked 
a certain will, by a subsequent will, not forth- 
coming, cannot be admitted as evidence of revo- 
cation, neither can they as to revocation by any 
■<3tlier means, as by burning, tearing, or by 
cancellation. Stairm v, Steivart, 2 Bw. Tr. 
320 ; 31 L. J., P. 10 ; 8 Jur. (N.S.) 440 ; 5 L. T, 457. 

A vague declaration that he had destroyel a 
will, not specifying by what means or for what 
pui'pose, is still more objectionable. Ih, 

The testator made a will, in 1807, of his realty 
anil personalty, in favour of his wife, for life,, 
remainder 1o his daugliter G. absolutely, having- 
other daughters, !)ut no son. After the will he 
had other children, and, by a codicil in 1824, 
reciting that in Ids will he had given his property 
to his lu'other D. Ik, on certain trusts, and had 
given a certain freehold for the benefit of his 
eldest son, he revoked that gift, and everything 
else in the will, and gave his freehold and other 
property to his wife and brother, upon the 
trusts declared in his will of the freehold given 
: to the son, anil gave a copyhold to his socoml 
: sou ill the same manner as the freehold was 
j given ]>y the will to the eldest son, and in all 
; other resi>ects confirmed his will. The only will 
I found was that of 1807. The court, holding 
that the first will bectime operative by the loss 
i of the second, refused to doclar‘C an intestacy, 
i lld’nuer v. It/iinirr, 1 Jur. 754. 


1 By Invalid Devise.] — A husband made a 

I will, devising his real estate to his wife abso- 
jlutely; afterwards he executed another will 
I giviiig his real estate to trustees u}>on trust after 
i in’s wife’s death for the Bristol General Hos]jital,. 

I and he deviscfl to his trustees all the residue of 
his real e:state, and “the proceeds which Ijy any 
law to the contrary- might not by that will pass- 
to the hospital, .fully relying uptm my trustees 
to carry out niy wishes and desires,” The gift 
to the hospital wms void, and the trustees 
claimed to take the real estate beneficially under 
the ultimate gift The court held that they did 
not take beneficially. The ({uestiou then arose 
as to whether the first will was rcvokeil by the 
second : — Held, that the first will was revoked 
by the devises in the second, notwithstanding 
1 that these devises were invalid. .Baker v. Story, 

I 31 L. T. r>3l ; 23 W, Ik 147. 

i By Invalid Will.]— post, coL 39n. 

Creneral Revocatory Clause— Effect ot] — A 
general clause in a will revoking all former 
wills revokes a prior testamentary appointment, 
Merritt, hi goodn of (L»Sw* k Tr. 112), and Joyx, 
In yoofU of (infra), consitlcred. Sotkeran v, I)en~ 
Iny, 20 Ch. D. 99— G. A. 

A married woman having a general power of 
appointment by will over real estate executes I 
a will appointing the estate. After the death of 
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her hiisbaiid she made another will rcYoldiig all 
former wills, and containing a general devise and 
bequest of all her real and personal estate. She 
afterwards made a third will, also revoking all 
former wills, and bequeathing her personal estate, | 
but not devising or appointing her real estate. 
She had no real estate except that subject to 
her power of appointment : — Held, that the 
testamentary appointment under the first will 
was revoked by the second will, and the second 
will by the third, and that the real estate went 
as in default of appointment. Ih. 

The testatrix duly executed a power of appoint- 
ment under her father s will in the form of a 
testamentary appointment.” Some years later 
she made a Will, and in it exercised fully all 
])owers of appointment under her control, but 
did not refer in any way to the power of appoint- 
ment she had under her father’s will, or to her 
previous exercise of it in the “testamentary 
apjHiintment” already made by her : — Held, that 
as the will contained a complete execution of all 
the powers at the deceased’s disposal, that instru- 
ment revoked all preceding wills, and was there- 
fore entitled to probate alone. Temcij, hi goods 
if, 45 L. T. 78. 

A married woman made a will in 1848, in 
execution of a power of appointment, and in 
1857 made another in execution of another power 
of appointment. The latter will contained a 
general revocatory clause, but it did not refer to 
the will of 1848, or to the power in execution of 
which it was made, or to the property thereby 
appointed : — Held, that the will of 1848 was not 
revoked, Joys, hi goods of, 4 Sw. & Tr. 214 ; 30 
L. J., ?. 169.' 

A married woman, having in a settlement a 
special power of appointment by will over real 
estate, executed a will during coverture in 1 866, 
appointing the same. After the death of her 
husband she made three other wills. In the 
first and second she said : “ I revoke all other 
wills,” and in the third : “ I . . . hereby revoke 
all wills, codicils, and other testamentaay dis- 
positions heretofore made by me, and declare 
^ this to be my last will and testament,” and then 
disposed of all her estate, “ including as well real 
estate as personal estate over which I have or 
shall have a general power of appointment,” but 
she did not in any way exercise or aifect to exer- 
cise the power in the settlement, nor did she 
refer to it, or to the property the subject of the 
power : — Held, that the testamentary appoint- 
ment of 1866 was revoked. Kingdoii, In re, 
'Wllldns V. Fryer, 55 L. J., Ch. 598 ; 32 Cii. D, 
604 ; 54 L. T. 753 ; 34 W. E. 634. 

A general revocatory clause of “all former 
wills ” leads to the inference that the deceased 
at that time intended to leave a subsisting will. 
Jl/rs/i V. Jfars/i, 1 Sw. & Tr. 528 ; 30 L. J., P. 
77 ; 6 Jur. (N.S.) 380 ; 1 L. T. 523. 

General revocatory words are not included in 
the expression, “any bequest of personal pro- 
perty described in a general manner,” in 7 Will. 4 
.& 1 Viet. c. 26, s. 27, so that they can operate 
upon “any personal estate which the testator 
may have power to appoint in any manner.” 
Ilerritt, In goods of, 1 Sw. &: Tr. 112 ; 4 Jur. 
(N.8,) 1192. * S. P., Meredith, In goods of, 29 
L. J., ?. 155. 

A married woman, having duly executed a 
will, by which she disposed of stock over which 
. she had a power of appointment, subsequently, 

; ''With an intention of disposing of Other stock 
beld in trust for her under her marriage settle- 


ment. made and executed a second will, which 
concluded with a clause of revocation of all 
former wills. This last was not valid for the 
purposes intended, nor was it rendered valid by 
any consent on the part of her husband Held, 
that this last will could not, merely by its general 
revocatory clause, operate as an execution of the 
first-named power, and so revoke the will already 
made in execution of such power. Ih, 

Onus Probandi.]— A testator executed a 

will in 1825. which was found uncancelled at his 
death, which event took place in 1853. In 1(S52, 
he executed another testamentary paper, the 
contents of which were wholly unknowii, except 
the circumstance of the paper commencing with 
the words, “ This is the last will and testament.” 
This latter instrument was not forthcoming at 
his death, but there was no evidence of its 
destruction. The prerogative court held that the 
instrument, executed in 1852, was not to be con- 
sidered as a codicil, but as a substantive will, 
which operated as a revocation of the prior will 
of 1825, and that under 7 Will. 4 & 1 Viet. c. 26, 
s. 22, the deceased must be considered to have 
died intestate, as the former will was not revived 
by the destruction of the latter : — Held, first 
that the onus probandi lies upon the party 
setting up the subsequent instrument as a revo- 
cation of the former will. Cntto v. Oilhert, 9 
Moore, P. C. 131. 

Held, secondly, that to establish a revoc<atioTi 
of a former will relating to personalty, by a sub- 
sequent testamentary paper not forthcoming, by 
parol evidence of execution only, in the absence 
of any draft or instructions for such instrument, 
such evidence must be strong and conclusive as 
to its contents. Ih. 

Held, thirdly, that the mere fact of such an 
instrument, commencing with the words, “ This 
is my last will and testament,” does not render 
it a revocatory instrument, as those words do 
not necessarily import that such instrument con- 
tained a difierent disposition of the property, 
and that to make it operate as a revocation of a 
former will, it must be proved that the contents 
of the latter instrument were difierent from the 
former. Ih. 

Held, fourthly, that a subsequent will (the 
contents of which were unknown) having 
remained in the custody of the testator, and not 
forthcoming, the presumption of law was, that it 
was destroyed by him animo I’cvocandi, and did 
not revoke a prior will uncaiioelled. Ih. 

Observations on the report of the case of 
Moore v. Moore (1 Phillim. 375, 406)! Ih. 

\Vhei'i the revocation of an existing will is 
sought to be established by the proof of the exe- 
cution of a subsequent will not forthcoming, the 
evidence should be clear and conclusive, not only 
as to the execution of such subsequent will, but 
also as to its contents. JBerthon v. Bertlion, 18 
L. T. 301; 16WMI. 673. 

b. Of Will hy Codicil. 

In General.] — In interpreting a will and a 
codicil the general rule is, that the whole will 
takes effect so far as it is not’ inconsistent with 
the codicil. Eoherfson v. Foivell, 2 H. & C. 762 ; 
33 L. J., Ex. 34 ; 10 Jur. (N.S.) 442 : 9 L. T. 
543 ; 12 W. B. 623. 

A codicil not to bo presumed a revocation 
unless it distinctly appears. Griffiths v. Grieve, 
1 Jac. & W^aik. 31. 
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A codicil is in^vcr htdd to r(,;vokc a will further codicil did not revoke the will, but showed the 
than is necessary to elh'fd to tluj intentions seiise in which the testator used in the will the 
■of the testator. Yonnf/ v* Jlftmtrd, I Ur.k War. wonls “in default of such issxxe.” Darlev Y 

■638. ^furfhu 18 C. B. 683 ; 22 L. J., C. P. 24:9 ; 17 

The intention to r{*vok<; in ft codicil must bo Jur, 1125. 
ns clcfU'ly cxpivsst-.d jis thi^ imejit ion to devise in A testator executed a codicil to his last will 
the will, othcu’wisc the. <*odl<d] will not o]K‘rate as anji by such codicil absolutely revoked and made 
rcvocfiiion. A dout>t . liowever r<>,'Lsonnbic. is not void all bequests and dispositions in the will 

sutlicient. if tlu* two iiist rumen Is jire not fd)so. and nominated executors, but did not in direct 

lutely ineon^istenl. Pilawortk v. 14 terms revoke the appointment of executors and 
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gufirdians in the will Held, that the will was 


H a <l(-vise in fi will is <doar, it is ineuirdiont not revoked. Jfoimrd^ In goods of, 38 L. J. lA 
on ilie‘ [ifu'ly who nmtimds llud it is not to take 32 : L. K. I P. 636 ; 20 L. t. 230, ' * *’ * 

eifeet by rcu'^on ot' fi n-voeatiiui in tin* codicil, to When there is a clear and manifest intention 
slKfWfiit intention to revoke erpuilly elcfir with to devise, it is incumbent on a party alleging a 
the original intention i<\ dt-vise. liohoriwn v. revocation by a codicil to ]>rove that tliehiton- 
J7nrr//, supnt. lioi i to revoke \vas equally clear and manifest ; 

A testat«>r devisc<l^ nine houses to his son A. if tliere was only a reasonable doubt, the first 


for life ; and fiftcr his death, to his eliiidren wluf devise ought to stand. Ilcarle v. ihidts, 1 
■should attfu’n a eert jiiii figt^ : hut in cas(! all such 01. k. F. 2o’ Atlirming/9. C. wnm.JJoa d. lloarU 

cliihircti shouhl die tinder tiud .agtt, tlien to \\ M\(dts,\ Y. ck; J. 470 ; 8 Bing. 475 ; 1 M. k 

truslees to ]jermit hi'-; tiiret* daughters. B., 0. and. iScott, 759. 

1).. to reeeivt* the* rent dtiriitg 1 heir lives, in efpifil A testator devised a copyhold messuage, called 
yhfircs: and fifter tijeir d<*«'e.‘ise, lo their childnm Piomer Hill House, with the appurtenances, to 

in fee. He {ift<aavfi3-ds nifule ii ttodieii in these trustees for his wife for life, and subsequently, 

words: — “ 1 hereby n.'V'iiki.* tinit [rirt of iriylfist will by one of several codicils, revoking several of the 
and testament whereby I givt; Use. tsine houses dispositions made by his will of all his freehold, 
unto my son and To hie lidrs ; and my will is copyhold, find personal estate, he instead of such 
that my dfingliters i\ and It ^houlf^ enjoy them. dispositionsdeviHedallhisfreehold, copyliold,and 
T gi\c and bequeath the freehold ground ami personal estate to his daughter : — Held, that the 
hoUM*s to my dfiscihiors ("k ant! 0.. cqimlly find devise of the estate to his wife for life was not 
jointly liCtweeti them, find to the survivor of at3[ected by this codicil. Ih. 
tlieni : and fifter ila-ir deeefiMj to their child or By a will a testator in one cause devised all 
children equally: fOHl if they slionld hotli die rofil estate whatsoever in Ireland of or to winch 
leaving tto child or ehildnm. then the freeholds he should be seised or entitled (subject to a trust 
h> go us ia’dered by ujy wi!l.“ < k and Ik died, term to niise. moneys in aid of the personalty for 
leaving no chlifk A,, the xm, die*!, hnving a payment of debts'and legacies) to H. for life, 
daughter, hi> only stnaiving ^'hiid. who wfis horn ; with remauulers over, and in another, he left all 
in the lifet insc of the to^amor. mid attfuned the: j peisomd estate whatsoever and wheresoever 

requir**<i jige ; bm A, h;id Imd :uu)t jit.-r dnugnder | fitter payment of debts and legacies to H. abso- 

honi in the. lib'fim-' of tie* tfoiui,,}'. who hfu I ■ lutely. P)y a codicil he revoked “the bequest 
married, find im«i u Mi?o bni she find her son f contained in my will of the residue of all my 
dit^d in tin* iiodina* of !i* ]• fjolier. The losfatoFs \ real and }>ersonal estates to my brother H.,” and 
daughter ih w;c4 alxi deiid, b;ii leaving two ehii- ! gave such residue to W. “absolutely”: — Held, 
dren Held, dmt nouvith-tfiuding the genend ! Unit tlic ilcvise to H. of the Irish estate was 

wools of ihe cofummieeiueiit of it, the eollicii i revoked by the codicil. Y'aUare v. Seymour, 

0 })eniTed only tis u pfulhil roV(t!‘:iUon : tlnif itilr. it. 6 C, L, 219, 343 ; 20 W. B, 634 — 
operated as a rt-v* teat I mu tnd\ -o tVir to etfec- ■ Fx. Uh. 

tuate the intention of the jis ihtelaretl in : A testator, having e.xccuted a will and codicil. 


‘fdion: that- it Jr. il. 6 C. L, 219, 343; 20 W. E, 634 — 
far us to dfee- = Fx. (Tj. 

fis ihtelaretl in ; A testator, having executed a will and codicil, 


tile luHiicil. to prefei' his daughters (k find Ik Aligned a second coilicil, in which he expressed a 
ami tlieir cliildron to li'^ '-on A. find hb <*hildren : desire to cancel Ids will, and that a document 
that it operated nothing mor** : and thfit. failing i wliich he described as a will of earlier date, and 
the ohjcf.'ts of the pnT'netiee. the t e^tatoFs | the first and second codicils, should together 
declared ino-mirm wa- th:if t'ne \vi!i .'•hould ! stand as his last will and testament. The only 
oporati' as if thtu’e Imd been no revneation : | document executed at the earlier date was a 
and tiiereforc' Uint the dfnnrhr.er of A. was j sertlemcnt on his marriage, wliich was not of a 
(mtitlcil to a nio-eiy of th** hrnHcs, Pop d. | testamentary character : — .Held, that the iwoca- 
IJrrr.'i v. *JI !u 4., hk B. ltd; 18 Q. B, j tion of the will was absolute, and not dependent 

197; BIJur. 709. ; on the incorporation of the settlement in the 

A. }n*qncatht?d lea-ehuld m'emi-cs to his , papers admitted to probate, Oenfrt/, J/i goods 
daughter ,M. for her life : and' after her death ‘ of. 42 L. J., P. 49 ; L. ll. 3 P. 80 ; 28 L. Tk’4S0; 
to anti arnonpt Inu' hi^xfiil i-sne cr|Uft!ly, share ; 21 W. K. 888. 

and share alikex wIFn iiem-tiT of survivor-hip ; | A testator, having bequeathed legacies to his 


ami ^-in debmh ftf such iV-m-k' ut hi- son ib ft«r ; daughters, and annuities by way of maintenance 
life ; fuiki fitter his death i*i his ehddrcn equally, j to tliem and to one of his sons, to whom he also 
share and share alike, with benefit of siirvivoV* devised real estate, made a codicil by which he 
ship, .By ri lawfieil, fite ft,‘sfainr rifcilwt that he |>urported to appoint amongst them, in full dis- 
Imi by Ills will hequmflmd in his son fb, after charge of ail churns which, they could have upon 
the citmwi! of his, the testator s, daughter M., his estate or assets^ a sum of money which under 
**and In default of her leaving lawful issue/^ the his marriage settlement he had powder to appoint 
kiaschohl prcmlstis ; and Htafcil, that in ease his amongst his younger children that, irre- 

soil Hhmdd not indemnify his iMfiilc from a <leM spectively of the validity or e;ffect of the codicil 
iii‘curnj<l by the test ator* for the nccommoflutlon as wi appointment^ It did' not. opex^ate to revoke 
of his KOI u Hiich bequest In Ihe will in fitvour the prior gifts in the will. M^DermM y . O'Chtwr, 
of the son shouhl he revoktd :--lleld, timt the Ir. B.'IO Bq. 352. 
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Device to the children of A. : — Held, not to be 
revolved by an expression in a codicil, that they 
were not intended to take any beneiicial interest 
under the will or codicil. €leohn*ey v. BeeJictt, 
14 Beav. 583. ^ 

A testator (levised his real estate tohis^ brother 
■\\dlliam for life, with remainder to his first and 
other sons in tail, with remainders over ; and he 
bequeathed his residuary personal estate between 
his nephews and nieces. By a codicil he revoked 
liis will, so far only as it was altered by the 
codicil, and he jrave'to his nephews and nieces, 
except (as he said) his brother 'Williani’s children, 
‘*who ai-e not intended to take any benodcial 
interest under this will or this codicil,” 1,000?. 
each : — Held, that the devise to the children of 
William was not revoked. Ih. 

Devise of real estates to be sold, and the pro- 
duce applied in the same manner as the residue 
of the personal estate. Co<licil not executed so 
as to pass real estates, revoking the be(p'icst of 
the residue, does not affect the will as to the real. 
6^airnu V. XoUe, 3 Mer. 691. 

Case of revocation of will by codicil. Fri/ v. 
Prentice, 9 Jur. 894. 

By Invalid G-ift— Codicil.] — ^Testator by 

his will gave 850?. in legacies to different chari- 
table institutions. By a codicil he revoked the 
before-mentioned legacies, and in lieu thereof 
gave to the treasurer of another charitable institu- 
tion 1 ,000?. for the extension fund of such house 
of charity : — Held, that the house of charity 
being incapacitated under 9 Geo. 2, c. 36, from 
taking this gift for the extension fund, which 
involved the purchase of land and building 
thereon, the gifts to the charities mentioned in 
the will were absolutely revoked. 1 Kay &: J. 
G65 ; 1 Jur. (IT.S.) 917 ; 3 W. R. 616. 

Appointment in Will— Invalid Appointment 
by Codicil.] — Testator by will, who said his 
estate would realise at least 10,000?., wished 
4,000?. to be invested on trust for his sister, A. P., 
for her life. At her death the principal might be 
divided between her husband, if surviving, and 
children as she might by will determine. After 
giving other legacies, the testator bequeathed the 
remainder to the children of J. F. A sum of 
4.000?. was invested in consols and transferred 
into court. A. ?. by will gave all the residue of 
her property, including the sum of 4,000?. left to 
her by the'testator, and over which she had a 
disposing power, to her husband and children in 
equal terms. One son after' the date of the will 
died, leaving two children, and by a codicil made 
afterwards, A. ?. bequeathed the share which 
would have gone to him in trust for. his children. 
On petition by the husband and surviving 
children for sale of the trust fund and payment 
of the proceeds to them : — Held, that the invalid 
appointment by the codicil did not operate as a 
revocation pro tan to of the gift by the will to 
the class, and that the husband and surviving I 
children were entitled to the whole of the fund. 
PvgnU V. Fraser, 55 L. J., Ch. 285 ; 31 Ch. D. 
449* ; 54 L. T. 70 ; 34 W. R. 267. 

A testator having a ])ower by will to charge 
hereditaments with 7,000?., to be divided amongst 
' ■ ‘ his cbildi’on in such shares as he should by will 

, . ' ' appoint, and in default amongst them ecfually, 

' v ' by his will charged the hereditaments with the 
7,000?., and directed that 4,000?., part thereof, 


Bv a codicil he revoked the appointment or 
' charge of 7,000?. made by his will, and charged 
i the same hereditaments with the 
i 7,000?. to the younger son alone Held, that 
' though the appointment made by the codicil was 
invalid, the revocation nevertheless took effect, 
i Quhm V. Sutler, L. R. 6 Eq. 225. 
j See also, post, col. 390. 

I Revocation of Gifts <‘in favour of” Donee of 
j Power.]~-A testator by his will gave to his sister 
I PI. a life interest in a share of his residuary 
! estate, and a special power of appointment by- 
will over the capital of the share. By a codicil 
he revoked all devises and bequests whatsoever 
“ in favour of ” H. i — Held, that the powei was- 
revoked as well as the life interest. Srough, In 
re, Furrey v. Sroia/h, 57 L. J., Ch. 436; 38' 
Oil. D. 456 ; 58 L. T\ 788 ; 36 W. R. 409. 

By Destroyed Codicil.]— A. made a will in 

1858, which he subsequently destroyed.^ After 
its destruction he made a will containing a 
disposition of his property different from that 
contained in his former will, and dated January,. 

1859. These wills were prepared by different 
solicitors. In February, 1859, he applied to the 
solicitor who had prepared the will of 1858,^ and 
who was ignorant of the existence of the will of 
1859, to prepare a codicil. The codicil on its 
face appeared to be a codicil to the will of 1858, 
and referred to the provisions of that will. ^ The 
testator afterwards destroyed the codicil of 
February, 1859, with the intention of setting ii]) 
the wilf of 1859, and died without making any 
further or other testamentary disposition : — 
Pleld, that he died intestate. JS^ewtou v. JVewtou,. 
12 Ir. Ch. R. 118. 

c. Of Codicil Ig Codllcil, 

In General.] — An aunt by her will gave 
shares in her residue to her nephew. By a codicil 
she revoked all devises and bequests to her 
nephew. By a second codicil she devised after- 
purchased pi’operty to the trustees of her will 
and conffrmed her will : — Held, that the second 
codicil did not revoke the first, and that the 
after-purchavsed property went according to the 
will and first codicil together, and not according- 
to the will alone. Green v. Trlhe, 47 L. J., Ch. 
783 ; 9 Ch. D. 231 ; 38 L. T. 914 ; 27 W. R. 39. 

A prior codicil, operative in itself, is not 
revoked by a subsequent codicil which refers to 
the will by its date and confirms it without 
mentioning the prior codicil ; but a prior codicil 
inoperative in itself, will not be set up by such a 
subsequent codicil. Ih. 

The words ‘‘ I give, devise and bequeath to A. 
and B. all the residue of my real and personal 
estate whatsoever and wheresoever undisposed of 
by my will and this codicil thereto.” revoked an 
intermediate codicil. Ilastbigs, In goods of, 26- 
L. T. 715 ; 20 W. R. 616. 

A testator made a will (dated before the Wills- 
Act), by which he directed his residuary real 
estate to be sold and the proceeds to be divided 
(in the events which happened) among twelve 
persons, of whom A. and B. were two. He made 
a first codicil (dated after the Wills Act), by 
which he directed certain real estate acquired 
subsequently to the date of the will to be sold, 
and the proceeds divided in the same way as the 
proceeds of his other real estate. This codicil 
was attested by A. and B. He then made 


* 
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another codicil, described as a codicil to his will 
of a certain date, but not referring to the prior 
codicil : — Held, that the second codicil did not 
operate as a republication of the first codicil ; 
that the gifts to A. and B. of two twelfth shares 
of the proceeds of the property comprised in the 
first codicil failed ; and that these shares fell 
into the 3’esidiie, and were divisible between A. 
and B. and the other ten residuary legatees. 
Biirtoii V. Newhery, 45 L. J., Ch. 202 ; 1 Ch. D. 
234 ; 34 L. T. 15 ; 24 W. K. 388. 

Will and !First Codicil by Second Codicil.] 

—0. by his will devised and bequeathed the legal 
estate in all his real and })ersonal property to 
L. and G,, whom he nominated executors, on 
trust to pay certain annuities, and subject 
thereto to pay the income to F. for the life of A., 
and after the death of A. to transfer to F. all 
‘the testator’s real and personal property abso- 
lutely, subject to the then existing annuities, and 
in case of the death of F. during the lifetime of 
A. without lawful issue, the testator devised and 
bequeathed all his real and personal property to 
J., his heirs and assigns for ever, subject to the 
said annuities. By a codicil to his will 0. 
declared that if F. should die either in the life- 
time of A. or after her death, without lawful 
issue, or making any disposition of the testator’s 
real and personal property by will or deed, thal"^ 
then the same might be and become the property 
of J,, his heirs and assigns for ever, subject to 
the annuities aforesaid. 0. made a second codicil 
in the words following : “ I, 0., hereby, by way 
of further codicil to this my will, do hereby 
revoke and declare void the appointment of L. 
and C. as trustees and executors in the within 
will, named, and deleave and bequeath all my 
said real, freehold and personal property to the 
within-named F., subject to the annuities and 
other conditions therein mentioned, and do 
hereby appoint and nominate the said F. as my 
sole executor and administrator.” The testator 
made a third codicil, whereby he declared that 
the annuities in his wilt mentioned should be 
chargeable solely on his landed property of G,, 
and that all his other property should be free from 
the same. The real estate of the testator con- 
sisted of the G. estate, held for lives renewable 
for ever, and limited to heirs. F. died in the 
lifetime of A, intestate, without having had 
issue, and without having made any disposition 
of the real or personal property comprised in the 
will. S. was his heiress-at-law : — Held, that the 
second codicil did not revoke the modifications 
made in the will by the first codicil ; that, in the 
clause providing for the death of F. without 
lawful issue or making any disposition, in the 
first codicil, the wmrd or ” should be read “ and ’* ; 
that the gift over was void ; and that S. was 
absolutely entitled to the G. estate. Stretton v. 
Fitzgerald, 23 L. E., Ir. 466—0. A. 

Codicil revoking Will does not revoke prior 
Codicil.] — A codicil revoking a will does not 
necessarily revoke a prior codicil. Farrer v. 
8t, Catharine^ s College, Cambridge, 42 L. J., Ch. 
809 : L. E. 16 Eq. 19 28 L. T. 800 ; 21 W. E , 
643.' 

A testator made a wnll and two codicils, by 
none of which he gave anything to St. Catha- 
rine’s College, and many years afterwards he 
made another codicil, describing it as a codicil to 
his last will ; and thereby, after reciting that 
by his will he inwi bequeathed 1,0002. to St, 
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Catharine’s College, he confirmed the bequest, 
hut in all other respects he revoked his will ; 
and he gave to St. (Catharine’s College (in addi- 
tion to the bequest of 1,0002.) .5,0002., and 
appointed executors of his will and codicil : — 
Held, that the last codicil revoked the will of 
the testator, but not the codicils of prior date, Ih. 

Implied Bevocation of Intermediate Codicil.] 
— ^A testator by will gave legacies to three of his 
daughters, and devised and bequeathed his 
residuary real and personal estate upon trusts 
for his wife and children. By a first codicil in 
1878 he revoked one of the legacies in his will 
and increased another, concluding, “ In all other 
respects I confirm my said will.” By a second 
codicil, after reciting that he 'was desirous of 
altering the residuary devise contained in his 
will, he made a specific devise, and in all other 
respects confirmed his will. He afterwards 
made a third codicil, by which, after referring 
to his will by date and reciting a promise to that 
effect, he directed his trustees to grant an under- 
lease of a house to his daughter-in-law, and gave 
his wife a pecuniary legacy in addition to the 
benefit she derived under' his said will, and con- 
cluded, “ In all other respects 1 confirm my said 
will except as altered by a certain codicil made 
thereto in 1878, whereby I revoked a legacy to 
my daughter Mary ” : — Held, that the words of 
confirmation in the first and third codicils were 
to J^e read as meaning that the testator did not 
intend to alter his general testamentary disposi- 
tions further than in the specific way mentioned 
in those codicils ; and that the devise in the 
second codicil being clear, no intention to revoke 
it had been shewn with sufficient clearness to 
enable the court to reject that devise. Follett v. 
Pettman, 52 L. J., Ch. 521 ; 23 Ch. D. 337 ; 48 
L. T, 865 ; 31 W. E. 779. 

The testator died leaving a duly executed will, 
dated the 20th October, 1888, and four duly 
executed codicils, dated respectively the 20th 
October, 3888, the 7th April, 1890, the 20th 
October, 1891, and the 22nd October, 1891, His 
three brothers were appointed executors and 
trustees in England, under the said will and 
codicils. By the third codicil the testator 
revoked the first and second codicils. The 
fourth codicil confirmed the testator’s “ will and 
former codicils.” The executors now applied 
for.probate of all five documents, or for directions 
as to which of these should be admitted to proof : 
— Held, that, as the third codicil was confirmed 
by the fourth, the revocation of codicils one and 
two remained good, and that accordingly pro- 
bate should go in respect of the will and last two 
codicils only. Carritt, In goods of, 66 L. T. 379, 

d. Of Codicil ‘by liecocation or P,e-emcutio)t of 
Will, 

By Eevocation of Will.] — ^T, M. B. having 
executed a codicil at the foot of his will, cut offi 
his signature to the will. Upon proof that he 
thereby intended to revoke the codicil the court 
held that the codicil was also revoked. Bleekleg, 

. U goods of, 52 L. J,, F. 102 ; 8 P. B. 169 ; 31 
W.k 171; 47 J. P.663. 

A. made a, will and a codicil thereto which he 
retained in his, own possession. He subsequently 
executed a second testamentary paper, which he 
also called a codicil, and this paper he gave to 
one of the legatees named therein. The will and 
first codicil were not forthcoming at his death : 
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— Held, that as the second codicil had not been 
reyohed by any of the modes indicated by 7 
Will. 4 & 1 Yict. c. 26j s. 20, it was entitled to 
proof. Blaeh v. JoUing, 38 t. J., P. 74 ; L. E. 1 
P. 685 : 21 L. T. 298 ; 17 W. B. 1108. 

A testamentary imper purporting to be a 
codicil to a will, but being substantially inde- 
pendent of it, is not necessarily revoked by the i 
revocation of the will. Mllice.^ In goods of^ 33 
L. J., P. 27 ; 12 W. E. 353. i 

A testamentary paper in the form of a codicil 
to a will is not revoked by the revocation of the 
will. It can only be revoked by one of the modes 
indicated by the Wills Act (7 Will. 4 & 1 Yict. 
c, 26), s. 20. Sa vage^ Li goods of, 39 L. J., P. 25 ; 
L. R. 2 P, 78 ; 22 L. T. 375 ; 18 W. E. 766. 

A person executed a will and codicil. In the 
latter she referred in several paragraphs to the 
<lispositions contained in her will, and more 
particularly she bequeathed a legacy to be held 
under conditions stated in her will. She subse- 
quently destroyed the will by burning it, but 
preserved the codicil : — Held, that as the codicil 
was not revoked by any of the methods pre- 
scribed by the 7 Will. 4 & 1 Yict. c. 26, s. 20, it 
must be admitted to probate. Turner, In goods 
of, L, R. 2 P. 403 ; 27 L. T. 322 ; 21 W. E. 

A codicil is prima facie dependent on the will. 
Where a will and a codicil to it have been in 
existence, and the will has been subsequently 
destroyed by the testator, the burden of proof is 
on the party setting up the codicil, to shew that 
it was the intention of the testator that it should 
operate separately from the will, otherwise the 
presumption is, that by the destruction of the 
will the codicil was revoked. Grimwood v. 
Cozens, 2 8w. & Tr. 364 ; 5 Jur. (N.S.) 497. 

By Ee-execution of Will.]~-Where a testator 
made and duly executed a codicil to his last will, 
and afterwards re-executed the original will 
without referring in any way to the codicil • 
Held, that although the original will contained a 
clause revoking “ all other wills,” &c. 


and the direction in point of law, were correct. 
Boo d. Strickland v. Strickland, 8 C. B. 724 ; 19 
L. J., a P. 89. 

Where there are duplicates of a will, one in 
the custody of the testator and the other not, 
and the testator cancels that which is in his 
custody, it is an effectual cancelling of both. 
Burtenshaio v. Gilbert, Cowp. 52 ; Lolft, 465. 

A testatrix executed a will in duplicate, and 
retained one copy herself, but placed the other 
in independent keeping. Subsequently she re- 
voked the copy in her own possession, tearing oif 
the signature. The court declined to grant pro- 
bate on motion of the unmutilated paper which 
had remained out of her possession. Slade, In 
goods of, 20 L. T. 330. 

Where there are duplicates of a will, and the 
testator cancels one of them only, and the other 
part is left entire, yet it is an effectual cancelling 
of the wiU. Onions v. Tyrer, 2 Yern. 742 ; 
Pre. Ch. 149 ; Gilb. Eq. E. 130 ; 1 P. Wins. 
343. 

Presumption that the cancellation of one 
duplicate of a will cancels the other, though 
both are in the testator’s possession, and the 
cancelled instrument has been altered. In the 
two latter cases the presumption w'eaker. Pem- 
berton V. Pemberton, 13 Yes. 310. 

Evidence.] — The testator in 1891 executed a 
will in duplicate and retained both parts in his 
possession at the time, but, in the following year, 
he sent one part to the defendant, who, some 
time in 1893, tore it up by accident along with 
some other papers, but, finding he had done so, 
caused the pieces to be pasted together. No 
testamentary papers were found in the testator’s 
repositories, but soon after his death, which 
occurred in July, 1895, a friend of the testator 
, pindueed to his solicitors holograph copies of the 
will and of a document which purported to have 
been executed as a codicil to the will and to bear 
date 1892, and also an original holograph docu- 
ment duly executed and bearing date August 22, 
1892, and described as “ a second codicil to my 
will.” The last document gave a legacy of 800^. 
among the children of the friend to whom the 
testator had sent it and in whose custody it had 
remained Held, that the will and first codicil 
had been revoked, and that the second codicil 
alone was entitled to probate. Paige v. Brooks, 
75 L. T. 455. 

Evidence of declarations of a testator is not 
admissible to prove that he executed his will in 
duplicate, nor to prove that he has destroyed one 
part with the intention of revoking the will 
Atkinson v. Morris, 66 L. J., F. 17 ; [18971 F 
40 ; 75 L. T. 440 ; 45 W. E, 293-0. A. 


, yet in the 

absence of any evidence of an intention to revoke 
the will, the inference from the wording of the 
attestation clause being that the will was re- 
executed for the purpose of giving effect to 
certain alterations that had been made in it, the 
codicil was not revoked by such re-execution. 
Baiclings, In goods of, 41 L. T. 559 ; 44 J. F. 60. 
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Fimtn- V. Kendall^ 30 I^eav. 572 ; 31 L. J., Ch. 
1S5 ; 8 Jur. (N.S.) 328 ; 5 L. T. 515 ; 10 W. B. 

Wbere, therefore, a married woman, having a 
power of appointment by will, duly executed 
that power by her last will, and subsequently 
.executed two deeds, which also purported to ' 
exercise the power, but dealt differently with 
the property, and were not <Iuly executed as tes- 
tamentary instruments : — Held, first, that the 
will was a valid exercise of the power. Ih. 

Held, secondly, that the will was not revoked 
by the deeds or either of them. Ih, 

By Attested Writing.] — A. testator duly exe- 
cuted his will. On the day of his death he wrote 
to his brothel the following letter : “ Enclosed I 
hand you an order to get my will from Mr. 
D., which please burn as soon as you receive it 
without reading it. I will leave you my share as 
a deed of gift, leaving it to your honour to pay out 
of it lOOZ. each to each of my two sisters, and 100/i. 
to P.” His signature was attested by two wit- 
nesses, and the paper was valid as a testamentary 
paper : — Held, that it was a writing declaring 
an intention to revoke, within 7 Will. 4 & 

1 Viet. c. 26 (the Wills Act), s. 20, and that it 
revoked the will. Durance,^ In goods of\ 41 L. J., 
P. 60 ; L. B. 2 P. 406 ; 26 L. T. 983 ; 20 W. 11. 
759. 

At the foot of his will the deceased wrote a 
memorandum to the effect : “ This will was can- 
celled this day ” ; and he duly executed such 
memoraTidum in the presence of two witnesses : 
— Held, that such memorandum was not a will 
or a codicil, but only a writing, which could not 
be admitted to probate. Fraser^ In (foods of\ 
39 L. J ., P. 20 ; L. B. 2 P. 40 ; 21 L.' T. 680 ; 
18W. B. 263, 

A paper writing, signed by the executors and 
others, purporting to be an acknowledgment of 
what they understood to be the will of the tes- 
tator, when he was unable to speak, although 
proved in the spiritual court as a testamentary 
paper, yet will not operate as a codicil in this 
court, and the bill claiming legacies under such 
an instrument will be tlismissed. Goiolev v. 
Standerwiah.^ 2 Cox, 16. 

By Tinattested Writing.] — An act inconsistent 
with will, though, by some accident independent 
of will, it fails of effect, is a revocation, llcliester 
QlJarV)^ Ex 7 Ves. 370 ; 6 B. B. 138. 

An express revocation, if only subser^aint to 
another purpose for which it is incompetent, shall 
not revoke. J^., 379. 

Will may be revoked by an instrument not 
attested as would be required to give it effect. Any 
disposition that would, by the .instninient, have 
completely put an eml to that will, shall have 
that effect. The instrument becomes ineffectual 
by accident or circumstances dehors the will. 
Ih., 374, 

Where the act is valid, for the whole purpose, 
but, by disability of person to take, or some 
matter dehors or subsequent to the will, it is 
ineffectual, it is a revocation. Ih., 373. 

Disposition, so matle by will as to have legal 
effect, and afterwards another, by which the 
former would be revoked, but the* other substi- 
tuted, and it is evident that testator did, not 
intend revocation for any other purpose than to 
give it effect, if the second instrument cannot 
have effect of disposition, it shall not be a revo- 
cation, Cited, Ih., 372, 


By Invalid Will.] — An envelope containing a 
will and codicil properly executed, and also a 
subsequent will (all of real estate), not s<.) exe- 
cuted, and bearing an indorsement relative to 
the first will and codicil erased, and, by fresh 
indorsement, specifying to contain the will of 
last date, as “ the last will,’’ &c. : — Held, that 
first will and codicil were not revoked thereby. 
Grantleg v. GartlvwaUe, 2 Buss. 90. 

Where a testamentary instrument incomplete 
as a will appears, on the face of it, to be intended 
as a substitution for a former complete will, the 
legacies given by the latter only shall take effect, 
notwithstanding both instruments are proved in 
the spiritual court. Jaclison v. Jackson, 2 Cox, 
35, 

Devise of lands to A., and afterwards the 
devisor devised the same lands to B., a papist : 
both devises are void ; for though the last is 
void as a will, yet it is good as a levocation. 
lio 2 }er V. Constable, 8 Vin. Abr. 141, note to pi. 2 ; 
2 iiq. Abr. 771, pi. 8. 

A domiciled Englishman married in 1822 an 
Englishwoman in England. In 1889, in conse- 
quence of differences, they separated, and a deed 
was executed, under which a power of appoint- 
ment was given to the -vvife, which she executed 
by a will and codicil in 1854. A decree for a 
divorce, on the ground of adultery, was subse- 
quently obtained by the wife in Scotland, and 
she shortly afterwards was married to a French- 
man in Scotland, and went to reside with him in 
France, where she died, having previously made 
a will in the w^ords following : “ I revoke all 
foregoing wills made by me up to this date, the 
23rd day of June, 1856. Paris ” : — Pleld, that 
there was no revocation of the wdll and codicil 
of 1854, Eoljohin v. llohhis, 8 Macq. H. L. 563 ; 
7 H. L. Cas. 390 ; 29 L. J., P. 11 ; 5 Jur. (K,S.) 


By Invalid Codicil.] — A former will of land is 
cancelled, the testator supposing a later will by 
him made of the same land to the same effect 
was good. If that proves not to be duly executed, 
equity will set up the former will. Onions v. 
Tyrer, 2 Vein. 743; Gilb. Eq. Ptep, 130; 1 
P'. Wins. 343. 

A codicil revoked valid bequests in a will, and 
bequeathed the property to a fund which was 
being raised for the purpose of buying land for 
a charity : — Held, that although the gift by the 
codicil failed, the revocation nevertheless took 
effect. Onions v, Tyrer (ante, col, 388) dis- 
tinguished. Tapper v. Tapper, 1 Kay & J. 665 ; 
1 Jur. (N.S.) 917 ; 3 W. B. 616. 

A testator, by a codicil to his will, imposed a 
condition respecting real estate of which he had, 
by his wdll, made a specific devise. The con- 
dition was to have effect upon the personalty" 
bequeathed by the will. The codicil was 
unaitested, but admitted to probate. This wns 
before the 7 Will 4 & 1 Viet.' c, 26 Held, 
that such codicil could not be looked at by the 
court in the construction" of the will, so far as it 
affected the real. estate. Louis v, Lovis, 10 L. T. 
825. 

Testator, by his will, gave an annuity payable 
otit of his freehold, copyhold and personal estate, 
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tind, by a codicil not duly attested, revoked the 
annuity : — Held, that this was a subsisting charge 
upon the freeholds. Mortimer v. West^ 2 Sim, 
274 ; 27 R. R. 98. See Smith v, NewhouU, 1 
W. B. 230. 

A testatrix left a will and a codicil prepared 
by her solicitor and duly executed, and a third 
paper purporting to be a second codicil. At her 
death there appeared at the foot of the will in 
her handwu'iting, “ 1 declare this to be null and 
void.” with her signature annexed. The first 
codicil also contained the words “null and void.” 
The third codicil was in her writing ; it contained 
no attestation clause, but two witnesses had 
signed it, who could say no more than that the 
paper had writing on it. They did not know 
that it was a wdll, nor could they say that her 
signature was on the paper : — Held, that the 
second codicil w'as not duly attested, and there- 
fore that the will and first codicil remained 
unrevoked. Fincher v. Popham, 44 L. J., P. 
47 ; L. R. 3 P. 246 ; 33 L. T. 231 ; 23 W. R. 
683. 


g. Fffeet of Several Conflicting Wills ^ Clauses 
or Codieils. 

Two Wills of same Date.]— If will be made, 
and afterwards another will without cancelling 
the former, and either will is proved to be con- 
firmed after the other will, the whole estate 
comprised in the will so last confirmed will go 
according to the limitations in that will. Phipps 
V. Anglesey, 7 Bro. P. C. 445. 

If there are two inconsistent wills of the same 
date, neither of wiiich can be proved to be last 
executed, they are both void by the common law 
of uncei’tainty, and will let in the heir-at-law, 
unless such wills are explained by some subse- 
quent act of, the testator, so as to reconcile such 
inconsistency. Ih. 

If two wills appear, and the limitations in 
both are consistent, and they have both been 
confirmed by various codicils, the wills and 
codicils may be taken together as one testa- 
mentary disposition, and" such construction 
made ns , that the limitations in both wills shall 
take place, to the disherison of the heir-at-law. 
II. 

Two Wilis of different Purport-— No Revoca- 
tory Clause.]— G. H. made tw'o wills. By the 
first of such wills he gave the whole of his real 
and personal estate and effects to his wife E. H., 
absolutely, and appointed her sole executrix 
thereof, and revoked all former wills. By the 
second will he gave his household furniture and 
effects and all moneys w'hatsoever deposited or 
invested to his wife for life, and after her decease 
to his wife’s sister, M. B., absolutely, whom he 
also appointed joint executrix with his wife. The 
said will contained no disposition of the real 
estate or the residue of the personal estate, 
and no clause revocatory of previous wills. 
The court granted probate of both papers as 
together constituting the will of the testator, 
but before doing so required that notice of the 
application for such probate should be served on 
the heir-at-law. Hartley, In goods of 50 L. J., 
P. 1 ; 29 W. R. 3.56. 

When a later will does not expressly revoke an 
earlier one, and the two may stand together in 
several important matters, it lies on the party 
impugning the earlier will to prove the intention 
of the testator to revoke it by the later j and, in 


deciding such a question, conjecture or slight 
probabilities are not sufficient, and the words 
“ this is my last will,” are not entitled to any 
weight whatever. Leslie v. Leslie, Ir. R, 6 Eq. 
332. 

A mother bequeathed the residue of her estate, 
after payment of debts and certain legacies, to 
her daughter absolutely, and appointed her sole 
executrix. By a subsequent testameTitary paper 
which purported to be her last will, but con- 
tained no revocatory clause or bequest of the 
residue, she gave all her estate to her daughter 
for life, and appointed her sole executrix, and 
then gave certain legacies payable after her 
daughter’s decease : — Held, that as the second 
will did not dispose of the residue, it did not 
revoke the residuary bequest in the earlier will, 
and that both instruments w^ere therefore entitled 
to probate. Peteliell, In goods of, 43 L. J., V. 
22 ; L. E. 3 P. 153 ; 30 L. T. 74 ; 22 W. R. 
353. 

A husband made a will, devising his real 
estate to his wife absolutely ; afterwards he 
executed another will giving his real estate to 
trustees upon trust after his wife’s death for the 
Bristol General Hospital, and he devised to his 
trustees all the residue of his real estate, and 
“ the proceeds wiiich by any iaw^ to the contrary 
might not by that will pass to the hospital, fully 
relying upon my trustees to carry out my wishes 
and desires.” The gift to the hospital was void, 
and the trustees claimed to take the real estate 
beneficially under the ultimate gift. The court 
held that they did not take beneficially. The 
question then arose as to wiiether the first will 
was revoked by the second : — Held, that the first 
will w^as revoked by the devises in the second, . 
notwithstanding that these devises w'ere invalid. 
Baker v. Story, 31 L. T. 631 ; 23 W. R. 147. 

If it can be collected from the language of the 
will, taken in connection with the facts with 
which it was used, that it was the intention of 
the testator to dispose of his property in a 
different manner to that in wiiich he disposed 
of it by an earlier will, the earlier will will be 
revoked, and this although in some particulars 
the later will does not completely cover the whole 
subject-matter of the earlier will. Dempsey v. 
Lawson, 46 L. J., P. 23 ; 2 P. D. 98 ; 36 L. T. 
515 ; 25 W. R. 629. 

A person executed a will in 1858, by wffiich 
she disposed of the wffiole of her property. In 
1860 she executed another will, which com- 
menced, “This is the last will and testament 
of me,” Ac. It varied and repeated several 
bequests given in the first will, a^jpoiiited the 
same executors for England as in that document, 
but contained no residuary noi' revocatory 
clauses : — Held, that, from the general tenor of 
the last will, it was clear that the testatrix did 
not intend the first will to remain in force, and 
that it therefore w'as revoked. Ih. 

The doctrine that a will disposing of the wffiole 
property of a testator is ex necessitate a revoca- 
tion in toto of a former will, also disposing of 
the whole, only applies where the dispositions 
are so inconsistent that the papers cannot stand 
together. O' Leary v. Donglasn. 1 L. R., Ir. 
46. 

A will disposing of the wffiole of the testator’s 
property wiU act as a revocation of a will dis- 
posing of a part only of the })roperty of the 
testator. Moorftouse v. Lord, 10 H. L. Oas. 272 ; 

1 N. R. 555 ; 32 L. J., Gh. 296 ; 9 Jur, (N.s.) 677 ; 
8L. T.212; 11 W. R. 637. 


S93 


WILL — Revocation. 


394 


If a subfteciiient testamentary paper is only 
partly inconsistent with one of an earlier date, 
the last-mentioned instrument is only revoked as 
to those parts where it is inconsistent, and both 
of the papers are entitled to probate. Lemaqe v. 
Goodhan, 35 L. J., P. 28 ; L. E. 1 P. 57 ; 12‘ jnr. 
(N.S.) 82 ; 13 L. T. 508. 

Where there are two testamentary papers, each 
professing in form to be the last of the deceased, 
the court, in determining whether one is or both 
are entitled to probate, must be guided by the 
consideration, not wdi ether the testator intended 
them both together to form his will, but w’-hat 
dispositions of his prot)erty he designed to revoke 
or to retain. Ih. 

A., by will, made in 1858, gave all his real 
and personal estate to B. and appointed B. sole 
executor, and by a subsequent will, which con- 
tained no clause of revocation, he gave two houses 
to C., and appointed C. sole executor : — Held, 
that the latter will was not inconsistent with 
the eai’lier, and therefore did not revoke it, 
and that B. and C. were entitled to probate of 
both instruments. Gewces v. Price, 8 Sw. & Tr. 
71 ; 82 L. J., P. 113 ; 8 L. T. 610 ; 11 W. R. 
801). 

A testator, by his -will, dated in June, 1881, 
gave all his property of every description to J. S., 
and appointed her sole executrix. In September, 
1881, he executed another testamentary docu- 
ment, by which he gave, devised, and bequeathed 
his share and interest in certain real property to 
his sister E. H., and appointed her sole executrix. 
The second will did not in terms revoke the first 
wnll. The second will was afterwards mutilated 
by the testator to such an extent as to revoke its 
effect entirely. The first will was, however, left 
intact. On the death of the testator J. 8. applied 
for probate of the fii'st will. It appeared that the 
whole estate of the testator wms substantially 
represented by the .realty, but that there was also 
personalty of a small amount, subject to debts : 
— Held, that, having .regard to the provisions of 
s. 22 of the Wills Act, 1887, the second will in 
part revoked the first will, namely, as to the real 
estate of the testator; and that, therefore, the 
probate of the first will must be limited to the i 
personal property of the testator, thei’e being an 
intestacy as to his real estate. Hodqhinwn, 2)i 
goods of, 62 L. J., P. 116 : [1888] i\ 889 ; 69 
L. T. 510— G. A. 

The expression, ‘‘ This is my last will and 
testanient,” does not operate as a revocation of 
a former will, without words to that effect, as 
regards real estate, A testator being entitled to 
a reversion in fee in copyhold property, which 
he had not surrendered to the use of his will, 
and being also entitled to certain freeholds in fee 
simple in possession, made a wdll in 1804, by 
which he affected to devise these copyholds and 
all other his freehold, leasehold and copyhold 
estates, to his wife for life, with remainder to 
his three younger children, Thomas, John and 
Eliza. In 1807 he made another will, com- 
mencing with the words, This is the last will 
and testament of me,” Ac., and thereby, after 
reciting that on his death his eldest son, Edward, i 
would become entitletl to all his freehold estates, 
the testator gave all his real and personal estates 
to his wife for life, and after her death all his 
property” and effects to all his children, except 
Edward, equally, share and share alike. The 
testator died in 1807, leaving his said four 
children, and also two others born since the date 
of the former will. In 1851 the reversion of the 



copyholds fell into possession Held, that, as 
there was freehold property upon which the 
general devise in the second will could operate, 
i there was no ground for deciding that it 3.'evoked 
the intended devise of the copyholds by the 
former will ; — Held, further, that it was impos- 
sible to consider the intention to devise the 
copyholds expressed in the fii’st will to be a 
reason for supplying a surrender to the uses of 
the testator’s will generally, and thus to make 
the general devise in the second will operate to 
pass the copyholds, by revoking the former will, 
except so far as it expressed that iiiteiition, 
because the intention expressed by the first will 
; was to give all the copyholds to three only of the 
five objects to whom the general devise in the 
second will was made, and therefore that intention 
could not apply to the second will. Freeman v. 
Freeman, 1 Kay, 479 ; 2 Bq. R. 522. Affirmed, 
5 De G. M. & G. 704 ; 28 L. J., Ch. 838 ; 2 W. R. 
658. . 

A testator left three testamentary papers. 
The first disposed of the whole of his property. 
The second disposed of part only, and began -with 
the words, “ This is my last will and testament.” 
The third, of the same date, and written on the 
same sheet of paper as the second, appointed 
executors in these terms : “ Of this my will I 
appoint the said W. W. and C. S. executor and 
executrix ” : — Held, that, although there were no 
express words of revocation, and the deceased 
had disposed of part only of his property, the 
first will w'as revoked. Plenty v. West, 16 Beav. 
173 ; 22 L. J., Ch. 185 ; 17 Jur. 9 ; 1 W. R. 3 ; 
1 Robert. 264. 

A testator left four testamentary instruments, 
dulj’’ executed. After the ecclesiastical court had 
held that the second and third alone were valid 
as to the personal estate, this court, on the 
certificate of the common pleas, decided that, as 
to the real estate, the last instrument alone con- 
stituted the last will. Ih. 

A testamentary paper relating to real estate 
alone, commenci ug, “This is the last will and 
testament of me, relating to all my real estate 
whatsoever ” : — Held, totally to revoke a prior 
will, n. 

Substitution.] — A testatrix, having made a 
formal wdll, subsequently executed a" holograph 
will wdiich did not contain residuary or revoca- 
tion clauses, nor any powers for the administra- 
tion of the estate, such as the first will did : — 
Held, that, as the second will disposed of all the 
property of the testatrix, it was to be taken to bo 
in substitution for, and must be admitted to pro- 
bate in exclusion of the first will. Tumour, In 
goods of, 56 L. T. 671 ; 50 J. P. 344. 

A testator left two substantive wills, each 
disposing of his entire property. By the first, 
dated in 1838, he appointed executors, to one of 
whom he gave the residue of his estate. By the 
second will, dated in 1839, which confcained no 
revocation of the prior one, he gave the whole of 
his property to his wife, with the exception of bL, 
but appointed no executors : — Held, that the 
second will operated as a revocation of the first 
will, and was alone entitled to probate. Henfrey 
V. Ilenfrey, 4 Moore, P. 0. 29 ; 6 Jur. 355. 

On construction of two wills, second held to be 
in substitution of first. Hemming v. Gurrey, 2 
Sim. k S. 311. See 25 B. B. 209. 

Inconsistent Clauses in same Will— Effect of.] 

— A testator dovised different estates, consisting 



WILL — Revocation 


A testator bequeathed to A., B., C. and D., 
the sons and daughters of X., 500/. apiece. ^ By 
a codicil he bequeathed 2,000/. to be divided 
between A., B. and C. By a further codicil he 
revoked and cancelled all the moneys bequeathed 
“to the sons and daughters of X.,” in whatever 
will or codicil such suras might theretofore have 
“in lieu thereof,” he be- 
to the sons and daughters of 
' to be divided equally 
•Held, that the second codicil 
•00/. made to D, by 
Maalielyne^ 5 Jur. 

A testator bequeathed to A. and B. 500/, 
apiece 


been bequeathed,! and, ‘ 
queathed 10,000/. “ 1,. 11 
X.,^dO' wit, A.,, B. and, C, 
between them ' , 
did not revoke the giftqof 
the will. Barclay 
12. ■ 

A testator bequeathed to A. and B. 500/. stock 
apiece ; he then gave his “ pai-ticular residue,” 
consisting of the residue of all his moneys and 
securities for money, but without including any 
portion which could not be bequeathed for 
charitable purposes, to trustees, upon charitable 
trusts ; and he bequeathed his general residuary 
personal estate, including therein his particular 
residuary estate, if the trusts thereof should fail, 
to A. and B. By his first, second and third 
codicils he gave other stock and a sum of money 
to A. By his fourth codicil he revoked all the 
moneys bequeathed to A. and B., in wdiatever 
will or codicil such legacies might have been 
bequeathed, and in lieu gave stock to be divided 
between them : — Held, that the fourth codicil 
revoked the gifts of stock and money made by 
the will and preceding codicils to A. and B. 
respectively, but did not revoke the gift of the 
general residue contained in the will. Ih/ ^ 
A testator, by his will, gave the residue of his 
personal estate to A., B. and C., to be equally 
divided between them. By a codicil he gave A. 
the arrears of rent due to him for his real estate, 
and the amount of any salary due to him, and 
also bequeathed to A. all his clothes and any 
other property, goods and articles belonging to 
him at the time of his death. By another codicil 
he revoked the bequest made to B. by his will : — 
Held, that the gift to A. by the first codicil was 
a general one, and that the words. “ property, 
goods and articles,” were not to be confined to 
articles ejusdem generis with clothes : and that 
consequently A. was entitled to two - thirds 
and 0. to one-third of the residue. Bmrall 
V. Broime, n t, J., Gh. 37(> ; 1 Sm. & G. 368 ; 
1 W. B. 210, 226. 

Testatrix, by her will, gave legacies of 200/. 
each to the seven children of J. B., and also 
other interests. By a first codicil she revoked 
the legacies of 200/. to the children of J. B., and 
all other gifts to them by the will, and in lieu 
thereof gave legacies of 200/. each to Samuel and 
four other of the children byname. She made 
a second codicil, simply “cancelling all legacies 
left on her will to the children of J. B.” By a 
third codicil she revoked “ the legacy of 200/, 
given by a previous codicil ” to Samuel : — . 
Held, that the other four legacies given by 
the first codicil were not revoked. Bunny w 
Bmmy, 3 Beav. 100 ; 9 L. J., Oh. 335 ; 4 Jur. 

A testator gave the income of his property to 
, F. and two other persons successively for life, 
and on the death of the survivor he gave all his 
property to the eldest son then living of Wi, his 
appointment of A. B. and C. D. as trustees and executors, administrators and assigns. W. had 
executors, and all legacies tq them, and he three sons, of whom W. W. was the eldest. The 
nominated E. F. executor and trustee thereof testator by a codicil revoked so much of his will 
Held, that E. F. was entitled to the legacy of as related to W. W., and left F., on the death of 
3,000/, Badhurn v, JertU^ 3 Beav. 450, the tenants for life, in the full enjoyment of all 


the same at my decease ; but if my personal 
estate should not be sufficient to discharge my 
debts, then I charge my copyhold estate with the 
payment of the same.” And he appointed his 
wife and others executors: — Held, that the 
lattej* clause of the will did not revoke the 
former, but gave the wife, in addition to her life 
estate in the freehold house, croft and garden, 
an estate in fee in the copyhold and the 
other freehold property, leaving, untouched the 
remainder created the first clause. Roe d. 
S^iape v. 3>tu7/, 11 "Q. B. 466 ; 17 L. J., Q. B. 
119. 


Conflicting Wills and Codicils.] — Testator 
bequeathed a year’s wages and 150/. to his ser- 
vant, J. F. By a codicil he revoked those 
bequests, and gave J. F. an annuity in lieu of 
them. By a subsequent codicil be revoked every 
gift in his will bequeathed to J. F,, his late 
outler, both the one .year’swages and the farther 
pecuniary legacy of 1 50/. Held, that the 
annuity given by the prior codicil was not 
revoked. Pratt v. 14 Sim. 129 ; 8 Jur. 
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his property : — Held, that the gift to F. in the - tenants in common in fee. Megglson y. Mooj^e^ 
codicil enlarged his life estate into absolute I 2 Yes. 630. 
ownership, and being inconsistent with the gift j 

to the eldest son of W., revoked it, whether the , Ejffect of Several Instruments Taken Together.] 
revocation of the gift to W. W. operated as a! — Testator, by his will, gave 500Z. to A. and 1,0002. 
revocation of the gift to the eldest son of W.,” | to B,, to be paid within twelve calendar months 


or not. 
Ch. 691 


Wells V. ilh22.s‘, 17 Beav. 490 ; 23 L. J., | after his wife’s death. By a codicil of the same 


17 Jur. 1020; 2W. R. 6. 


1 date he reduced those legacies to 3002. and 500Z. 


Testator by his will devised the lands of K., respectively. Afterwards he formally repub- 
held for a term of years, to H. and J. Ryan, and lished his will. By a second codicil, after reciting 
the longest liver of them. He afterwards exe- the bequest in his will of 5002. to A., he revoked, 
cuted two codicils on the same day. In the that bequest, and. in lieu of it, gave A. 3002., to 
first he did not mention K. by name ; but after be paid at the same time as the revoked bequest 
directing two bonds to be given to his eldest son, was <lirccted by his wdll. By a third codicil, 

“ to create a fund to pay the rent of their lan<ls after reciting that by his will he had given R. 
of K.,” he relinquished “a settlement made to 3,0002., he reduced that legacy to 2,0002., and then 
J. Ryan, of an interest concern on this occasion, directed that the 3002. given to A., as well as the 
and desired that the entire interest and property 1,0002. given to B., should not be paid till twelve 
arising out of this farm, after the demise and months after the death of his wife : — Held, taking 
extinction of the present lease, be converted all the instruments together, that B. was entitled 
into one fund.” By the other codicil he gave to a legacy of 1,0002. Grand v. Jleeve^ 11 Sim. 
certain property to pay the head-rent of K. : 66. 

— Held, that the bequest of Iv. to J. Ryan was Construction of several testamentary papers, 
not revoked by the codicils. O'Shea, v. Ilowleg, that some revoked others, probate having been. 

1 Jo. & Lat. 391 ; 7 Ir. Eq. B, 56. granted of all. Beauclianij) v. Ilardwiche {EarV), 

Testator by his will gave real estate, with 5 Yes. 280. 
various limitations, and also stock to his wdfe for A testator, by bis will, gave 3,0002. to his 
life or widowhood, and after her death to the brother B. for life, wnth remainder, as to 1,0002., 
person who should be entitled to his residuary to his wife for life ; remainder, as to the w^hole, 
real estate, either as tenant for life or in tail to his children. He then gave 6,0002. to his 
male. By his first codicil he gave his resi- sister S. for life, with remainder to her husband 
duary estate to his widow. By the fourth for life, remainder to her children ; and, after 
codicil he revoked the dispositions made of bequeathing 10,2. a year to each of his two 
his real and personal estate ; and instead he maid-servants for their lives, he gave all his real 
gave his real and personal estate to his daughter ; estate, and the residue of his personal estate, to. 
remainder as to the same to his grandson and his his sister H, absolutely. By testamentary 
heirs in strict entail, as in his will directed, but paper, described as a codicil to his will, he left 
he was not to take possession till he should attain his brother B. an equal share of his effects with 
thirty-one, and, on failure of issue of his grand- i his sister, to have the interest for his life, with 
son, he ordered that his estate and effects should remainder to his children, subject to a life interest 
go and descend as by his will directed : — Held, in 1,0002. to his wife, if living at his death ; and 
that gift of the residuary property by the first his sister S. was to have an equal share with his 
codicil was not revoked* by the fourth codicil, sister H. By a subsequent testamentary paper, 
that the funded property did Xiot fall into the also described as a codicil, he left his two mai<l- 
residue, but was given for life to the daughter, servants 102. a year each for their lives, and 
remainder in strict settlement to the grandson nominated a person to act as trustee with the 
for life, remainder to his eldest son. Patch v* executors named in the will : — Held, upon the 
Graves^ 3 Drew. 348. effect of all the testamentary papers taken 

Testator devised all his real estate to his sister together, that the will, though modified, was not 
for life, remainder to her children as she should wholly revoked by the first codicil. Cockson v. 
appoint : for want of appointment, to all her Mancoch., 2 Myi. &; C. 60{) ; 6 L. J., Ch. 56. 
children and their heirs as tenants in common. Affirming 1 Keen, 817. 

His sister having two daughters, by a codicil, Testator, by his will, gave all his property to 
declared to be a codicil to his will, not then at his wife absolutely. By a subsef^uent iiicom- 
hand, he gave one of them an annuity, and, plete testamentary paper he gave all his property 
directing his annuities to be paid out of his 3 per to his wife and two other persons, in trust, to 
cent, stock, he charged them on his real estate in sell and pay the interest of the proceeds to his 
case of a deficiency, and, directing the residue of wife for her life, and after her decease to dispose 
his personal estate to be invested, in freehold of the principal to the purposes after mentioned, 
lands and hereditaments, ho recommended to The testator then gave several^ legacies and 
his sister to settle and convey, or join with her annuities, and directed that, ^ after the death 
husband in settling and conveyiiig, ail his estates and failure of issue of one of the annuitaiits, 
and property which she might, derive from him the annuity should be paid to his residuary 
after his decease to the use of her two daughters legatee, but he did not name any. In another 
for life, in such parts, shares and proportions as testamentary paper, the testator gave legacies 
she would approve, with remainder to their and annuities to the legatees and annuitants 
respective issue, and cross-remainders, and the named in the former paper, and also to other 
usual powers and clauses in strict settlement, persons : — Held, that the three papers formed 
The testator’s sister died in his life, and her two together the testator’s will ; that the bequest to 
daughters were co-heiresses. Some real estates the wife, in the first paper, was not revoked, 
were purchased between the executions of the except so far as was necessary to provide for the 
will and codicil. As to the real estate, the will is legacies and annuities; and that the legacies 
not revoked, but is republished by the codicil, given by the second and third papers were single, 
and the two nieces are entitled to all the real and not cumulative.' BHtie v. Perrie7% 7 Sim. 
estates, and to those directed to be purchased as 549 ; 1 Myl. k Cr. 338. 
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Cortstrnction of a will and several very inaccu- 
rate codicils upon a disposition of the personal 
estate : as to the interest, whether absolute or 
for life ; as to the extent, whether general or 
specific and exempt from debts. Coxe v. Basset^ 
3 Ves. 155. 

Of Gift of whole Estate.] — Where a 

codicil contains an unbroken set of limitations 
not reconcilable with those in the will and 
exhausting the fee, it is to be inferred that the 
testator intended to dispose of the whole fee by 
the codicil, which he had otherwise disposed of 
by his will. Baly v. Daly^ 2 Jo. & Lat. 752. 
8, 61, on rehearing, S Ir. Eq. E. 508. 

Testator devised lands to the use of H. for life 
without impeachment of waste, remainder to 
trustees daring his life to preserve, &c., remainder 
after his decease to trustees for a term of 500 
years, upon trust to raise portions for his younger 
children, remainder to his first and other sons in 
tail male, with several remainders over. By a 
codicil to his will the testator revoked any 
bequest or devise to H. by any former will or 
codicil, and he devised the same lands to H. 
during his life, subject to an annuity which he 
had by deed charged thereon, remainder to M. 
during his life to preserve, &c., remainder to the 
first and other sons of H. in tail, remainder to 
M. D. in fee ; and he directed that the codicil 
should be taken as part of his will. Semble, 
that the devise of the term of 500 years and the 
trusts thereof are revoked by the codicil. Ih. 

A bequest of all the property that the testator 
might die possessed of : — Held, from expressions 
in a codicil of even date, to pass only a part of 
the testator’s property. Att.-Gen, v. WiltsUere, 
15 Sim. 37 ; 11 Jur. 792. 

Of Inconsistent Directions.] — A testator 

directed that his trustees should stand possessed 
of all his freehold and copyhold estates, out of 
the rents and profits, but not by way of mort- 
gage or sale, to discharge the mortgages and 
incumbrances affecting the same, ancl by a 
codicil directed that his trustees should out of 
such rents and profits (after the death of his 
wife) lay apart 5,000?. yearly, to form, with the 
interest, an accumulating sum for the purpose of 
discharging such mortgages: — Held, that the 
direction in the codicil was not a revocation of 
the direction in the will ; and therefore that the 
trustees during the life of the wife should appro- 
priate the whole of the rents and profits in dis- 
charging the mortgages. Locat {Lord) v. Leeds 
{Biwlwss), 2 Dr. A; Sm. 62. Affirmed, 7 L. T. 
36. 

A will, devising estates for life without im- 
peachment of waste, not revoked by codicil 
directing the trustees to let, until tenant for 
life married, such leases under restrictions, one 
of which was that the lessees should not be unim- 
peachable of "waste. iJiisMngtim v. Boldero^ 
O. Cooper, 216 ; HE, E. 251. 

Additional or Substituted Gift.]— A testator 
in his lifetime by bond secured to H. C. C. an 
annuity of 300Z- for life, payable on the usual 
quarter-days, &;c., and by his will confirmed it, 
and bequeathed a further annuity of 200?. payable 
in the same manner, it being his intention that 
she should receive an annuity of 500?. instead of 
300?. By a codicil the testator directed his 
trustees to raise 500?. a year, and pay the same 
to H. 0. C. during her life by quarterly pay - 1 


ments:— Held, that the second annuity was 
not cumulative. Madhurn v. JerviSy 3 Beav. 

Omission not Eevocation.] —A testatrix, by 
her will, bequeathed money to trustees, upon 
trust, to accumulate for a period exceeding what 
the law allows, and to pay and divide the prin- 
cipal sum, interest and accumulations unto and 
amongst a certain class, with a power of advance- 
ment in favour of sons. By a codicil, after 
reciting that she had, by her -will, bequeathed 
this sum upon trust to accumulate, and to pay 
and divide the same sum, and all accumulations 
thereof, in manner therein mentioned, she 
directed, that ih lieu of the accumulation and 
disposition made thereof, by her will, the 
trustees should accumulate for tw'enty-one years 
after her decease, and should stand possessed of 
the principal money, interest and accumulations 
upon trust for such of the class as should be then 
living. The codicil did not repeat the power of 
advancement, but concluded by confirming the 
will in every particular in which the same was 
not thereby altered Held, that the power of 
advancement was a valid and subsisting power, 
and was not revoked by the codicil. Hill v. 
Wallter^ 4 Kay & J. 166. 

Gift of Kesidue by both Will and Codicil.] — 

The gift of a residue which is totidem verbis 
the same in the first and fourth codicils, makes 
it manifest that the testator intended to substi- 
tute one in place of the other. 8t. Alhmis (Biihf) 
Y. Beanelei'K 2 Atk. 636. And see 1 Bro. C. 0. 
392. 

A testator by his will gave the residue of his 
personal estate to his wife for her life, and after 
her decease to Sir C. E. D., absolutely ; he subse- 
quently, by a codicil which did not affect the 
gift of the residue, altered his will in some 
respects, and confirmed it in every other. Next 
day he made a second codicil, by which he gave 
some pecuniary and specific legacies, and con- 
cluded thus : All the ' rest and residue of my 
property not hereinbefore (or by my wfill or any 
other codicil) disposed of, I give and bequeath 
to my nephew, 0. P. Y., and to Sir 0. E. D., 
their executors, administrators and assigns, after 
the death of my said dear wife, equally to be 
divided between them ” : — Held, that the above 
clause of the second codicil was a revocation 
of the gift by the will of the residue to Sir 
C. E. D., and that he was accordingly only 
entitled to an equal share thereof with'C. P. Y. 
Ilardwich (Bari) v. Bimylas^ 7 Cl. & F. 795 ; 
West, 555. Eeversing 8.' nom. Boiiglas v, 
Lealtc^ 5 D. J Ch. 2o. 

A testator bequeathed all the residue of the 
estate and effects, which at his death he should 
have power to dispose of, to trustees in trust for 
the separate use of a married woman for her 
life, with a general powder of appointment over 
the capital of the fund, and a limitation (in 
default of appointment), in trust for such persons 
of her blood and kindred as would be entitled, 
under the Statute of Distributions. lo her pe,r- 
sonal estate, if she had died unmarried. Bv a 
' codicil he bequeathed an annuity and gave" all 
his property, in houses or in the funds, or of any 
other sort, not disposed of by his will, and which 
had accumulated since the making thereof, in 
trust for the married woman and three other 
legatees, equally to be divided amongst them. 
There was, at the testator’s death, no description 
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of property not disposed of by his will or accumu- 
lated since : — Held, that the beneticial title to 
the testator’s property was not affected by the 
codicil, unless in the event of the married 
woman’vS death without having fully exercised 
her power, and without leaving "any person of 
her blood and kindred living at her death. Zee v. 
ZeMme, 4 Do G . & Sm. 1 ; 14 Jur. 861. 

A testatrix gave to A. for life the interest of 
300h, or thereabouts, invested by her in the 
General Steam Navigation Company, and the 
interest of 2001.; and after A.’s death she gave 
the “ said principal sum of 500^.” to A.’s children ; 
and she directed that in case of her personal 
estate }) roving insufficient for the payment of 
her legacies such deficiency should be made up 
out of lier real estate by sale or mortgage. By 
a codicil, she gave “all her personal estate” to 
B. : — Held, that the whole personal estate passed 
by the codicil ; that the legacy of 800/. was 
specific, and wms revoked by the codicil, and 
that the legacy of 200/. was not revoked, but 
remained charged on the real estate. Kermodey. 
MaedonaU, 87 L. J., Ch. 879 ; L. R. 8 Ch. 584 ; 
19 L. T. 179 ; 17 W. E. 4. 

Testator bequeaths as follows : — “ As to all 
that my leasehold house in L. and all my house- 
hold goods and furniture there and at S., and 
as to all my plate, linen, china, pictures, live and 
dead stock, and all the residue of my goods, 
chattels, and personal estate, Ac., I give and 
bequeath the same to A.” By a codicil he revokes 
the bequest “of the residue” to A., and gives 
“the residue of his said personal estate” to B. ; 
the gift of the general residue only, and not of 
the articles enumerated, is revoked by this” codicil. 
Clarlic V. Butler, 1 Mer. 804 : 15 R. R. 118. 

Effect of conflicting dispositions in a will and 
in a codicil of the same residuary personal estate. 
Stmford v. Sanford^ 1 De G. A Sm. 67 ; 11 Jur. 
822. 

Testator, by will, distributed 7,800/. stock 
amongst several legatees, except 200/. surplus of 
the stock, which he directed to be applied in 
defraying any necessary exjienses. By a codicil, 
dated twm years after the will, at which time 
there was, by reason of certain erasures made in 
his will, a much larger surplus than 200/. stock, 
he left “ the surplus of Ids money in funds,” to 
be appropriated as his executors might think I 
proper among the several legatees. By a subse- 
quent codicil, ilated a few days after the former, 
the testator, after bequeathing certain snuff- 
boxes, Ac., and stating tliat there appeared “ a 
surplus remaining after the legacies aforesaid 
wmre paid,” begged his executor to distribute the 
same among the children of his son W. There 
wms property of inconsiderable amount besides 
stock, to wffiich the residuary bequest contained 
in the last codicil might he a*pplied : — Held, that 
that bequest did not operate as a revocation of | 
the bequest of the surplus of the funds contained i 
in the second codicil. Inalr-field v. Coqhlan, 2 
Coll. C. C. 247. ' ^ 

A testator directed his trustees and executors 
to pay his debts and funeral and testamentary 
expenses out of his personal estate, and if that 
should be insufficient, he charged them on his 
real estate ; and he bequeathed all the rest and 
residue of his personal estate to his daughters. 
By a codicil, after making alterations in the 
dispositions of his real estate, he proceeded : “ As 
to all moneys that may be left after my decease, 

1 give and bequeath the same upon the trusts 
therein mentioned : — Held, that the gift in the 


codicil was only a gift of the money which was 
in the testator’s hands at his death ; and that, 
subject to this exception, the residuary gift in 
the will remained in force. JFillkmsy, TH/Z/iam*, 
47 L. J., Ch. 857 ; 8 Ch. D. 789 ; 39 L. T. 180 ; 
27 W. R. 100. 

ii. Effect of Erroneous Asstunption or Recital. 

Erroneous Assumption of Eact.] — Where a 
devise in a will is clear, it is incumbent on those 
who contend that it has been revoked by a 
codicil to shew that the intention to revoke is 
equally clear and free from doubt with the 
original intention to devise ; for if there is only 
a reasonable doubt whether the clause of revo- 
cation was intended to include the particular 
devise, then such devise ought to stand. Barclay 
V. Masltelytie, 1 Johns. 124 ; 28 L. J., Ch. 115 : 
4 Jur. (N.S.) 1293 ; 7 W. R. 48. 

A bequest of specific chattels by will is revoked 
by a bequest simpliciter of the chattels by a 
codicil to another ; but where the latter bequest 
is not made, but is prefaced by a recital shewing 
that it was founded on a misconception of the 
true effect of the will, the same result wiE not 
necessarily follow. Ih. 

Thus where a will bequeathing specific 
chattels to A. (who was not personally known 
to the testator) was followed by a codicil 
reciting (erroneously) that by the wdll they 
were bequeathed to B. (who was uncle to A., 
and a personal friend of the testator), revoking 
that bequest on the ground that B. was lately 
dead, and testator’s connection with his family 
thereby almost null, and bequeathing the same 
chattels to another family : — Held, that the 
bequest in the will was not revoked by the 
codicil. Ih. 

The circumstance that it might reasonably be 
doubted whether, if the real effect of the will 
had been present to the testator’s mind, he 
would not still have disposed of the property 
differently : — Held, not to affect this conclusion. 
Ib. 

M., by will in 1734, before the Mortmain Act, 
devised particular lands and his personal estates 
to be laid out in land to charitable uses. By 
codicil, in 1736, after the act, M. declared, that 
if by the Mortmain Act his estates could not 
pass to those uses, he then devised them to B. By 
a second codicil in 1737, testator, reciting that he 
was advised his devise of the land to the charity 
was void, bequeathed his personal estate to the 
charity, and the real to B. Testator died in 
February, 1738. On a case stated to King's 
Bench, the judges certified that the estates were 
well devised to B. by the second codicil, and 
Lord Chancellor decreed the same to him 
accordingly. Att.-Cren. v. Lloyd, 3 Atk. 551 ; 
1 Ves. 32. 

Testatrix, by codicil, gave to A. the legacy 
given by her will to the children of B,, “ as I 
know not whether any of them are alive, and if 
ithey are well provided for, though they are 
! living*” B. is entitled j the construction being 
that, if they are living, they are well provided 
I for. Att.-Gen. v. Ward, 3 Ves. 327. 
j Testator by his will gave legacies to A. and B., 
describing them as grandchildren of 0., and 
their residence in A. By a codicil he . revoked 
these legacies, giving as a reason that legatees 
were dead, , The fact not being true, they were 
j held entitled upon proof of identity, Campbell 
' V. Erench^ 3 Ves. 321 ; 4 R. B. 5. 
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A testatrix by her will gives a legacy of 500Z. 
to be invested, and the annual produce paid to 
E. H. for life, and after her death to J, H. 
absolutely. The testatrix then makes five codicils, 
by some of which she gave several legacies of the 
same amount to the same persons as she had 
})reviously given by other codicils anterior in 
date, expressing, in other instances of legacies 
given, that those legacies were in addition to 
those already given, but not using the words, 
“ in addition to,” where she gives t^e same sums 
to the same persons as before in a^Bormer codicil. 
E. H. dies before the testatrix, who, after the 
death of E. H., by a codicil to her will, declares 
that she revokes the legacy of lOOZ. given to 
J. H. Evidence is adduced to shew that the 
testatrix intended to cancel two of the codicils, 
supported by the fact that she calls her fourth 
codicil her third codicil, and also that slie 
promised to settle 400Z, on J. H. The will and 
all the codicils are proved, notwithstanding 
such evidence ; and on the questions, whether 
the legacies given twice over were, in the second 
instance, substitutionary or cumulative, and 
whether the revocation as to the legacy called 
lOOZ. revoked the legacy of 500Z. given to J. H, : 
— Held, that, the codicils being all admitted to 
probate, the legacies given twice over were 
cumulative and not substitutionary, and that 
the revocation of the legacy of lOOZ. meant to 
revoke the legacy of 500Z. to the extent of lOOZ. 
only, and therefore J. H. was entitled to 400Z. 
Thurnall v. Bayner, 4 W. R. 404. 

A testator gave by will 3,000Z. upon trust for 
A. and her children, and after the decease of A. 
without issue for the children of B. By a codicil 
of later date he recited that he had hy his will 
given the 3,000Z. to A. for life, with remainder 
to her children, and afterwards to B. for life, 
with remainder to his children; and 3’e voiced 
the will as to 2,000Z., part of the B,{)0l)Z., from 
and after the devise to A. and her children, aird 
instead of giving the 2,000Z. to B. and his chil- 
dren, bequeathed the same to C. : — Held, that 
the erroneous recital in the codicil, that the 
8,U00Z. was given to B. for life, did not amount 
to a gift of an estate in the 1,00()Z., which 
3’emained unrevoked. Smith, I/i re, 2 John* & H. 
594. 

By the will the testator had also given 2,000Z. 
to B. for life, with a gift over on insolvency : — 
Held, that if the codicil had been read as an 
implied gift of 1,0()0Z. to B. for life, the gift over 
on insolvency would have attached to the 1,000Z. 
as well as to the 2,0o0Z. Ik 

A father left a legacy of 1 ,000Z. to each of his 
two sons, H. and L., and his residuary estate 
between his two daughters. He subsequently 
executed a codicil: “ Not being satisfied with the 
conduct of my eldest son, I hei’cby bequeath to 
him 800Z. instead of 500Z., which I have be- 
queathed to my other children”: — Held, that 
the codicil was inoperative, and that H. was 
entitled to 1,OOOZ. only. ArmU v. liivlimx, 28 
L. T. 222 ; 21 W. R. 575, 

The mere misrecital of a will by a codicil is 
inoperative, and will not modify the dispositions 
of the will ; hut an erroneous recital of a will, 
coupled with or followed hy a clear indication 
of the testator’s intentioji to make some modified 
or different disposition, inconsistent with the 
dispositions of the will, is operative to modify 
or alter the earlier gifts, Margitson, In re, 
Haggard v. Haggard, 48 L. T. 172 : 81 W. B. 
257. 


A testator bequeathed the residue of his 
personal estate to his daughter, on trust for her 
maintenance and support until she -attained 
twenty-one, or married with the consent of his 
trustees under that age, and, upon her attaining 
such age or her marriage, for her 'separate use, 
with remainder to her children, and, in case , of 
her death -without issue, then over. The testator 
afterwards declared by a codicil that, in conse- 
quence of a nervous debility, his daughter was 
imfit for the control of herself, and his will was 
that she should "not marry, and in case of her 
marriage or deatli he gave the property he had 
bequeathed to her over to the same legatees in 
remainder : — Held, that the limitation over by 
the codicil, being in general restraint of marriage, 
was void as to the life interest of the daughter : 
that the court would not inquire into the fact of 
whether the testator was mistaken or not with 
reference to his daughtei*’s health or capacity, 
quiere. Morhy v. Rennoldson, 2 Hare, 570: i2 
L. J., Gh. 372 ; 7 Jur. 938. 

A testator having by his will given 4,OOOZ. to 
certain charitable institutions, made a codicil 
as follows : Presuming and believing that the 
rental of ray estate will produce 18,odoZ. a year, 
I give those institutions 4,000Z. more.” The 
income of the estate, however, was at his death 
much less than 16,0o0Z, a year Held, that the 
testator s reason for the gift of the second 4,OOOZ. 
l>eing the supposed increase of his property, and 
the fact of such increase being incorrect, the gift 
of this 4, OOOZ. failed. Thomas Bowell, 48 L. J., 
Ch. 511. 

A testator destroyed his will, believing that it 
had already been revoked by a later will, which 
was, in fact, invalid; and the only evidence of 
his object in destroying it was a declaration 
made at the time that it. was no use to keep it, 
as he had another : — Held, that the will was not 
revoked. Clarhson v. Clarhson, 2 Sw. & Tr. 
497 ; 81 L. J., ?. 143 ; 6 L. T. 506 ; 10 W. li. 
781. 


Of law,]— The destruction of a last will 

by burning or otherwise does not revive an 
earlier will ; and therefore where a testatrix 
caused her last -will to be destroyed by burning 
it, at the same time expressing a wish that the 
provisions of an earlier will (which had been in 
terms revoked by a clause in the said last "wdll) 
should thereupon again become operative : — 
Held, to be only a conditional revocation of the 
last will, and that, as the condition was inopera- 
tive, the act of destruction was nugatory, and the 
last -vs’ill -was still valid and subsisting, and w’-as 
entitled to probate. Welch v. Gardner, 51 J. P. 


Erroneous BecitaL] — Testator, by codicil, 
revoked the legacy of 50Z. bequeathed to his 
sister. The only legacy given to her was lOOZ. 
given by the will ; as to the effect of the codicil, 
quaere. Carrington (Lord) v. Payne, 5 Yes, 405 ; 
5 B. R. 87. 

Testator gave the interest of 2, OOOZ, to Gr. S., 
and at his death to his children, and after 
making some other gifts, the sum of l,00OZ. 
to G. S., in addition to 1,060Z. before mentioned”: 
— Held, that the gift of 2, OOOZ. was not cut down 
by the subsequent gift, and that the limitations 
affecting the first gift were not carried on to the 
subsequent gift, which was to G. S. absolutely. 
Mami v. Fuller, 1 Kav, 624 ; 2 Eq. E. X0& : 
28 L. J., Oh. 548 ; 2 W. B. 510. 
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A testator by his will gave to his Aanghter ‘‘of 80?. from Christmas, 1859.'” Bv a codicil 
(in events which happened) an estate tail in his which did not mention B.’s name, he said, I 
real property, and an absolute estate in his direct that my executors make my long annuities 
personal property. By a codicil, after reciting of 80?., instead of 80?., be only 30?. per annum, 
that his daughter would take an estate for life and a reversionary annuity purchased on her 
in his property, with remainder to her issue, he life 30?., as I ’have lately expended money on her 
directed that the life estate should be for her account” : — Held, that B. was referred to, and 
separate use, that she shouid have a power of that she was entitled to 30?. a year. Mlu v. 
appointing a life estate to any husband who Bartruni, 2o BQa.v, 107, 

shouid survive her, and that if she should have R., being in possession of mines and ironworks, 
more, than one son, and her eldest son should under leases of unequal durataon, by will be- 
inherit })roperty from other sources of a certain queathed 25,000?. to B., “ as a capital for him to 
value, then hei' second son should succeed to become partner with my executors of oiie-fourth 
the property given by the will, with certain share in the trade of all those works so long as the 
gifts over : — Held, that the estates given by the lease endures,” with a devise to H. and his wife 
will were modihed by the codicil, and that the of residue of his estates, real and personal. By 
ilaiightcr was entitled to a life estate only in the codicil testator gave to 'W.three-eigh tbs of concern 
real and personal property of the testator, with of ironworks, “ the partnership will stand at my 
remainder by iniplication to her eldest son death : W, three-eighths, H. three-eighths, B. twd- 
absoluteiy, subject to the appointment by eighths.” After K?s death, W., H. and B. carried 
her of a life estate in favour of a husband, on works for two years, selling iron manufactured 
and to a shifting use in favour of a second son. not only from the produce of the mines, but 

from other sources :~Held, that codicil revoked 
A testatrix, after giving certain legacies to residuary clause in favour of H.’vS wife as to the 
the chiMrmi of her deceased nephews and niece, trade, and that concern was a partnership in 
gave the residue of her estate in equal moieties trade. Craimhay v. Mcmle^ 1 Swanst. 495 ; 1 Wiis. 
to two other nephews. By a codicil, after 181 ; 18 K. R. 12G. 
reciting that she bequeathed to her two nephews 

one-fifth of her estate, and had given the residue Devise.] — A testator, by a will made in 1832, 
equally between the children of her deceased devised his real estate to A. By a codicil he 
nephews and niece, she gave certain directions said, “ I acknowledge B. to be my next of kin 
concerning the share of any of the said children and heir-at-law of all my personal property ” : 
who should not apply for it within a year : — — Held, that the codicil revoked the devise to A., 
Held, that the recital in the codicil was merely and B. took the estate absolutely. Purher v. 
an erroneous reference to the will, and did not Mnltson^ 9 Jur. (N.s.) 451 ; 7 L.T. 813 ; 11 W. R. 
cut down the original residuary gift to the o33. 

nephews, nor give the children of the deceased The word “acknowledge” was sufficient to 
nephews and niece any greater interest than indicate an intention that the person named 
that which they took under the will. Scarlett should be recognised as filling that character, 
V. T/iurlow, 28 L. T. 583 ; 21 W. R, 728. which would entitle him by law to the whole of 

Testator directed his ti'ustees to invest such a the real estate. Ib. 
sum as would produce 40?. a year, and to pay the Testator devises to A. all his <lividei]ds on his 
same to his daughter, and "after her death to South Sea annuities, and afterwards by codicil 
transfer the fund to his residuary legatees ; and gives to C. an annuity for life, payable out of 
he gave 100?, to his daughter absolutely. By a his South Sea annuities ; — Held, not to lx‘ a 
codicil he revoked the sum of 1,200?. given to his revocation in toto, but both devises may stand 
(laughter for hei‘ life, and gave her 500?. in lieu consistently together. St(ma v. JEram, 2 Atk. 
thereof: — Held, that as the 40?. a year was the S6. 

only sum given to the daughter for life, it was After a trifling specific bequest a testator gave 
revoked by the codicil. Pilcher v. Hole, 7 Sm. his residuary real and personal estate for the 
208 ; 4 L. J., Oh. .50. benefit of his grand-daughter and her children. 

By a codicil, which he directed to be aunexeil to 
{ and taken as part of his will, he, in consiileration 

1 . Beiocation f and services of his servant R., gave 

^ and bequeathed to him the whole of his estate 

Legacy.] — A distinct gift by will is not to be and ail his household goods and furniture, linen, 
revoked by a codicil, unless by direct words or china, watches, and" all other his personal 
necessary implication. Such implication will property and effects, free from legacy duty; and 
exist where the clear intention of the codicil is confirmed his will in all other particulars : — 
inconsistent with the particular gift, but not Held, that the devise in the will of the real 
where the inconsistency existed to an equal estate was not revoked by the codicil. Mohjneux 
degree in the will itself. Butler v. Greenwood, y, Mowe, 8 Be G, M, & G. 3(>8 ■. 4 W. B:. 539. 

22 Beav. 303. 

A testator, by his will, gave a specific chattel Contingent Gift.] — ^A legacy is given to M., 
to A. Afterwards, by a codicil, he gave a number with a contingent limitation over to N. in the 
of articles, and of a different kind, and of much event of M. dying without children. The legacy 
less value, to B.. and e7iameTatiii<>‘ thnee to M. is arleemed bv a snbsiermfinf, crift- M 


which liiight be supposed to designate the chattel j tion in favour of N. is attached. The legacy is 
previously given to xl. : — Held, that, the bequest not.- merely!, adeemed as- to K.,. but also extiu- 
to A. was not thereby revoked. Goblet v. BeecJiey, giiished as to Twining v. Powe.lL 2 CoIL €. C. 
2 Ru4s.'& M. 624. Reversing 8 Sim. 24 9, L. J. 262. ‘ •• 

(o.s.) Oh, 200. A testator, by his will, gave the income of 

A testator, by will, gave B. 80?. per annum, shares in a bank to E., a married woman, for 
long annuities, to 1860, and a deferred annuity life, provided she were a widow at the time of 
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his death, or should become such afterwards, but aunuities .Gonnected therewith ” ;™~Held, that the 
duiing her widowhood only ; and gave the income bequest of the 4,000Z. was revoked- by the codicil, 
during the coverture of 1. to P. He also gave Baldioin v. Baldwin, 22 Beav. 419 ; 26 L. J.. Gh! 
r. 800J., in case B. should become a widow, in 121 ; 2 Jur. (i^.s.) 773. 

lieu of the income of the shares.^ By a codicil, A testator gave seven cottages speciiically 
the tostatoi revoked the gift of this income, and described, together with other property aho 
gave a portion of the income to E. for life, specifically described. By a codicil he recite<l 
wliether she were a widow at the time of his the gift by the will, referring in terms to the 
death or not, or should become such afterwards property described other than the seven cottages ; 
or not. At the time of the testator’s death E. he then revoked the gift of the property described 
\^as under coverture Held, that P. was not in the recital, and gave the property “ included 
entitled to the 800L at the death of the testator, in the hereinbefore-mentioned devise ” in a 
anti would become entitled only in the event of different manner and upon other trusts Held 

tliat tlie gift of the seven cottages was not 
^ ; 8 Jur. revoked, but they passed under the dftvisf‘ nnnn 


Q ^ * V , ^ . 4,1 . .idq ne Dequeathed to his two surviving sons the 

f a teg is-sis 

SSlSS'^i; P‘5"“ “‘...“Hffjl- l™l« l.o,.«h.M tolteli: ,n ,1., SSf w°, M 

property to charities rineW, on the construction Ifter his Tath’^' Aout® a'Te 

of will and codicil as one instrument tbnt thp L « 7 About a year afterwards he 

direction in the will extended to the codicil 

and that “property’’ mu^T be mirdn^ ^ an 

houses Th7"®— 

to constituting together the- 

declSSnn’^^.f t that though the 

SniiiHcl stipends and bound to consider the 

sucii ^ persons, with a direction that legacies, they 

such dred should contain rules for the manage- instrument'^ 
ment of the_ institution, and for regulating Ae Affirmed 1 ’ Pt 

odmirt ”P‘^“ P®toO“s should be 1143. ’ 

admitted thereto ; and he be^ed to point out to 

oWif*’**®’ “tooding to impose any 

which he had devised to her might be 

rSffim®ti almshouses for the 

“f.h's bounty. He made a codicil, 

pa?tl thlenf® “i ^“Pects, except such 

Py? thereof “as relate to the building of as .u-im.- 

Se'Sat’m;'™^:. ?“* ' revoke, U' aSv. 

aesire that my executors may be released from fN s "i 7 9<t 

carrying out the same, and^he stipends and S ^9 


, _ , estate to A.: B., and 
an}’- former -will or codicil by him made, 
^^‘ed that in",trument. to be his last will, 
•ee paper writings were admitted to probate as 

.1.3 testator’s last will 

court of chancery was 
amounts of the cheques as 
were revoked by the subsequent 
li ahk y. Gladstone. 13 Sim. 261. 
i. 294 ; 13 L. J., Cb. 52 ; 7 Jur. 


limitations subsequently 
Imposed.]-~Where a will shews plainly that 
the original intention of a testator was to give 
a legatee an absolute interest in a legacy, a sub- 
sequent alteration of such bequest in a codicil 
will not vary the will to any greater extent than 
as plainly expressed on the face of the codicil 
Kynaston, 3 De G. & X 29 : 7 Jm 
; 3 L. T. 826 ; 9 W. B. 259. Affirm- 
-.--i; 30 L. J., Ch. 189. 
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A testatrix by her will desired that all her for- 
tune should be divided between R. N. and A. K. 
By a codicil, after stating that A, K. was dead, 
she expressed her desire that her fortune should 
be divided between R. IST, and T. K., adding these 
words : “ For the use of their children, and when 
they come of age to have settled upon them, 
share and share alike.” R. N. died after the tes- 
tatrix, never having had any children : — Held, 
that the absolute gift of the moiety to him was 
not revoked ; it was only limited to the extent 
that a bcneticia] interest wms given to his children 
which aftei'wards failed. Ih, 

Bequest, by codicil, that dividends only of 
legacies which had been bequeathed by will 
should not be paid to legatees, and that the 
legacies should not be ]>aid to them, leaving the 
principal not further disposed of, is equivalent 
to gift of the corpus, and is a gift of the princi- 
pal. Iliehardfi v. lUohards^ 9 Brice, 219 ; 23 
R. R. 6f)5. 

Testfdor gave 4,000^, to his granddaughter 
and directed his executors to pay it to her on her 
attaining twenty-one, and to apply the interest 
of it for her maintenance during her minority. 
By a codicil ho directed that his granddaughter 
should have only the interest of 2,OOOZ. for her 
maintenance until she attained twenty-three, 
and that the interest of the other 2,000Z. should 
be accumulated, and that, on her attaining 
twenty-three, his executors should have the whole 
settled upon her for life, and, after her death, 
to her child or children, in equal proportions, so 
that no husband of hers might spend it. The 
granddaughtoj' attained twenty-three, and died 
without having had a child, and wi thout the execu- 
tors having made any settlement of the legacy : 
— Held, that the gift in the will was an absolute 
gift, and that, in the events that had happened, 
it was not affected by the codicil. JIdl v. Jaoli- 
1 Bim. (n.s.) 547. 

A testatrix having a son and two daughters, 
gave 6,OOOZ. 3 pjer cent, stock to her son for life, 
remainder as to one moiety of it to eldest male 
child living at her decease, and as to the other 
moiety to his other children. She also gave 
6,OOOZ. like stock to her daughters for their 
respective lives in equal shares, remainder to their 
children, and she further gave a sum of bank 
stock to her thi’ce children in equal shares during 
their lives, and the share of each was at his or 
her death to revert to their issue in equal shares. 
Subsequently she made a codicil, in which she 
desired that her grandchildreiTs shares of these 
two stocks should be settled upon them for their 
lives and afterwards upon their children : — Held, 
that by the operation of the codicil the moiety 
of 3,OOOZ. 3 per cent, stock, which by the will 
was given absolutely to the ehiest male child of 
the testatrix's sou living at her death, was well 
limited to that male child for life, with remainder 
to her children ; that as to all the other bequests 
the attempt to extend the limitations to great- 
grandchildren was ineffectual, an<l that the 
absolute interests given by the will to the grand- 
children were not destroyed or restricted by 
the codicil. Arnold v. Comfreve^ 1 Russ. &; M. 
209 ; Taml. 347 ; 8 L. J. (O.k) Ch. 88 ; 31 R, E, 


desired that his trustees should, during the lives 
of his' wife and daughters, accumulate" the rents 
of his real estate for the purposes of his will, and 
on their deaths devised those estates over. He 
also bequeathed a sum of 3,000Z. 3^ per cent, 
stock to the trustees upon trust, out of the inter- 
est and dividends to pay an annuity of 105Z. 
to his youngest daughter for her life, and upon 
trust as to the principal, in case she married with 
the consent of the trustees, for her issue ; but if 
she married without such consent, then as to 
1,000Z. upon trust as she should appoint ; and as 
to the remaining 2,OOOZ., that it should form part 
of the testator’s estate, to be applied as he should 
direct. The testator also directed that, in case 
the annuities given to his wife and daughters 
and son should be unpaid for four months after 
due, the trustees should, “ out of the accumu- 
lation of the moneys in their possession, exclusive 
of the sum of 3,000/. so left to his youngest 
daughter, and wdiich he directed should be left 
untouched for the purposes of his whll, pay and 
assist in discharging the annuities so in arrear, 
and should, out of the moneys winch should next 
come to their possession, replace the sums ” so 
advanced. And he directed that the trustees 
should, after first paying those annuities and the 
several legacies charged upon one of his real 
estates, invest the rents of that estate in govern- 
ment stock, and pay thereout to his grandchil- 
dren living at his death 300/. each, and any defi- 
ciency in those legacies he desired should be 
made good out of his other real estates . And ail 
his other property, of what nature soever, includ- 
ing a policy of insurance, he devised and 
bequeathed to his trustees to invest for the pur- 
poses of his will. And as to the proceeds of that 
policy and the remainder of his personal pro- 
perty invested, or to be invested, as well as the 
overplus of his income not thereby disposed 
of, excepting the sum of 3,000/. left as above to 
his youngest daughter, and excepting such parts 
of his personal property^ as might be necessary 
to be applied in payment of the annuities and 
legacies bequeathed by him, he directed that it 
should remain invested during the lives of his. 
wdfe and daughters, and until liis grandchildren 
should attain tw'enty-one or marriage, and 
be paid to those grandchildren in equal shares, 
at tw'enty-one or marriage, with interest at 5 per 
cent., to commence from one year after his death., 
Then came a clause directing that any surplus 
which should remain after satisfying the sevea’al 
purposes of the wnll should be applied by" the 
trustees in payment, or assisting in payment, of a 
sum of 5,000/., charged by settlement on one of 
his real estates for the younger children of his 
late son J. ; and in case such surplus should be 
more than sufficient to discharge that sum, then 
the surplus to be paid to such younger children 
in equal shares on attaining twenty-one or mar- 
riage, subject, how"ever, to the payment and 
discharge of all and every the sums arut charges, 
thereinbefore charged and created on said general 
fund by the wdll : — Held, that the annuity of 
105/. given to the testator’s youngest daughter 
w'as not reduced by the stat. 7 8 Yict, c. 5,. 

w'hich low’-ered the rate of interest upon 3^ per 
cent. Government stock to 3J per cent, j and, 
that the trustees should make up ahy deficiency 
arising in the dividends of the sum of 3,000/, out 
of the accumulated fund ; held, also, that the 
residuary bequest to the grandchildren generally 
of the testator w^as inconsistent with the residuary 
bequest to the younger children of his son J.,, 


Of Two Besiduary Gifts in the Same In- 
strument,] — ^A testator, possessed of considerable 
real and personal estate, primarily charged the 
real estate with the payment of certain annuities 
to his wife, his tWo daughters, and his son, and 


WILL — Bevocatlon. 



and, therefore, that the latter bequest must pre- 
vail. Fitzpatfich v.Fmreshorough, Ir. E* IS Eq. 

A., after many pecuniary and other specific 
bequests, proceeded, ‘‘The remainder of my 
property I leave to my sister S.,” then, after 
a few legacies, “I appoint my two sisters, S. 
and 0., liiy executrixes and residuary legatees 
> of this my last will ” Held, that the gift of 
. the remainder of her property to S. was not 
revoked, and that the appointment of S. and 0. 
residuary legatees onij^ gave them any legacies 
which had lapsed. H Ii’* E. 424. 

A testator bequeathed his residue in trust for 
his sisters and their issue, and he afterwards, 
bv the same instrument, appointed his wife “ his 
resitluary legatee” Held, that the latter clause 
did not revoke the former. Baris v. Bennct^ 
30 Beav. 22B. 

A residuai'y bequest following upon a gift of 
the remainder of an estate does not operate 
to defeat the gift of the. remainder, the wmrd 
‘‘ residue ” meaning anything or nothing, as the 
event may prove, Filvlngton v. Parker^ 21 
W. E. 121. 

When, therefore, a testator gave the remainder 
of his property to three legatees after satisfying 
certain legacies and annuities, and made his son 
legatee of the residue, the respective amounts 
.anWering the annuities for the lives of the 
annuitants went to the legatees in remainder, 
and not to the residuary legatee upon the deaths 
■of the several annuitants. Jh. 

A testator, after directing the payment of his 
-debts and giving certain specific legacies as to 
the rest, residue, and remainder of his real and 
personal estate, devised and bequeathed the same 
to trustees upon trust to pay a certain pecuniary 
legacy, and as to the remainder of his real and 
personal estate upon trust for conversion, and 
.after making an elaborate disposition of his 
property in favour of his sons and daughters 
.and his granddaughter, the testator, as to all 
the rest, residue, and remainder of his real and 
personal estate, gave, devised, and bequeathed 
the same to all his sons and daughters and his 
granddaughter, or the survivors of them, their 
heirs and jissigns, share and share alike, as 
tenants in common : — Held, that the gift of the 
residue contained in the last clause of the will 
.did not operate to extinguish the previous dis- 
position made by the testator, but to dispose of 
such interest as was left undisposed of by the 
previous disposition. KHrimjtoii v. Parlter^ 
supra, followed, liristoio v. Masefeld^ 52 L. J., 
‘Ch. 27 ; 31 W. E. 88. 

0iffc to Individuals or Class — Subsequent 
Alteration.] — By a will specific, and pecuniary 
legacies were given to several legatees by name, 
.and the testator gave all the residue of his 
personal estate to all the before-mentioned 
pecuniary legatees, with certain exceptions, to 
be divided between them in proportion to their 
pecuniary legacies. By a codicil, after reciting 
the death of one of the pecuniary legatees, the 
testator bequeathed the legacy given to her by 
the will to B. : — Held, that there was an intestacy 
as to the share of the residue given by the will 
to the deceased legatee. Gibson's Trusty In re. 
2 J. & H. 656 ; 31 L. J., Oh. 231. 

. Bequest of residue to the children of A., the 
■children of B., to C., to the children of D., and 
to E., in equal shares. Eevocation by codicil of 
the gifts to 0. and. to the children of A., with a 


declaration that they should not he residuary 
legatees : — Held, that the gift of residue was to 
the residuary legatees as a class, notwithstanding 
that some of the individuals to take were named ; 
and that the effect of the will and codicil, taken 
together, was to give all the residue to the 
legatees whose bequests were not revoked. 
Clark V. Phillips^ 17 Jur. 886. 

Will to be read as if Name of Legatee 
omitted.] — A testatrix by her will bequeathed 
her watch to her granddaughter M. and her 
brooch to her granddaughter J. ; and, after 
giving certain pecuniary legacies, bequeathed to 
M. a' legacy of 2001. " A codicil made by the 
testatrix" thiee years later, after reciting the 
legacies of the watch and brooch, continued as 
follows “ Now I hereby revoke and malp void 
the said legacies and bequests in my said will 
contained in favour of the said M. and 3., and 
declare that my said will shall be read and 
construed in all respects as if the names of the 
said M. and J. had not been inserted therein, and 
in all other respects I confirm my said will ” : — 
Held, that the legacy of 200Z. w^as not revoked 
bv the coflicil. Pereival, In Ihwte v. Button, 
59 L. T. 21--C. A. 

Testator, by a will made since the statute 
1 Viet. c. 26, bequeathed the residue of his 
personal estate and certain freehold and lease- 
hold estates in equal shares to L., M., N., 0, 
anti P. ; in a subsequent part of his will he 
bequeathed to H. one-half of the legacy named 
to each of the other legatees, that is to say, one- 
half what his brother M. ought to receive. By 
a codicil the testator declared as follows : “ I 
revoke all that part written in my former will 
which leaves a legacy to H., wu’itten in my will 
on the thirty-second and thirty-third lines ” : — 
Held, that by force of this revocation the will 
was to be read as if the gift to H. were not in 
it ; consequently, that such revocation enured 
to the benefit of the other devisees and lega- 
tees. Harris v. Bath, 1 Coll. G. 0.416 ; 9 Jur. 
269. 

Trusts or Limitations — Total Eevocation of.] — 

By a will a testatoi' bequeathed stock to his 
granddaughters absolutely. By a codicil he 
revoked the bequest, and directed his trustees to 
hold the stock for liis granddaughters for life, 
with remainder to their issue Held, that this 
was a total I'e vocation of the first gift, and the 
issue having failed, that the stock fell into the 
residue. XetUl v. Boddam, 28 Beav. 554. 

Several legacies given to E. J. by nan)e, and 
a bequest to E. I. and S. C. for their lives, and 
to the sui'vivor of them, and after the decease of 
the survivor equally among all the children of 
E. I. and 8. C. living at that time, to be vested 
at twenty-one, or on death before leaving issue. 
Codicil revoking all the legacies, bequests, and 
benefits, in anti by the will given to R. J. therein 
named, in lieu whereof the testator gave to E. J. 
1,0002. 2 per cents. E. J. was the only issue of 
E. J. and B. C. : — Held, that the gift to him as 
such issue w’'as revoked by the codicil. Cotterell 
V. Sanderson, 1 Jur. 474. 

Testator devised his estates at S. and H. to 
trustees, in trust, if there shoiihl he only one 
SOB of I), who should attain twenty-one, for that 
son, and in case there should be two or more 
such sons, in trust for the second of them, and 
gave all the residue of his estates to trustees in 
trust to sell. He afterw'afds erased, and by 
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codicil declared that he intended to erase the 
direction to sell only ; he then gave all his 
estates to the son of D. who shonkl first attain 
twenty-one, and change his name to E. D., at 
death of testator, had a son who was still an 
infant, and afterwards had another son : — Held, 
the codicil revoked the devise of the fS. and H. 
estates, and also the devise of the residues of his 
estates to the trustees, and that B.'s eldest son 
took under this codicil an immediate vested 
interest, both in the estates of which the testator 
•was seised at the date of his will, and those he 
afterwards purchased, and consequently was 
entitled to the rents during his infancy. JDuf- 
field v. 2 Sim. k S. 544 ; 4 L. J. (O.S.) 

Ch. 189. See 25 11. 11. 2(>G. See this case on- 
R.pjfcal, 3 Bli. (n.S.) 260. 

Eevocation of both Intermediate Estate and 
Remainder,] — 4'he testator bequeathed the 
residue of his personal estate to his daughter 
upon trust for her maintenance and support, 
until she attained twenty- one, or married with 
the consent of his trustees under that age, and 
upon her attaining such age or her marriage, 
ior her separate use, with remainder to her chil- 
^Iren ; and in case of her death, without issue, 
he bequeathed the same to certain legatees in 
remainder. The testator afterwards declared 
by a codicil, that, in consequence of a nervous 
debility, his daughter was unfit for the control 
of herself, and his wdll w&s that she should not ^ 
marry ; and in case of her marriage or death, he 
gave the property he had bequeathed to her over 
to the same legatees in remainder. The limita- 
tion over by the codicil, being void as to the life 
interest of the daughter, as being in general . 
restraint of marriage, (juinre, whether the interest I 
in remainder bequeathed to the children of the ■ 
daughter by the will was revoked by the codicil. 
Morley v. RennoUhou^ 2 Hare, 570 ; 12 L. J., 
Ch. 372 ; 7 Jur. 938. 

A wdll reciting that the testator was entitled 
io a remainder in fee, expectant on the death of 
his wife, he devised the same, after the death of 
his wife, to his son W. for life, and after his 
decease to the child or children of W. ; and for 
default of such issue to his own heirs. By a 
■codicil he retracted the devise to W., and gave 
to his wife and grandchildren (issue of his son J.) 
what he originally allotted to W. : — Held, that 
the remainder in fee passed by the codicil to the 
“Wife and grandchildren. Madden v. Kirwan^ 
Ir. E. 7 Eq. 570. 

{Semble, the gift in the will to the children of 
W, was revoked by the codicil, Ih. 

A testator gave to his eight nephews and 
nieces, naming them, provided that if any of 
them should die in his lifetime ‘without leaving 
■children ; or, as to the nephews, should survive 
him and die under twenty-one, without leaving 
■children : or, as to the nieces, should survive 
him and die under twenty-one, without having 
.been married, the share of each of them so 
■dying, as well original as accruing, should go 
to the survivor and survivors, other and others. 
'The testator revoked the trust created as regarded 
two of his nephews, A. ami B. A. had attained 
twenty-one, survived the testator, and was living. 
B. attained twenty-one and died, living the tes- 
tator : — Held, that the limitations over of their 
shares were revoked, and that they went to the 
heir-at-law and next of kin. JfSonleott v. 
cott, 2 Drew. 25 ; 23 L, J., Ch. 57 j 18 Jur. 231 ; 



Testator, by his will, devised his messuages, 
tenements, &:c., called P., to J. L., for life, with 
remainders to his first and other sons in tail ; 
and he devised his messuages, tenements and 
lands, known by the name of C., to J. P., for 
life, with remainder to his first and other sons in 
tail ; and, in, subsequent parts of his will, he 
mentioned the estate as his P. and C. estate. By 
a codicil, after reciting that he had given the P. 
estate to J. L., he revoked the said P. estate, and 
gave it to J. 1^. ; and, after further reciting that 
he had given the said C. estate in his will to 
J. P., he revoked the said bequest, and gave the 
said C. estate tO: J. L, : — Held, that the limita- 
tions in the will of the two estates were revoked, 
and that J. P. took P. in fee ; and J. L., C, in fee. 
Phillips Y. Alletiyl 

A testatrix having, by her will, devised two 
different properties among her nephews succes- 
sively for life, remainder to their issue in strict 
settlement, making A. the head of one set of the 
limitations, and B. of the other, by a codicil 
reciting that she had made devises to A. and B. 
respectively, and that she wished to make them 
change places as to the properties so devised, 
revoked “ the said bequests by my will made to 
the said A. and B. respectively,” and left and 
bequeathed “ the property and provision by my 
said will devised to the said A. to B., his heirs, 
executors, administrators and assigns,” and in 
like manner “as to A. and his heirs, &C-,” with 
respect to the property devised by the will to B. : 
— Held, that the codicil revoked all the limita- 
tions in the will subsequently to A. and B.’s 
estates respectively, and vested the respective 
properties in A. and B. absolutely. Murray 
' V. Johnsto7i.^ 2 Con. & L. 104 ; 3 "Dr. k War. 
:143. 

Of Power of Appointment.] — A testator, 

by his will, gave his real estates to his wife for 
life, and, after her death, he directed them to be 
sold, and one moiety of the proceeds to be paid to 
his wife’s relations as she should appoint, and, in 
default of appointment, to her next of kin, and 
the other moiety to his own next of kin. By a 
codicil he expressed his will that his real estate 
should be sold at any time, either before or after 
his wife’s death ; the interest of the share be- 
queathed to his own relations after his wife’s 
death to be paid to her, and the other moiety 
devised by his will to be paid to his wife 
for her own use : — Held, that the power of 
appointment given by the will was revoked by 
the codicil, and that the \vife took an absolute 
interest in one moiety of the proceeds of the tes- 
tator’s real estate. Anlters v. Sandford., 4 Jur. 
817. 

Of special Power of Sale by Inconsistent 

Devise.]— “Power given by will and codicil to sell 
to certain persons at a fixed price, revoked by a 
subsequent codicil devising the premises to trustees 
to be sold for the payment of debts, and subject 
thereto upon the limitations of the will Bridges 
V. Rice, 1 Jac. & Walk. 74. 

Whether power in a will to sell several estates 
to certain persons .at a fixed price, is entirely 
revoked by a codicil devising one of the estates 
to different uses, quaere. Ih. 

Partial Eevocation — Of Trust declared by 
Eeference.] — A testator, in the case of an event 
which happened after his death, directed a free- 
hold estate to be sold, and the produce applied 
upon the trusts, intents and purposes afterwards 



■upon the trusts, intents and purposes which were to pay the rents and dividends and interest to 
expressed in the will as to the residuary personal his father and mother for their lives in succession, 
estate. FMiwkY. Collier, 4^ Russ. 331. and then to E. D. and her issue equally, after 

A testator gave to each of his daughters a the determination of the previous estates ; with 
legacy of 1,500^, and also gave a legacy of 6,500/. remainder, in default of such issue, or if they 
upon trusts to each of them and her children, and died under twenty-one, as to one-lialf part of th*e 
in the event of any of the daughters dying without realty, and residue of the personalty, amongst 
issue, or, having children, they should die without the sons and daughters of his uncle L. living at 
attaining a vested interest, he directed that the the testator’s death, and the issue of such as were 
6,500/. legacy of each of such last-mentioned then dead. And as to the remaining half of the 
daughters should go over to the other daughters rents and dividends and interest to‘\is aunt for 
and their children, in equal shares per stirpes, life, remainder to her daughter E. for life and 
their respective shares to be held upon the same after the death of the survivor to the children of 
tiusts for them and their respective children as E. then living, and the issue of such as’wmre- 
were declared concerning their original legacies dead, with benefit of survivorship. By a codicil 
of 6,o00/. Afterwards, on the marriage of E., the testator revoked the ultimate distribution 
settled on her by deed of the residue directed by the will, and iiisteail 
AOOb/. the gift of the two of dividing it into two parts, gave it to all hi^. 

sets of legacies and the advance of the 8,000/., and cousins equally, E. taking as one. The testator’s 
thatdhe testator intencM imcle had seven children, and five predeceasecl 

of the two legacies of l.oOOi. and 6,6002., be- the testator Held, that the codicil was a revo- 

queatted to or for her beneht as aforesaid, he cation of the shares, not the manner in which ther 

leroked the legacies oM,o00Z. and 6,5002., m and were given ; and that the property was divisibie 
and bequeathed “ to or for the into fifths— -two to the surviving children of L., 
kf ^ ' ajjtl otgi'wise as in and the others to E., and the issue of the deceased 

Tm- tN s/iM “r ? “‘^ildren of L. Leicestor v. miod, 1,5 W. li. 308. 

ii ’ ■■ .**'gthe codicil A testatri.v gave her residuary personal estate 

r'nnf legacies of 6,5002. and to trustees in trust as to one-fourth for her grand- 
i jOUUi. to E. and her children, and not their con- daughter A., and as to the remainino' three-fourths. 

under the gift over of the other in trust for the children of her daughter B., with 
3 DeGr.&; J.4:9; certain after limitations. Afterwards, by an 

1 ‘ informal codicil, she desired her will to be altered 

^ Held, also, that though the trusts of the accru- so that instead of her granddaughter A receivin<y 
mg shares m favour of E. and her children were one-fourth part of thi trust e.ftate tuch Xc- 
orie-imf the trusts of Aheir should be equally divided between A. and the- 

ginal le^^acy,^ the revocation of the original children “now born or hereafter to be born” of 
legacy did not invalidate the declaration of the her daughter B. The wdll directed the trustees 
trusts of the accruiug shares. Ji. to hold the residuary person"ato i the ^o- 

Of « 1 . portions above mentioned on certain trusts in. 

Watnr L ^ Corpus.] — A favour of A. and the children of B., with certain 

testator, by wull, bequeathed the sum of 6,000/. limitations over:-Hekl that the codicil mere v 

income to his altered the proportions and did not affect the 

widow for life, for the maintenance of herself trusts and limi4tions 47;;^ v >n 

and two infant children, and, after her death, he LT 20 

gave the corpus to the children on their attaining 

thrtetXr’slifetoe‘'L“mi^^^^^^^ — Of Intermediate Estate, not of Eemaiader.] 

win w wmI '“®’ “? ™'‘?® a. codicil to his —A. by his will devised certain lands to B and 

the purpose of answering the annuity i?iventrith A ^ revoked and 

widoV^^Thecod cTShrSteft^^^^^^^ t® be 

for the 6,0002. dW^rreST cinW^^^^ taken as part of my said will.” The trusts of the 

reference to this power • Held that the now T “‘^’cil did not exhaust the fee, and were such as 

must be deemed t^be rivokS aud that tTf -Held, 

quently the widow was not entitled to h^ive iif ^tate of E. alone was completely 

income^ of blak IhliS of the *® *'’® “®^ 

Monging to the testator at the UmiTf SLrS Ih^'^S^LS “ 
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544 , Reversing on this poiiitj 12 Ir. Eq. R. 136. 
And see S. O., 9 Ir. Eq. R. 595. 

The rules limiting the extent of revocations 
ejected by codicils considered. Ih. 

A testator gave the dividends of a sum of stock 
to his son A., and after his death he gave the 
capital to A.’s chiidren on their attaining twenty- 
one ; and after giving other legacies in similar 
terms to his other sons anti daughters, he gave 
the dividends of his residuary personal estate, 
after his wife’s death, to his seven children, “or 
such of them as should be entitled thereto,” 
during their several and respective lives, to be 
divided between them in the proportions which 
the yearly dividends thereinbefore specifically 
bequeathed to them respectively bore to one 
another ; and after the deceases of the said 
children, he gave the capital between the children 
of all his seven children equally on their attaining 
twenty-one. By a codicil, the testator, after 
reciting the gift of the dividends to his son A., 
revoked “the said legacy,” and gave him the 
<li vidends of a similar sum : — Held, first, that the 
codicil revoked only the life interest given to A., 
and that his children were entitled to the larger 
legacy under the terms of the original will ; 
secondly, that the difference of interest of these 
legacies during A.’s life and the difference-'of the 
interest of the shares' of the residue, which was 
reduced in like proportion, fell into the income 
of the residue ; thirdly, that in the case of 
children of the testator dying either before or 
after the widow the surviving chiidren were 
entitled to the income of the shares of the 
deceased children until the death of the last 
survivor. Alt v. Gregory^ 8 De G. M. &: G. 221 ; 
2 Jur. (N.s.) 577 ; 4 W, R. 436. 

A testator gave to trustees for the benefit of 
his wife “as concerning my mansion-house, 
land, and premises called 0., now in my occu- 
pation, to permit her to reside in and "occupy 
the same so long as she shall think proper,” 
with conditions as to residence, and from and 
after her decease to his son for his own abso- 
lute use. By a codicil he recited that he had 
pulled dov^m the mansion-house, offices, and 
buildings, called 0., and was erecting another 
mansion-house, and he directed that his trustees 
should hold the new mansion-house on the like 
trusts as by his will were expressed and declared 
of and concerning his mansicui called 0., and 
in all other respects he confirmed his will : — 
Held, that the codicil was, pro tanto, a revoca- 
tion of the will, and the gift over of the estate 
at 0. to his son took effiect on the testator’s 
death. Poore v. Wright, 3 L. T. 773. 

Devise and bequest of real and personal estate 
to a person for life, with limitations over. By a 
codicil reciting the devise and bequest, and also 
the limitations over, the devises and bequests 
were revoked “ so far as related to the tenant 
for life ” ; but “ estates,” both real and personal, 
out of which the interest of the tenant for life 
was carved, were directed to sink into the resi- 
due ; — Held, that this was a revocation of the 
interest of the tenant for life only. Ives v. 

4 Y. k Coll. 34 ; 4 Jur. 265. 

^ A testatrix gave all her personal estate to her 
sisters Mary, Sarah, and Ann upon trust to 
invest and pay the income to her said sisters in 
equal shares during their lives, with benefit of 
survivorship, and after the death of the survivor, 
in case any of her nephews B. W'. S. and B. 0. S. 
and her niece M. A. S. should be then living, she 
gave her personal estate to T. R. and J. upon 

YOL. XV. 
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trust to transfer the sums invested as aforesaid, 
and all interest unto the said D. W. S., E. 0. 8., 
and M. A. S. in equal shares and proportions ; 
and if but one of them shoulfl be then living, 
then the whole of such principal sums, &c., to be 
paid or assigned to such one, his or her executors, 
administrators, and assigns absolutely. But in 
case of the death of the testatrix’s said nephews 
and niece, leaving either of her said sisters sur- 
viving, the testatrix gave and bequeathed all the 
said principal sums, &:c., and all other her estate 
unto the survivor of her said sisters absolutely. 
The testatrix made a codicil, whereby she 
requested “ all names of T. R., J., and of B. W. S., 
R. 0. S., and M. A. 8., and any other of her 
friends except her three sisters, to be considered 
the same as if omitted from iierwill”: — Held, 
that the omission of these names did not strike 
out the gift of the capital to the surviving sister, 
who took absolutely. Stephenson, v. Stephenson, 
56 L. T. 75 — C. A. Affirming, 54 L. J,, Ch. 928. 

A testator bequeathed his residuary estate 
upon trusts for the benefit of his children, and 
as to the sons’ shares he directed that one moiety 
should be held absolutely, and that the other 
moiety should be settled. By a codicil the testa- 
tor revoked every devise and bequest to or in 
favour of his son S. : — Held, a revocation of the 
interest of the children of S. in the settled moiety. 
Tabor v. Prentice, 52 L. T. 85; 32 W. R. 
872. 

Of Charge on Realty not of Charge on 

Personalty.] — A testatrix having by her will 
blended the proceeds of her real and personal 
estate into one fund, and having made a charge 
not exceeding 5,000Z. on such mixed fund in 
favour of A., subsequently by codicil devises her 
real estate to A. in fee sim])le, freed and dis- 
charged from all her debts, liabilities, and engage- 
ments, and also from any charges created by 
her said will, if any. On the question whether 
the exoneration of the real estate devised to A. 
by the codicil threw the burthen of the whole 
charge of 5,0002. upon the residuary personal 
estate : — Held, that it did. Tatloeh v. Jenhhin, 
Kay, 654 ; 23 L. J., Ch. 767 ; IS Jur. 891. 

Of General Power of Appointment not of 

Discretionary Power to Trustees.] — A testator 
directed his trustees to stand possessed of a sum 
of money upon trusts in favour of his son and 
his son’s wife and children, with a power to the 
son, on failure of issue, to appoint the fund by 
will or codicil. He also gave the trustees a dis- 
cretionary power to give the fund to his son, 
discharged of all the trusts. By a codicil he 
revoked the power given to the son, and directed 
that after the son’s death, and on the failure of 
issue, the fund should go to the son’s wife for 
life, and after her death form part of the testa- 
tor’s residuary estate Held, that the dis- 
cretionary power given by the will to the trustees 
was not revoked by the codicil. JB%tler v. Green- 
wood, 22 Beav. 303. 

: Personalty Settled on Trusts of Realty 

-^Dses of Realty Modified.] — Devise of real 
estates to trustees and their heirs, upon trust 
to convey upon certain trusts, and subject 
thereto to several natural sons successively in 
strict settlement. The testator also gave the 
residue of his personal estate upon trust to 
be laid out in land to be settled to the same 
uses, &c. A codicil, revoking so much of the 

14 
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will as directed the settlement of his said the H. Lodge estate to his cousin H., and his 

estate upon his sons, and varying the order of wife and their children, and after them to the 

limitations to his heirs, .was considered as son of C, L. absolutely, and if lie should die 
confined to that object, ppei*ating by way of under age to another son', if any, and then to F. 
substitution only, not , as a revocation of the “ as before,” or on the happening of a ceidain 
devise, and therefore extending to the estates to event to S. and issue. After mentioning other 
be purchased -with the personal estate. Carring- properties, the testator said “ 20,UU0/. to trustee^s 
t.oi (Lord') V. Paym^ 5 Ves. 404,; 5 E. E. 87. * — the same as will,” and except as therein 

Testator devised real estate to A. in tail male, intimated he contirmed his said will. There 

remainder over, and gave a sum of money in was no reference in the codicil to the heirlooms, 
trust to be laid out in land to be settled to the. The cousin H. and his wife died without issue, 
same uses ; by codicH he devised the same real’ C. L. had one son, wlio had attained the age of 
estate to B. and his heirs, and gave evei7thing twenty-one years, and on his belialf a petition 
that he had given by his will to A. in as ample was presented claiming the lieirlooins and the 
a manner to B. : B. is tenant in fee of the real 20,000/. absolutely: — Held, that, not withstamling 
estate, and is entitled to have the money paid to the expression ‘‘under the devise hereinbefore 
him. contained,” there was a governing intention 

' A testator devised his freehold ‘ estates to shown in the will that the chattels and the 
certain uses. The will contained a name and legacy of 20,000/. should go with the H, Lodge 
arms clause and powers of leasing and sale and estate ; and that although the devolution of tiic 
exchange. He then devised his copyhold and H. Lo(ige estate was altered by the coflicil there 
leasehold estates upon trusts to. correspond with, was no revocation of such governing intention ; 
the uses declared of the freeholds. By a codicil and that the court would give effect to that 
to his will he varied the uses declared concerning intention by declaring the petitioner entitled to 
the freeholds, but made no mention of the copy- the cliatt.els and legacy. Carrington (Lord) v. 
holds^ and leaseholds. He directed ' that the Payne (supra) followed. Martineau v. Briggs' 
codicil should be taken as a part of and added to (supra) distinguishe<l. Towry, In re, Dallas v. 
his will All the circumstances of the case Towry or Law, L. j., Ch.'MlH ; 41 Ch. D. 64 ; 
rendered it exceedingly inconvenient that the GO L. T. 715 ; 87 W. E.'jtl77~C. A. ■ 
copyholds and leaseholds should devolve in a A testator devised his freehold estates to cer- 
different way from the freeholds : — Held, that tain uses, and provided that any person becomiiig 
the trusts of the^ copyholds , and leaseholds entitled thereto should take and use his name 
declared by the will were not revoked by the and arms. He then devised his copyhold estates 
codicil, and that the copyholds and leaseholds (upon which stood his principal mansion house) 
passed according to the trusts declared by the and his leasehold estates .to trustees, to beheld 
will, and the freeholds according to the uses by them upon Trusts, as far as the nature of the 
declared by the codicil. Martvnean v. Briggs, several estates would allow, to ‘correspoud ’with 
45 L. J., Ch. 674 ; 33 L. T. 283 ; 23 W. E. 899 the uses before declared asto'his freehold estates. 
— Subsequently, bv a codicil, which he stated was 
Held, that though it was in the highest degree to be taken as part of, and added to, his will, lie 
probable that the testator intended the copy- altered the uses declared in his will as to his free- 
holds and leaseholds to go with the freeholds, hold estates, and declared that the proviso respect- 
and it was productive of great inconvenience ing the use of his name and arms should follow’, 
that they should not do so, yet as there were no the new limitations. No mention w'as made in 
words in the codicil to give effect to such the codicil of the copyhold and leasehold estates : 
intention, the court could not supply them, and — Held, that though it was probable, from the 
the copyholds and leaseholds must go as originally circumstances, that he intended his copyhold and 
declared by the will. , Ih. , leasehold estates, to .follow the limitations of his 

A testator ofter devising ,his H. Lodge estate freeholds as declared in the codicil still as there 
to his cousin H. for life, then to H.’s wdfe for were no wmrds therein which effected it, the 
life, and then to their children successively in court would not supply them, and that the copy- 
tail, and in default of issue to his cousin F. hold and leasehold estates passed according to 
absolutelj,^ or on the happening of a certain the trusts originally declared in the will. Lawf- 
event, to his cousin S. absolutely, gave his house- dale v. Briggs, parte Bacmi, 8 De CL M. & 
hold goods and .other things in and about H. 391 : 26 L. J., Ch. 27 ; 2 Jur. (N.S.) 982 ; 4 W. E, 
Lodge to trustees to permit the same to be held 708/ ’ 

and enjoyed as heirlooms by the person or A testator devised freeholds in Dorsetshire upon 
persons who for the time being should be entitled certain trusts, and bequeathed 3,000/. to his 
to H.Lodp under the devise, thereinbefore 'con- trustees to purchase lands in Doi'setshire to be 
tamed, but so as the same should not vest in any held upon the same trusts. By a codicil he 
tenant by purchase who should die under twenty- revoked the devise of his freeholds, and declared 
one without leaving issue. The testator then gave other trusts, without alluding to the 3,000/.;— 
^ f trust to Held, that there was no implied revocation of 

SJthB °r which would pass under 

wT entitted to the H. Mge estate, or as the will as if no codicil had been made. 

and y. Stracliun, 8 Ch. D. ,008; 38 L. T. .o()2 : 2ti 
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.tippoiutment as executors aiitl trustees of liis will, 
revoked the apixiiutment of two, and substituted 
two others to act as trustees and executors with 
the others : — Held, that this did not revoke the 
original appointinont of the two so removed 
to act as iruardians. In re, 14 Sim. 89 ; 13 

L. J., Ch.’Hht) ; 8 Jur. 372. 

A testator appointed his wife sole executrix, 
and be. made her and A. trustees. By a codicil 
he revoked the a})})ointmcnt of his wife as an 
executrix, 07i the ground that “ the duties were 
too arduous fora lady,” and heapt)omted A., B. 
and G. “executors in trust of his will.” By 
another codicil he referred to his having revoked 
the executorship, and to having appointed A., 
B. and. C. executors : — Held, that the revocation 
was confinctl to the office of executrix only, 
Grahiuf v. Graham, 16 Beav. 550 ; 22 L. J., Ch. 
937 ; 17 Jur. 569. 

A testatrix by her will appointed A. arid B. 
-executors and trustees thereof. By a codicil, she 
revoked the appointment of A. as executor, and 
appointed C. executor, and gave to C. ‘Gall the 
powers and authorities to enable him to carry 
•out the trusts . of her will as were given by the 
will to A.” The testatrix thereby also declared 
her intention to be, that the codicil should only 
“ affiect the appointment of A. as executor of her 
will ” : — Hehl, that B. and C. were executors, and 
A., B. and G. trustees of the will. IFcrZcy v. 
Worleif, 18 Beav. 58 ; 2 W. E. 216. 

The testator appointed A., B. and C. his execu- 
tors and trustees, and devised and bequeathed to 
them his real and personal estate in trust. By a 
•codicil, he desired that A., named in his will as 
“executor,” be no longer such, and he nomi- 
nated D. to vsucceed him : but he made no 
altei'ation in the devise : — Held, that A. still 
remained a trustee of the will. Carticrujht v. 
.Shepheard, 17 Beav. 301. 

The testator appointed A., B. and C. to be 
■trustees and executors. He revoked the appoint- 
ment of C. as executor and trustee by his first 
•codicil. By a second codicil he revoked the 
.appointment of B. and C. as cxecutons, but 
ratified his will, except as altered thereby : — 
Held, that the first codicil was not revoked, and 
that C. was not a trustee. Ih, 

The testator appointed his widow and two 
other persons guardians of his children. By a 
■codicil, he “ left their care, charge, and educa- 
tion ” to his widow : — HekI, that the appoint- 
ment by the will of guardians was not revoked 
bv the codicil. Hare v. Hare, 5 Beav. 629 ; 12 
ll J., Ch. 344; 7 Ju!v336. 

— — Of Appointment of Executors — By 
Codicil. J — A testator, by his will, appointed A. 
and B, executors, and, by a codicil, ho appointed 
his wife sole executrix of his will : — Held, that 
the appohitment of the executors by the will was 
revoked. Powe. In cnmls of, 3 Sw. & Ti'. 478 ; 33 
L. J,, P. 155. 

A testator by his will, dated the 9rh December, 
1857, made several di.spositions of his property, 
■and appointcLl executors. He subsequentiy 
executed a codicil, by which he altered two 
bequests in his will, and gave directions that his 
■executors should not require the payment of a 
■debt of 50/. The codicil commenced, “ This is a 
codicil to my last will, dated the 9th of December, 
1857,” and concluded, “ And in all other respects 
I revoke my will.” The word “revoke” was 
inadvertently written by the solicitor who pre- 
pared the codicil instead of “ confirm,” and was 


inconsistent with the expressed intentions of the 
deceased. On an application by the executors 
named in the will for probate of the will and codi- 
eil, the court declined to act on the assumption t h at 
the te.stator intended to “ confirm ” his will, but 
granted probate on the ground that the direction 
in the codicil,- that the executors should' not 
require payment of the debt, implied that their 
office was to continue. Hava, In-qooda of, 29 
D. J., P. 161. ' ' 

A. appointed W. and B. trustees, and, besides 
other instructions, directed them to pay his 
debts, funeral and testamentary expenses, and 
the legacies bequeathed by the will, or to be 
bequeathed by any codicil thereto. ‘ In a subse- 
fpieiit part of his will he appointed the same 
individuals executors. In a codicil to his will', 
after stating that he had appointed B. one of the 
trustees under his will, he continued, “ It is niy 
will and desire to substitute in his stod and place 
T. Now^ I do hereby, by this my codicil, nomi- 
nate and appoint T. to be one of the trustees of 
my will and codicils ih the place and stead of B., 
to act wdth and in conjunction with W. ; arid I 
hereby give T. the same powers and authorities 
as I have throughout my will given to ancl 
reposed in B., in the same and as full 'ami am])le 
a manner as if the name of T. had throughout my 
will been inserted in the place of the name of 

B. — Held, that the appointment of B. aS 
executor was revoked. Barrett v. ' Wtlhim, ^ 
Jur. (N.s.) 687. • 

A testatrix appointed A. trustee, with power to 
convert the residue of her e.state into money, arid 
after payment of her debts and personal expenses,' 
to dispose of the property in accordance withi 
the directions given in such will, and she also 
appointed him e.xecLitor. By a codicil to the will, 
she revoked that part of her will which gave the 
property in, trust to A.) and in -lieu of -hin^ 
appointed her nephews B. and C., and, providing 

C. should not be in England his brother D. to, act 
in his capacity.. She also revoked' the appoint- 
ment of A. as executor, and in his, place appointed 
B. and C. B, renounced probate of the will of 
the deceased : C. at the time of her. death was 
not in England : — Held, thatD. was an executoi; 
accordiii,g to the tenor of the will, but that power 
must be reserved to make a grant to, C. in case lie 
should return to this countiy. ‘ Goodworth, In 
(joodsi L. J., P. 49. 

H. by his will appointed A. and B. trustees, 
executors, and guardians of his three minor 
children. He subs jquently executed two codi- 
cils. By the first he revoked all the <lispositions 
in favour of his son, and in all other respects con- 
firmed his will. By the second he absolutely 
revoked and made void all bequests and disposi- 
tions ill his will, and bequeathed all his pi'opcrty 
to C., his housekeeper, whom, with D. and E.. he 
also appointed executor. The court granted 
I probate of the three papers to C. and E., power 
being reserved to A. and B,, the executors named 
in the will, to come in if entitled and prove. 
Howard, In qoods of, 38 L, J., P. 32 ; L. E. 1 P. 
636 ; 20 L. T. 230. 

I By Second Will.]— A testator executed 

i a will in 1856, whereof he appointed W. H. B. 
and P. B. executoi-s. He executed another will 
in 'I860, referring to and confirming the previous 
wilii whereof he appointed W- H, B. and M. J . B. 
“ sole ” ■ executors. Probate was granted of both 
papers, as together containing his last will, to 
W. H. B. and M. J, B. (excluding P. B.), the 
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court being of opinion that the use of the word 
‘‘ sole ” in the will of 1860 indicated an inten- 
tion to revoke the appointment of executors 
contained in the earlier will. Bail'll^ I)i goods 
of, L. K. 1 P. 628 ; 20 L. T. 278 ; 17 W. R. 401. 

In February, 1859, L. executed a testamentary 
paper, whereof be appointed W, L., E. K,, and 
J. W. executors. In October, 1860, he made 
another testamentary paper, disposing in a 
different manner of his personal property, but 
not affecting realty, which was dealt with by 
the first paper ; of the second paper he appointed 
the same W. L. and T, D. executors : — Held, that 
the second appointment of executors was no 
revocation of the first appointment, and that, as 
the hare nomination of executors entitles a paper 
to probate, leave should he reserved, on the 
second set of executors taking probate of the 
two papers, as together containing his last wnll, 
to the first set of executors to come in and prove. 
Lpgso, In goods of, 2 Sw. & Tr. 442 ; 31 L. J., P. 
169; 5L.‘T, 848. 

Where a testatrix executed two wills partially 
consistent and partially inconsistent, by the first 
will disposing of property over which she had a 
power of appointment, bequeathing legacies and 
the residue, and appointing W. H. and J. H. 
executors, and by the second wdll, which con- 
tained no revocatory claiise, bequeathing specific 
legacies, disposing of the residue, and appointing 
the said J. H, and two other persons executors, 
the court granted probate to J. H. of the two 
instruments, so far as they were not inconsistent, 
reserving power to W. H. and the two other 
executors appointed in the second will to come in 
and take probate. Budd, In goods of, 3 Sw. & Tr. 
196. 

By cutting oj0f Attestation from Will.] 

— A testator made his will, appointing two 
executors. Subsequently he became dissatisfied 
with one of them, and shortly before his death 
he cut from the will his own signature and those 
of the attesting witnesses, with the presumed 
intention of revoking the appointment of the 
obnoxious executor :~Held, that the court could 
nor look at the intention, such acts always 
amounting to a revocation. Marshall, In goods 
of, 17 W. Pv. 687. 

Whether of Office or Estate.]— Testator 

g^tve the residue of his personal estate to his 
niece, and appointed her executrix. By a codicil 
he appointed A. and B. his residuary legatees 
and executors : — Held, that though power to 
prove the will and codicil was reserved to the 
niece, the gift of the residue to her was wholly 
revoked. Bmnsw Evans, 17 Sim. 107 ; 14 Jur. 383. 

A testator devised real estates to two trustees. 
By a codicil he appointed another person to be 
a trustee and executor of his will, in the place 
of one of the two trustees whom he did not wish 
to act as executor, in consequence of his being 
an interested pai'ty in the disposal of his estate"; 
— Held, that the codicil was a revocation of the 
devise to the displaced trustees, as well as of the 
office. Hough's Will, In re, 4 I)e Gr. Sm. 371 ; 
10 L. J., Ch. 422 ; 15 Jur. 943. 

A testator, having bequeathed 2, -000^. to G., 
and a|)pointed him executor and trustee, made a 
codicil whereby be revoked his appointment as 
executor and trustee, and nominated T. in his 
stead, and directed that the will, and a codicil 
previously executed, should be received and con- 
strued “ as if the name of T. had been inserted 
in the place and stead of that of G.” Held, 


that the legacies were not revoked, it appearing 
on the construction of the will and codicil that 
they were not gifts to 0 . virtute officii. Bunlu ry's 
Trusts, In re, Ir. K. 10 Eq. 408. 

A legacy given to the testator’s trustees and, 
executors as a mark of his respect for them : — 
Held, not revoked by a codicil appointing other 
trustees in their room, and giving a legacy of 
equal amount to the nCAvly appointed trustees 
and executors in similar language. Burgess r. 
Burgess, 1 Coll. 0. C. 367 ; 8 Jur." 660. 

a’ devise of lands to trustees, who are after- 
wards changed by a codicil, is not revoked by 
the codicil; but the new trustees shall stand 
seised upon the trusts of the will, although the 
word “heirs” is made use of in the codicil. 
AeherUy v. Vernon, 3 Bro. P. C. 85 ; 9 Mod, 68 ; 
1 P. Wms. 733 ; Corayn. 381 ; 2 Eq. Ahr. 209, 

Testator, by his will, directed that his trade 
should be carried on by his daughter and others, 
as trustees, for ten years, when the concern 
should be closed, the property sold, the produce 
invested in the funds, and the funds held in trust 
as to one moiety for the benefit of the daughter 
and her children, and as to the other moiety for 
the benefit of the children of his brother. By a 
codicil the testator revoked that part of his will 
which empowered his trustees to sell his efiecta, 
and instead thereof he authorised his daughter to 
take possession of ail furniture, stock in trade, 
and every description of property found on his 
(the testator’s) premises, to be disposed of at her 
discretion : — Held, that the effect of the codicil 
was not to alter the enjoyment of the property, 
but only to constitute the daughter sole trustee 
under the will. Kewman i. Lade, 1 Y. & C 
0. C. 680. 

A testator devised all his real property to his 
youngest son and his heirs, but if he should die 
unmarried, then to his sisters and their heirs. 
By a codicil, he declared that he left in trust to 
his executors the whole of the property of every 
description which he had willed to his youngest 
son : — Held, that the beneficial disposition made 
by the will was not ]*evoked, but that the execti- 
tors took subject to the trusts thereby <ieciare(.L 
Froggatt v. Wardcll, 3 De G. & 8m. 685 ; 14 Jur. 

iioi.‘ 

Testator gave the residue of his estate to two 
trustees in trust, out of the produce, to invest 
4.000^. in the funds in trust for his grand- 
daughter for her life, and after her death foi* her 
children, and on failure of children he directed 
that the capital should fall into the residue. By 
a codicil reciting that he had, by his will, given 
to the two trustees, in trust, for his grand- 
daughter 4,000Z. 5 per cents, standing in his. 
name, and that he was desirous that such trust 
should be executed by three persons, he appointed 
another person to be a co-trustee and guardian 
of his granddaughter jointly with the two named 
in his will, and he directed that his said trustees, 
should transfer the said stock to his grand- 
daughter free from all deductions ; — Held, that 
the testator did not intend to give 4,000Z. stock 
to his granddaughter absolutely, but merely that 
the trusts declared by his will of the 4,OOOZ. 
should be performed by three persons instead of 
two. Barry v. Crundall, 7 Bim. 430 : 4 L. J... 
Ch. 264. 

8. By Destruction or BTutilation. 

By Tearing,] — In 1879, after the decease of W.,. 
who had made his will in 1863, there was found 
among his papers a portion of it torn off, and 


425 


WILL — Revocation. 


426 


containing (besides the date as of 1S63 and the 
signatui'e duly attested) only the words, “ and 
appointed the said William Domvillc Haridcock 
to be executor of this my will ” ; and at the foot, 
in the handwriting of the deceased, “as some 
circumstances have changeil ” : — Held, that W. 
must be taken to have revoked his wdll, and 
accordingly, that the mutilated document could 
not be admitted to probate. White, In t/oods e/, 
3 L. li., ir. 418. 

If a testator tears off that which he has made 
a substantial, though by law it is not an essential, 
portion of his will, such tearing is a sufheieut 
tearing wdthin 7 Will. 4- & 1 Viet. c. 26, s. 20. 
WiUiamis- v. Ti/let/, Johns. 580 ; 5 Jur. (N.s.) 35 ; 
7W. R. 116. 

Idierefore, where a wull concluded with a testi- 
monium as follow’s : “ In witness whereof I have 
to this ray last will and testament, contained in 
five sheets of paper, to the first four sheets thereof 
set my hand, and to the last sheet thereof my ' 
hand and seal,” and was executed in tlie manner ■ 
described in the testimonium, and the testator 
subsequently tore off the signatures to the first 
four sheets with the intention to revoke : — Held, 
that such tearing revoked the will. //>. 

A paper writing, inclosed in a half sheet of 
foolscap paper, and indorsed in the handwriting 
of the deceased, “ Will of Major J. S.,” was found 
with other papers in a locked drawer. It had 
been cut in two })ieces immediately above the 
signatures of the deceased and the attesting 
witnesses, but both pieces were preserved : — 
Held, that the court could not grant probate of 
such a document. Simpson. In qouds of, 5 Jur. 
(N.s.) 1366. 

A. having an intention to make a new will, 
and thereby to revoke a legacy contained in his 
then existing will, requested tliis last to be 
brought to him. As soon as he had it in his 
hand, he tore it as it was doubled, from the edges, 
very nearW through, so that only a small portion 
of each sheet, where it was doubled, held the two 
parts together. He stopped, however, on being 
reminded, that a [)arty whom he wished to benefit ■ 
would lose everything if he destroyed that will | 
and did not make another, and dropped the 
paper on the floor. With his knowledge it was 
taken from thence, and carried upstairs. He 
fx’eqiiently expressed an intention to make a new 
will, but did not do so : — Held, that it was not ' 
necessary, to constitute a revocation by tearing, 
that the testator should rend the \vill into more 
pieces than it originally consisted of, but in order 
to make the act effectual he must have intended 
that which he actually did of itself to have the 
effect of revocation, without more. IJbns v. 
Uhis, I Sw. & Tr. i55 ; 27 L. J., P. 96 : 4 Jur, 
(K.S.) 765; 6 W. K. 864. 

A testatrix executed a will which revoked an 
earlier will. Two years subsequently, while alone 
in her bed-room, she destroyetl such will, and 
immediately afterwards told her daughter that 
she had done so with the intention that the 
earlier will might take effect : — Held, that the 
<lestriiction of the instrument under the circum- 
stances amounted to an absolute revocation. 
Weston, In goods of, 38 L. J., P. 53 ; L, E. 1 P. 
633 ; 20 L. T. 330, 

By Tearing ofif Seal,] — A person having made 
his will, executed under seal, and published and 
attested as a sealed instrument, afterwards, for 
the purpose of revoking it, tore off the seal, and 
with it part of a word : — Held, that the act of 


tearing off the seal was suflicient, and that the 
will was thereby revoked. Price v. Priee, 3 
H, & N. 341 ; 27 L. J., Ex. 409 j 6 W. R. 597. 

Mutilation.] — The will of a testatrix was found 
after her death with the signature and attesta- 
tion clause cut off and folded inside the will. 
There was no other evidence of intention: — 
Pleld, that this was a sufficient evidence of an 
animus revocandi. Magnt^sl or Ifaojncs v. Hazle- 
ton, 44 L. T. 586 ; 45 J. P. 816. 

Gr. duly executed a will on six or eight de- 
tached sheets of paper. At the time of execution 
he subscribed his name at the foot of each sheet, 
in the presence of the attesting witnesses, who 
thereupon also subscribed in his presence each 
sheet. On his death, two of the middle sheets of 
the will were found among his papers, and there 
was no trace of the remaining sheets. On motion 
to decree letters of administration wuth these 
sheets annexed as the will of Gr. : — Held, that 
the signatures at the end of the will, being the 
only ones that satisfied the 7 Will. 4 & 1 Viet, 
c. 26, having been destroyed, the will must be 
presumed to have been revoked. Qiillan or 
Gidlon, In goods of, 1 Sw. Tr. 23 ; 27 L. J.. P, 
15 ; 4 Jur. (N.s.) 196 ; 6 W. R. 307. 

Seven days before his death, A, caused a will 
to be prepared for him ; it was left in the custody 
of his mother. The day before his death he took 
possession of it at his own request. After his 
death it was found in his bed, w'itli the signature 
and attested clause torn off : — Held, that there 
was a presumptive revocation of it. Letcis, In 
goods of, 1 Sw. &; Tr. 31 ; 27 L. J., P. 31 4 Jur, 

(N.s.) 243. 

Partial Bevocatiou — Probate granted in 
Mutilated State.] — A testatrix, having duly 
executed her will, proceeded some time after- 
wards to cut out, with a pair of scissors, the 
name of one P., who was named as an executor 
therein, wherever the said P.'s name appeared in 
the document. She stated to one or more persons 
that she had “cut P. out of her will,” her alleged 
reason being on account of some disagreement 
which had arisen between the said P. and his wife, 
who was a daughter of the testatrix : — Hehl, that 
the will was only partially revoked, and that it was 
entitled to probate in the state in which it was 
found upon the death of the testatrix. Leaeh, 
In goods of, 1 j.T. 111. 

The testatrix duly executed her last will. At 
some date subsequently she added something in 
writing at the foot of the will. She afterwards 
appeared to have cut off this addition, and, in 
doing this, cut through the name of one of the 
attesting witnesses. Sufficient, however, remained 
for the name to be still legible. There was also 
a piece cut out in the margin of the will. The 
signature of the testatrix and all the other 
material parts of the will remained intact. The 
court, upon motion, admitted the document to 
proof in its mutilated form. Taylor, In goods of, 
63 L. T. 230. 

Revocation of Appointment of Rxecutors.]— 

A testator by his will appointed two executors, 
with the usual directions as to payment of debts, 
&c. He also appointed the same persons trustees, 
with directions to pay the income arising from 
his property to his wife and his only son in ecpial 
shares during her life or widowhood, and after 
her death or remarriage the whole estate was 
bequeathed to the son absolutely. There were 
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after execution bad remained in the custody of 
the deceased, was found after ids ileath with tli<^ 
attesting witnesses signatures struck through 
with a pen, and the testator’s signature appa- 
rently scratched with a knife but still legihle : — 
Held, that there was no revocation within the 
requirements of s. 20 of the Wills Act. Godfrey ^ 
In duods of, 1 E. 484 ; 0)9 L. T. 22, 

At A.’s tleath his will and codicil were found 
in this condition — the names of the attesting 
witnesses and the attestation clauses were torn 
away from the last sheet of the will and the f(K)t 
of the codicil, but his signature remained intact 
both at the end of the will and codicil, and at 
the foot of each sheet of tlie will. Certain lines 
and parts of lines in the will were also struck 
through with blue ink : — Held, that the act of 
tearing was sufficient to revoke the will, when 
combined with the presiimjition, arising from 
tlie circumstances, that it was strongly against 
A.’s intention that this will should stand. 
Abraham, v. Josfeph^ o 4ur. (N.s.) 179. 

A person, besides a will, left a second testamen- 
tary paper, to which his signature was attached. 
The place, however, in which the names of the 
attesting witnesses should have appeared was 
scratched over with a pen and ink, so that no 
letter of a name could be deciphered : — Held, 
that this latter paper was revoked. Jarnes^ In 
yoodn of 7 Jur. (N.S.) 52. 

Cutting off ITame of Attesting Witness, but 
Piece Preserved.] — Testator cut from the will 
the portion of the document on whicli the name 
and address of the second attesting witness were 
written. The excised part was also mutilated,, 
but the name and address of the witness remained 
' legible upon it, and it was found with the will 
in the testators writing-desk. The court being 
satisfied that the name had not been removed 
: animo rcvocandi, decreed probate of the instru- 
ment. ]J7ieder, In fjood,^ of, 49 L. J., P. 29 ; 42 
L. T. 60 ; 28 W. E. 476 ; 44 J. P. 285. 

Names of Witnesses Essential. ]-— 8emble, 

that the names of the attesting witnesses are an 
f essential part of the will, and that their removal 
from the will animo revocandi will render It 
inoperative. lb. 

Striking out Words of Limitation.] — J. 'E„ 

made a will, in which he devised his house, lands 
and tenements to his motiier, Elizabeth E., her 
heirs and assigns for ever” ; he afterwards 
struck his pen through the words, her lieirsand 
assigns for ever” : — Held, that tin's was, under 
the 6th section of the Statute of Frauds (29 Gar. 2, 
c. 8), a valid revocatioii, by obliteration, of a 
clause in his will ; the mother took orilv an 
estate for life. SwJnton v, BaUoy, 48 L. J'., 
Ex. 57 ; 4 App. Gas, 70 ; 89 L. T. 581: 27 W. E. 


also alternative trusts in the case of the son 
dying in the wife’s lifetime, either unmarried or 
married leaving children. After his death the 
will was found with the clause appointing 
executors cut out of it, and there was evidence 
of declarations by the testator that he had cut it 
out with a pair of scissors, with the intention of 
cutting out the name of one of the executors. 
The wife died in the lifetime of the testator, and 
in the events which had happened at his death, 
the son was the only person entitletl to the 
estate : — Held, that the appointment of executors 
was revoked by the mutilation of the will ; that 
the trustees were not executors according to the 
tenor ; and that the son was entitled to a grant 
of administration with the will annexed, Mnley, 
In (foods of 56 L. J., P. 112 ; 12 P. D. 184 ; 57 
L. T. 500 ; 35 W. E. 764 ; 51 J. P. 428, 

■ By Cutting out Signature.]— H. executed a 
will by signing her name at the foot of the first 
five sheets, and at the end. The testimonium I 
clause stated that she had done so. A codicil 
was also executed, which was written at the foot, 
and on the back of the last sheet of the 'Will, 
Subsequently the deceased cut offi her signature 
at the bottom of the five sheets, and drevy a pen 
through the name at- the end, adding the words, 
Cancelled, A. 13. H. — 15th September, 1857.” 
There was evidence that she intended by the act 
done to revoke her will, and to preserve the 


codicil : — Held, that the deceased had cut ofi a 
substantial part of the will and had torn it in a 
manner sufficient to satisfy the statute. Harris, 
In goods (f 8 Sw. & Tr. 485 ; 38 L. J., P. 181 : 
10 Jur. (>r.s.) 684; 11 L. T. 276, 

^Scratching out of Signatures,]— A will which 


after execution, had remained in the custody of 
deceased was found in her repositories' after "her 
death with her own signature and the siguatures 
of the attesting witnesses scratched out as wdth 
a knife :— Held, that there was a revocation 
within the requirements of s. 20 of the Wills 
Act. Morton, In (foods ofM L. J.; P. 96 ; 12 
P. D. 141 ; 57 L. f. 501 ; 35 W. E. 735 ; 51 J. P. 
680. 

A testator two days before his death, being 
paralysed on one side and partly speechless, 
intimated to the two medical men in attendance 
on him his desire to make a will. They inter- 
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Abandonment not Bestruction.] — A testator 
drew his pen through the lines of various parts 
of his will, wrote on the back of It “This is 
revoked,” and threw it among a heap of waste 
papers in his sitting-room. A servant took it ii}) 
and put it on a table in the kitchen. It remained 
lying about in the kitchen till the testator’s death 
seven or eight years afterwards, and was then 
found uninjured : — Held, that the will was not 
revoked, the words “<)r otherwise destroyed” in 
7 Will 4- & I Wet. c. 2i> (Wills Act, LSB7), s. 20, 
not being satisfied, as, whatever the testator 
intended, the will had not been actually injured. 
Choesp V. Lorejoff, Jfarrii, 'Ll re, 4() L.J., P. (h> ; 
2 P. D. 251 ; 87 L. T. 294 ; 25 W. K. 853— 

Partial Cancellation — Presumption.] — Where ' 
a will was written in ink, and formally executed, 
and the testat(jr afterwards drew a line in pencil 
through a clause in the will : — Held, that the 
erasure in [)eneii raised no presumption of revo- 
cation, and that without other explanation it was ; 
properly regarded not as a revocation of the ! 
clause, but as merely deliberative, or indicative 
of some future and incomplete pui-posc. Framu 
V, Grovei\ 5 Hare, 89 ; 15 L. J., Ch. 99 ; 10 Jur. i 
280. ' 

Testator directed his executors to pay an | 

annuity to his sister , the wife of Pi-ancis 

Betley, or to such persons as the said Elizabeth 
Botloy should appoint, to the intent that the 
same might be for the separate use of the said 

E, Betley, and the receipt of the said to be a 

sutHcient discharge. .The testator, after executing 
his will, drew his pen through his sisters name 
in those places where blanks are left : — Held, 
that the bequest was not revoked. Martlm v. 
Gardiner^ 8 vSim. 78 ; 5 L. J,, Ch. 305. 

Proof in Fac-simile.]— Where a will, on 

the face of it, had been executed in 1858, and 
subseribcti by two legatees iiamed in it as wit- 
nesses, and was re-exGcuted in 18()0, ami attested 
by different witnesses, and after the death of the 
testatrix, was found, with the hrst attestation 
clause and the names of the witnesses to it can- 
celled ; but there was no evidence to show the 
date of the cancellation : — Tlie court refused to 
exclude the part cancelled from probate,' find 
directed the probate to go in fac-simile. Smith, 
Li f/oodfi of] 3 Hw. iS: Tr. 589 ; 84 L. J., P, 19 ; 10 
Juf (x.S.) 1248 ; 11 L. T. 884. 

11 executed his will and a codicil thereto in the 
presence of three witnesses, two of whom sub- 
scribe<l their names as such to both instruments., 
Immediately afterwards, befoi’e any person had 
left the room, IL, having been informed that one 
of such subscribed witnesses would forfeit her 
iiiterest under the will, ordered her name to be 
struck through, and the third witness to sign the 
will a7id codicil, which was '<loim: — Hell, that 
the court could not allow the })7’obate to issue 
with the omission of the name struck through, 
but might permit it to be taken in ■ fac-simile. 
Maine, In r/oads of] 84 L. J., P. 125 ; 11 Jur. (N.S,) 

' ' 

Presumption as to Bate of Mutilation, &c.] — 

The same principles apply to mutilations as to 
alterations and interlineations, so that if no evi- • 
denee can be given as to the time at which they 
were made, it will be presumed that they were 
made after the execution of the document in 
which they appear, and, if there is a subsequent 


testamentary papei’ to that, after the execution of 
such testamentary paper. " Clirtdma.^ v. Whin- 
yatt\% 8 Sw, & Tr. 81 ; ,82 L. J., P. 78 ; 9 Jur. 
(N.s.) 283 ; 8 L. T. 801 ; 11 W. K. '871. 

Animus revocandi.] — A testator being led to 
believe by a friend that his will wms invalid, tore 
it and told his wnfe to put it in the tire. The 
lire had nob been lighted, but the wife placed the 
pieces in the grate. A few minutes afterwards 
the testator bethought himself that his friend 
might possibly be wrong, and he took the pieces 
from the grate and preserved them : — Held, that 
there had been no revocation, the act of tearing 
not having been accompanied by the animus 
revocandi ; and probate was gran ted of the will as 
contained in the pieces. Giles v. Warren, 41 L. J,, 
P. 59 ; L. B. 2 P. 401 ; 26 L. T. 780 ; 20 W. B. 
827. ■ ' 

Where a will of which the testator has the 
custody is found mutilated after his death, the 
presumption is, that the mutilation was the act 
of the testator, done aiiimo revocandi. LalJow] 
In goods of, 81 L. J., P. 128- 

A testator, having duly executed' his will, sub- 
sequently, when suffering under an attack of 
delirium tremens, tore it in pieces. The pieces 
were preserved, and 'on his recovery he was 
informed of what he had done, and he answered 
he must have been mad when he did the act, and 
that he would make a fresh wvi 11, .which intention 
he did not cany out : — Held, that the wnll was 
not revoked. Brunt v. Brunt, L. B. 3 P. 87 ; 
28 L. T. 368 ; 21 W. B. 892. 

A wdll was found, the signature to which had 
been cut out, but gummed on to its former place. 
The will had been in the custody'- of the testator 
up to the time of his death. Declarations of the 
testator made subsequently to the date of the -will 
\vere proved of an intention to benefit his wife by 
will. Ho other will was forthcoining : — Held, 
that the presumption that the testator had cut 
out the signature animo revocandi w'as not 
rebutted, and that the gumming on the signa- 
ture in its original place did not revive the will. 
Bell V. FothergiU, L. B. 2 P. 148 ; 28 L. T. 323 ; 
18 W. B. 1010. 

On the death of a party a will wms found in an 
iron chest, in w-hich he kept important papers. 
It had been wuitten on the first side of seven 
! sheets of brief-paper, and had been signed by^ tlie 
(leceasedand witnesses on each sheet and at the 
end. The first seven or eight lines had been cut 
and torn off, but in other respects the will w-as 
complete : — Held, that from the mere cutting or 
tearing off the beginning of the will with, out 
other circumstances, it could not be inferred that 
the testator intended to revoke the wiiole will, 
and that it must be admitted to probate in its 
incomplete state. Woodwm^d, In goods of] 40 
L. J., P. 17 ; L., B. 2 P. 206 j 24 L T. 40 : 19 
W. B. 448. 

“Writing declaring an Intention to Be- 

yoke.’’] — The testator had obliterated the wiiole 
of a codicil, including his signature, by thick 
black marks, and at the foot' of it had written 
the words, signed by himself and attested by two 
witnesses : “We are witnesses of , the erasure of 
the above” : — Held, thatthe codicil wms revoked, 
for the words above mentioned were “ a writing 
declaring an intention to revoke ” it within s. 20 
of the Wills Act. , Gosling, In goads of, 55 L, J., 
E 27 j'lIlF. a 79'; 'U 'W. B. 492; 50 J* P. 





ms property in nis iiierime, naa oeen » timi a -i xTi» 4 - « o« i i 

nduced to revoL his will by cancellation, the , ^ 

=ourt refused to grant probate of a copy on ° ir u t 

notion, but compelled the parties to propound f'*'*/ “ 

n solemn form/ Ju>,m, M goods rif, 19 L. T. testator, though it fdl oil and was I>™er J'J 

-20 '' a bystander, without his consent or knowledge, 

was a sufficient revocation. Jfihh d. J/ole v. 

Will Destroyed in Presence of Testatrix, 3 W. M. 1043. 

but without her Direction or Authority-Eatifl- il'® canceUu.g a will was no revo- 

catiou.]-Where a testatrix showed her will to ®fiou unle® done ammo rcvocamlu 7. «/*■«- 
her sister-in-law, and the latter in her presence, 9“"T' ’ 4/ ’ 4 ’ r t, , 

but mthout her direction or authority, and con- , "'/h one of^ the 

trary to her wishes, first tore and then burnt the ?'{ '"4 • -f 

will, but the testatrix subsequently, though bt ot passioiyvith the intention of ilcstroying it, 
pressed to do so, refused to nmke another wil', and liaring tore it into tour pieces, he was , .re- 
saying that “she could not bring her mind to it! vented from proceeding tiirther partly tbrongl. 
and it must remain as it was “t-^Held, that there f P^’t y by the 

was not sufficient evidence of a subsequent rati- ent^aties of a devisee; ho afterwanls became 
fleation bv the testatrix of the wroTirful act, so pot by the several pieces 

as to make it a destruction of the wUl “ in her expressed his s^atistaction that no material part 
presence and by her direction,” ^vithin the of the writing had been injured, and that it wik 
raeaningof s.20of theWillsAct, and that pro- f/ worse :-Hcld, that it was properly left to 
bate ought to be granted of the original will as ‘‘tc J^'T to say whether he had completely 
contained in the affidavit of the executor. Mills 4^ *'tat he mtended o do tor the jiurposo 

v.MUlward, 59 L. J., P. 23; Li P. D 20 ; 61 of destroying the will ; and the jury having tound 
L. T. 651. court refused to disturb 

Quiere. whether any subsequent ratification f he verdict. I)^d. v. 

can constitute a revocation of a will within the -fi. ft. 408. ^ 7 » 

meaning of s. 20 of the Wihs Act, where such , by burning, some part ot the 

will has been destroyed, not only without any h^dyof the will must be burnt. A mere intent, 
direction or authority from the testator, but also on the^ fire, not 

Gontirfirv to liis wislio^ Th sutiicioiit, JJoo cl» xhtujd v, JldTris^ I In* & H* 

‘ 405 ; (> A. & E. 209 ; W. Vv . & D. 106 ; 6 L. J., 

Destruction — Incorporated Document— Testa- 

mentary Intention. ]~-Because part of the will Evidence.]— A will, which had remained in 

ot a testator rails by reason of some legal objec- the custody of the testator since the time of its 
tion to it, it IS not, therefore, to he regarded as execution, was not forthcoming at his death. A 
struck out of the will for all purposes. Although, draft was propounded, and evidence of declara- 
so rar as the law intervenes, a clause may be tion was admitted to show an intention to adhere 

iiioperatiye, it may still he read with a view to to the will. On the other side evidence was 

ascertaining the general testamentary intention, offered to show that the testator did not intend 
A testator, who died m May, 1886, by his will, to leave his property in the manner in which it 
r I^ecember, 1871, disposed of all his pro- was disposed of by his will, and that he had 
ptrty in favour ot his children, and declared destroyed it by burning it: — Held, that such 
la w leieiis he had advanceeV or might advance, declarations were admissible, not as evidence of 
+ .Lo 1 children, certain sums destruction, but of intention not to adhere to the 

toi^aids their advancement m life or for their will. Zeen v. Zeen, 42 L. J., P. 61 ; L. li. 3 P. 
benefit, and all which sums respectively would 105 ; 29 L T 247 

appear and be mentioned in a book marked iii order to"rev-oko a will under s. 20 of the 
him, every sum of money Wills Act, there must be a positive act of destrue- 
^ mentioned m such book to have tion, together with an intention to revoke. No 

cMd sL^fd’ hoT-fl P r yy symbolical act of destruction is sufficient. C/,eosc 

Child snould be taken in or towards satisfaction y LoreUm Tn vr 

InTuutn.^ "lS86 hotchpot. ' The w4ds of s’. 20, “ otherwise destroying,” 

book marked “ a’’’ fiom the must be construed as intending some mode of 

enSes rf sui L.TZl f ejusdem generis with the preceding 

dheXf them to he “ act which is not a destreving iS 

wrote on toe J ® the primary sense of tiie word. Ik 

viote on the book, the cover of winch was pre- Strildng throindi words with a non unhss 

tan le.SS'S hto “S'ZSSIS ’r" ““*> “ '“I"'*' ■ 2! S .?nt‘ iS 

the date of the will, and others subsequently 

An originating summons was taken out for the . i -o 

purpose of determining the effect of the above Dependent Relative Revocation. 

probably Generally,]— In order to establisli a case of 

fia\e ^ been admitted to probate if it had con- dependent relative revocation, it must be shown 

evidence of disinterested witnesses that 
part ot a will it was liable to revocation in the the act of destruction of a will was referable 

fore^Crafthp\?t P®?' intention to sot up some 

other t^tamentary jiaper. MckenUii -v. Platt, 
testator, no sum advanced by him, whether 36 L. J., P. 7 ; L. R. 1 P. 281 ; 15 L T 327 ■ 15 
before or after the date of the will, could be W. E. 232. . , 1., i.. t. / , 1., 



WILL — Revocation, 


A will fk'stroyeil by the Ustator, on the sup- except in connection with t 
position iiiat lui had substituted another for it, new will. Coehnj7ii\ I 71 goofh ^ 
will be valid, aiui probate of a copy of it will be 177 ; 2 Jur. (N.s!) 454 ;'4 W. 
granted, if the latter will is not (Inly executed. 

^Srott H(U)U, 1 S\v. Tr. 25.S : 5 Jui‘. (N.s.) 298. Where Condition Unfulf 

A testatrix duly exo(;uted a will in 1855, and executed a will in 1804, r< 
in 181)2 she signed another will, being a copy of wills. In 181)5 he destroyed 
the former one, with the exceptioii of bequests intention, expressed at the tl 
to a nie<,‘e, but. whicA was not tliilv attested. Tii to substitute for it a will of ] 
18(14 she out out the names of the attesting in his hand: — Held, that tin 
witnesses to the earliei’ will, in the ju'cseiice of a by the testatoi* was I’cferable 
fellow-servant. Jh)th doenments were retained tion to validate the will of 
in her possc.-siou until her death: — Held, that being conditional, and the coi 
the floetrine nf depemient relative revoeation lil led,. there was no revocation, 
applied, and that the will of 1855 was entitled 85 L. J., P. 100 ; L. R. 1 P. 2 
to probatti. MUhlUinn, In tjmuh of, 8 Sw. & I’r. xiuy alterations, though in 
588 ; 84 L. J., P. 10 ; 10 Jur. (N.8.) 1109 ; 11 the 1 Viet. c. 26, must by s. 2 
L. T. 68b ■ 

The court will not apply the doctrine of de])en- 
derit relative revocation to a case where the 
testator has dcstrf»yed a will through a mistaken 
notion of the legal etfect of its destruction, if it 
is satisfied that he iiilended entirely to revoke 
that will. Dlrldnwn v. Sioatman^ 4 S w. &; Tr. 205. 

A testator executed a will bequeathing a 
nun^ber of legacies, the amounts of which were 
stated in words, and afterwards erased some of 
those words and inserted others, the alterations 
being unattested ; ami he also cut out a portion 
of the will : — Held, first, that the doctrine of 
<lependent relative revocation applying, the sub- 
stituted words should be struck out, and the 
original amounts stand part of the will. MUou, 
l/if/oo(U of, Ir. R. 6 Eq. 569. 

Held, secondly, that where no words were 
substituted, the original words, where a})pareijt, 
but not otherwise, siiould be atlmittcd to probate. 

Ih 

Held, thirdly, that the part cut out should be 
rejected. Ih, 

A testatrix, having her will in her hand, dic- 
tated the alterations she desired to be made in 
the first part of it to a friend, who wrote them 
down. Feeling unwell, she desired her friend to 
stop theiHJ, ami then tore ofi; and burnt so much 
of her will as had been covered by the memo- 
randum written at her dictation. This memo- 
randum, together with the rest of the will, which 


Evidence.] — The principle of dependent rela- 
tive revocation applies to the case where a 
testator has so entirely erased the name of a 
legatee that it is no longer apparent, and has 
substituted another name for it. The court will 
receive evidence to show what the original name 
was, and restore it to the probate if satisfied tliat 
the testator only revoked the first bequest on the 
supposition that he had effectually substituted a 
new legatee. MeCabe, In goods of, 42 L. J., P, 
79: L.R.8 P.94; 29 L. T.'249. 


merely instructions for such a will : — Held, that 
it was a case of dependent relative revocation, a 
revocation dependent upon the j>a,pers locked up 
constituting a new will, and ;>robate was granted 
of the original will as contained in the portion 
which remained and the draft of the part which 
was destroyed. Bnneerw Crahh, 42 L. J., P. 58 ; 
L.R.8 P.98; 28L. T.914. 

The court will not apply the principle of 
dependent relative revocation except there is 
proof of the actual destruction of the instrument, 
llomerton v. Hewitt, 25 L. T. 854. 
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liberty to bring acti()n, to give an oppor- 
tunity of taking the opinion of a court of law 
upon the question whether there is a revocation 
at law, or whether court of law will presume, 
repiiblication from the long possession, leaving 
open the question whether the plaintiii’s are 
entitled to any, account, and how far back. 
Iltirmood v. OijlaiuUr. i> Ves. 199. 


Afterwards, part of it was sold, for the remainder 
of tWAer^for 7,600^., under a decree for raising 
‘tKe DjOOUZ. ; and A. sold the reversion to the pur- 
chaser for a further sum : and an assignment 
aud conveyance were made to complete the sales. 
The 0,000/. was paid to B. out of the 7,()OOZ. ; 
but the surplus remained in court until’ long 
after A.’ s death : — V" 


■Held, that as an excessive sale 
had been made under the decree, the surplus 
retained the character of real estate, and that, 
notwithstanding the assignment and conveyance, 
the devise 


To Bar Bower.] — Devise by the testator, 

who died in 1821, of ail ins estates wliatsoever, 
or ■which he had contracted to purchase, ludd 
not to be revoked pro taiito by a subsequent 
reconveyance to uses to bar dower of real estates, 
mortgagctl by the testator prior to the date of 
his will, nor by a subsequent eonve^'ance to suce 
uses of real estates for tlie purchase of \\1n‘ch the 
testator had contracted before the date of the 
will Moimhii v. 2 De (1. M . ik <i. 084 : 

21 L. J., Ch. 790 ; 10 Jur, 828. 


remained iinrevoked with^ respect to 
it. Jermy v. Pr€,^ton^ 13 Sim. 356. 

Although the owner in fee of lands which had 
been sold to a corporation had made a will suffi- 
cient to pass personal estate : — Held, that the 
words of the will being vague and unequivocal, 
there was not sufficient evidence of an intention 
to elect that the' produce of such lauds should 
pass as personal estate. Ex parte^ 

Steioarfa Estate, In re, 1 Sm. & Gr. 32 ; 22 L. J., 
Ch. 309 ; 10 Jur. 1063 '; 1 W. R. 17. 

Testatrix devised all her freehold messuages, 
&;e,, in 8. to trustees, in trust to sell and stand 
possessed of the proceeds in trust for A,, and gave 
the residue of her personal estate to' the trustees, 
in trust for B. 


To Pay Debts.] — A conveyance of an 

estate to trustees upon trust to sell for payment 
of debts is not a revocation of a prior 'will 
because it declares that tlie surplus moneys, 
arising from the sale shall be personal estate of 
the testator ; but if it have the further purpose to 
provide an annuity for the separate use of the 
wife, until the sale, it will be a revocation, 
because the wife will be entitled to the annuity 
after the death of the husband, if the sale do not 
take place in his lifetime. Ilodyes v. (rreen^ 3 
Russ. 28 ; 6 L. J. (o.S.) Ch. 33. 

A. clevises lands to trustees to pay his debts, 
and then to pay his wife 200/. per amiiim for her 
life. Testator lived several years, and his debts 
increased from 2,500/. to 10,000/., for 8,000/. 
whereof his said trustees were bound. A., the 
testator, by deed and fine, conveys his lands t > 
his said trustees to sell, to pay his' debts, and the 
surplus to him and his, heirs', and his wife joins 
in the fine and conveyance. Whether this is a 
revocation of the wife’s 200/. per annum, or 
whether she shall have the 200/, a year out of 
the surplus of the money after the debts paid, 
qumre. Decreed for the wife. Vernon v. JoneSy 
2 Vern. 241 ; Pre. Oh. 32; 2 Hreem. 117. 


After the date of her will, she 
sold the houses, and conveyed them . to the pur- 
chaser, and he deposited the conveyance and 
title-deeds thereof with her, to secure part of the 
purchase-money : — Held, that the security and 
the money due on it did not pass, under 
7, Will 4 and 1 Yict. c. 27, s. • 23,' .to the 


To Use of Testator in Fee.] — A., seised 

in tail of the lands of K., and other lands, 
suffered a recovery of those lands, in 1834, 
and by will, dated in 1832, devised them. In 
1836 A. borrowed money on a mortgage' of K., 
and a collateral judgment, 


On that occasion 
a disentailing deed of all the lands was executed 
and inrolled, by which A, conveyed all the lands 
to the use of himself and his heirs : — Held, that 
the deed was a total revocation of the wall 
Power V. Power, 9 Ir. Ch. R. 178. 

,, A .feoffment to the use. of a testator and his 
heirs is a revocation. Brudenell v. Eouahton, 
2 Atk. 272. 

, The ultimate limitation of the use in a settle- 
,ment to raise a sum of money within twelve 
months, and if the money was not raised then 
fhe deed to be void, was to A. in fee. After the 
expiration of the twelve months A. made his 
will, devising all his estates. 


By Imperfect Conveyance.]— Revocation of a. 
will by a conveyance never completed. Care v. 
Ilolford^ 3 Ves, 653. 

A feoffment in fee, executed after a will, is a 
revocation, even if there was no livery. Sparrow 
v. Ilardmstle, 3 Atk. 803. 

Imperfect conveyance may, as evidence of 
intent, operate as a revocation. Fa icsrr v. Jeffery, 
3 Russ. 479 ; 7 L. J. (G.s.) Ch. .38. See this ease, 
16 Ves. 519. 


And, after the 
execution of the will, A. and B. revoked the uses 
of the settlement, and limited the use to A. in 
fee. The deed, revoking the uses of the settle- 
ment operates as a revocation of the will The 
will was niafle before, and the deed of revoca- 
tion after, the I Viet. c. 26:— Held, that the 
deed revoking the’ uses of the settlement 
opointes as a revocation of the will The re- 
version in fee, of which the devisor was. seised 
at the time of his decease, did not pass by his 
will Langford (Lardy v ’ LUtle, 2 Jo. Lat, 613. 

To Trustee,] — Devise of fee-farm rents 

revoked in equity, as well as at law, by subse- 
quent conveyance to trustee, operating as an 
alteration of estate beyond mere purpose of 
securiiig a mortgage ; but on account of laches 
of plaintiffs, the heirs-at-law, court would not 
give relief farther than, by retaining 'bill, with 


1 By Inoperative Conveyance. ]— A deed obtained 
by fraud is not a revocation of a prior will, 
Hawes v. TF 3 Bro. C. C. 156. Reversing.. 

2 Cox, 263. 

Clrant by a husband to his wife in his li'fctime 
will not revoke his will, giving everything from 
her. Beard v. Beard, 3 Atk. 72. 

A deed executed under circumstances which 
render it void in equity, and not at law, is a 
revocation of a prior will Simpson v. Wallier, 
5 Sim. 1. 

A testatrix devised real estates, and, by a sub- 
sequent deed, attested by two witnesses, slie 
conveyed them on other trusts Held, that tho 
deed (assuming it to be void as turpis contractus) 
was not such a “ writing declaring an intention 
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to revoke” the will, as is required by 7 Will. 4 

1 Viet. e. iJh, s. 20, and theretV>re that the 
will operated on sneJi estate tuid interest as she 
i)Ossessed in tiie ])ro])erty at her death. Ford v. 
JJe .Po/ith\ Beav. 572; 31 L. 3., (3h. 1.^5; 8 
Jur. (N.B.) 323 ; 5 B. T. 515 ; It» W. 11. (>1). 

Hevocationoi' a dti.vise by an ex(‘han<re, though 
the land, alter tlie death of the <levisor, was 
restored to his lieir, under an. nri’angenieiit in 
conseqiienctj o! a defect <iiscovered in the title of 
the other jjaily to the exchange. Att,-Gon. v. 
VUjor^ <S Vt.*s. 25<). 

bisseisin an<l remitter by cntiy, no revocation 
of will /r/. 2S2. 

By Settlement.] — Wlicrt; a feoffment was 
made to the same uses with those of a ]n'eceding 
will, it was liehl a I’evoeation. and the rule of 
revocation of wills is the same in equity as at 
law. Altnry v. J/lUo/% 2 Atk. 5tt3. 

■ By marriage ai'tielos the hus])iind covenanted 
to convey to the use of himself for life, remainder 
in trust' to secure an annuity to his wife for 
life, in bar of dower ; remainder to trustees for 
years to raise portions ; remainder to the sons 
and daughters Bucees.sively in tail, remainder to 
Ids own right heirs. Afterwards he devised, 
upon condition that he should have no issue ; 
and, after the, will, he, in pursuance of the 
articles, conveyed to tiaistees and their heirs to 
the uses an<l "trusts of tlie articles ; the wdll is 
not revoked. W'dltams v. (hvenr^ 2 Vcs. 594. 

The rules as to revocation applied to legal 
estates are, in ef{iuty, applied to erjuitable estates. 
Ih. 

Where a devised estate is diiferently modified 
there is a revocation ; otherwise where the 
testator remains with the same estate and 
interest, and subject t(.> the same means of dis- 
position, though changed as to the legal or 
equitable quality. Id. 5<.>9. 

Articles to settle estates of husband siibjiict 'to 
certain uses and trusts on first and other sons in 
tail male : remainder to husband in fee. The 
husband, confirndng the articles, devised the 
same estates, in case lie should <lie without issue; 
male, or on failure, of issue male in life of wife ; 
and by a subsequent settlement in performance' 
of arficles conveyed to trustees (after certain' 
uses and trusts) to the use of his fii'st and other | 
sons in tail male; remainder to himself in fee. 
The whole fee being conveyed, and some of the 
piirpo.'^es being inconsistent with the will and tlie 
articles, the will is revokcil as to the settled j 
estate. (luindoH (J)it]{r^ w Brydyr.^, 7 Bro. B. C. | 
505, xltiirming, 2 Ves. '417, 430. j 

Hcttlement of personal estate upon a second; 
marriage, upon trust to ])ay such persons, <S:c., as 
the settlor shall by deed or will appoint, and in 
<lefault tliereof to his issue. Construction upon 
the whole, that it was to operate unless a subse- 
quent instrument should bo executed : a prior 
will, therefore, revoked. ZGy/i r. Xorhury^ 13 
Ves. 340. 

One <levises to his wife six messuages, and the 
rest of bis real estate e{puilly to histwodaugliters 
in fee, and afterwards, on the marriage of his 
eldest daughter, he covenants to settle one moiety 
on her and her husband : the devise of the six 
houses shall he goocl, ainl subsist out of the 
remaining moiety. Illdvr v. 2 P. Wms. 

3B2. : 

A, has two daughters, B. dmi and devises 
one moiety of his real and personal estate to B., 
-the other moiety of his real ami personal estate 


to C. ; and afterwards, A., in consideration of 
marriage, covenants to settle a moiety of his real 
estate upon the husband that marries B. : the 
Imsband shall have one moiety by the settlement, 
and the wife the moietv of the other moiety by 
■ the'Wili; 

A. devises lands, in trust to permit his daughter 
S. to receive the rents until her marriage, or 
death ; and in case she should marry with the 
consent of trustees, then to convey the premises 
to her and her heirs ; but if she died before 
marriage, or married without such <;onsent, then 
to convey to other persons, 8. af terwan Is marries, 
with the Consent of her father, who settles ])art 
of the lands on her and her husband, and dies. 
This settlement is no revocation of the will as to 
the devise of the other lauds to S. Clarlie v. 

2 Vern. 720. 

A testator devised all his estates to trustees 
and their heirs to the use of L. for life, without 
impeachment of waste, with remainder to his 
soils: successively in tail male. By a codicil 
he revoked in: part the disposition made by his 
will, and devised part of his estates to trustees, 
their executors, administrators and a-ssigns, 
during the life of a married woman, without 
impeachment of w’aste, upon trust t’o permit her 
to receive the rents, issues and profits for her 
life for her separate use, with restraint upon 
anticipation, and divers remainders over. Bab- 
sequentiy the testator conveyed the liereditaments 
by deed to the use of a trustee during the life of 
the same w’-oman, upon trust to ]jermit her to 
receive the rents and profits for life for her 
separate use without anticipation, with remain- 
ders over. Neither the trustee nor the lady 
herself was made by that instrument dispunish- 
able for waste : — Held, that the life estates given 
by the codicil were revoked by the settlement, 
and that the life tenants were impeachable of 
Waste under the latter instrument. Lowndifu v. 
Sorion, 33 L. J., Ch. 583 ; 11 L. T. 200 ; 4 N. K. 
452— L.JJ. 

A., in 1830, devised her real estate in trust for 
the benefit of her brothers and their daughters. 
In 1837, and subsequently, A. mortgaged the 
same estate ; and in 1844 she conveyed the 
equity of redemption to the mortgagee, in trust, 
after* payment of the interest u])on the mort- 
gages, to pay the surplus rents to W. for life, with 
remainder (o A., or as she should appoint. A. 
died in KSeptember, 184(;, and her executrix 
j subsequently paid off the mortgage debts out of 
j A.’s personal estate Held, that the conveyance 
I of 1844 was a revocation of the devise. Briyys 
j V. Watt, 2 Jur. (^r.S.) 1041 ; 4 W. K. 786. 

By Covenant to Surrender Copyholds.] — A 

testator, having devised freeholds and copyholds 
to the same persons, afterwards executed a settle- 
ment in contemplation of his marriage, by wdiich 
he bargained and sold the freeholds to trustees 
and their heirs, to the use of himself iliiring his 
life ; and after his death to the intent that the 
wife might receive annually a rent-charge, which 
was secured by powders of tlistress and entry, and 
by a terra of years ; and subject to the rent-charge 
and the term, to the use of the settlor, his heirs 
and assigns ; and lie covenanted to surrender the 
copyholds to, the. uses of the settlement; the 
marriage was soleranised, ami the testator died, 
leaving his wife surviving, without having 
surrendered the copyholds to the uses of the 
sutt-lement. The cqvenMt to surrender did not 
operate as ah entire revocation of the devise of 





for the difference. On liis dying without alter- 
ing or republishing his will: — Hehi, that the 
will was revoked by the contract, and set up 
again by its abandonment. Andrew v. Andrew^ 
S~De G. M. & G. 3H6 ; 25 L. J., Oh. 77i) ; 2 Jur. 
(N.s.) 710 ; 4 W. E. 101. Affirming, 3 Siii. & 0. 
130. 

Under his marriage settlement, A. ha<l power 
to appoint the reversion in fee of the settled 
estates, and the trustees had a power of sale, 
with his consent. He. by his will, appointed it 
to trustees, to sell atid stand possessed of the 
produce in trust for a class ; and he gave all his 
real and personal estate, “ not t lie re in before 
specifically dis])osed of, to his widow. ’ Sub- 
sequently the trustees, with A.’s consent, sol<l 
the estate : but at his death the conveyance had 
not been executed by one of the trustees, and 
the purchase-money had not been received : — 
Held (notwithstanding tlie 7 Will. 4 &: I Viet, 
c. 26, ss. 19, 28), that" the gift to the class was 
inoperative, ami that the purchase-money })assed, 
under the residuary gift, to the widow, (rnle 
V. {rale, 21 Beav. 849. 

A testatrix devised a real estate, and after- 
wards sold it. The purchase was not completed 
until after her death : — Held, that the purcliase- 
money belonged to the personal representatives, 
and not to the tievisecs of the testatrix, not- 
withstanding her lien on the estate for the 
purchase-money and the 1 Viet. c. 26, .s. 28. 
Farrar v. Whderton (^EarT), 5 Beav. 1 : 6 Jui*. 
204. 

Devise of land and subsequent contract for 
sale to a railway company, with compensation 
for severance and death of testator before com- 
pletion and conveyance : — Held, first, that the 
purchase-money belonged to the testator s p'er- 
sonal representatives, and not to the devisee of 
the land. Secondly, that the comijensation 
monev for severance went in the same way. 
Thirdly, that the company must pay all the <X)sts 
except those occasioned by litigation between 
adverse claimants. Alanckester and SoafJiport 
Mi/., In, re, 19 Beav. 365. 

When a testator had specifically devised certain 
lands, but such lands were contracted to be sold 
in his lifetime, so that the devise was adeemed : 
— Held, that the rents received between his 
death and the conveyance of the property passed 
to the devisee. Tfd/ife v. Watts, 48 L. J., Ch. 
77 ; 29 L. T. 671. 
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by (lec(I, with two wit/fiesses or will, with In such a case the testator, subsequently to 
reoiaiiKier to limi lor life ; the tTustee for the makinp^ of his will, contracted to buy a 
t)ie lUe of the devisor, to bnr dower ami to the certain freehold estate, and then made a codicil 
devisor in fee. Rnwlni.^ v. 2 \ & b. 382. <lirecting the executors and trustees of his will 

Distinction ])(‘Uveen intention to revoke and to complete the purchase, and hold the estate 
slteriitwu ot estati* as the .uround of revocation upon the trusts of the will, which were partly in 
of a will. ML mu favour of the heh-, and then the testator took a 

Kevocatioii bj tnolFment to such uses as the conveyance of the same estate to uses to bar 
devisor shall a[)})oiiit, witii reimiindcr to himself dower in his own favour Held, that the devise 
in fee. Jh codicil was revoked, and that the heir 

Id cases ot contract, for land before, but oxe- must elect. Jh. 
ciited after making a will of land, the subsequent 

execution is not' a revocation ; the legal interest By Fine or Becovery.l—Testator makes a 
coming in esse afUirwards, would not pass by tiie feoffment after will to the use of himself in fee, 
will at law, but in equity is bound by the prior or suffers a recovery ; it is a revocation. Cave 
devise of i he eqiiit able int crest. J\‘vr>/ v. J-*hdij),\\ v. IJolford, B Ves. GBi. 

1 Ves. .... . . devises use of furniture, &;c., at B. to his 

Purchasing the reversion in ice, after a devise wife for life, on consideration of her .residing*' 
of the life estate, was a revocation pro tanto, and there. He afterwards suffers a recovery of 
descends upon the heir. Gulton v. Ifaneock, 2 estate, and, dying without republishing will, 
Atk. 425 ; Kidgw. Bdl. the estate descends to heir-at-law Held, that 

Where a written agreenumt foi- tlie purchase wife was entitled to use of furniture. &c., dis- 
of an estate has been execiilud, the jmrehaser has charged of eondition of residence. Marley v. 
the estate in equity, a, ml it will pass by his will, Langworthy, B Bro. P. 0. B59 ; Ambl. 653. 
which will not be revoked by the subsequent A recovery suffered of lancls devised by will 
con veyance. Itojie v. Cnnynghafne, 10 Ves. 554, previously made is a revocation of such will as 
if A., being entitled to estate under a contract to the lands. Ib, 
to purchase, devise it toB., and afterwards takes Tenant in tail male, remainder to himself in 
a conveyancti of the estate t(» himself and C., fee, devises his lands to J., and then suffers a 
though only in trust for himself as to U. and for recovery to the use of himself in fee. and dies- 
the puiqioso of barring dowei-, it is a revocation without issue male ; this is a revocation of the 
of the devise : but secus if he had taken a con- will. 3Iarwood y. Turner, 3 P. Wms. 163. 
veyaiice simply to hiinseifaloiie. Ward \\ Moore, Semble, the doctrine of election ought not 
4 Madd. 368, to be applied to the case of a revocation by a. 

k., the cestui que trust, devised to B., and recovery merely, Temimit y. Tennant, LL & 
then directed her trustees to make new convey- t. Plunk. 516. 
ances to other trustees to her and her heirs, and 

died without new publication Held, a revo- By Lease.]-— A demise of lease for years to the 

cation. Id. 276. same person to whom the fee is devised, and 

By a written contract for tlie purcliase of an which commences in the life of the devisor, is. 
estate, it was stipulated that the c<»nveyance ! no revocation of the fee. VilUers y. 2’ 

should be made to tlie ]>urchaser, his heirs, Atk. 72. 

appointees, nr assigns. The purcha.ser imme- A man devises land in fee, and then makes a. 
diately afterwards mrnle a devise of the estate, lease for years of the same land. The lease, if 
and subsequeui ly took a conveyance of it to him- not made to the devisee, is a revocation at law 
self and his heirs, to the usual uses to bar dower : pro tanto only. Perldns v. Walher, 1 Vern. 97. 

Hekl. that the <levlsee could not make such a A. devises lands to his son B. for ninety-nine- 
title as a purchaser would he bound to accept, years, determinable upon three lives, and. charges 
inasmuch as all tlie existing authorities .show the same with an aimuity of 40^. to his daughter 
that the devise was revoked by the siibsespient M. The testator afterwmrds devised' these lands, 
conveyance, JMtWu v. Firtrher. 2 Idyl. & Or. to B. for ninety-nine years, deterra in able on three 
432 ; 6 Jj. J., Oh. 140. AtHnuing, 1 Keen, 369. other lives, reserving a yearly rent of 50^. : — 
A party, having contracted to purchase the Held, that the demise w'as a revocation of the- 
fee-simple of an estate freon a person who was devise, but not of the annuity, there being rent 
at that time only tenant for life of the same, enough reserved to satisfy it. Parker Y. Tyinil), 
devised such e.stare in fee: afterwards the 3 Bro, P. C. 12 ; 2 Vern, 495. 
vendor, having acquired tlie fee, conveyed the Lease for years or life is a revocation of a will 

same to a trustee for the testator ; — Held, that pro tanto only. Cave v. IJolford, supra, 
nothing passetl by the will. Dnekle v. Baines, 

8 Sim. 525 ; 6 L. d., (’h. 327 : 1 Jur. 670, By Mortgage.] — Lands devised to one in fee,. 

A devise by a will made before 1838 (I Yict. and afterwards mortgaged to the same person, 
c. 26, ss. 24, 34) of all the real estates of which the is a revocation in toto ; but if mortgaged to a 
testator then was or at thetimeof histleath should stranger, a revocation quoad the mortgage only., 
be seised to liis heir-at-law, if the te.stator acquired Ilarkness v. Bayley, Pre, Gh, 514. 
real estates subsequent to the <late of his will, A. devises lands and then makes a mortgage- 
ynits the heir to his election. Sehroder v, thereof in fee. This is a revocation in law, but 
Schroder, 1 Kay, 578 ; 2 Eq. Bep. 895 ; 23 L. J., otherwise in equity. Hall y. Beneh, 1 Vern. 329. 
Oh, 916. Athrmecl, 18 Jxir. 987 ; 3 Eq. B, 97 ; 3 One by deed and fine mortgages ; this is a 
W . II. 55 — L. 0. revocation of a will only pro tanto. Rider 

8o, also, would such a devise by a testator, Wager, 2 P. Wms. 334; 
who died before 1834 (3 Sc 4 Will. 4, c. 106, s. 3), A. devised lands to his executor for payment 
from the mere intention therefo}'' showui to of his scheduled debts, remainder over : after- 
give the heir property rmder the will, notwith- wards he mortgaged part of the lands, and paid 
standing that he would take nothing in fact most of ' the scheduled debts ; this mortgage was. 
under the will, but by his better title as heir, Ih. held no revocation, but the decree was after- 
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wards reversed, without prejudice to the heir-at- 
law. JJayuarduton v. Carhr^S Viii. Abr, 147, 
pL 25. ■ 

A. devised lands, and afterwards mortgaged 
them for years, and thenjevied a fine siir conn-, 
sance de droit come ceo,, &a, and not a fine sur 
concessit : this will be ,a ^’evocation ; but if there 
had been a fine sur .concessit,, it ^would have 
revoked only pro tanto. ' 


pi. 10. 
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3 Yin.. Abr. 136, 

Tower of assignment of a mortgage, and the 
loan increased after the wfilv is a revocation 
only pro tanto of the will. Jaeltson v. Parlier^ 
Ambl. 687. 

A mortgage in fee after a devise of the 
estate is, -in law,, a total revocation ; in equity, 
pro tanto only. Cashorney, Scarfe^ 1 Atk. 606. 
S. P., Williams v. Owens, 2 Ves. (>01. , 

If lands devised are conveyed for a prindpal 
purpose as a mortgage or payment . of debts, it is 
, a revocation pro tanto only. ^Bnfd(jes\, Chandos 
2 Ves, 417. \ - 

By a mortgage in fee of a devised estate, or a 
•conveyance hi fee fpr payment of debts, the will 
is revoked pro tanto only. Temple iPad) v. 
Chandos (Bit he), 3 Ves. 685. 

. A devise not revoked by a mortgage in fee to 
the devisee. y. i>v/6T, 5 Ves. 656. ^ 

Mortgage to devisee, after making pf^will,.is i 
no revocation. Pmcdi Y. Phiirq)s, Vidk.o^^ , i 

No instance of a revocation of a will at law. 
being held, not a revocation in equity where the 
partial, particular purpose was not for charges 
•or incumbrances, or, to pay debts. Jlarmood v.: 
Oglandei\ 8 Ves. 126. Reverdng as to this 
point, 6 A'^es. 221, 

Devise of fee-farm rents revoked in equity, as 
well as at law, by subsequent conveyance to 
trustees, operating as an alteration of estate 
beyond mere purpose of securing a mortgage ; 
bur, on account of laches of plaintiffs, the heirs- 
. at-law, court would npt give relief further than 
by retaining bill, with liberty to bring action, 
,Ac., to give an opportunity of takiog opinion of 
court of law whether there is a revocation at 
law, or whether court of law will presume a 
republication from long possession ; leaving it 

• open Avhetlier plaintiflis are entitled to any 
account, and for how far back. S. C., 6 Ves. 
199. 

AVherever the Avhole legal estate is conveyed, 
whether for a partial or general purpose, with 
the single exception of the case of partition, a 
court of law has nothing to do with the purpose, 
hut is to see whether the interest remains the 
same in the devisor as at the date of the will ; if 
not, whether the purpose is partial or general, 
hv wav of charge or not, it is a revocation at 
law, iH. 218. 

Mortgage in fee, after a devi.se, is a revocation 
•pro tanto only. Tuchen v. Tlnirston, 17 Ves. 
134. 

After will, testator mortgaged estate in fee, 

- with proviso, in case of repayment, to reconvey 
to testator, or to such person, or for such estate, 
.and to such lawful trusts, &c., as testator by 
deed, Ac., should appoint, &c. Such conveyance 

• operates as a revocation of the will pro tanto 
. only. Bmin v. Brain, 6 Madcl. 221. 

A remainderman in fee joined with his mother, 
the tenant for life, in a mortgage in fee, by 
which it was provided that if the remainderman, 
his heirs, executors, Ac., should repay the sum 
borrowed on a certain day, the mortgagee, his 
.heirs or assigns, should reconvey the estates to 


the person or persons for the tunc beieg entitled 
to the reversion and inheritance of the estate-s, 
and his. her, or their heins or assigns, or unto 
such other person or pei'sons, and in sikIi other 
manner and form, as he, she, or tlioy should direct 
or appoint : — .Held, that a devise of tlie estates 
'previously made ])y the remainderman was jiot 
revoked by the mortgage. Youde v. Jones, 14 
Sim. 162. 

A testator mortgaged an estate in tee ; he 
afterwards paid oif the mortgage money, am! 
the estate was reconveyed to him to uses bar 
(lower. Shortly afterwards the te.stator again 
mortgaged thi.s estate, and the proviso upnii 
redemption was, that the estate should be recoii- 
ve3md to the te.stator, his heirs, appointees, m* 
assigns, or to such other person or persons to 
such use-s and in sucli manner as he or they 
should direct. Subsecpiently the testator made 
his will, and devised all his messuage.s, l.aiub, 
tenements, and hereditaments, and all other his 
real estate whatsoever, or which he had con- 
tracted to purchase, or to which he or any person 
in trust for him was sei.scd or entitled for any 
estate of freehold and inheritance, or, if free- 
hold only, in po.ssessioii, reversion, remainder, or 
expectancy, or which he had power tc dispo.se 
of by his 'will, to a trustee to certain uses and 
upon certain trusts therein mentioned. Aftew- 
wards the testator paid off the mortgage, and 
took a reconveyance of the estate to the common 
uses to bar dow'er. Previously to the <.late of the 
will the testator had contracted to piii’chase 
another estate, which was .subsequently con- 
veyed to him to uses to bar dower : — Held, that 
the will was revoked as to the mortgaged estate, 
and t he estate contracted to be purchased before 
the (late of the will, by the reconveyance of the 
mortgaged estate and the conveyance of the pur- 
chased estate to uses to bar dower. Plowden v. 
I-hjde, 2 Sim. (N.s.) 171 ; 21 L. J., Gh. 329 : 16 
Jur. 512 ; but this was reversed as to the pur- 
chased estates per Lords Justices, 8, €., 16 Jur. 
■823.'. ■ 

Devise by Mortgagee— Subsequent Burehase 
of Equity of Eedemption.] — W.. in 1824, became 
mortgagee in fee of Blackacre. ' The form of ihe 
conveyance was to him on trust to sell, and nut 
of the proceeds to retain the debt, and pay the 
surplus, if any, to the mortgagor. In February. 
1826, he made his will, whereb}’’ he 'dcvis€‘d all 
his real estate (except mortgage and trust estate) 
and all his personal estate to trustees, upon trust 
for Y. and H. He also devised to the same 
trustees all his mortgage estates upon trust, on 
payment of the moneys due, to convey the sanui 
to the person who vshould be entitled to the 
equity of redemption, and directed the moimys 
to form part of bis personal estate, .In March, 
1826, the mortgagor of Blackacre became bruik- 
riipt, and in June, 1826, W. (ioutracted with the 
assignees in bankruptcy for the purchase of the 
equity of redemption. Tiie purchase-money was 
paid by W., but no conveyance from the assignees 
was ever executed. In October, 182(), W, died, 
leaving Y. and C. his co-heirs. G. by deed 
renounced to the trustees of the will all claim 
under the contract of June, 1826. The trustees 
under the will entered into receipt of the rents of 
Blackacre, and administered the same as part of 
the testators estate until 1869. Y. then claimed 
ihe right to a conveyance of one moiety of Black- 
acre as co-heir of W. Held, that the purchase of 
the equity of redemption by the testator revoked 
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the devise by bis will, iief oidy of tlie beiiefiiM'nl 
interest, bnt <>f tlie legal estate in the mortgaged 
property; that no dry legal estate in lllaekacre 
was reimiinin.g in the trustees of the will at the 
testator's death ; that tlie, mortgaged estate had 
by the eontraet e(‘ns<;d to hv a mortgage, and ha<l 
become a new absolute inten.'st ; and tliat 'Hlaeh- 
acre was im(iispos<‘d of bv tln^ will. YardU'tj v. 
Holland. L. K. 2(1 Mrp 428 : ;l:i L. T. IIOI. ‘ , 

Held, also, that tie) elaiin of Y. as co-heir 
against the trustees had become barred by the 
statute of Limitations, Ih. 

Mortgaged <isratcs in fee will not pass b)’* a 
geiieraf th‘vis(j of all lands, tone.numts, and liere- 
dit aments, thongli the e([uity of r(Mlem]>tion is 
afterwards fonudostjd or released. i^trudr. v. 
Jb/m'L 2 Vent. (>21. 

By Partition.] —Part it ion is md: revocation of 
will. Su'ift V. Jf(d)rrf.s'. Ainbl. (518 : 11 Purr. 1488 ; 

1 W. PL 4(57. 

rarlition of estate subse piently t(M'levis(j is no 
revocation thereof. P7//v/ v. J/ec/'c, 4 Ma<i(L H72. 

Partition is no revnc.ation of a devise ; other- 
%vise if the <ibject extends further, even merely, 
to a pow(ir of a]>]>ointment. Jiri/df/h v. Clia/dns 
(Ddir), 2 Ves. 42!). Atul s;ee Ua^rlina Y.Bvrff'm, 

2 V, k B. 38 ( 1 . 

Fine for the mere purpose of a }>artition is no 
revocatifUi even at law. \V(Wam.s v. Otceti^ 2 
Ves. 001). 

The ground upoti which a partition does not 
revoke a devise. If the object is to do any- 
thing beyoml mere partition. It is a revocation. 
Mf.dJm, V. r/r/c;*. 8 Ves. 281. 

Distinct iott as to the effect of a partition iip<ui 
a devise. If the conveyance* gmes no further, 
the devise is not revoked, as it is if one takes the 
<livided estate, with a power of a])}>ointment. 
MmiiidreU v. Maundrdl, Id Ves. *2.">(> : 7 IL R. ' 
:m i 

A., having the legal estate in leaseholds, and 
being beneticialiy (mtitle<l to nne-thiril of them 
in right of his late wife, aiul as to another third 
having, under the will of B.. whose executor he 
was, a life interest in it, with a ]>ower tf> appoint 
among his children, tnakes a will, giving one-half 
of his two-thirds to one daughter, and the other 
half to anotlu*!’ <laughrer. He suhscrpicntly joins 
with the beneficial owner of tbe other tfiird in 
a deed <A' partition whereby the leaseholds are 
^assign{*d in trust as to one-third for A. as ndminis- 
'trator to hivS wife, and as to another third for A. 
as executor of B. : — Hehl, that the will was not 
revoked. Woodhou^^ic v. OWL 8 8im. 115; 5 
L. J., Oh. 320. 

A testator ilevised his moiety of an estate, and^ 
then made partition with his co-tenant ; on this' 
the estate was conveyetl to a trustee, as to one 
part to the use of tlie testator in fee ; and a 
mortgage term created by the co-tenant in his 
moiety was assigned to attend the inheritance : — 
Held, that this is not a revocation of the will. 
vJ^mralL Tam. 104 ; 7 L, J. (o.s.) Ch. 188. 

The effect of revocation in ecputy, produced 
by an agreement for partition, in hucIi a manner 
as to deprive the testatrix in equity of any 
interest in the estate devised ; and the devisee 
disappointed has no right to compensation fi'om 
heir. K7iolhp v. Aleoek, 7 558. 

’ Mere partition, whether by compulsion or 
agreement, is not a revocation of a will *, bat the 
slightest additioxi as a power of appointment, 
})rior to the limitation of the uses, is sufficient. 
Xd, 564 . 


Agreement for a partition established against 
a conveyance, and against a <levisc, it operating 
as a revocation, by depriving the testatrix of all 
interest in the estate devised. S. C. 5 Ves. 648. 

Joint tenant, devised his moiety, and after- 
wuirds the jointure was severed ; nothing passed 
by the will. Swiff v, Ihdwrts', Ambl. (517; 3 
Burr. MSS ; 1 W. Bl 407. 

Partition is not revocation. Id. 018. 

A. and B. w'ere tenants in common of lands in 
fee ; A, devised his moiety in fee, after which A. 
and B. made partition by deed and fine, declaring 
the \tses as to one moiety in severalty to B. hi 
' fee Held, that the will of. B. was not. revoked 
by the deed and tine levied in pursuance thereof. 
Lntlu>r v. Kidhij or Kirlnj^ 8 Vin. Abr. 148, pi. 30 ; 

3 P. Wms. 161), n. ■ 

A testatrix before the AVills A.ct cicvised an 
estate, to which weio attached various rights of 
jiasturage and common rights ovei; cei’tain lands. 
By a subsequent deetl she, in conjunction with 
the other persons entitled, conveyed these rights, 
and the lands subject to them, to trustees, on, 
trust to allot the same among the several grantors, 
according to their .interests. The trustees after- 
wards reconveyed to the. testatrix a portion o^, 
the allotted lands : — pleld, .that the conveyance 
by her to the trustees revoked the devise as to 
such lands. Grant v. Jiridqer, 36 L. J., Ch„37-.7 ; 
L. R. 3 Eq.. 347 ; 15 W. R. 610. , , ' , 

VI. REVIVAL AND REPUBLICATION. 
a. GENERAb Principles. 

No Revival of Will that has ceased to exist.] 
— There can be no revival of a will which has 
ceased to have both a physical and legal 
existence. Iloqern v. Goodemmqfb' 2 Sw. k Tr. 
342 ; 31 L. J., P. 49 ; 8 Jur. (N.S.) 391 ; 5 L. T. 719. 

Subsequent Will reviving Prior.] — A testator 
executed a will and afterwards married. Pie 
subsequently executed a second will, and by it 
he revived and brought into force again the first 
will in the event of .there being no child of the 
marriage living at the time of the death of his 
wife. The same executors were appointed' iir 
both wills. The testator died, leaving surviving 
him his widow and one child. The court allowe<l 
the first will to be included in the probate of the 
second. Baitqhaw, In qoods of^ 45 L. J., F. 80 ; 

1 P. D. 429 ; 24 AV. R. 712. ‘ ' 

By gumming in Signature Cut out.] — A will 
wns found, the signature to w^hich had been cut 
out. but gummed on to its former place : — Held,, 

' that the jiresumption w^as that the testator had 
cut out the signature animo revocandi, and that, 
the gumming on the signature in its origiTiaP 
place did not revive the will. Belt v. Fotliergill^ 
L, R. 2 P. 148 ; 23 L. T. 323 ; 18 W. R. 1040. 

By Destruction of Later Will.] — A. made a will, 
in 1826, and another in 1851, inconsistent with 
the former. Before his death he .burned the 
second will animo' cancellandi, accompanying 
the act with declarations which show^ed that he 
supposed that the will of 1826 had thereby been 
revived Held, first, that the earlier will was 
not revived, as, though made before 7 AVill. 4 & 1 ' 
Viet. c. 26, it could only be revived in ’the way 
pointed out by -that statute, and not by declara- 
tions of the testator. BhUmim v. Swatman, 30 
L.L,P. 84; 6 Jur. (N.S.)83L 
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Of Will of Married Woman.] — The object of 
s. 34 of the Wills Act is to get rid of repiiblica- 
tion as a method of conferring testamentary 
validity even as regards a will made before the 
date of the act, and not to extend its o})eration 
to wills made since the act. Therefore the will 
of a married woman, made in 1869, with the 
assent of her husband, was held not to be revived 
by republieation after his death, and whatever 
support, authority, or efficacy the will might 
have derived from thehusband’s concurrence was 
extinguished by his death, N(Me v, Willoch 
or Phelps, 40 L. J., P. 60 ; L. B. 2 P. 276 ; 25 
L. T. 65 ; 19 W. K. 1115. 

Bepnblication before 7 Will, 4 & 1 Tict. c. 26.] 

— Testator saying his will was in a box in his 
study amounted to a republication. Alford v. 
Parle, 2 Vern. 209 ; Nels. Ch. Bep. 162. 

To mahe a republication there muist be animus 
republicandi ; and therefore when testator was 
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Held, secondly, that the doctrine of dependent 
relative revocation did not apply to the burning 
of the later will, but that it was absolutely 
revoked. Ih 

By Eevocation of Bevoking Will. — ^Like as with 
statutes, the revoking a will which has revoked a 
former one revives the first. Harwood v. Good- 
raiht, Lofl't. 576. 

'The execution of a second will is a revocation 
of the first, and cancelling the second afterwards 
does not set up the first again. HelUer, Px parte, 

3 Atk. 798. Blit see 1 Yes. 495. 

By Eeference — Sufficiency.] — The revised 
statutes of Nova Scotia, fifth series, c. 89, provide 
that “no will or codicil shall be revived other- 
wise than by a codicil executed in the manner 
hereinbefore required, and showing an intention 
to revive the .same”: — Held,' that the mere 
reference to the document intended to be dealt 
with, whether will or codicil, by its date is not 
sufficient. It is necessary to look to the context, 
and to anything else in the document which may 
explain whether the intention of the testator w'as 
to confine the action of the testamentai’y disposi- 
tion to the document of that date, or to extend 
it to something more. McLeod v. McNah, 60 
L. J., P. C, 70 ; [1891] A. C. 471 ; 65 L. T. 266 i 
— P. 0. 

A testator executed a will in 1867, and two 
codicils to it in 1869 and 1874. In 1875 he made 
another will, by which he expressly revoked all 
previous wills and testamentary papers. Subse- 
quently his two sisters, who w'ere benefited by 
the codicil of 1874 and the will of 1875, died ; 
and he made another codicil in 1881, disposing 
of the property which he had left to them — which 
he described as a codicil to his last will and 
testament — and which began in these words : 
“Whereas my two sisters named in my codicil, 
dated May 12, 1874, are both since dead,” &c. - 
Held, that the reference to the codicil did not 
revive it, and it v\^as therefore excluded from 
probate. jDen7i(S,l7igoodsof,[lS9l']'PPd2G. 

Of Will Eevoked in Error.]— A former will 
of land is cancelled, the testator supposing a 
later will by him made of the same land to the 
same effect to be- good. If that proves not to be 
duly executed, equity will set up the former will. 
Onions V. 7ym*, 2 Yern. 743.; Pre. Ch. 459; 
Oilb. Bq. Bep. 130 ; 1 P. \Yms. 343. 


looking for a -paper, and person assisdng Jiim 
took up his will by mistake, testator said, ’‘ That 
is my wdll,” not meaning to republish it : — 
Held, not a republication. Ahunj v. Miller, 2 Atk 
599. . , . ^ 

A testatrix gave an ultimate remainder in tee 
of all her lamfs to trustees, in trust for J., in fee. 
By a codicil, wdiich she directed to form })art of 
the will, she devised these lands (which were 
acquired subsequent!}^ to the date <if the will), 
together with lier other estates, to trustees for 
J. for life, and after J.’s <lecease for his child 
or children living at the time of her decease, 
instead of the devise contained in the will ; but 
did not in the codicil dispose of tlic ultimate 
remainder in fee. The trustees named in the 
codicil were not the same as those in the will ; — 
Held, that the codicil operated as a rc})ublica- 
tion of the will, and was not a revocation of it ; 
that the subsequently-acquired land, therefore, 
passed both by the will and codicil, and tlie ulti- 
mate remainder in fee was in J, Doe d. Mui’ch. 
v. Marchmt, 6 Man. & (4. 813 ; 7 Bcott (N.li.) 
644 ; 13 L. J., C. P. 59 ; 8 Jur. 21. 

A testator, in February, 1837, devised all his- 
lands in B. to two trustees, to the use of Y. for 
life, 'v^dth remainders over ; he also bet] neat hed to 
the same, trustees and Y. sums of money on cer- 
tain trusts and appointed them executors ; nml 
he gave to the three legacies of each fur 
thefr trouble in the execution of his will. By a 
codicil dated in February, 1838 (after the 7 \Yill. 4 
& 1 Yict. c. 26 came into operation), after recit- 
ing the devises and bequests contained in his will , 
and that he had since determined to appoint 0. 
an additional trustee for the purposes in his will 
mentioned, he gave and devised all his messuages, 
lands, &c., described in and devised by his will, 
and also the several sums of money therein men- 
tioned, to C., his heirs, executors, ko,, upon the 
trusts in the will mentioned, and nominated him 
one of his executors ; and directetl and declared, 
that it should be read and construed in the same 
manner, and have the same operation and effect, 
as if C. had been named a trustee and an executor 
with the other trustees, and bequeathe(.l to him a 
legacy of 100/. ; and in all other respects the tes- 
tator 'ratified and confirmed his will : — Held, that 
the will W’as republished by the codicil, and 
])assed real estates purchased by the testator after 
the date of the w’ill and of the codicil. Doe d. 
York V. Walker, 12 M. & W. 591 ; 13 L. J., Ex. 
153. 

Where a testatrix devised all her estate to 
L. E. for life, and to his sons and daughters sue- 
cesssively in strict tail, and .L, E. and his only 
son died in the lifetime of the testatrix ; but he 
left a daughter, E. E,, of w^hose birth she knew 
nothing ; and she thereupon made a codicil in 
which she recited her former wdil, and thatL. E. 
had died wdthout leaving any issue, and then 
devised over : — Held, that as this codicil was* 
made in ignorance of the existence of E, E., it 
W’as only a conditional revocation. Some time- 
after making the codicil, the testatrix w’as niade 
acquainted wdth the existence of E. E., but 
made no further testamentary disposition : — 
Hold, that this did not set up the codicil ; for 
having been once revoked, it could only be 
republished according to the Statute of Frauds. 
Doe d. Pmns v. Pmns, 2 P, k D. 378 ; 10 A. k 
E. 228 : 8 L. J., (^. B. 284. 

A testator devised lands to his wife for life, 
aTid after certain other devises introduced a 
residuary clause in favour of bis wife in fee. He 
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afterwards })in’chased other lands, and then made 
a codicil, whereby, after r(3eiting that he had 
made a will of all he was then pos- 

sessed of, he ratiiied and conhnned the will ; he 
then gave his wife a life estate in part of his 
newly-purchased estates, and devised the other 
part in a manner that eonld not take eti'ect : — 
Hekl, that the etfe<;t of tlio codicil was to make 
the re.si<luary clause in favour of the wife applic- 
able to the after-] uirehased lauds. Ooodtitle d. 
Barkl v. WUlham, Jo U.k (d Mho ; S L. J.(0.8.) 
K. B. 3id>. 

A tosiator, by will ex<‘fait(:*d in iK24, made a 
general tlevise of all the residue of his real estate 
not otherwise disjmsed of. whether in ])Ossession, 
reversion, remainder (W expeefancy. to T. and the 
heirs of his hesdy. By a codicil, made in 1S84, he 
revoked rhat devisi*, and diwised all Ids real 
estate not otlieiwise disposed of by Ins will or 
codicil, to trustees for T. foi* life, and at T.’s 
decease, if he should have lawful issue, to T.’s 
heirs, and, in default, to the testators own right 
heirs! Siibse(]uently to tlie date *)f this codicil, 
and in 1835, the testator a,C'|uired Iw pui'chase 
other real estate. In 1333 he ex«3cuted another 
codicil, by which he altered the devises contained 
in the will and codicil, but made no mention of 
the estate ac(]uired in 1835. This codicil con- 
tained these passages : “ And wliereas by my 
will or codicil, tjr uiie i)f them, I <lid give and 
bequeath all my real estiitc, ncjt s|,)ecitically 
otherwise di-iposed of, to trustees, the remainder 
in trust for my son T., now 1 revoke and annul 
such ])art of my bt^piest as relates to my own 
right heirs and leave and berpieath the same real 
estate, in the evettt of my son's dciith without 
issue, to all the chib Iren of J. T. and of my 
nephew, J. H., and of my daughter H., wh<) shall 
be then living, share ami share alike, as tenants 
in common *’ : — Hell, that the last codicil did not 
amount to a repubiication t>f the will and former 
codicil, so as to pass the real estate subsequently ' 
acquired, but was contined to tlui dispo>irious of 
‘the estate he was .-^eised of at the* date of the 
will, and that the testator <lied intestate as to the 
after-acquired real estate. HiKjhc.s v. 

11 M(.u:>ra, V. U. 1 ; 4 W. K. 755.' 

By Subsequent Testamentary Instrument.] — ' 
A married woman having a p(jwer of apjioint- 
ment made a will whereby .^he ap];ointed the 
property subjetM; r.o the ]»()wm- ami all other, if 
any, projjerty over wliit-h she had any ]>uwer of 
disi>ositiotn After her liusbtim Bs death she signed, 
in the presence of two witnesses, ti paper which 
contained no reference to her will, but merely 
states I that certait i specihe | m >| >erty was a } u’esent 
to X. Y., an<l after her death this paper was 
admitted to probate together with lier will: — 
Held, that tliis sul^scquenr testamentary instru- 
ment ditl not constitute a repiddication of the 
will, and that the tesJatrix was intestate as to 
her property (not being se]»ai*ate pro])erty or 
within the power) other than tliat ])ortion of it 
specitically mentioned in the instrument. Jlowleif 
?. Eytofi (2 Mer. 128 ; 13 li. il. 157) explained, 
SmUh, In w, Mlllm v, Jfrwr, 30 L, J., Gh. &7 ; 
m Oh, B. 0B2 ; BB h./L 448 ; 33 W, B. 33. 

^ ^ B. By Codicil. 

( , i, III Gesieml. 

■ 'lepublibatiba— -Extent. ]-«A oodleil does not 
for all purposes republish a wall, so as to make 

TOl4» XT* , 
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j it speak at the time of the testator’s death, 
i SHUcell V. Mellevsh^ 20 L. J., Oh. 356. 

Though a codicil for certain purposes confirms 
a will, and brings it down to the date of the 
codicil, it does not necessarily make the will 
operate as if it had been originally made at the 
date of the codicil Hopwood v. Hopwood, 7 
H. L. Gas. 728 ; 5 Jj^r. (N.s.) 897. 

Although republication of a will brings down 
the will to the date of such republication for 
certain purposes, it does not of necessity alter 
the construction of the will The date of the 
will may still be a factor for determining the 
construction of the will. Mounteaskell v. Smyth, 
[1895] Hr. E. 346— 0. A. 

— - 'When Intermediate Codicils Included.] — 
A codicil, which refers to a will of a particular 
date, and does not refer to a subsequent codicil, 
does not operate as a republication of that 
subsequent ' codicil. Burton v. Ahnoheru, 45 
L. J., Ch. 202 ; 1 Ch. D. 234 ; 34 L. T. 15 ; 
24W.E. 388. 

A testator made a will (dated before the 
Wills Act), by which he directed his residuary 
real estate to be sold and the proceeds to be 
divided (in the events which happened) among 
twelve persons, of whom A, and B. were two. 
He made a first codicil (dated after the Wills 
Act), by which he directed certain real estate 
acquired subsequently to the date of the will 
to be sold, and the proceeds divided in the 
same way as the proceeds of his other real 
estate. This codicil was attested by A. and B. 
He then made another codicil, described as a 
codicil to his will of a certain date, but not 
referring to the prior codicil: — Held, that the 
secoml codicil did not operate as a republication 
of the first codicil : that the gifts to A. and B. 
of two twelfth shares of the proceeds of tlie 
property comprised in the first codicil failed; 
and that these shares fell into the residue, and 
were divisible between A. and B. and the other 
ten residuary legatees. Ih. 

When a testator by a codicil confirms his will, 
the will, together with all previous codicils, is 
taken to be confirmed. Green v. Trlle, 47 L. J., 
Oh. 783 ; 9 Gh. H, 231 ; 38 L. T. 914; 27 
W. R. 39. 

Where a prior codicil has a proper force of 
its own, the mere fact that a testator in a 
subsequent codicil describes the will by reference 
to its original date is not sufficient to exclude 
the inference that the will referred to is the will 
as modified by the prior codicil Ib, 

— — Invalid Gift made Valid,] — A testatrix 
gave a share of her residuary real and personal 
Wate to B., and one of the attesting witnesses 
to the will was B.’s wife. By a codicil, which 
was attested by other witnesses, the testatrix, 
after a direction to her executors to allow an 
extended time for payment of a debt to her from 
one of her legatees, confirmed her will in other 
respects: — Held, that the duly-attested codicil 
had the effect of republishing and incorporating 
the will, so as to render the gift to B. valid, 
notwithstanding attestation of the will by his 
wife, Jendermn v. Ayi>eTm% 41 L. J., Ch. 247 ; 
L. R. 13 Eq. 3S1 ; 26 L. T. 12 ; 20 W. K 313. 

: tJnattested Codicil Included,] — Testator, 

having estates in Jamaica and England, by his 
will directed his- English estates to be sold, and 
10,0001 to be paid out of the produce to the 
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codicil of May, 1871. BeynoUa, Li gtwds of 
12 L. J., P. 20 ; L. R. 8 P. 35 : 28 L. T. 141 ; 21 
W. E. 512. 

A testator made his will in 1871. He married 
in 1872, and on the day of the marriage, but 
after the ceremony, he executed a codicil by 
which he made provision for his wife and revived 
his will. The codicil was destroyed, but the 


plaintiff. He afterwards sold his English estates, 
and, by an iinattested codicil, recited that he had 
so done, and directed that, notwithstanding, the 
10,000Z. should be paid to the plaintiff, and 
charged all his estates with the payment thereof, 
lie then made another codicil, which was duly 
attested, and in which he referred to his will 
and ratified and confirmed all the provisions 
and bequests which he had thereby made in 
the plaintiff’s favour: — Held, that the Jamaica 
estates were liable to the payment of the 10,000Z. 
Gordon V. Beay (Lord^^ 5 Sim. 271. 

Where Will before, Codicil after, Statute.] 

—Bequest of personalty by will dated prior to 
9 Geo. 2, c. 36, to he laid out in lands for a 
charity. It is afterwards confirmed by a codicil 
dated after the statute ; the codicil operates as a 
new wull, and the devise is void. Att-Gen. v. 
Heaidwell^ Ambl. 151. 

A will dated before the change of currency, 
by the 6 Geo, 4, c. 79, and a codicil dated 
subsequently, was held such a republication of 
the will that the legacies were deemed bequeathed 
in British currency, although the codicil merely 
appointed new executors. Hamilton v. Carroll^ 

1 Ir. R. Eq. 175. * 

The testator, by a will made before the Wills 
Act (7 Will. 4 &: 1 Viet. c. 26) came into 
operation, bequeathed a share of his residuary 
estate to one of his sons, who was also thereby 
made one of the devisees in trust and executors 
of the estate; the son died after the Wills Act 
came into operation, leaving issue, and after his 
death the testator made a codicil to his will 
altering a bequest to another child, but in other 
respects confirming his will — Held, that the gift 
to the son did not lapse, but that the same, so 
far as it was real estate, descended to the heir- 
at-law of the son, and so far as it was personal 
to his executrix, under a will made before the 
Wills Act came into operation ; and that, under 


thereby revoking his will, decreed probate of 
both papers. Jame.^ v. Ghrinqdon, 15 L. J., 
P. 85 ; 1 P. D. 131 ; 35 L. T. 128; 21 W. R. 
740. 

The testator made a will on the 5th February, 
1886, and a codicil thereto on the 30th kSe])tember, 
1886, both of which were prepared by the same 
solicitor. On the 7th October, 1887, he made 
a second will, prepared by an<.)thcr solicitor, 
making additional disposition of the property, 
and not referring to the first will. On the 17th 
March, 1888, he made a second codicil to his fii’st 
will, prepared by the first solicitor, and not 
referring to the second will. In 1890 he made 
two codicils to his second will, prepared by the 
second solicitor, making further alterations in 
the disposition of his property : — Held, that the 
second will was revived, and should, with the 
codicils to it, be admitted to probate. Courtenay^ 

\ In goodff of, 27 L. R., Ir. 507. 

L. left two wills, each of which disposed of 
his whole property ; he also executed a codicil, 
which referred to the earlier will by its date and 
by its contents, and confirmed it. In the instruc- 
tions for the codicil he merely expressed a wish 
to make a certain bequest, and in no way made 
mention of any will. The codicil was prepared 
by the attorney who had drawn the first will, 
and who at the time was entirely ignorant that 
any subsequent will had been executed. The 
codicil was not read over to the testator before 
he signed it : — Held, that the codicil revived the 
first executed will. Lewis, In goods of, 7 


was I The testator died at Calcutta m Apnl, 1888, 
By a will made in 1873, he appointed three 
persons (two of whom had since died) to be his 
executors, and after disposing of all his property, 
appointed his wife “during her widowhood, and, 
after her death, his trustees therein named and 
the survivors or survivor of them, guardians of 
my infant children for the time being.” In 1878 
he executed a holograph will, at the foot or end 
of the will of 1873, in these terms : “ I hereby 
revoke the above will in its entirety, declaring 
all its provisions null and void, and constitute 
my wife the sole heiress and executrix of any 
property I may die possessed of.” In 1882 the 
testator executed a further testamentary docu- 
ment, as follows ; “ I declare this to be a codicil 
to my last will. I hereby confirm my said will 
in all respects, and particularly the appointment 
therein of my wife as guardian of my infant 
children, and I hereby appoint my sister, L. C, 
Griffith, guardian of my infant children after 
the death of my said wife.” The widow now 
moved the court for directions : — Held, that the 
word “ confirm ” in the codicil, coupled with the 
It concluded reference to the guardianship of the infant chil- 
,s executor of dren, no mention of which was made in the 
.tation clause revocative second will, was sufficient to revive 


Revival — Of Revoked Will.] — The testator 
made a will on the 13th of March, 1876, and a 
second will on the 29th of April, 1876, by which 
he revoked the former will, and made some 
changes in the disposition of his property, and a 
codicil, dated the 9th of June, 1880, commencing 
thus : “ 1 make and publish this codicil to my 
will, dated 13th March, 1876. I cancel the gift 
of lOOZ., willed to my son, W. J., having paid 
him that amount since I made said will ” : — Held, 
that the codicil revived the first will, and that 
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Mistake.] — Two mcoiisistent wills; a . 

.codicil referring to the first by date, as the last of CoaiciL 

will, cancels the intermediate will, and evidence of Where Expressed to Eatify Will,]— A codicil 
■mistake cannot be admitted, CnMe v. Maedoual^ attested by three witnesses, and ratifying a will, 
4 Yes. 610 ; 4 ll. R. BOl. amounts to a republication of that will, and 

The testatrix, forgetting the existence of a both ought to be considered together as one 
will and codicil duly executed by her in 1885, will. Acherley v. Vm*mn, 3 Bra P. C. 91 ; 1 
•or under a inisa})i)rebensi<.}n as to the legal effect Comyn, 381 ; 9 Mod. 68 j 1 P. Wms. 783 ; 2 Eq. 
thereof upon an earlier will and codicil, executed, Abr. 209. 
in 1889, '‘a second codicil” to the earlier will 

and codicil, which she thereby purported to Where not Expressed to Eatify.]-^By the 
ratify aiul coiitirrn.” The solicitors who drew addition of a codicil everything i.s set up in the 
the first will and codicil and the last codicil will not altered by the codicil; and though the 
knew nothing of the existence or execution of codicil has no date, yet if it appear by evidence 
the intermediate will and codicil until after the to have been executed subsequently to an act 
death: — Held, that the first will and codicil were -which might amount to a revocation, it will 
not revived by the last codicil. Turner^ In goods operate as a republication. Carte y. Carte^ 
of, 64 L. T. 805. Ridgw. 210 ; Ambl. 28 ; 3 Atk. 174. 

The testatrix executed a will in 1889, and T, made a will giving a life interest in his 
-early in 1892 instructed S., a solicitor, to prepare property to his wife, Sarah. She died, and he 
,a codicil thereto. The draft was prepared, but subsequently married B. On the day before his 
taken away by the testatrix, and never executed, death he told an attendant that he wished the 
In May, 1892, she executed another will without name of Martha (his present wife) to be substi- 
the knowle<lge of S., revoking the will of 1889. tuted for it, and requested her to write a memo- 
In 1893 S. was instructed by the testatrix to randum on his will to carry out his wishes. The 
prepare a codicil to “ her will.” 8., knowing attendant thereupon wrote a memorandum upon 
nothing of will of May, 1892, prepared codicil the will, which was duly executed. The memo- 
purporting to be codicil to will of 1889, and to randum did not, in direct terms, refer to the 
.confirm that will. Such codicil was duly exe- will : — Held, that the memorandum operated as 
cuted : — Held, that the wills of 1889 and 1892 a codicil to the will so as to revive the will, 
and the codicil of 1893 must be admitted to TorriUe, In goods of , 1 Sw, & Tr, 140; 6 W. R. 
probate, and that it must be left to a court of 816. 
construction (if necessary) to determine their 

meaning. Chileott, In goods of 66 L. J., When Conditional.] — A codicil coiidltioned to 
?, 108 ; [1897] P, 223 ; 77 L. 1’. 372 ; 46 W. R. take effect only upon an event which does not 
.32, happen republishes a will, and is on that ground 

entitled to probate. Da Silva, In goods of y % 

Of Part only of Will.]— All codicils are 8w. & Tr.315 ; SOL. J., P. 171 ; 5 L.T. 140. 

part of the will ; therefore, a cotlicil merely for 

particuliir ])ur} »ose, ns to change an executor, and Intention to Revive,] — A codicil may, by refer- 
■confirmiug the will in all other respects, does ring in adequate terms to a revoked will, revive 
not revive a jjart of the will revoked l;)y a former that will, if it is in existence, but the codicil 
-codicil. Croshiey.MuvdoHtd,m\)\'ii. must “shew an intention to revive the same.” 

Steele, In goods of, 1 j. I.,"?. V, 

Of Adeemed Bequest.]— S. R. directed 575 ; 19 LIt. 91; 17W.R.15. 

his executors to |)lace out l,0udZ. at interest, and In order to satisfy those words the intention 
to apply the interest for the maintenance,^ A:c., must appear on the face of the codicil, either by 
of his grandson, empowering them to pay part express words referring to a will as revoked and 
of the "principal as an api)rentice fee, and the importing an intention to revive the same, or by 
residue to be transferred to him at twenty-one. a disposition of the testator’s property meon- 
Testat<(r ]>ut his grandson apprentice, and paid sistent with any other intention, or by some 
1267. with him ; a year after testator made a other expression conveying to the mind of the 
-codicil to his will, "and gave him a legacy of j court with reasonable certainty the existence of 
1,0007. Tiie question whether paying the appren- 1 the intention. Ih. 

tice fee wa.s an ademption pi\) tanro Held, Since the passing of 7 Will. 4 & 1 Viet. c. 26, 
that as the l,0o07. was not given for that purpose I a will cannot be revived by mere implication, 
.alone, the codicil was a couhnuation of the Ih. 

legacy, and a ]‘ei)ubIicatioji of the will. Moome References in codicils to revoked wills by 
v. It 00 01 3 xVtk. LSI. their dates are insufficient to revive them, there 

An adeemed }->equt*st is not set up again by a being no evidence on the faces of such codicils 
subsequent coufinnarion of the will. Cofcjjer v. | of an intention to revive the wills so referred to. 
Hunt ell, 22 Beav. 223; 2 dur. (N.s.) 745 ; 4 /7>. 

W. R. 50U. A codicil referring by date only to a revoked 

The conlirmation of a will by a codicil does not will does not revive the will. Inee, In goods of, 
revive a legacy adeemed in the interval between 46 L. J,, P. 30 ; 2 P. D, 111 ; 36 L. T. 519 ; 25 
the will and codicil. Montague, v. Montague, 15 W. R. 396. 

Beav. 565. ‘ ' A testatrix made a will on the 26th of 

January, 1876, and added a codicil thereto on 

By Revocation of Substituted Grift.]— the 21st of February foUowing. On the 18th of 

Gift to an executor of 1007.; gift by a codicil January, 1877, she executed a new will, by 
■of 5007. in substitution thereof, then that gift which she revoked all previous wills, and on the 
revoked : the prior gift of the 1007. is not set up same day executed also a codicil to the will, 
again, BouleMt v.' IkmUott, 2 Idrew. 25; 2 The documents were prepared in a hurry, and 
Eq. Rep. 457 ; 23 L. J., Oh. 57 ; IB Jur. 231 ; an erroneous reference to the will was given in 
:2 W. R. 52. the codicil, which purported to be a codicil to 
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her last will, dated the 26th bi January, | under it, repiiblication being implied from a 
876,” The court being satisfied that she had no codicil _ conceriimg perbonalty, ietann|, to iie 
ntention of. reviving the will of January, 1876, will, directed to be taken 

,nd that rhereferenk to it was a mistake, decreed attested by thi;^ ^^ntnesses^ Cn>wi, 

yrohateof the will and codicil of February, 1877. 1 Bio. 0. C.^^, w K 

ETidence of Intention— Annexation.]— M^ing aftCTu4nirpuraha2s^oop'^^^^^^ which 

i codicil, and annexing it to the will :— Held, d„iy sm-renderod to the use of his will, and 

ao republication of the will. v. bmp- , Revises those copyholds to his son iu 

wn, 2 Vern. 722 ; Tre. Ch. 439 ; Gilb. Eq. Eep. codicil held a republication of the will, 

soastosubiect those copyholds to the payment 
Codicil does not operate as a repuhlication ot Rowleij Muton, 2 Mer. 128 : U 

a will unless it is annexed to it, or the contents 

shew the intention. AU,- Oe 7 i. y. Rotimhiff, Amhl ^ testator devised all his freehold and lease- 
573. , , 1 • . property whatsoever, of which he was or 

Every codicil properly attested IS a republica- he seised or possessed at the time of his 

tionof the will. Sed qujcre. GtUm v. Mogers, certain trusts. He suhsequently 

Ambl. 97 ; 4 Yes. 288, n. made three codicils, altering the names of his 

Eepubhcation ^ of will by codicil trustees, and devising all his sai<l pi’operty 

require any precise form, nor need It be described as by the will. Ho had acquired one 

to, or indorsed on, the will. Potter v. Potte?, 1 

Yes. 442. , , . „ , A-f before the second codicil : — Held, that this 

bmee the Statute of Frauds, annexat n of passed under the words of the will aiul 

a codicil to a will not admissible evideMC of JBridr/ey. Fato, U L..T., Ch. 426. 

repubh^ton beoai^e parol. I Testator devised all his real estate to his sister 

^ ^ ^ B- for pfe^ remainder to her children as she shouh! 

«ee 3 Atk. iJb. ^ appoint: for want of appointment, to aU her 

Thephysioalannexationjby a piece of cl ) gippp-en ^nd their heirs, as tenants in common, 
of a duly-executed codicil of Uttr date to testa- ^ having two daughters, by a codicil,, 

mentaiy papers duly executed, but not revoked, declared to be a codicil to his will, not then .at 
IS no ground fm-infernug the intention hand; he gave one of them an annuity; and 

— ^ by the statate^ v. 1 directing his annuities to be paid out of 3 per 

tT' T ^ ^ ’ cent, stock, he charged them on his real estate, in 

1 Li. X. 0 ^ 8 . case of a deficiency, and directing the residue of 

his personal estate to be invested in freehold lands 
3. Effect on Aiter-acqnired Property. and hereditaments, he recommended to his sivSter 
1 A vAiMiWiciii-Tifr A will to scttle and convey, or join wdth her husband 

Principles^ A ^^dicil, ^ ‘ ’ in settling and conveying, all his estates and pro- 

'where a codicil in its dispositive part is appli. ^stator’s sister ihcd in Ms We -and her turo 
cable solely and expressly to the koperty pre- daughters were his oo-heiresses borne 
viously dovW by the will, it has kt the efiect «fftes were purchased between he ckccutioi s 
of re^blishiiig that will, so as to carry after- W*® ^Wl“d oodioil; astotherea estate he 
purchased property, notwithstanding a more is not revoked, but is repubhshed i^’ he 
general intelit indicated in its recital Jfom/- <= 0 *'=^ ; and the two nieces are entitled to alUhe 
peMW V. -Bristol), 2 Euss. & M. 117 ; 1 L. J., CM «"*W®s, and to those directed to be purchase, I, 
^ ’ ’as tenants in common m fee. Jlrggisou v. 

A married woman appointed and devised “ all ^ i-i .... ,-n 

the manors and hereditaments w^hich she had Estote contracted for after general devise Hill 
power to appoint or devise.” After her husband’s P^^ss by repuhlication, and must be pau I out of 
death she confirmed the will by a codicil : — Held, Personal estate. JBivome v. Jlaneli^ l)\ es. jO,> : 

that her property not included in the power did ^ ^ . . n i ^ in .i 

not pass. Pu Ilourmelm v. 19 Beav. destator by his Hall devises all his freehold and 

234 ' 2 W E. 639 copyhold manors, &c.j and real estate whatever 

. . • . certain trusts ; ixnd gives to the same trus- 

Lands subsequently Purchased.]— -Lands pur- tees a sum of 35,000k to lay out in the purchase 
chased after the date of a will held to pass by of lands, to be settled upon the same trusts. He 
codicil made subsequently to their purchase, the afterwards contracts for the purchase of several 
codicil containing no expressions limiting the estates; and, by a codicil, specifying some of the 
effect of the devise to lands comprised in the will, estates which he had so contracted to purchase, 
Tm'twld V. Wallis. 4 Y. & Coll. 160 ; 10 L. J., devises them to the same trustees, upon the 
Ex. Eq. 5. trusts of his will ; and directs that the purchase- 
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Eeaewed Lease.] — One devises a lease to his ; 
daughter, and afterwards renews the lease, and j. 
afterwards adds a codicil to his will ; whether j 
the renewal of tlie lease is a revocation, and i 
whether the adding a codicil to his will is a ' 
republication, qinere. Alford v. JtJtDdo, 2 Vern. ; 
20 h ; Nels. 01 1. lie}>. 1G2. i 

Benewfil of a prebendal lease is an ademption ; 
■of a bequest of it; bnt a codicil to the will,! 
though to pass after-purchased })roperty, is a | 
republication of the will, and the lease shall ; 
pass bv republication. Cop phi v. FernijlioH(jh^\ 
2Bro. C. 0,21)1. | 

A. liehi a church lease, of which nine months ! 
remained iinexpired ; he made his will in sick- ; 
ness, and deviseti all his interest in such lands i 
to B. : A., 7 ’ecovering, renewed his lease, and | 
republished his will : — llcsolved, the renewed i 
lease passed by the repubiication. Anon.,^ 2 ; 
Freem. no. | 

Where testator, after making his will, surren- ; 
dered college lease, and took a new lease : — Held, i 
a revocari<)n, and that a re})ublj cation of the ! 
will would not alter the case, the very thing ' 
itself being entirely annihilated. Ahne)j v. ! 
MtlUr, 2 Atk. 500. “ ' ! 

Property falling in after Death of Testator.]— ; 
A testator, before 1887, devised two freehold ; 
messuages to his wife, who predeceased him, for ' 
her life, ami after her death to K, in fee, to , 
whom he also gave certain legacies. After- ; 
wards, by settlement on the marriage of E., ' 
he conveyed the same two messuages to the ; 
use of E/s husband for life, remainder to E. ! 
for life, remainiier to certain uses which did not | 
take effect, with ultimate remainder to his own ' 
right heirs. Af tej’war< Is, by (iodicil (also Ijeforc . 
the Wills Act), reciting the provision made for 
E. by tlie settlement, he revoked the legacies, , 
■and in other respects, except ns thci'cin men - 1 
tioned, confirmed his will. By the dealh of E. 
and her husband (after tlie testattn*), leaving no j 
issue, the ultimate remainder to tlie testator’s ! 
right heirs took effect in jiossession ; — Held, 
that the specific devise in the will was revived 
bv the tjodicil, and passed the reacquired fee. i 
Ilarvci/ V. Uotjd, 88 h, J., Ch. G84 ; 17 W. H, 91)0. 

Where Codicil made for Particular Purpose 
only.] — A codicil which cmiccrns only personal 
legacies will mit amount to republicatkm of the 
will, so as to pass lands purchased after the 
making of the will. Strodr v. Bumd^ 2 Vern. 
G25 ; 8 Ch. Bep. 109. 

A testator, by will executed in 1H24, made a 
general devise of all the residue of his real estate 
not otherwise disposed of, whether in possession, 
reversion, remainder, or expectancy, to T. and 
the heirs of his body. By a codicil, made in 
1884. he revoked that devise, and devised all his 
real estate, ‘‘not otherwise disposed of ” by his 
will or codicil to trustees in trust for T. for life, 
and at T.’s decease, if he should have lawful 
issue, to T.’s heirs, and, in tlefault, to the testator’s 
■own right hei rs. Subsequently to the date of thi s 
■codicil, and in 1887), the testator ac<iuired by 
purchase other real estate. In 1886 he executed 
another codicil by which he altered the devises 
contained in the will and codicil but made no 
mention of the estate acquired in 188.o* This 
codicil contained these passages : “And whereas 
by my will or codicil, or one of them, I did give 
and bequeath all my real estate, not specifically 
otherwise disposed of, to trustees, tlie remainder 


in trust for my son, T,, now I hereby revoke and 
annul such part of my bequest as relates to my 
own right heirs, and hereby leave and bequeath 
the same real estate, in the event of my son’s 
death without issue, to all the children of J, T, 
and of my nephew, J. H., and of my daughter, 
H., who shall be then living, share and share 
alike, as tenants in common ” : — Held, that the 
last codicil did not amount to a republication of 
the will and former codicil, so as to pass the real 
estate subsequently acquired, but was confined to 
the dispositions of the estate he was seised of at 
the date of the will and that the testator died 
intestate as to the after-acquired real estate. 
Huqlm V. Ilofddng^ 11 Moore, P. C. 1 ; 4 W. B. 
755‘ . 

A testator devised to his wife, who died in his 
lifetime, certain estates, subject to certain be- 
quests ; and also all other his freehold, copyhold, 
and leasehold estates whatsoever not before other- 
wise disposed of. By a codicil, after reciting the 
devise to his wife, he, in case she should die before 
him, gave and devised all his said estates to 
trustees upon certain trusts : — Held, that the 
, codicil was not a republication of the will, so as 
i to pass estates purchased bet’ween the date of the 
I will and the codicil Smith v. JDearmer^ 3 Y. & J. 

I 280. 

j A married lady, having, under her settlement, 
i freehold property settled to her separate use. and 
I power to dispose of it by will, exercised that 
; power by devising a certain part of the property 
1 to A. for life, with remainder to her nephew ; and 
I gave all the other freehold tenements which she 
1 iiad in any wise power to dispose of to her 
I nephew for life, with remainder to his children. 
Lshe afterwards purchased some leasehold tene- 
, merits out of her separate property, and had 
them assigned to M., in trust, as she should by 
' deed, will, or codicil, appoint ; and, in exercise 
1 of that power, she, by a codicil, bequeathed the 
leaseholds to her nephew, and confirmed her will 
j Some time afterwards she purchased the rever- 
; sion in fee of the leaseholds, and had it conveyed 
to N., in trust as she should by deed or will 
appoint. She then made another codicil, in 
exercise expressly of the power reserved to her 
by the settlement and of all other powers, and 
thereby, after reciting the specific devise made 
by he/ will, she gave the property which was the 
I subject of that devise to A. in fee Held, that 
the' second codicil did not republish the will, 
j and, therefore, that the reversion in fee in the 
I leaseholds did not pass by the residuary devise 
in the will, but the testatrix died intestate as to 
I it. Jowett V. Boards 16 Sim. 852 ; 18 L. J., Ch. 

I 58 ; 12 Jur. 933.^ 

i M. D.^ by a cocUcil to her will, duly attested to 
pass real estate, revoked an annuity given by her 
will ; and, after reciting that one of the trustees 
named in her will was dead, she revoked the 
! estates and powers given by her will to such 
' deceased trustee, and devised the same to a new 
I trustee, thereby placing the new trustee in the 
i place and stead of the deceased trustee, as trustee 
' for the purposes of her said will. She then gave 
; a legacy to the new trustee, in consideration of 
his taking on himself the trusts thereby in him 
: Imposed, and she revoked a legacy given to the 
Ideceased trustee : — Held, on a rehearing, that 
this codicil did not operate as a republication of 
I the testatrix’s will, so as to pass an estate pur- 
; chased between the date of the will and the date 
of the codicil v, Turmr^ 3 Myl & K. 

: 666 : 4 L. J., €h. 141, 
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Ylt PROBATE AND LETTERS OF 
ADMINISTRATION. 

A. Jurisdiction of Court. 

Letters of Administration — In general.] — The 
court has j as a general rule, no jurisdiction to 
grant letters of administration unless the deceased 
leaves personal property in this country. Emm 
Y, Ewrell^ i Sw. & Tr. 185 ; 28 L. J., P. 82. 

No farther Grant until existing Grant 

revoked.] — ^>Vliere there is an existing grant of 
administration, the court cannot make a second 
grant. Jlomhuckla, In ooodsof, 59 L. J., P. 78 ; 
15 P. D. 149 ; 63 L. T. 464 ; 39 W. R. 80. 

Proceeds of Realty.]— The proceeds of 

real property sold under the Settled Estates Acts, 
and not yet converted into realty, have not 
become personal property in respect of which 
letters of administration can be granted. Lloyd, 
In goodie of, 53 L. J., P. 48 ; 9 P. D. 65 : 32 W. R. 
724 J 48 J. P.456. 

Domicil.] — The administration of the 

personal estate of a deceased person belongs to 
the court of the country where he was domiciled 
at his death, Emlim v. Wylie, 10 H. L. Gas. 1 ; 
31 L. J., Ch. 402 ; 8 Jur. (N.S.) 897 ; 6 L.T.263 : 
10W.R.467. 

In the administration, in an English court, of 


the chattels real, and so far as it pui'portod to 
appoint executors, or to revoke any ])rioi' lesra- 
mentary disposition of personal ].)roperty oriier 
than chattels real, and the court granted to tire 
trustees in that character alone adininistratioix 
cum test. ann. limited to the chattels real in 
Ireland. Ee Fogemieras v. Euj)ont, 11 L. R., 
Ir. 123. 

Power of Crown.] — The right to goods belong- 
ing to persons dying intestate, without leaving 
husband or widow, and without kindred, as 
bona vacantia, has from the earliest times been 
vested in the king, in right of his crowm. Dglw 
V. Walford, 5 Moore, P.'O. 434 ; 12 Jur. 839. 

Former Power of Ordinary.] — The church 
never had at any time in this country, by law, 
any beneficial interest in the property of intes- 
tates, but merely the right or duty of jurisdiction 
and administration, and the right of possession 
for the latter purposes. Ih. 

The ordinary, when acting officially, had no- 
private or personal discretion respecting the 
granting of administration . Cu nteelmnj (^AteJi - 
Ushop) V. Home, Cowp. 140 : Loift, 622, 

Prerogative.]— -To an action on a deed, Iw an 
administrator under a prerogative administration 
from the archbishop of Canterbury, it is no 
answer that the intestate died abroad, and that, 
at the time of his death, the deed was in Ireland, 
and was honum notabiie to be administered, in 
Ireland. Whyte y, Rim, 2 Gr. & D. 312 ; 3 Q, B. 
4-93 J 11 L. J.,' Ex. 457— Ex. Ch. 

Where a mortgage deed in the form ])rescribed 
by 3 Geo. 4, c. 126, s. 81, assigned the tolls and 
toll-houses of a turnpike road to hold fur tlie 
residue of the term for which the tolls were 
granted, unless the mortgage with interest were 
sooner repaid : — Held, that the mortgage was 
bonum notabile where the road and toil-houses 
M^ere situate, and not where the deed was at the 
time of the death of the mortgagee. Reg. v. 
Rally and Woidtmi) Tnenpilie Road Tnisiecn, 
1 B. C. C. 134 ; 22 L. J., Q. B. 164 ; 17 Jur. 734 ; 
1 W. R. 150, 

Where there are bona notabilia in a peculiar, 
and also in other parts of the diocese of the 
archbishop, a prerogative administration is not 
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uivin,ir 11,0 defined diocese was sufficient. Home, Ex varte '3 
.ice, 217; VJ R, K. B. & 0. 682. 

In an action by an administrator, the court 
in the absence of any allegation upon the sub- 


granted full power to prove the wills of all persons 
fleceascd within the archdeaconry, was good, 
when the testator died within the archdeaconry ; 
although he was possessed of a term, of years 
in lands lying within another archdeaconry in 
the same diocese. Bex v. Yonge., 5 M. & S. 119. 

Action by an administratrix upon a promissory 
note given to intestate, averring that adminis- 
tration of all and singular the goods of the 
intestate was duly granted by the bishop of C. 
Plea, that tiic plaintiff was not nor ever had 
been administratrix of all and singular the goods 
of the intestate, modo et forma. Proof of the 
letters of administration as described in the 
declaration, and that the intestate, at the time of 
his death, had bona notabilia in another diocese 
in a different province, but no evidence of the 
place of the defendant’s residence at the time of 
the intestate’s death was given : — Held, first, that 
the letters of administration were not void, but 
passed to the plaintiff, all the goods of the 
intestate within the diocese ; secondly, that the 
only issue joined was, whether administration 
was duly granted by the bishop, and that the 
question whether the defend«o.nt at the time of 
tlie intestate’s death resided within the diocese, 
was not parcel of that issue ; and thirdly, that if 
the defendant relied on the fact of his residence 
within a different diocese^ he was bound 
it specially 


0 plead 

Stolies y, Bdte.^ 8 D. & B. 247 ; 5 
B. & C. 491 ; 4 L. J. (o.S.) K. B. 221. 

A person whose residence and property were 
in the diocese of Gloucester went on temporary 
business to Bristol, and on the way met with an 
accident, in consequence of which he was tatei 
to the Bristol Infirmary, and died there (and 
within the diocese of Bristol) a few days after. 
Probate of his will was granted by the bishop of 
Gloucester Held, that the probate was regular, 
for the testator died in itinere, and this was a 
case within the principle of canon 92, Jac, 1, 
which provided, that, when a man dies on a 
journey, the goods which he hath about him shall 
not cause his testament or administration to be 
liable to the prerogative court. Doe d. Allen v. 
Oi'en,% 2 B. & Ad. 428 ; 0 L. J. (O.S.) K. B. 228. 

A grant in a chain of executorship by a 
diocesan court in general terms, and not limited 
to property within its jurisdiction, is valid under 
20 & 21 Viet. c. 77, s. 87, and entitles the personal 
rep.resentatives of an original testtitor claiming 
under such grant to a transfer of stock standing 
in the Bank of England hooks in the name of the 
original testator. Tuelter. In goods of^ 2 Sw.& Tr. 
123; 8L.T.557; 9W.B.420. 

Of Court of Probate— Foundation of.]— The 

paid ami books of foundation of the jurisdiction of the court of 
pt Held, that the right of a share- probate is, that there are assets of the deceased 
I share of the profits, l>eing personal to be distributed within its jurisdiction, There- 
fht be considered as locally situate in fore, the coiu't refused to grant administration to 
i of Lichfield anti Coventry, for the an officer whose domicil was Ireland, but who 
: probate ; and that a probate granted died in Lidia, and -whose only assets were some 
.sistorial court of the bishop of that property in India and a sum of money in the 


Diocesan,"— Act 9)11 on a policy of in.sumnce 
under ,se{ih whereby three of the <lireetnrs of the 
company did onhii*. direct, ami ap]>oint that, 
if the insured should die, the capital stock and 
fuiuls of the company ^hollld stand ehurged and 
be liable to pay to Id’s executors, administrators, 
and assigns, wdhin three calendar months after 
his deceuMi should be cm-tlfiecl I’he insured 

died in the tliocese of Kxeter, and the })(fiicy was 
ill that (liocese at the time of his death Held, 
that a probate from the diocesan court of Exeter 
was sufficient to enable tiie execaitors to recover 
on the policy, though the directors resided, ami 
all the stock and funds of the company were 
situate, in the diocese of London. On meg v. 
Jtaidhns, 2 M. is. W. 87 ; 2 Gale, 285 ; 0 L. J., Ex. 7. 

An act for making a navigable canal provided 
that the shares were to be deemeti personal 
estate, and to be transferable as such ; tiie canal 
passecl through parislKis in th <3 diocese of V’or- 
cester, and other parishes in the diocese of Lich- 
field and Coventry ; the transfers of shares in the 
canal were filed at tin. 
pany, in the iliocesc c 
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hands of the secretary of ^tate. for war. Itocle sanction thereby mtend to 

' .Letters of administration granted in the Irish ^ t m • t 

probate registry, limited to a certain fund, were Effect of Judicature Acts,]— 1 he Judica- 


oflace, that the deceased had no pei-sonal estate 209 ; 30 W. E. 01, 
within the jurisdiction of the English probate 

court to be affected by the administration ; and Injunction to restrain Parting or Beal- 

from the registrar of the Irish probate court, Property.] — Proceedings bad been 

that a bond had been given sufficient in amount ^aken in the chancery division to set aside a 
to cover the property to which the said adminis- ^igyise to the defendant on the ground that the 
tration was limited : — Held, that the require- execution of the will had been procured b}' his 

inents of the statutes 20 &; 21 Viet, c, 79, and 21 tm^d, and such proceedings had ended in his 

& 22 Viet. c. 95, had not been complied with, ^^your. The plaintiff then k)minenced an action 
and the letters of administration could not be j-evocation of probate. The property in dis- 
resealed. JRoc/ie, Li (foods of, 7 Jur. (N.s.) 784, pute had been deposited at a bank pending the 

, chancery action, and the bankers informed the 

Validity of Execution — Questions of that they should hand it over to the 

Construction where adjudicated upon.]— Where defendant within a w^eek, if not restrained by a 
a question of the vaEd execution of a power competent authority. The plaintiff was unable 
arises upon a will already before the court of effect service of’ notice of application for the 
probate, that question will be then determined appointment of an administrator pendente lite. 
without any inquiry before a court of construe- On the ex parte application of the plaintiff, the 

tion. V. 44 L. T. 281, court granted an injunction restraining the 

bank from parting with the property pending 

When de facto Executor.] — Where the probate suit. 24 W. E. 679. 

there is an executor de facto the court has no defendant, who claimed to be the lawful 

power to grant letters of administration with ^ytdow of an intestate, possessed herself of his 
the will annexed. BelaeonTy In goods of Ir. E. pci-gonal estate, and w^as alleged to have sold a 
9 Eq, 86. portion of the property. The plaintiff claimed 

, „ the grant of administration as next of kin, and 

Validity of Will as to Eealty.]— The denied that the defendant w'as married to the 

court has no jurisdiction under 20 & 21 Vict. ex application of the 

c. 77, s. fU.to determine the validity of a will m plaintiff, after issue of a wo’it of summons but 
respect of realty, unless the same will which service, the court granted an injunction 

regulates the disposition of the personalty also q^estraining the defendant from disposing of or 
regulates that of the realty. Ca^njybeU v. Uceg, i^emovin? any of the estate of the intestate until 
40L. J., P, 22 ; L. E. 2 P, 209 ; 24 L. T, 231 ; 19 order of the court. Bnindj v. Mltson, 

W. E. 568. 45 I,, j p. 41 ; 34 p. T. 854 ; 24 W. E. 524, 

A domiciled bcotchman, entitled to personalty ,44^^ of probate, as a division of the 

and also to realty in England, executed a will pjaii oourt of justice, has vested in it the jiiris- 
and two codicils affecting the realty, all valid diction formerly exercised by the high court of 
by the l«w of. Scotland, but- the will only valid chancerv, and therefore may, under the 17 & 18 
by the laiv of England. The executois pro- y jot, c. 104, s. 6.5, direct an order to issue pro- 
pouTided this wdll and codicils, and cited the idbiting the dealinsr in anv share of a ship for a 
coheiresses-at-law ^ to see proceedings ^Hekl, conditions to be named therein, and 

that as the disposition of the realty m England re^ristrar of shipping, on being served with 
w^as regulated by the will and that of the order, or an official copy thereof, must obey 
personalty by the will and codicils, the court same. Nwhohs v. nmnudns. L. J., P. 
had no 3urisdiction to make a decree binding on 4- • 1 p D 72 • 24 W E 461. 
the realty in England. Ih, ’ j • • ? 



To inquire whether Judgment of Court 

of Domicil is in conformity with the Law of 
the Country where it was Pronounced.] — A 
suit was instituted in the court of probate, 
respecting the succession to the personal estate 
of a person, who w'as domiciled abroad at the 
time of his death : — Held, that a judgment of 
the court of the domicil is binding and conclu- 
sive as to any question raised in the courts of the 
nationality ’between the same parties and in 
relation to Ihe same succession. The court of 
probate has no jurisdiction to inquire whether 
such a judgment is in conformity with the 
law of the country where it was pronounced. 
Boglmii y. Crisjrhi, supra, col. 4.59. 


Jurisdiction of Court to restrain Action 

in Poreign Court to propound later Will.] — A 
testatrix wdio was married to a fr>reigner. anti 
resided abroad, left a will dated 1865, which by 
compromise was admitted to probate in conuriou 
form in the probate court. Subsequently the 
husband took proceedings before the foreign 
tribunal to establish a later will dated 1872, 
whereupon the executor of tlie ])rior will pro- 
pounded it in solemn form, nnti applied to the 
court to restrain the husband from })roceedirig 
with the foreign suit : — Held, That the court 
would not grant the application. Bit whins v. 
Shnonettf 44 J, P. 816. Affirmed in C. A., 29 
W. R. 228. 


— —To Compromise,] — In sanctioning arrange- To what Property Probate extends.] — 

ments between parties to probate' causes, the Before granting probate of the will of a married 
court acts upon the statement of counsel that the woman it is only necessary for the court to be 
compromise is expedient, but it does not by such satisfied that she had a power, or some separate 
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Mdvuk V, MUUm^ 4r> L. J., Ch. 8B(> ; 3 Ch D 
27 ; 35 L. T. 82 ; 24 W. B. 892-~C. A. 

A piaiiitifi claiming a share of leaseholds^ 

} partly in the occupation of the defendant, under 
an alleged will, which he charged was being 
fraudulently suppressed by him, brought an 
action claiming partition of sale, and to have 
the will established and directions given for 
l>robate.^ The defendant denie<l ail knowledge 
of the will : — Held, first, that before the plaintiil 
coiihl obtain any relief upon the will it must 
iirst be proved, or probate must be admitted by 
the defendant. Phiney v. 6 Ch. D. 98 5 

W.B. 6<). 

Held, secondly, that a judge in the chancery 
tiivisioii had, under the Judicature Act, juris- 
diction to grant probate, but that it would not 
be using a sound discretion to exercise tile juris- 
diction ; and the action was accordingly ordered 
to stain I over for })robate proceedings to be taken 
in the probate division. Ih. 

Tlie court of chancery has no jurisdiction to 
determine on the validity of a will of personal 
estate, and in all cases in which parties apply to 
that court for its construction of a will, or 
pa^vinent of legacies under a will, the court pro- 
ceeds only on the foundation of a will proved in 
a court of competent jurisdiction. The court, 
however, will interfere for the protection of pro- 
perty, pendente lite for probate ami letters of 
administration, and it exercises with great cau- 
tion and sparingly jurisdiction in cases of fraud 
jMUctised in olitaining probate, and in the spolia- 
tion of wills, lli/ira v. WeUmfton 9 

Beav. 579 ; 15 L. J., Ch. 4tn. Bee 
M'Ph.ermn, I H. L. Cas. 191. 

The pi'erogative court, putting a cohstructidn 
on a will, made a grant of letters of administra- 
tion to k. The court of chancery held that 
constructi« >n tti be wrong, and that W. was entitled, 
K, a]ipealed to the house of loids. W 
for the grant to be to him in accordance with 
the <lecreeof the court of chancery -Held, that 
the procee<ling in chancery was in the nature of 
an api)eal from the pi'eiogative couit, and that 
its decision must prevail, and the grant was 
tlecreed to W. Warren, v. fCehmi I Bw.A: Tr; 290 ; 
28 L. J,, F. 122; 5 Jur. (N.S.) 41o ;; 7 W. R. 
348. 

A woman, married in 1878, made her will in 
1882, while still under coverture, purporting to 
ilispose of separate property. The husband did 
not assent to the making of the will. The testa8 
trix died hi 1888, and her executor applied for 
probate. The hiusband opposed on various 
grounds, but he chiefiy relied on his plea that 
ids late wife had no separate property. After 
argument, the court admitted evidence on this 
[joint, aiul thereupon finding that she had, pro- 
nounced for the will with costs. It was thereupon 
urged that the court must go further, and decide 
of what the separate property of the testatrix 
consisted, and the proper d^tination of such 
property : — Held, that these were, especially 
jjuestions for the chancery division, and that 
this court, having no machineiy for arriving at a 
[>i’oper decision upon them, should decline to 
entertain them. Ilardlnff v. Sutton^ 59 L, T. 


estate; and it mjt'd thU Tmta^ssarily ascertain nr 
determine what iliat separatt* {‘.stat<‘ is, or to 
what effects the prijbate Is to extemi ; but as 
under s. 24, sub-s. 7, ef the dudieature Act, ]87H, 
the court has power to <lett‘rminc all matters in 
controversy betwciui the parties in any cause or 
matter, the, cuurt should, uidess it eau he more 
couvenientiy de1ermim.*d eisewlien!, decule to 
what effects the ff^jhati* is to exteii<l. Tharp^ 
hi qmulii of. Tharp v. M'Donahl, 3 i*. i). 7<> ; 38 
L. T. 857 ; WVli. 77n~-(,l A. 

To enable lluf pn^hate <livi.sion iinally to eon- 
cliule the pa, riles as tn what ]»ro}ierty the probate 
is to be graiiUni to. tlieresinmid be a elaiin in the 
[i]ea<iiugs for a declaration to lliat elfec.t. fh. 

To direct Set-off for Costs. 'j~— ft Isa com- 
mon practiee of the court to award each party 
a portion of tin; costs of a. eaiiMj a.t the tinal 
hearing: an<i tluMajurf has jurisdi<‘.tion to direct 
a set-olT of rust-> awai'ded by t lie court itself as 
between two 'parties. May rath v. May rath., 
Ir. il b) K«}. 155. 

Probate of Will Abroad--— Probate of Codicil.] 
— If a will bus bc-mi [troved abroad, proba,te of 
the Codicils, if any. mUi-t be graaited by the court 
which urauted probate of tlse will. Milter, In 
yoods of. 52 L. A., ih it3 ; 8 V. U. 157 ; HI W, 11. 
'mi 


probate csf a will rJ [jorsoualty has been granted 
'the yhancery division luw no jurisdiction tc 
^ - ‘entettaiu a ‘-suit to set mUh testamentary^ die- 
' , posiyons on the gromwl of fraud in ^ 

ihe ..will, probate. ...division. .. in0urred.....belore '"the . . ,. , 

' .ihayihg' exclpsive Juriwliction in the matter. 1 county court power to make an order as to 


lietton to Of County Court.]— After a cattse has been 

dis-j transferted to a county "court, the probate court 
obtaining has no power to make an order as to the costs 
' ' ■ ■ The judge "of - the 
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I attesting witnesses were the words “ oxe- 
and witnesses”: — Held, that there was- 
pointmeiit of executors. In f/ 0 (nh 

of, 37 L. J.. P. 28 ; L. B. 1 P. 556 ; 17 L. T. 588 
i6 W. B. 107. 

A will contained the following clause : ‘‘ I 
appoint E. H. my solo trustee, and he is to be 
paid as an attorney, the same as if he were not 
a trustee to this my last will and testament.” 
There were debts to be paid, but the only duties 
created by the will were those which would 
devolve upon a trustee : — Held, that E. H. wns. 
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such costs, JIacleur v. Macleur, 37 L. J,, P. 68 ; 

L. B. 1 P. 604. 

Value of Estate.] — In estimating the 

value of the real estate to which a person was 
entitled at the time of his death, for the purpose 
of deciding whether the county court has juris- 
diction, charges upon such estate cannot be taken 
into consideration. Davies y, Breelmell, 40 L, J., 

P. 15 ; L. B. 2 P. 177 ; 28 L. T. 569 ; 19 W. B. 

136 . 

For the purpose of determining whether a case 
comes within the jurisdiction of the county court, 
the court cannot inquire into the charges on the 
real estate where the beneficial interest has been 
sworn over 200Z. It). ' 

If the estate is of the value of 300Z., but the 
value of the deceased’s interest in it is reduced 
by a mortgage to less than 300Z., the v.ounty 
court has no jurisdiction. II). 

The county court has no jurisdiction over a 
probate suit where the deceased died seised or 
beneficially entitled to real estate of the value 
of 800Z., although the persons interested in the 
realty have not been cited. Thomas v. Nurse, 

39L. J., P.80; 18 W. B.471. 

Sending to.] — When proceedings have 

been commenced in the court of probate, the 
court Avill receive evidence from both sides as to 
the state of the property, and the place of abode 
of the deceased, before it determines whether O’* 
not it will send the cause to the county court. 

Slater v. Alvey, L. B. 2 P. 154 ; 23 L. T. 324 ; 

18 W. B. 1108. 


and certain persons trustees for the daughter 
until she was of legal age. In a subsequent part 
of the will she directed the trustees, in case her 
daughter died before coming of age, to divide the 
residue of her property in a particular way. The 
court refused to grant probate of the will to the 
trustees as executors according to the tenor 
thereof, but ordered that administration witli the 
will annexed should issue to them under the 
Probate Act, s. 73, by reason that the testatrix: 
had not appointed by her will an executor eor *- 
petent to take probate. Stewart ov^ 
r/oodsof\ U L. J., P. 37 ; L. B. 8 P. 244 ; 83 L. T, 
72; 23 W. E. 688. 

A testatrix nominated no executor, but the 
will contained these words : “ W., who holds the 
policy of my life assurance, will, I am sure, act 
for me in this, and I beg him to pay himself, if, 
he needs it, for his trouble” :*----Heid, that W. 
was executor according to the tenor. Tranj, In 
A testatrix concluded her will thus : “I must yoods of, 81 L. T. 801 ; 28 W. B. 885. 
beg A. to appoint some one to see this my will exe- A sister executed a will, which contained a 
cuted” : — Pleld, that A. might appoint himself, clause to the eifect, “ I appoint my sister S. B. 
Ryder, In yoods of, 2 Sw. cNc Tr. 127 ; 31 L. J., my executrix, only requesting that my nephews 
P, 215 ; 7 Jur. (N.S.) 196 ; 3 L. T. 756. ' F. P. and J. A. B. will kindly act for jukI with; 

A testator by his will said, I appoint B. H. P. this dear sister ” : — Held, that F. l\ and J, A. IB 
and J. E. W.,” but did not state in what capacity were executors according to the tenor of the 
he appointed them. He also bequeathed legacies will. Brown, In yoods of 46 L, J., P. 81 ; 2 ?. I), 
to ‘‘ each of my executors,” and gave to his 110 ; 86 L. T. 519 ; 25 W’ E. 481. 

“ said executors ” the residue of his property, A. duly executed his will, and appointed B, 
with certain directions as to it. The court held and C. trustees, guardians, and executors in as 
upon motion that by the words of the will many distinct paragraphs or clause.s, Subse- 
B. H. P. and J. E. W. were appointed executors, quently he scored out the name of B. wherever 
and granted probate to them accordingly. Brad- it appeared in the will, and inserted that of D. ; 
ley, In (foods of , 52 L. J., P. 101 ; 8 P. I). 215 ; but the alterations in the guardian and execu- 
47J. P.825. torship clauses were not attested. By the last 

A testator bequeathed certain things to be clause in the will €. and 1). were authorised 
paid by “his executors hereinafter named,” give receipts for any moneys paid or transferred 
but there were no executors named, except in a to them “ by virtue of this* my will.” The court, 
clause which followed his signature: — Held, bolding that an executor of a will is either 
that probate must go without the clause. Dal- expressly nominated or appointed according to* 
low. In goods of, 35 L. J,, P, 81 ; L. B. 1 P. 189 ; the tcxior, declined to look at the construction <^f 
12 Jur. (K.s.) 492 ; 14L. T. 573; 14 W. B. 902. the instrument with the view of determining 
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the (‘shit<^ him. /inurf/ntfUi v. 

Stanlrif, ^r. U. 

Or words !n,i.r .trtJHtfnu jtowt-r (o receive 

and pay wlud Is dm; to and [‘nan the estate. 
Joppa, h ijooiiA qf, supra. 

Where a testator appointr'd '‘trustees and 
executors’' «>!* his will and hy ommI id I cancelled 
“the ajipuin fluent of trust*' aiul appointed otlier 
persons in ththr sfcad : Ihe* tru-t«!e^ and e?vo,cuturs 
appointed hy will h;fV!ie.r ronoinnv'fl m- hein^jf 
luuihle to aei,. the eourt rofu,o‘d to ynint probate 
as exeeiitofs a.<M‘ordinir tfstiie tenor, to I he pei-sons 
subdituted by t im endieil. but made a orant to 
tliem of udminM ration with tbri will annexed. 
lldrilrij, -Ip //uu^/a' of. 1 1 U. ob-h 

Instnictions to Beceive and Divide 

Estate.]— ^nle‘^^ the eoiirt can yatber from the 
words of a will I lad a person named trustee 
therein is reijuired t»> pay the debts of the 
deceased, and ^wiierally to adinini-ter his tsta,te, 
it will not ywant probate tn him as exeeiilor 
accordbn^ tf> 1 lie tenor. iqurhotoL lo tfooflo of , 
41 h, .l! I*. 25 : iu it, 2 P. Ittld ; 2b L. T. 52f; ; 
2(t W. it. IUk 

A will contaimd this ehiu-i' : “ I wi'.h F. A. V. 
to act a-! rru'-ftic to the estate." Notbino* was 
conveyed tobiiniHlrirdee, {unl noduty whatever 
was east upon him : --lleld. that he was not 
execii tor aeeois 1 1 ii«,^ tot lie t cm n\ / />. 

In order toconaittUe une an executor tiecord- 
iiig to the tenor i>f :i will ir nuHi appear, on a 
reiVonahle const nmi ion iher'-of. dird the. testator 
inleiuled thiiT he 'should eulleto in'* a'^'Sets. pay 
his ilehts ;tnd i'lmeial texpmio'-, tind diMdiarj^m 
the ic.e'a(nes Contained in ‘'■fieh will AJo/o.soo. 
Jn goodp of , fj. il d I'. 25d. 

A testator yeive tu W. F. 11 and fl if. W. all 
his real and personal e-tat''. Jo ap[dy tiiesame* 
“after payment of debr-" ut ihe pawnent of 
ietfiieies. The court pranfed \ lobute to . F. 11 
and H. fl, W, a-. ex.'C!iJr.!N aet'ordiny to tin.* 
tenor, litlJ. lo giUtdA ftj\ t p. if. '''5; hi L, F. b5U. 

A direction in an indivitlual to rei'cive the 
property and divide ir. eon-nnib> him an 
exeentor mn’ea'dinc to the tonor of tlie will. 
flui/ffdpn\ In of. do d.. P. 2b : L. it. 1 
?. lb; iidur.(N'>.) P'’2r*. Id L. T. Ill : H W. it. 
•■'Idy, 

il, after a direefion tliat hi'- debts ami funeral 
e.x])ense*' siiouid hi* paid, bepieaihed !♦» t'crtain 
persons the wliole of his propi-ny. In rnmt tliat 
they shouUl us soon a*' miyiit be after his tlcath, 
convert into money, yei in. and reetnve the 
personal estate, ami divide it a< therein directed, 
except certain furniture wbieit he bequeathed to 
his daughtn-r '.—Held, iliat the iniMees were also 
executors acconlin^!; to the tenor of the will 
Jldf/llo., Ip tfionix of. X’> d., P. 15 ; L, It. 1 

P, 21 ; 'I I Jnr, (nJ.) Hm ; 13 L. T. UH _ ! 

M. duly e.xeciitcd a tesfuniiuilary paper in the ! 
fonnof'U letter, be.dnninyn “*\ly dear KlizaF’ ' 
and containing full information as tii the amount ■ 
of her pr<»perty. with full directuuis us to how ' 
she wished it to b(; dis]toseil of. ami concluding 
with these wonh : “ I know of nothing else] 
my dear Kll»a, to tixuible you with, and trust 
that this will not in valve you in much.*’ The 
court decrawl probate of rim pa|>er writing to 
1., as executrix according to tlm tcfior. Mmihf 
'Mgoodnf $ Hw*. k Tr. 56 ; 31 L. P- ; B 
Jot. (K.b;) 4113 ; 7 h, T. 266. 

In a codiell, A, orderal certain personal onm- 
nfente to be traBsniitted “to the executor B,, 
in Engkn<l, to whom tlm procoals of the sttle 
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(of her property at Jerusalem) “ are to be like- 
wise remitted, and with the amount B, is directed 
to pay 501 clue to C., and the residue equally 
between” tlic deceased’s two unmarried sisters : 
—Held, tiiat B. was executor according to the 
tenor of the codicil. Cooper, In qoodo of 8 Jur. 
(N.S.)3l)4. 

A testator left his property, after payment of 
ii is4lebts and funeral expenses, to certain persons, 
ami constituted and appointed A. and B. to be 
his trustees, with full power to dispose of all hi:^ 
property, ami, convert the same into money, to be 
invested in government funds for the purposes 
above stated : — Held, that they were executors 
according to tlie tenor of the wi'lL Ch(ij}pell, Li 
goods of 37 L. J., P. 32 : 17 L. T. 618 ; ib W. K. 

■m, 

A. ap})oiiited B. and C. trustees to dispose of 
his effects as they thought fit, and to receive his 
life assurance for the benefit of his two sons : — 
Hc4d, that they were executors according to the 
tenor. Gale, In, goodn of 18 L. T. 696 ; 16 W. R, 
942. • 

Trustee,] — Directions to get in the estate 

of the testator, and to distribute it in a certain 
manner aftei* the payment of all funeral and 
otlier expenses sufficient to constitute a 

trustee an executor according to the tenor, 
Luoh, In goods of. 57 L. J., P. 23 ; 13 P. D. 20 ; 
5S L. T. 684 ; 36 W. K. 847 ; 52 J. P. 199. 

A testator bequeathed all he died possessed of 
“to my two children, subject to the following 
limitations : — I wish to appoint N., K. and 0, 
my trustees for the objects of this my will, 
cveiTtliing I have to be vested in them.” The 
will tlien declared the trusts of the property to 
bii sf> vested in tlie trustees. The trustees were 
not conneetal with the ascertainment or realisa- 
tion of the assets, but were, for the greater part, 
eonnecte<l witli property to be retained and held 
by flic trustees for the use of the cestui que 
trusts. The will coneduded by giving certain 
direct irnis as to the testator’s burial; — Held, 
that X., K. and C. were entitled to probate as 
executors according to the tenor. A direction 
to pay the testator's debts is not indispensable 
to the appointment of an executor according to 
tlie tenor. Mr Cano, In goods of, 21 L. E., Ir. 1 
— U. A. 

A testator beciiicathed a part of his household 
furniture to his wife, and all his personal pro- 
[lerty (and real, if any), consisting of books, ko.., 
money in bank, together with all household 
furniture possessetl by him before marriage, or 
purchased by him subsequently, to three trustees, 
upon trust as to the said furniture for his vsou 
A. (or if he should not be alive at the testator’s 
death, for M.), to pay over to A. 1,000/., and to 
invest the remainder of the testator’s money 
u|»on other specified trusts, and he gave direc- 
tions as to his funeral not addressal to the 
trustees : — Held, that the trustees were not 
executors according to the tenor. Gray, In 
goods of 21 L. E., Ir. 249—0. A. 

' In a will there was a bequest of all property 
to three trustees upon trust, first to manage the 
same as they might think bast for those inter- 
ested, but to invest no part of the same except 
upon securities within the United Kingdom ; 
secondly and thirdly, to pay the annual proceeds 
ami capital of the property on specifieil trusts : 
—Held,, that' the trustees were executors accord- 
ing to the tenor; MmiUton, In goods of IT 
L. B., Ir. 277* ! 
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Where a testator, who had made his will j 
without legal assistance, had neither by his will 
nor codicils made any direct appointment of 
executors, but had appointed four persons as 
his trustees, and had bequeathed to them the 
residue of his estate in trust for division, and 
authorised them to receive debts due to his 
estate and give a receipt for the same ; and the 
will contained directions to “my executors” 
to pay his debts and funeral and testamentary 
expenses, and as to the disposition of various 
portions of his estate, and the -word “ executors ” 
occurred frequentl}^, and the language of the 
will showed generally that the testator intended 
the four persons named as trustees to act as his 
executors, and had referred to them sometimes 
as “ trustees ” and sometimes as “ executors,” in 
either case meaning the same four persons : — 
Held, that the persons so named were entitled to 
take probate of the will as “ executors according 
to the tenor.” yfelmll(\ In goofh of^ or Lemi 
and Melville (JUavl), In goo(h of. 59 L. J., P. 
35 ; 15 P. D. 22. 

A testatrix appointed A. and B. “trustees” of 
her wdll, and expressed her wish that they should i 
pay her funeral and other debts : — Held, that | 
A, and B, were thereby constituted executors | 
according to the tenor, and entitled to probate. ■ 
WUUnsim, In goods of. 61 L. J., P. 134 ; [18921 
P. 227 ; 67 L. T. 328. 

Trustees nominated by a testator “to carry 
out this will,” and “for the due execution of 
this my will ” : — Held, to be thereby constituted 
executors according to the tenor and entitled to 
proViate. Hiissell., In goods of or Laird., In 
goods of, 62 L. J., P. 15 ; [1892] P. 380 ; 1 R. 
456 ; 67 L, T. 504. 

_ As a general rule, when in a will there is a 
direction to pay debts, though no person is 
nominated to pay them, and all the personal 
estate is bequeathed to a person by name, the 
court will grant probate of the will to such 
person as “executor according to the tenor.” 
Where, in such a will, there was a bequest to 
the testatrix’s executor, in case he should act as 
such, the court made the grant of probate with- 
out prejudice to any questions arising as to the 
right to the legacy. Tandy, In goods of 27 
L. R., Ir. 114. 

Where the court can gather from the words of 
a will that a person named therein is required 
to pay the . debts, and generally to administer 
the estate, it will grant probate to such person, 
as executor according to the tenor. Bluett, In 
goods of 15 L. R., Ir. 140. 

See also Maleg, In goods of ante, col. 426-7. 

To Pay specific Debt only.]— Where a 

testator bequeathed all his property to trustees, 
■with directions to pay a speeihe debt, certain 
legacies, and to deal with the residue, but the 
will did not contain any general direction as to 
payment of debts : — Held, that the trustees were 


Trustees to Carry out Will.] — A testator 

made his will, bearing date the 3i’(i of January, 
1878, by which he appointed W. S. and T. K. 
trustees to carry out his will ; and he also 
appointed his two sons W. and G. trustees of 
iiis estate, with full power to carry out the con- 
tents of his will ; and if they should not agree, 
the two trustees previously appointed to set them 
right : — Held, that W. S. and T. K, were namexl 
as executors, and that W. and G. were executors 
according to the tenor, and that probate might 
go to the four jointly. Spotien, In goods of, 5 
L. R., Ir. 403. 

Where a testator does not appoint an executor 
in his will, but names two persons whom he 
would wish to see that the intentions of his will 
are carried out, as far as consistent with law and 
equity, the court will declare them entitles I to 
probate as executors according to the tenor, even 
though they do not take any beneficial interest 
under the will. Archdall, In goods of, 5 L. R., 

I Ir, 618. 

A testator by the first clause of his will tlirected 
his debts and funeral and testamentary expenses 
to be paid, and then gave all his personal estate 
to certain persons on trust to convert into money, 
get in and receive it in such manner as they 
should deem expedient, and to divide the i*ro- 
ceeds amongst Ins children, with the exception 
; of some furniture, which he gave to one of his 
I daughters ; — Held, that the trustees were exe- 
j cutors according to the tenor, Baglh\ In goods 
I (f supra, coi. 469. 

I A testator, after giving some specific legacies, 
bequeathed the residue of his jiroperty to three 
trustees upon trust to sell, and pay the*' costs and 
expenses of the sale, his funeral expenses and 
debts, and some pecuniary legacies, and directed 
that all the residue of the money remaining in 
their hands should, bo divided between his three 
I daughters, or the issue of any of them who should 
I die in his lifetime Held, that the trustees were 
; not executors according to the tenor. Lore, In 
goods of 7 L. R., Ir. 178. 

I Mere Execution of Power.]— A mai'ried 

woman who, under a deed of settlement, ha<l 
a power of ap})ointrnGnt by will over a fund, 
executed a will in which she directed the 
i trustees of her marriage settlement to distribute 
j her property in a particular way in accordance 
1 with the terms of such settlement, and gave 
j them all the necessary powers of sale and mort- 


473 WILL — Pruhak and Lettm of Aclmmistration. 474 

sett leiiKjnt, and that Uh'V nut exccut.Hs Two Executors— BisappearaEce of One— Sub- 
accordiit'i i'/v/.v/v*. Jff sequent Death of Executor who had obtained 

(uwd^ a/. Itt L, 'l.H Ih t) ; li, K. « t . is.i ; 2 j L. i . Orant»j— A testator died, leaving two executors 
72; 19 ‘W. ii. surviving hinn one of whom obtained probate, 

Interpretation of Words relating to eonie in and prove. The executor who had 

Appointment, y-dn, who ftu>o dfonuMled ^ in obtained probate died, leaving a will and exe- 
Pormgal. made n wdh f‘onfnmmg iin app4){nt- cutors thereof. The other executor had dis- 


jueiit {suhstiiuiintitd) 


appeared, and had not been heard of for fourteen 


Portugal, and nnojhcr ap{H»ijmni‘n? (also sub- The court refused to grant administration 

stitutiunaJ) ot i<uir nx»*‘uno]‘s in hngland. i ho witli the will annexed to the daughter and sole 
]>laintiiu w 1 h» wa- nanu-d as an rMnuifur ni ImUIi of kin of the deceased testator— although 
appointnHuO-. wa- o-alen! in 1 ‘nrtii'ial I he the execiitoi-s of the (ieceased executor consented 
conn lifld, ihat tlH' wpnU '*in f ortuua} arid to the afipUcation— without citing the missing 
“in Knglaud wort; i*' jiuviufol n> 7, ’i', executor, but gave leave for such missing executor 

and "fur Kngland. w7/oi v. Ae//c, >w. i r. i,t_. cited hj advertisement. SoddingH v. 
pp; : :i:> L. 2 ., P. b*<. . . Xoddliiga {2 Sw, «fc Tr. 15), as explained bj the 

A will, atier a lu'/auv in 1.., cuntameil a gui errata am I corrigenda at the beginning and end 
of oilier Iceauie^ j(» S.. wini diri'ctiniH h» the ,,f the volume, followed. Beid, In goods of.. 
latter concerning tlie o-uarnx - funeral, and cai- 155 l. p, OO . ngm]! p. ]29 : 7i L. t. 462. ‘ 
chuleil with ile-e wc-rd- : ‘*1 appoint linn.^myj 

lirother II, executor nt tlu^ niy last will Eenunciation of one Executor — ^ Substitu- 

Hchl tlud the word,^ " wit ii ’ sliould be under- tionary Appointment.] — The testatrix, by her 
sto^xl as iurerpo-cd beuveen tlm vwadr- will, appointed as her executors and -trustees 

and ''iny": and that a- Wi-n S. as lo was threepersons,C.,T,aiid3.,andifeitherofthese 
entitled to pro! jatr, JUunulmon \\ idrgAvAl, shoulcl decline to act, she appointed “in their 
(5 Eq. 5th t. place B. or F. executors and trustees then to 

’ 'la > rt- lu.v u-nt testatrix, B.. 

. Security. , — i .a * • u i U renounced probate, and nothing could be ascer- 

,teireatw..i,.ow.n-w.i..m«l;.'na .;au> ,m. to the whereabouts coexistence of F.. 

these my wi,!i.;,-. ami Ui; .ii-.i t.ieiln.t tii.-y «eio rj,(,y „,.ante<l probate of the will to C., T. 

each loiiihe a upu-y of umm.-iiyiuiu-us. -A ter Bradfanl, Inqoodnof, 72 L. T. 267. 

these mid uU Of her flu itos Imd been imu, tliey j i 

were to deal wnh t he residue in li.anner .-et forth Identity of Executor — Evidence.]— A testator 
in the will ilea h fnai e.eo; executijr.-^ . appointed four executors, one of 

according bt tne jum-r.y-ino i ;at it lay npun f he , (lescriboil as “ my nephew, ,(3r. A.” It 

peixm-^ asking ihat tuu ^ appeared that there were tw'o persons named, 

security o* ^hew a ry ts-uj \\ ny dminu be | .. — aaean illegitimate son of the testator’s 

done. Aihno, I/f gthu/.-^- tg. oi, i., I. ydster, the other the legitimate son of the tes- 

Character of Executor. -Tl.-: --...nt oeun-u | '“"’g ‘’d’f'' I'^epstator also nominated as 

l,a.,s over an ).v r-a-nn ..f hi, ta-l I ‘'"‘."‘fg h-s uxocutors ■■ my iiophew E. A. ” 

S , t, 1 , , .h 1 . .. ■ i Mf .i'laiid it aiiiieared that E. A. was ins illegitimate- 

character <udv ; he l iis't al-'i n*' r»’-cietif nut ot t ^ t • -n ••• .l i 

^ •. . .1,1 }„ , i- gram inephew, the son of hisiUcgiTimate nephew, 

hepmp k.n./. a. i!n. u.yt n . “my niece” a pmou 

the fyta!.. r. w whal. -a, .. . a, n al.e aj.-iaj t , ; illegitimate niece :-Hel<l, that the 

ofadnuni- rau-.n u,,.hy 2 i A 1 language of thevvill shewed that the testator 

to .smiii,' " hii |ii -oil . .■... 1.1 .. ;>■' the ileseription of nephew- and nieee to 

't-' a i‘* j's'.'a'k 1 ' l-i • oT \y !•’ - h.'gitimate and illegitimate relatives indiscri- 
i.*h . L, h. , i - . t. niinately ; and that the court was therefore 

i eiititio<l to ailniit extrinsic evidence for the 

Executor Bankrupt and Abroad. — A »,l.; i purpose of shewing that the illegitimate and not 
executor iu.m .,,1 in a will .liinm.- tin- Ufetiine i >pl^-hdtimate nepp’w was intended 
of the t»>latu!: loft Mngdisnd iiuder an u^sninetl | Js/afo/^ I/t goods o/, 61 L. J., 1 . feo ; [18J*.,] 1 . 8 d ; 
name, after si lling' all his eff.s'ts in his l.mdlord, j fi- 4 j. T. .-!2i5. 

ami was suli,e.|in'ntlv il l.anhrnpt : — ■ , , *- . • . 

Helil. tlml admiuistraiiun' with will amu-xe-l - More than one Instrument.j-A person left 
should be grirnu,! to tin- l.•st:ltoi■■s wi.ltov tmder i t'™ "‘.’I’"' “"tf'nwg thfierent am mconastent 
s.73of Uie l-r..l.at.,. Act. Ps,-,r.aJia th.. his property. Hhe tot wiU 

of the absmii (..x.-cutor wa-- .li-ponseil w-ifh. ; t>P!'';'«ted an o.x(xmtor and the second did not 
fewvAni/. /„ g , ,<K .12 L. .1,, l‘ HI : IbiiHl | uppointuieut and appointed no fresh 

P. lOS; I 'll. 477 : f!,s' 1., T. 2110 1 -U W. ! e-’'e™tor, and contained no general words of 

revocation. With the consent of all parties pro- 

Ixcfiutri* aad Sol© legate© not to be found." bate of both wills, as together containing the 
•— Whc^ea^fdc<^xc(uarix uml K'gntt'c— binngthe last will of the deceased, was granted to the 
illegitimate daughter uf ihe le^tutrix— hmi not executor named in the first will. Gritfitli, In 
been beard of for bvrty ymir^ the court granted goods of. L. K. 2 F. 457j 26 L. T. 780 ; 20 W. K, 
-adnitnist ration witli the will fuiiiexed to the 425. 

■ represtmlative of tim next of kin Ilf the testatrix, A testator executed a will and codicil, the 
: on 'proof that the exmitrlx iiml btfC!i cited, by latter referring to the former by its date. The 
advertisement, aiml that the solicitor to the name of the executor appointed by the will was 
treas'ury did not Intend to applv for iidmlidHtra*- written-on an erasui*e. • Ttie court admitted the 
' tfoh to W estattq and siibjoct to aiimlnistailion declaration 'ol ‘the testator as to the pereon he 
■ tb-the next of kin beinc taken out. ' l 0 g, lo kui appointed. executor, made before the execu- 
'/ gmiipf. 61 h, J,, lb 110 ; f!8ll21 F. 6 ; T. tion’of thO-eodM, aUd'granted probate of the 
- '762, ' i* 4 , codicil 'to, ©ueh executor. Byhs^ In 
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mofh of, 42 L. J., P. 17 ; L. E, 8 P. 20 ; 28 L. T. 
142; 21W.R.416. 

A testator, by a will fully disposing of his 
property, bequeathed various legacies, appointed 
executors, and named a residuary legatee ; and 
afterwards made another will, beginning, “This 
is mv last will,” repeating some of the legacies 
in the same words, altering others, and making 
additional ones, but naming no executor or resi- 
duary legatee -.—Held, that the two documents 
were to be taken together as his last will and 
testament* Leslie v. Leslie, Ir. E. 6 Bq. 332. 

A testator left two testamentary papers, in the 
earlier of which was an appointment of executors. 
In the later one he disposed of his whole pro- 
perty in a manner at variance with the disposi- 
tions made in the earlier paper, but no executors 
-were appointed, nor was the previous appoint- 
ment revoked. The court included both papers 
in the probate. Lewis, In, goods of, 25 L. T. 610 ; 
19 W. E. 1038. 

A testator executed two wills, one limited to 
property vested in him as trustee, the other deal- 
ing with his own real and personal estate. The 
court directed that both wills should be included 
in one probate, but that the probate should be 
issued in duplicate. Claus, In goods of, 31 
W, E, 924 ; 47 J. P. 663. 

A testator made two wills. By the first, wh ich 
disposed of all his property, he appointed his 
wife executrix. By the second, which disposed 
of part of his property, and did not revoke the 
first, he appointed S. his executor : — Held, that 
the wddow was entitled to probate of both 
instruments, leave being reserved to S. to come 
in and prove. Andrew, In goods of, 42 L. J., P. 
38 : 28 L. T. 238 ; 21 W. E. 391. 

A person dying domiciled in England having 
made two wills in England, one relating exclu- 
sively to property in Peru, and the other to 
property in England, and appointing executors 
-of both wills: — Held, that the executor of the 
English will, who was also one of the executors 
of the Peru will, was entitled to probate of both 
instruments. MCnter, In goods of, 4 Sw. & Tr. 
204. 

ISTame of Executor to Will not in Codicil.] 

— When some of the executors named in a will 
are omitted in a codicil, they should not be 
-excluded from probate, unless either their 
appointment has been expressly revoked, or the 
terms of the appointment make it inconsistent 
that all, should be recognised as executors. 
Lloyd, in goods of, Ir. E. 6 Eq. 348. 

Therefore, where a will named A., B., C. and 
D. as executors, and a codicil appointed A, and 
B. only, proceeding to confirm the will “ in all 
■other respects, save as altered by this codicil,” 
A., B., C. and D. were all held to be entitled to 
probate. 1 1). 

Codicil Found^ — Supplemental Probate.] 

— ^^Vhere, after probate granted, a codicil is found 
which does not affect the appointment of the 
■executors, the proper course is to apply for a 
supplemental probate. Gamer, In goods of, 1 
L,E.Ir.307. 

Joint Will disposing of Foreign Assets — 
-Subsequent Will disposing of Property in Ire- 
land.]— A. and B. made a joint will, disposing 
•of property in the United States of America, and 
appointed executors. B. afterwards made a will, 
jeferring to and recognising the joint will, and 


disposing of property in Irelancl, and appointing 
other executors. The court refused to the exe- 
cutors of B.’s will probate of that will alone, but 
granted them probate of both wills, ^ reserving 
the right of the executors of the joint will. 
Fletcher, In goods of, 11 L. E., Ir. 359. 

Executor’s Executor.]— The case of an exe- 
cutor’s executor is witliin the spirit of 38 CAh). 3, 
c. 87, s. 1, and 21 A 22 Viet. c. 95, s, 18. Grant, 
In goods of, 45 L. J., P. 88 ; IP. I). 435 ; 24 
W. E, 929. 

M. B., the testatrix, by her will appointed her 
friend C. S. to be her sole executor, but, in case 
the said C. S. should predecease her, or shuuhl 
die before having ful ly performed his functions 
as executor, then she appointed her son A. 11 to 
be sole executor of her will. 0. H, survived the 
testatrix, and took probate of her will, but died 
in 1873, before having completed^ bis functions 
as executor, leaving a will, winch was duly 
proved by his executors. A. B. survived the 
testatrix, but predeceased G. S. : — Held, that 
the chain of representation to M. ll’s esta-te was 
not broken, and that her legal personal repre- 
sentatives were the executors of her deceased 
executor C. S., who were entitled to administration 
iwith the will annexed, in respect of the una<l- 
! ministered portion of her estate. Bond, In goods 
, 70 L. T. 813 ; 58 J. P. 529. 

When out of Jurisdiction,] — The executor’s 

executor being out of the jurisdiction, the court 
granted administration with will aiinexed to 
the nominee of parties interested, limited to a 
particular fund. Grant, ^ In goods of supra. 

The words “at the expiration of twelve months 
from the death of the testator,” in s. 1 of 38 
G-eo. 8, c. 87, when compared with the words 
given in the form of affidavit in the second 
section, and of the grant of administration, must 
be held to mean at or after the expirntdon of that 
period. Ruddy, In goods of 41 L. J., P. 63 ; L. K. 
2 P. 330 ; 25 L. T. 950 ; 20 W. R. 319. 

When the applicant is the resi<luary legatee, 
whose interest is undetermined, the gi'ant wdll 
be made under 38 Geo. 3, e. 87, but where a 
particular sum is set aside for ancl actually pay- 
able to the applicant, the grant can be made 
under 21 A 22 \rict. c. 95, s. 18. i h. 

The court will make a limited grant to the 
personal representative of a legatee, the executor 
being out of the jurisdiction, though the legatee 
only is mentioned in 38 Geo. 3, c. 87. Collier, 
In goods of 2 Sw. A Tr. 444 ; 31 L. J., P. 03 ; 5 
L. t. 849. 

The executor being out of the jurisdiction, the 
court made a grant of administration with the 
will annexed, to the father and guardian of 
infant legatees, limited to the interest of those 
legatees in the unadministered estate, under 38 
Geo. 3, c. 87, 20 A 21 Viet. c. 77, s. 74, and 21 A 22 
Viet. c. 95, s. 18. ILmpson, In goods of, 35 
L. J., P. 1 ; L. E. 1 P. 1 ; il Jur. (N.S.) 304. 

Probate of the will of C. had been granted by 
a peculiar court to his executor, who was now 
abroad, and supposed to be in Australia. C., at 
the time of his death, had assets out of the juris- 
diction of that peculiar. A motion to grant 
letters of administration with the will annexed 
to the residuary legatee of 0. was refused. 
Cooper, In goods of 1 Sw. A Tr. 66. 

Of Harried Women.]— -A married woman made 
a will, appointing executors, and died in the 


Pf - 
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lifetime of her hu'^itatel. whn by iUyl enutiiMiHMl ,, ^tili failed to prove, a peremptory order will be 
thowill. and eniij^ontod to tho'^auin hoin-j provod. , heule. a^emfiist him, nptjti motioii, calling upon 
The eoiirf granted to t in' “Xofon.M'H adniini-t no hi u) 1o take jirobate witliin a certain time. Lister 
tion with "the will anmeo'd. Ixi/ar.\\ In (jiunln' I n mHuIn of.li) 1^. T. H12; 58 J. P. 481. 
of\ 81 L. d., P. who warf priest of the parish where a 

; ‘!eof*a.M*d lesta-trix livwl and another clergyman, 
— Httshaad’a Asieat to Probate of Will i wmv appointed exetnitors. K. attended the 
Married Woman. ^ '-A _ will \va^^ mado hy a ' docaasedyis her clergyman on lier death-bed, and 
married wuman win* app*Mtd<'d h*'!’ hn-haiahiiie at tin* rlna*, or shortly afterwards, was handed 
the exfsaOnrs. !!«’ a'-'-fOiO'd nm maKsiig t as he staled, iru' safe kecT>iiig) by W., a sister of 
of the will, and afior her dt'atii i>xpr*-*M'd hi*, the dof'.caso.d, a bank df.i[)osit receipt in the joint 
iiiicntien iutaK«* po*hai^, ital dyd if-idr*' dniue munes oMicrsolf and the deceased. He did not 
‘ ' ' i**‘h»re this know of his appointuieut as esLCCutor. 

W. ahn ga.Vf him <‘erta,in moneys, assets of the 
dt'f'euNcd. Ilo dedticled llierefroin a Slim to pay 
htr ila^ fnianal oiliee celebrated by him, -and a 


g,j. Hcth that lo" laid a'-^ejiU'd oi sh*’ pO'ifat'a 

([lOiirr, In o/’. 5 o L, d., \\ || ; «; p. | c :u : 

44 Lt. Ill'; W. Ik Hf : 15 -1. ik 172. 

The cteuri will ntif inahf* a ireu^'ral '..'rani of 


proijjdc f<t tie' iW-'MeUi'’-' ntnof.l -n a wdl nf a ]t.*gacy or gift for masses, &c., contained i]i the 

' ’ ' ■* *<’•• n... i...,,.} ..u no ^vinch he stated W. directed him to keep 

htr tlH>e purposes. After these deductions the 
a-o'ts were returned to W., wiio flistribiited them 
tw t!a* legat<H‘s at a nuaiting held for the purpose 


mtirrird wnmati ; i'Oi wh* re ti;r tru-oamh or ii 
dead rcpreseniai ii**e as***'!!?- ila-icio, it will 
make to them a g' ‘Of Ta I giaitf of adiiniiistration 

with the will anu*''‘:‘'d, //-'og. /// 4 


,Sw. iS: Tr. 215 : Ml Ik 151 ; > dm. ( .\.s. i 5*.fr,. di ihe voitry nf the chapel of which K. was 

parish pric.st, a.nd at which meeting K. and the 
Feme Covert E^cecutris: -™ Husband objecting ntian' olmgyman named as executor were pre- 
to Probate— Orant to Attorney. --A marri.'d .mm. K. refused to take out probate of the will : 
woman luvine ftei'it ap|»**i'itled exeeiiirix | — Held, that K, had interfered with the assets 
of a wiil and. mdi‘'r-a.1 her im-hand of the deceased in such a way that he could not 

obje^^led* to h.er nddn? prMf>afe. 1 h*- entert. iusder r**pu<iiat(! ihe othce of executor, and that he was 
s. 78 of 2d iX 2l e. 77, najd»' die gran? to t lie refore bou ml to extract probate. Ilanlmi^ In 

her uHornov bhror* . wheflmr a fui'-biuiei has tfutx/.s (ff, [I8'd4j 1 Ir. U. 551. 
an absolute I'igld to objeef lo Iri-*. wib/*i takhie i 
imhatc of; li will nf wideb de* b, eaxt'eiifrix. 

Clrrkr v, /Ver/i'c, 5n 1 ,d,» Ikth), 78 ; il Ik i-k IdM j , 

211 W, 11.828: 15 4. Ik 


Eenuaciatiom by Executor after iutermeddlmg 
-Couseat of Parties,]— There is no absolute 
! !•nic that an exccutoi* who has intermeddled 
wbh the assets of a testator will not be allowed 

Executors surrmap. or not appearing on renonnee in a proper case ; thus where an 

sre. ..viu.t oil* !.i wiuuH ‘ *''^*'^Mifor had ordj intermeddled so tar as was 

power has lu> .a r,n,.' .'i, i i.,v. 


viMfxeeutor, nml doi ^ jjof opp'or fo a nfioitm. 

the grant will g** :o 4’ 15"^ iiauc' never 
appeared In tin* w IL and f Im if any 

of the iteiine e.\*’Oiii*}j '>uil bo liii 
of the onginrd ,,V< 

2 *S\\. K 1 r. r* ; M T, ; P W, b hk 
Bui on the dumb »»! ;iit iXfoutur, wiflioiil 
having either r^uifuuit'oil or takmi piol.riiii. the 
cxectitorof flit‘ ftUrvi\ov two aeiifi:/ oxotmtojs 


omouneii. on the ground of his relationship with 
tie* m.'xr of kiu, wlio were opposing the will, and 
?he parries luteiusted under the will consented, 
no.,... t lama *uit gave liberty to renounce. Fitzpatrick 

57 , 2:7’ v,7 /■' l . h., ir. 328. 

Sole or Joint.] — B., on 8rd January, 1853, 
dovised and bequeathed all his real and personal 
e-faie ?o fk, and appoiiitefl him ‘‘sole executor 
if this my will'’ In March, 18G2, by a paper 


Iwcomestfti'pos'-Mnal ooM ■'•mt.t'.’O'oi'ihip'ii-jina! punjorting to be his last will, he devised and 
deceased. Li*riwu\ r/eof/M ok. 2 >\v.k Tr. 171 ; 'b*- pieatlaiil two houses as described, and their 
31 L. ,1., Ik IHP ; n L. T. tH2 ; lo \\\ lb Sink 


pieatl'Miil 

jppurtenauces, to G., and made G, ‘bsole executor 


11, surviving A., ‘ik-d in Au-i snliti ; , , 4 ' this my will" : — Held, that the two executors 

his execuinix pnn 'd hi< n tha? oMiuny. iti ■ ,vem johi'tly entitled U) probate of both papers, 
which be hud any pioperty Ibdd, dial ' //wmv y. Price, 3 S\\.<kTr. 71 ; 32 L, J., P. 113 ; 
no iwlministraf ion with ihe will annexed of the 8 L. T,t>!b; 11 W. lb 803. 
unadmittisuu’ed prMpujy uf A, ejiuld be granted a testatm’ appointed his wife and his son 
befcjre the ext‘euiiii>' td lb hail itf-eii i!r'*t cited to "whole and sole executrix”: — Held, that they 
shew cause to the contra ry, /'’'Vw /;///, In were entitlwi jointly to probate of his will, 


4lf\ 3 Jtir. G\ks.) 4817 


f)inrt. In /foods of, 2 Sw. & Tr. 485 ; 31 L. J., F. 


In IKryi flit* prestmiftf ion aivwy Hmi: A., who - 41 . ^ flur.'(x.s.) 142 ; GL. T. 658; lOW. K. 809. 


had not hiH*u heard of for sevi n ytfai'% was dead 
but there were no idrcum^fuiicrs fitmi wlueli the 
(late of his death Ciiuttf be iiiiVrimb iij. is57 


}k appointed Ck and D. “executors of my will 
in indiii.'’ and W. “Hole executrix of my will in 
Kngiand," On an exenqiliti cation of probate 


Ills father, who wurilti itave been cm it led to ^iffaiited in Calcutta to (I being sent home, prO' 
<adnhnist.rai iun had la- '.tirviv^d A., dird itmstatc, b;ue was granted, in the principal registry to W., 
amlnoatimliiislmllon was takcnnmt to hint. It an one ttf the executors of the will, reserving 
being uucertai!! whetlif.n* A. or Ids fathfiysur- power of nmking a similar grant to the other 
vivea, the coitrf gninictd julniinisiraiioii of ihe executors in the will. The Bank of England 
Le&cts of A, to his slsii'r without requiring j objected to the reservation of this power, but 
■ admlnfetratton to the faflwr to Iw taken out. Uhe court refused, on motion on behalf of W., to 
Swk& Tik5(t7| 29 L.J., 1595. tdirect the probate to be altered, Ptdnmn^ 

\ In mmU S Bw. It Tr. 269 ; 33 J 4 . J., P, 20 ; 9 
" tomedfflittg l*f rotor— fdtei to tafa 1 Jur. (n.s.) 1204 ; 9 L. T. 347 j 12 W. B. 60. 
Probate— n w i m ^ 

, Or^er.]— Aa Intermaidliag exwntor ii txnind to I For Erowted Objeoted W, made a will m 
'• prove, and where, after he’Ima cited, lie has * England la 1861, and appointed B. and C* 
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executors. In May, 1862, being in India, he 
made a codicil, and on the 9th of June executed 
a paper whereby he appointed E. and E. “nw 
executors in this country.” The court held, that 
the context of the paper giving the testators 
reasons for the appointment of E. and F, shewed 
that he did not mean them to have any power 
over his property in England, and granted pro- 
bate to B. and C., without reserving power to 
E. and F. WaUich, In goods of\ 3 Sw. & Tr. 423 ; 
33 L. J., P. 87 ; 9 L. T. 809. 

B. appointed each of his sons, when he came 
of age, to be an executor of his will, “ so far as 
respects any residuary real and personal estate, 
and the aggregate fund forming my general 
estate” '.—Held, that the sons, on coming of 
age, were entitled to probate, limited, as far as 
possible, in the words used by the testator, due 
regard being had to the fact that such probate 
could not affect the real estate. Barnes^ In 
goods of, 7 Jur. (N.s.) 195. 

Convicted of Felony.] —An executor who, after 
his testator’s death, is convicted of felony is, 
nevertheless, entitled to probate. SniotMrst v. 
Tomlbi, 2 Sw'. &Tr. 143 ; 30 L. J., P. 269 ; 7 Jur. 
(N.S.) 763 ; 4 L. T. 712. 

See also Execittok and Administratoe. 


2. Administrators. 

To Administrator of Executor,] — ^Where A. 
died, having appointed B. executor of his will, 
and he proved the will, and died leaving part of 
the estate unaciministered, the court made a grant 
de bonis non (with the will annexed) to the 
administrator of B., the parties entitled in priority 
being abroad and difficult to be found ; but 
required that security should be given to the 
amount of their share of the property. IBchs, 
In goods of, 39 L. J., P. 27 ; 22 L. T. 553 ; 18 
W. E. 471, 

To Administrators with Will Annexed.]— An 
administrator with the will annexed cannot be 
forced to take out administration with a later 
will annexed when the first administration is 
revoked, although he has intermeddled with the 
estate. Ba'sis, In goods of, 4 Sw. & Tr. 213 ; 29 
L.J., P. 72. 

A mother, by her will, appointed her daughter, 
who was under age, sole executor and universal 
intromitter with her movable means and estate, 
and certain persons trustees for the daughter 
until she was of legal age. In a subsequent part 
of the will she directed the trustees, in case her 
daughter died before coming of age, to divide the 
residue of her property in a particular way. The 
court refused to grant probate of the will to the 
trustees as executors according to the tenor 
thereof, but ordered that administration with 
the w'ili annexed should issue to them under the 
Probate Act, s. 73, by reason that the testatrix 
had not appointed by her will an executor com 
petent to take probate. Steiomt or StmH,In 
goods of, 44 L. J., P. 37 ; L. E. 3 P. 244 ; 33 
L. T. 72 ; 23 W. E. 683. 

A testator, after making several specific bequests, 
“ ordered the management of all the rest to John 
Smith and Judy ” ; there not being in the will 
any other words indicative of an appointment of 
an executor or of a bequest of residue : — Held, 
that John Smith and Judy had been constituted ^ 
not executors according to the tenor, but residuary 
legatees, an-d were entitled, not to probate, but to 


480 


administration with the will annexed. v. 

Kermne, Berra no, In goods of, Ir. E. 11 Eq. 447. 

Where there is an executor de fact<’)^ the court 
has no power to grant letters of adrninistratioii 
with the will annexed. Bvlaeour, In goods of, 
Ir. K, 9 Eq. 86. 

A person died possessed of real and ]>ersona! 
estate. By his will he gave the income der ival >J e 
from his estate and effects to A. tor life, and 
continued, “ The whole after her decease gt'>es to 
my legal heirs and theirs for ever ” : — Held, that, 
on the true construction of the words ‘‘ my legal 
heirs and theirs for ever,” the heir-at-kiw took as 
residuary legatee of the personalty as well as 
realty, and was, therefore, entitled in that 
character to a grant of administration^ with tin; 
will annexed. BLvon, In goods of, Todhnntor 
V. TI(om2)So/i, 47 L. J., P. 57 ; 4 P. D. 81 : 39 
L. T. 234; 20 W. E. 883. 

A nd see eases, post, col. 490. 

Bankruptcy of Administrator.]— An mliniuis- 
trator became bankrupt, and in his capacity as 
administrator proved for a debt owing ]>y him to 
the intestate’s estate. A dividend became payable 
to the estate, but in the meantime the adminis- 
trator became bankrupt again, and left the 
country. The court refused to recall the letters 
of administration granted to him ami to make a 
fresh grant to his creditor’s assignee. Ila m mood, 
In golds of, 30 L. T. 76 ; 22 W. E. 353. 

Administrator pendente lite.] — A. married 
woman, under a power given to her to that effeeiq 
duly executed a will. Her husband, by his will, 
made her universal legatee and sole executrix. 
She survived him, but did not take proi>at6 of 
his will; or re-execute her own. Litigat,ii>n having 
arisen on the ([uestion whether the wife's execu- 
tors were entitled to a limited or a general griuit 
of probate, the court appointed an administrator 
pendente lite to the estate of the husband, as 
well as one to her estate. Bawes, In goods of, 
L.E. 2P. 147; 23 L. T. 397. 

A party executed a wall and two coilicils, and. 
by the will he appointed executors, A suit was 
instituted to try the validity of the second codicil 
only, such codicil in no way affecting the 
appointment of executors. The court ref'ase<l to 
appoint an administrator pendente lite. Alor- 
timer v. Pauli, 39 L. J., P. 47 ; L. E. 2 P. 85 ; 22 
L. T. 031 ; 18 W. E. 901. 

Executors could not enforce in the court of 
chancery an agreement to purchase made with 
their testator, in consequence of an appeal to the 
house of lortis as to the validity of the will being 
still undecided, and their consequent inability 
to shew a sufficient title to the pi’operty. The 
court, on motion by the executors, and all parties 
consenting, rescinded the order by which it had 
delivered out probate to the executors, and issued 
to them in its place a grant of administration 
pendente lite. Wright v. B-ogers, 40 L. J,. P. 8 ; 
L. E. 2 P. 179 ; 23 L. T, 509 ; 19 W. E, 192. 

Administration pendente lite was granted to 
the defendant in a suit, the plaintiff not op^josing. 
Be Chatelaine, Pontigng, 1 Sw. Tr. 34 ; 27 L. 

P. 18 ; 6 W. E. 409. 

The court wiE follow the practice of the court 
of .chancery in appointing receivers, and will 
appoint an administrator pending suit where a 
bon^ fide suit is pending, irrespectively of the 
property being in particular danger. Bellm v. 
Bellew, 4 Sw, & Tr. 58 : 34 L. J., P. 125 ; 11 Jur. 
(N.s:) 588 ; 13 L. T. 247; 

In appointing an administrator pendente lite 
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the court cannot, oxce}it with the consent of all 
interested parties, give him special powers to pay 
an annuity, by way of maintenance, to one of the 
residuary legatees who is also one of the next of 
kin. Whittle v. KeaU^ 85 L. J., F. 54, 

Where an estate was insolvent and the subject 
of a suit for administration in chancery, 'but 
which was susperHied ])y the death of the adminis- 
tratrix, and could not ])e proceeded with without 
the appointment of an administrator, and the 
children of the deceased were all minors except 
one, and he was in New Zealand, and the solicitoi’s 
for the family intimated that none of the children, 
or any one on their behalf, would take out ad- 
ministration, the coui’t, on an application to grant 
administration to a creditoi’, who had proved his 
debt in the administration suit, declined to grant 
administration until the children should be cited, 
and the particulars of tlie <lcbt, as well as of the 
estate of tlie dcceas(.‘d, brought before the court 
by athdavit. Jiradleij, Jr {j(HHh of, 14 W. R. 409. 

Where the estate of a deceased consists of his 
share, of a business which he was carrying on in 
partnership at the time of his death, and which 
is continued to be cari'ied on by the surviving 
partner, the court will not appoint an adminis- 
trator pendente lite against the wish of the 
vsurviving partnei*, unless a strong case, is made 
that he is ilealing improperly with the business. 
Ilureell v. With, 85 L. J., : L. K. 1 P. 1U8 : 

12 Jur. (N.S.) 678 ; 14 L. T. 187 ; 14 W. 11. 515. ' 

The court ordered, in granting administration 
pendente lite, that the administrator should not 
remove certain diamonds which wci'c deposited 
in the Bank of England by the executors after 
the death of the testatiix. Smith v. Tehhltt, 16 
L. T, 96. 

Concurrent stiits were pending between the 
same }>arties in the court of chancery and court 
of probate, and the former had appointed a 
receiver of the personal estate of the deceased. 
The court at hrst refiisofl to appoint an adminis- 
trator pendente lite, ])ut afterwards, being satis- 
fied that no eon diet of jurisdictions would arise, 
and that the justice of the case required the 
order, appoints i the receiver of the court of 
chancery also administrator pendente lite at the 
instance of the creditors of the deceased, with 
the view^ of enabling them to obtain speedy pay- 
ment of their debts. Tlehhorm v. Tlelihonie 
and Tiohhornt\ Ji gooilR cf, 88 L. J., P. 55, 70 ; 
L. R. 1 P. 78U ; 20' L. T.‘S20, 1015 ; 17 W. R. 
832. 

Under s. TO ihe court has pow'er to appoint an 
administrator even though the application is 
made by a third person not party to the suit. Ih. 

The powers of an administrator pendente lite 
cease wiien a final judgment has been given. 
Wlelmd V. Jilrf 68 L. J., P. 162 : [1894] P. 
262 ; 6 R. 574 : 71 L. T. 267. 

See also eases post, cob 58S. 

On giving Security.] — An administrator 

pendente lite was appointed on his giving 
security to the amount of one year’s income of 
the property, his administration to be iinder the 
direction of the court. The court directed that 
he should not discharge claims on the estate 
until they had passed before the registrar. Charl- 
ton V. Ill HclRiarsh, 1 Hw. & Tr. 519 ; 2 L. T. 24 ; 8 
W, E. 259. 

On Administrator's Affidavit that it was 

for the G-ood of the Estate,] — In an interest suit 
between the Queen’s proctor and a person assert- 
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ing himself to be lawful nephew of a deceased 
intestate, ' the court appointed the person wdio 
had been made receiver in respect of the same 
estates in proceedings in chancery to be adminis- 
trator pendente lite on his affidavit that the 
estates in certain particulars would be benefited 
by being dealt with by a person clothed with 
such authority, and on consent of the parties 
to the suit. Jler Magest/fs Procurator- Geyieml 

V. Williams, 2 Sw. & Tr. 853 ; 5 L. T. 765. 

Application by Creditor not Party to the 
Suit.] — Where the parties to a testamentary suit 
took no steps to bring it to trial, and an action 
had been commenced in the chancery division 
in which a receiver had been appointed, this 
court, on the application of a creditor not a 
party to the testamentary suit, appointed an 
administrator pendente lite. JBmns, In goods of, 
60 L. J., P. 18 ; 15 P. D. 215 ; 68 L. T. 254. 

Representative of Deceased JText of Kin.] — 

W. died intestate, leaving a sister and several 
irephews and nieces, children of a deceased 
brother and sisters, his next of kin. The sur- 
viving sister died, and her administrator applied 
for a grant of administration of the goods of W. : 
--Held, that he was not entitled to administra- 
tion without citing the nephews and nieces. 
Walher, In goods of, 11 L. R., Ir. 360. 

Receivers of Real Estate.] — Before a receiver 
of real estate will be appointed by the court, it 
is necessary that it should appear, on affidavit, 
that the heir-at-law or the devisee, or other 
person having or pretending interest in the real 
estate, has been cited. Pnrday v. Field, 3 Sw. & 
Tr. 576 ; 33 L. J., P. 73 ; 12 W. R. 1088. 

The court has no power to appoint a receiver 
unless the validity of the wdll by which real 
estate is affected is in dispute. It therefore 
refused to appoint a receiver wdien the only 
question was as to the person who was appointed 
executor in the wdll. Grant v. Grant, 38 L. J., 
P. 55 ; L. R. 1 P. 654 ; 20 L. T. 684. 

To an Administrator in a Chancery Suit.] — 

On an application in the probate division by a 
defendant in a chancery suit for a grant of letters 
of administration to the estate of the plaintiff in 
that suit with a view to wind up the chancery 
suit : — Held, that an affidavit by the parties 
interested in the estate and assenting to such a 
course is necessary. Richardson, In goods of, 
35 L. T. 767. 

Held, also, that even with an affidavit before 
the court no order can be made without first a 
certificate under the hand of the judge in the 
chancery division before whom the suit is 
pending, which shall state that the course 
proposed is a proper one under the circumstances, 
Ih 

Sale ordered in Chancery after Appoint- 
ment.]— An administrator pendente lite having 
been appointed by the court of probate, a suit 
was instituted in the court of chaucery to 
administer the estate of the deceased, and an 
order was made in such suit upon the adminis- 
trator to sell certain property for the purpose of 
raising a fund to -pay the debts due from the - 
deceased’s estate. .The court of probate refused 
to interfere and .stop the sale so ordered by the 
court of chancery. ' TiMorm v*. Tiehhorm, 39 
L. J., P. 22 J Jj, R. 2 E 41 ; 22 L. T. 42. 
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When TTimecessary-— Estates Abroad.]— An 
administrator of C. in India recovered judgment 
against M. in an action in Calcutta. M. died, and 
Lis estate was being administered in England 
Held, that it was not necessary for the adminis- 
trator to take out administration in England to 
C.’s estate. Macniool, In re, Macniool v, 3£ac- 
mad, L. E. 19 Eq. 81 ; SI L. T. 566 ; 23 W.E.67. 

When Executor Insane or Abroad.] — ^Where 
one executor was insane, and the other was a 
seafaring man engaged on a voyage to the Bast 
Indies, the court passed them both over and made 
a grant of administration with the will annexed 
to a third person. Lewis, In goods of, 25 L. T. 
510 ; 19 W. E. 1038. 

d. In Cases of Husbands and Wives. 

To Widow or Next of Kin of Deceased Hus- 
band.] — The next of kin and heir to the real 
estate of the intestate contested the right to 
administration with the widow, on the ground 
of her want of interest through the insolvency 
of the personal estate. There was no distinct 
denial of the insolvency by the widow, but the 
evidence to prove it was not very conclusive. 
The court refused to depart from the practice 
of preferring the. widow, and made the grant 
accordingly. Feat v. Feat, 25 L. T. 108 ; 19 
W. E. 856. 

A person died intestate, leaving a widow and 
several minor children by a former wife. During 
his lifetime he had been assisted in His business 
by his brother. On the other hand, his widow, 
to whom he had been married but a short time, 
was entirely unacquainted with its management. 
These circumstances were held not to be sufS.- 
cieiit to authorise the court to grant a joint 
administration to the widow and to the brother 
as guardian of the minor children. Richards, 
In "(foods of 40 L. J., P. 29 ; L. E. 2 P. 216 ; 24 
L. T. 142 ; 19 W. E. 443. 

A testator appointed an executor, and be- 1 
queathed the residue of his personal estate to A. 
The testator and A. were lost in the same ship, 
and there was nothing to shew who was the sur- 
vivor. The executor renounced : — Held, that as 
the bequest to A. did not take effect, and there- 
fore was not transmissible to his personal repre- 
sentative, the widow of the testator was entitled 
to administration with the will annexed. Car- 
michad, In goods of, 4Sw.&: Tr.224 ; 32 L, J., P. 
70 : 11 W. E. 462* 

A testator, having in one clause of his will left 
all his personal property to his wife absolutely, 
by a subsequent clause gave her only a life 
interest therein. Under these circumstances a 
special grant was ordered to issue, which, after 
reciting the two clauses, should authorise the 
w'idow to take administration as the party named 
in them. Westropp, In goods if, 5 Jur. (N.s.) 
ISIS. 

A soldier, whilst stationed at the Cape of Good 
Hope, was married to A., and he being still resi- 
dent in that colony, such marriage was dissolved 
by a properly-constituted court there, by reason 
of A.’s adultery. This decree was made before 
the Divorce xict (20 21 Viet. c. 85). He sub- 

sequently, still serving with his regiment in the 
same colony, "was married to B., and this last 
marriage, by the law of the Cape of Good Hope, 
was a valid marriage : — Held, that B, was entitled 
to administration of his goods upon his death as 
his lawful widow and relict. Argent v. Argent, 


4 Sw. & Tr. 52 ; 34 L. J., P. 133 ; 11 Jur. (N.S.) 

I 864; 12L.T.768. 

When Widow passed over.]— The court will 
not, at any rate without notice, pass over the 
widow, who has been legally separated from her 
husband by reason of her cruelty, in granting 
administration to his estate. Ilder, In goods of, 
42 L. J., P. 18 ; L. E. 3 P. 50 ; 28 L. T. 479 ; 21 
W. E. 550. 

The court is precluded by 21 Hen. 8, c. 5, s. 3, 
from making a joint grant of administration to 
a widow and one of the persons entitled in distri- 
bution, even with the consent of the next of kin, 
and of all the other persons entitled in distribu- 
tion, and 20 & 21 Viet. c. 77, s. 73, does not 
enlarge the power of the court in such a case. 
Browning, In goods of, 2 Sw. & Ti*. 634 ; 31 L. J,, 
P. 161 ; 7 L. t. 217 ; 10 W. E. 96. 

An intestate left a widow and two children 
surviving. He had been separated for some time 
before his death from the widow, and she had 
been convicted of felony, and was leading a life 
of prostitution. The court passed her over, and 
made a grant to the son. Boddan, In goods of 
28L. T. 368. 

For sufficient cause, e.g. the misconduct of a 
widow in having eloped from her husband and 
lived in adultery, the court will grant adminis- 
tration to the next of kin in preference to the 
widow. Anderson, In goods of 3 Sw. & Tr. 489 ; 
33L. J., P. 149 ; 11 L.' T. 21.* 

The testator died, leaving a widow, but no 
issue. He bequeathed a policy of insurance for 
lOOZ. to his sister for her separate use, but ap- 
pointed no executor. Such policy of insurance 
comprised almost the whole of the personal 
estate of the testator, and there were charges of 
adultery against the widow. The court, in the 
exercise of its discretion, without going into the 
allegations against the widow, made a grant of 
letters of administration with the will annexed 
to the sister of the deceased, as the person having 
the larger interest, but ordered that the widow 
should have her costs out of the estate. Homan, 
In goods of 52 L. J., P. 94 : 31 W. R. 955. 

An intestate was a clerk in the treasurers 
; office of a corporation. The borough treasurer 

■ had admitted that he had been guilty of em- 
bezzling a large sum of money belonging to the 

, corporation, and it was also suggested that money 

■ was due from the deceased to the corporation : — 

, Held, that there were no special ciroumstanceB 

within 20 & 21 Viet. c. 77, s. 73, to Justify the 
; court in passing over the widow and granting 
, administration of the estate to a third person. 

! Wells Y, BrooJi, 25 W. E. 463. 

; J. B. died, leaving her husband G. B. and 
’ several children her surviving. G. B. remarried, 
i and died without administering the effiects of his 
[ first wife. Letters of administration of the effieets 
> of G. B. were granted to a creditor, who renounced 
air right to administer the effects of J. B. : — 
I Held, that the children of J, B. were, and not 
* the widow of G. B. was, entitletl to the grant of 
I administration of the effects of J. B. Bell, In 
L goods of 1 Sw, & Ti'. 288 ; 29 L. J., P. 162 ; 5 Jur, 
i (N.S.) 473 ; 7 W. E. 349, 

Where a testator assigned his property on 
i trust, to take effect on his death, for his widow 
i and children, the court, in favour of the inten- 
, tion, granted administration, passing over the 
I widow, who was first entitled to the trustee. 
3 VCosnahan, In goods of 35 L. J., P. 76 ; L. E. 1 F. 
, 1 183 ; 14 L. T. 337 ; 14 W. E. 969. 
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The court., being of opinion that the widow of 
the deceased testator w^'as hostile to the next of 
kin, and that she was going abroad for some time, 
passed her over, notwithstanding her opposition, 
and made a grant to a son of the testator by a 
former marriage, under s. 73 of the Probate Act. 
Mh'ley, In (joods 66 Ij. T. 590. 


Husband.] — A husband is entitled to take out 
administration, in right of the wife, to her next 
of kin, deceased intestate, and her renunciation 
in favour of a third person, e.g. a creditor of 
the deceased, will not deprive the husband. of his 
ricdit. Ha ij lies v. Hattlieioi-, 1 Sw. & Tr. 460 : 8 
W. R. 76. 

Though the ecclesiastical courts are bound by 
the statute to grant administration to the next 
of kin of a wife, yet that does not bind the 
right in equity ; for a surviving husband has 
her vrhole right vested in him at the time of 
her death, and her whole property belongs to 
him. 

Though a husband died before he took out 
administration to his wife’s estate, it shall go to 
his representatives, for it is vested in him at her 
-death ; but had the wife survived, her chose- in 
.action not reduced into the husband’s possession, 
would have survived to her. MUot v. Collier. 3 
Atk. 526. 

Quasre, whether a husband who, by a, deed of 
separation, has resigned all claim to the pl’operty 
■of his wife, is thereby excluded upon her death, 
in his lifetime, from taking any interest as her 
representative. In such a case the court will not 
grant administration to the next of kin of the 
•wife unless the husband is cited. Oranmore 
{^Lord), In goodn oI\ 30 L. J., P. 183. 

The next of kin of a married woman are not 
n,t liberty to question her husband’s right to 
.administer to her estate on the ground of the 
nullity of the marriage by reason of the impotence 
-of the husband. A. v. H., L. R. 1 P. 559 : 17 
W. 11.14. 

A married -woman was the only legatee of a 
will which contained no appointment of an 
■executor. Tier husband refused to consent to 
her taking the grant of administration with the 
will annexed, or to join the bond. The property 
being left to her separate use, the court made the 
grant to her attorney without the husband’s 
■consent. Warren, In goods of, 37 L. J., P. 12 : 
L. R. 1 ?. 538. 

Rule 50, 1862, which directs that no person 
•who renounces probate or administration in one 
•character shall be permitted to take represen- 
tation to the deceased in another, does not apply 
to the husband of a residuary legatee who signs 
.a renunciation, executed by his wife, merely to 
signify his assent to her act. As a creditor he 
may take administration notwithstanding his 
signature to such a document. Biggs, In goods 
Aif 37 L. J., P. 79 ; L. E. 1 P. 595. ' 

A married woman, with her husband’s assent, 
made a will. After her death, her husband took 
the property bequeathed to him by the will, and 
at his death the will was found amongst his 
papers. The court granted probate of the will 
to the executors upon the ground that the 
husband after his wife’s death had continued 
"his consent. Child, In goods of 16 W. E. 407. 

A. died leaving all the property over which 
..she had power of appointment to B., who was 
married and resident in America. B.’s husband 
•came to England and applied for a grant of 
.administration with the will annexed. The 


court, before making the grant, required that 
B.’s consent should first be obtained. Williams, 
In goods of 17 L, T. 518. 


— ~ Where Executor Hamed.] ~ Where a 
married woman dies leaving a duly executed will 
and appointing an executor, if the executor sur- 
vive the testatrix, although no property pass under 
the. will, the executor must take probate, and an 
application by the husband for administration 
must be refused. Dodsicorth, In goods of, 73 
L. T. 315. 


Where no Executor Named.] — ^Where a 

feme covert has a power to dispose of her estate 
by will, the writing she leaves ought first to he 
propounded as a wnll in the spiritual court ; 
and if no executor is appointed, they will grant 
administration to the husband with the will 
annexed. Ross Y. Bwer,^ 


^ Of Administratrix.] — A creditor’s admi- 

nistration of the personal estate and efiects of B. 
was granted to C., a feme sole. G. subsequently 
intermarried with D., and died six weeks after- 
wards, leaving part of the estate of B. unad- 
ministeredj'and the debt in respect of which she 
had obtained the grant still owing. The court 
held that E. had not reduced his wife’s chose in 
action in the debt into possession by merely 
taking possession of that part of B.’s estate 
which he found in her hands, and refused to 
make to him a grant de bonis non of the goods 
of B. until he had first taken out administration 
to his wife. Risdo^i, Hi goods (f 'd8 L- J., P. 40 ; 
L. R. 1 P. 637 ; 20 L. T.'SSO ; 17 W. R. 576. 


When Husband passed over.] — Where the 
estate of a testatrix, who had been deserted by 
her husband, consisted almost entirely of a share 
in a partnership business, and uo executor or 
residuary legatee was appointed, the court 
granted administration under s. 73 with the will 
annexed to a son, and dispensed with the citation 
of the husband. Shoosmith, In goods of 63 
L. J., P. 64 ; [1894] P. 23 ; 6 R. 567 ; 70 L. T. 
809. 

Where the husband of a deceased intestate had 
left her and resided apart from her for some years 
before her death, the court, on proof that the 
husband had been cited to take out letters of 
administration to the personal estate and efiects 
of his wife, and had entered no appearance to the 
citation, passed him over, and made a grant to 
the eldest son of the intestate by a former hus- 
band. Moore, Ingoodsof 60 L. J., P. 98 ; [18911 
P. 299. 

The coui’t made a grant, under s. 73, by reason 
of the “special circumstances” of the case, in 
respect of a married woman’s separate estate, in 
favour of her father, passing over her husband, 
who was out of the country, without requiring 
him to be cited. Hill, In goods of 66 L. T. 380 ; 
56 J. P. 297. 

Moneys belonging to or now vested in the 
mother of the deceased (her daughter) were, 
under a misapprehension, paid into a savings bank 
account standing in the name of the deceased, who 
died more than six years ago, leaving a husband, 
who, although he knew of the account, took no 
steps to obtain administration, and left this 
country for Hamburg and thence for America : — 
Held, on motion, that the court would not grant 
letters of administration to the mother without 
notice to the husband. Busch, In goods of 6 
R. 638; 42 W. R. 304. 
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Where a married woman domiciled in Canada 
died intestate, leaving a husband and two minor 
children her surviving, the court, on the affidavit 
of a member of the Canadian bar that by the 
law of Canada the children, pd not the widower, 
had the first right to administer the estate of a 
married woman dying intestate, granted letters 
of administration to the attorney of the said two 
minor children. BaUn^ In goods of, 59 L. J., P. 
46 ; 62 L. T. 185. 

The marital right of the husband as adminis- 
trator by law excluded by a limitation to the 
next of kin of the wife. Andei'son v. Dawson, 15 
Ves. 537. 

To Eepresentatives of Husband and Wife — 
Death of Wife.] — A wife whose personal estate 
consisted of a legacy which became payable in 
1864 died in 1856 intestate. In 1845 her hus- 
band went abroad, andvras last heard of in 1853 : 
—Held, that as there was no evidence that she 
died a widow, her next of kin was not entitled to 
administer without citing the representatives of 
her husband. jVichols ov Me lioUs, In goods of, 
41 L. J., P. 88 ; L. B. 2 P. 461 ; 27 L. T. 323 ; 
21W. R. 161. 

The rule that when husband and wife perish 
together, and there is no evidence that the one sur- 
vived the other, administration of their personal 
estate will be granted to their respective next of 
kin, is not applicable to such a case. IV. 

Where a married woman makes a will and 
appoints no executor, the persons interested under 
the will are entitled to the grant in priority to 
the husband, who can only obtain the grant on 
their renunciations being filed in the registry. 
Bailey, In (foods of, 2 Sw. &Tr. 135 ; 30 L. J., P. 
190 ; 4 L. t. 90 ; 9 W. R. 540. 

A woman, being entitled to a legacy on the 


which the feme covert had as executrix. Bagno, 
In goods of, 1 Sw. Tr. 132 ; 6 A\. R. 815. 

A. died in Ireland. B., his execiitoi’, proved 
his will there. B. died, and C., his executoi', 
proved his will in Ireland and had the Irish 
grant resealed in the principal registry of tlie 
court of probate in England : — Held, that the 
chain of representation was not continued, ami 
that 0. was not entitled to a grant of adunnis- 
tration of the personal estate and eifects in 
England of A.’s wife, who predeceased her hus- 
band. Gaynor, In goods of, 3S L. J., P. 79;. 
L. R. 1 P. 723 ; 21 L. T. 367 ; 17 W. R. 1062. 

When a married woman, with her husband’s 
consent, had made investments in her own 
name, and had made a will in his life disposing 
of property over which she had a power of 
appointment, and of all her other propert;y, am 1 
her husband had, in writing, consented to and 
approved of the will, and the wife died in the 
husband’s lifetime, the court revoked a limited 
grant made to her executors, and decreed a 
general grant of administration with the will 
annexed to them, upon the consent of the personal 
representative of the husband to such grant being 


taken out administration to his wife : — Held, 
that the legacy formed part of the estate of the 
husband, and that administration to the wife in 
respect of such legacy could only be granted to 


the representative of the husband. Harding, In 
(foods of, 41 L. J., P. 65 ; L. R. 2 P. 394 ; 26 L. T. 
668 ; 20 W. R. 615. 

In the absence of express words in the grant, 
the administrator with the will annexed of a 
married woman, who ’was an executrix, takes only 
as administrator of an executrix, and has no 
relation with the original testator. Bridger, In 
goods of, 47 L. J., P. 46 ; 26 W. R. 535. 

A husband appointed his wife and two other 
persons as executrix and executors. The wife 
remarried and died, having, duiing her second 


husband her sole executor. The husband took in 1856. Probate of this will was opposed by the 
out letters of administration with the will husband, wdio asserted his marital right to his 
annexed. Part of the estate of the original tes- wife’s property : — Held, that the property had 
tutor remained unadministered, the tw^o other been acquired to the wife's sole use, and the jus 
executors having predeceased the wife. The disponendi would therefore attach to such pro- 
court held that the grant of letters of administra- perty. Had don v. Fladgate, 1 Sw. k. Tr. 48 ; 27 
tion to the second husband, with the will of his L. J., P. 21 ; 6 W. R. 456. 
wife annexed, did not continue the chain of A husband died intestate leaving a widow, 
representation to the original testator, and, with His whole estate was under the value of 500/., 
the consent of the second husband, granted and therefore became the absolute property of 
administration of the unadministered effects of the widow, by virtue of s. 1 of the Intestates’ 
the testator to his daughter as one of the residu- Estates Act, 1890. The widow died leaving a 
ary legatees. Ih. will disposing of all her property, whereof she 

Where a husband survives the wife, and dies appointed an executor, but without having taken 
intestate, without administering to her estate, out adnfinistration to the estate of her deceased 
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by the executor of granted administration of her effects to the 
linistration to the eldest son, the trustee named in their father’s 
tc, the court made will, in preference to the nominee of the other 
preference to the next of kin, five in number. StaUiUm^ In goods 
testate ; but, inas- of, 40 L. J., P. 25 ; L. K. 2 P. 212 ; 24 L. T. 
ty that the estate 320 ; 19 W. R. 567. 
dl turn out to be 

2 the grant under Grant of Letters of Administration to 

.ct, 1857. Bryant, Wife’s Father,}— A husband agreed by deed of 
1896] P. 159. separation that if his wife died intestate her next 
of kin should be entitled to her property. She 
died intestate, leaving separate property of which 
A. husband was lost she had become possessed by virtue of the deed, 
ig made a will by the court, notwithstanding that the husband 
to his wife, who objected, granted letters of administration to her 
:aken any steps to father, limited to that property. Allen v. Hmn~ 
for several years 52 L. J., P. 24 ; 8 P. D. 16 ; 48 L. T. 125 ; 

ney in the funds *■^1 W. R. 292 ; 47 J. P. 24. 

husband, bat the official Receiver in Husband’s Bankruptcy.] 
S' w —The court made a grant of administration 
■cHmi "onder s. 73 of the Probate Act, 1857, in respect 

nnr TiiPi’A WAQ personal estate and effects of a married 

PCI in whip! fi"p woiuan who had died intestate, leaving her hus- 
.A nUon-A/- f band surviving, upon the application and in favour 

le absence of evi- official receiver iu her husband’s bank- 

refeed to J' 

I oriTipYP 1 nf Vi- ^ Bstatc of u married woman 

'frnfn ’ >J intcstatc, leaving her husband, who 

survived her, an undischarged bankrupt, whose 
estate was vested in the hands of the chief 
1 1 A f’ ^ official receiver in bankruptcy, under the Bank- 
SmS to nir r/f 121 ; the court, upon motion 

\ ‘ , ; ' by the chief official receiver, made a grant to 

xLt tnagieement personal estate and effects of the 

nmei was en i leci, intestate, and, on account of the 

smallness of the estate, dispensed with any 
e . ine imsDancl the husband of the deceased, 

appeared, and no ^oruiUy, A goods of, 74 L. T. 461. 

* official receivers in bankruptcy, as 

1 icoO. ine wire s estate of the husband of a deceased 

intestate, applied for administration without 
. 0 or tne I’ostee, ^he husband. The amount of the estate 

ncn was laentinea ^s. I0d„ which was claimed by the 

husband s 'oupaid receiver on behalf of the creditors of the 

inch was part or ijankrupt : — Held, that notice of some kind must 
1 7^' , be given to the husband, but that, upon the 

e husbana to have .eg^trar being satisfied as to this, the grant 
’ ™'Sht go. Jlorgwi., In goods of 7.5 L. T. 190. 

me gave his wife Administration Bond— Consent of Husband.] 
h accumulated as — Since the Married Women’s Property Act, 
'ed the dividends, 1882, when a married woman is administratrix, 
every way treated it is not necessary that her husband should join 
oporty. The wife in the administration bond. Ayres, In goods of, 
usband’s consent, d 2 L. J., P. 98 ; 8 P. D. 168 ; 31 W. R.'660 : 47 
nted an executrix, j, p, 440. 

and died without When a wife is entitled to administration, and 
that the testatrix the husband refuses to join in the administration 
ate, of which the bond, or to assist her in obtaining the adminis- 
2lf trustee for her, tration, the court will grant the administration 
sndi attached, and to her, allowing a third person to execute the 
tied to a limited bond for her. Batlierla^id, Bi goods of, 4 
Sw. &Tr. 125 ; 27. 8w. &: Tr. 189 ; 31 L. J,, P. 126 ; 8 Jnr. (N.S.) 


When the universal trustee in a will was a 
married woman, the property being given to her 
for her sole and separate use, and the husband 
refused to execute the bond unless she undertook 
to share the property with him, the court granted 
administration with the will annexed to the 
attorney of the wife under s. 73 of Probate Act. 
Warner, In goods of, 17 L. T. 221. 

Husband and Wife d3ring together.] — See 
post, col. 495. 
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4. On Presumption of Beath. 


in order tliat such letters should be pro<l.Liced 
or their absence sufficiently explained. _ In 
New these cases it is necessary that the applicant 


Probable Death at Sea.]-~A settler in New these cases it is necessary ma-L ri c 
Zealand embarked 1st July, 1856, in a vessel sho^d deposed his ora 
bound for Sydney on his way to England. The of f bv tbot^of 

vessel neve/ reached Sydney, and no intelligence, such affidavit sho^d be corroboiated bj of 
after inquiries had been instituted, having been some other member of the taimlj , 01 , litliuc 
obtained as to the vessel, or any of those on be none siicb, a person acquainted with the 
board, she was supposed to have foundered at sea, deceased, wffio should also swear to his personal 
in Rome heavv P-Sk which occurred at the time belief m the death. Clarlte, In goods a/, bb 


in some heavy gale, which occurred at tl 
she was making the voyage in question :• 


-Held, L. J., P. 9 ; [1896] P. 287. 

“that 'his death was to be presumed, and that Upon motion to pi^sump 

advertisements in newspapers for persons sup- who sailed from this kv,? 

posed to be dead might be dispensed with, when llnstralia on board a small wesstl which 
their history is known and traced within a short at Cape lown and was nevti hcaul oi att,i 

. , « , . V .. 1 J Tl":.......-?,, 7^,1 ln«>v7Tnn* + 1'1 a f rinrt: tliA oortlfioato 01 tllO ICiflStJ Ul- 


should have been made in ten weeks. Nothing second mate at the tune when she w^as last heard 
had been heard of either the “Brevet” or crew of, and that he w’-as supposed drowned. 1 lO 
since she left Liverpool. The ship was insured, and certificate was furnished m pursuance ol: the 
the underwriters had paid policy thereon, as provisions of the Merchant Shipping Act, lb., I, 
upon a total loss Held, that his death was to and two members of the deceased s family swore 
be presumed : the payment of policy by under- to their belief in his death. The undeiwi iteis 
writers was strong evidence in favour of such of the vessel had paid the insurance money, as 
presumption. Mam, In goods of, 1 Sw. & Tr. 11 ; upon a total loss, and notice had been gijen to 
27 L. J, P. 5 • 6 W. E. 262. office with whom the deceased's life was 

On the Vr>th November,* 1857, S. sailed from insured. The court presumed the death as having 
Barcelona to Constantinople, the average dura- occurred on or since the date when tlm^ vessel 
tion of the voyage being thirty days. The vessel was last heard of. Dodd, In goods of , ii L. 
had never arrived at her destination, nor had 137. 

anything been heard of her or the crew, and the « ^ „ .r 

insurers of the ship had paid as upon a total loss. Consent of Insurance Company— -Letter con-* 
The court refused to grant administration to his taining such Consent ordered to be filed. 
effects, as it did not appear that any inquiries Where an application Avas made for leave to 
had been made for the crew at Barcelona, but presume the death of a sailor as having^ been 
allowed administration to pass conditionalljq on drowned at sea, and the applicant had received a 
an affidavit of such inquiries having been made letter from an insurance company, in whose office 
without the result being filed in the registry, thedeceasedw^as insured, consenting to the motion, 
^nytli, In goods of, 28 L. J., P. 1. the court ordered such letter to^be filed with the 

A master of a ship sailed in her from Deme- papers. Sanl, In goods of, 6d L. J., P. lui ; 
rara, on the 23rd of October, 1858, bound for [1896] P. 151. 

London, the ordinary duration of the voyage 

being five or six weeks. A few days after sail- Advertisement.] — The court refused to dispense 
ing, a hurricane passed over the West Indian Avith the usual advertisement in iieAvspapers 
Islands, in which it AA^as supposed that the ship before presuming the death of a sailor avIio had 
and all hands had been lost, neither the vessel been last heard of in 1859, as then about to sail 
nor any of the ere av having been heard of since from Ncav Zealand to China in a barque now 
the vessel sailed. The underAAuiters on the believed to have been lost, AfMnson, In good^ of, 
vessel had arranged to pay the amount insured Ir. K, 7 Eq. 219. 

as upon a total loss. On these facts, a motion It is a general rule of practice in the probate 
made on the 30th of March, 1859, for a gi^ant of division that no death Aviil be presumed merely 
administration of the effects of A., was rejected, on the ground that the supposed deceased has 
the court holding that the application ’was prema- disappeared for many years, and is probably 
ture, since, though the vessel might he lost, the dead. This rule applies even in cases wdiere the 
crew might have been picked up by a vessel supposed deceased has corresponded Avith hia 
bound on so long a voyage, that tidings of them family for many years, and has suddenly ceased 
could not have been received in the period that to do so. Semble, this rule is not affect erl ])y the 
had elapsed since the vessel was last heard of ; smallness of the estate. Rohurtson, In goods 
and that inquiries should have been made at {>/■, 65 L. J., P. 1 6 ; [1896] P. 8. 

Demerara for the creAV ; but on the 22nd of 

June, 1859, the underwriters having paid the Hot heard of for Seven Years.]— The liusband 
amount insured on the vessel, and nothing having of A. had, seven years before her death, left this 
been heard of either her or any of the creAAq country for America, and had not been heard of 
administration was granted. Bishop, In goods since three days after his arrival there, although 
of, 1 Sw. & Tr. 303 ; 28 L. J., P. 93 ; 7 W. E. 375. he had been advertised for in that country 
_ , Held, that he must be presumed to be dead, and 

Evidence.] — The court will not presume the probate was granted of her Avill as if she had died 
death of a person until it is satisfied that it has a widow. How, In qoods of, 1 Sw. k Tr. 53 : 27 
before it the best evidence that can reasonably L. J., P. 37 ; 4 Jur. (is'.s.) 366. 

If on the subject. Therefore, where T. was not heard of from December, 1846. 

the affidavits filed m support of a motion for More than seven years after vA'ards, namelv, in 
presiimption of death spoke of certain letters September, 18.54, he avouM, if alive, have become 
of the deceased, the court adjourned the case entitled, by the death of a relative, to a share in 




— - Widow Abroad in Lunatic Asylum not 
cited.] — The widow of a deceased intestate being 
absent in the colonies, and confined in a lunatic 
asylum, the court allowed the grant of adminis- 
tration to go to one of the children without citing 
her. Jameson^ In goods of^ 4-6 J. P, 40. 

— — Divorced Wife not cited.] — ^Administra- 
tion of the estate of a deceased intestate whose 
marriage had been dissolved by the high court 
of judicature in Bombay, granted to his next 
of kin without citing the divorced wife. Nares^ 
In goods bf^ 57 L. J., P. 19 ; 13 P, B. 35 ; 58 
L. T. 529 ; 36 W. B. 528 ; 52 J. P. 231, 

Son preferred to Father of Intestate.]-~If 
there be grandfather, father, and son, and the 
father dies intestate, the son shall have the 


, 5., Kext of , Kin. 

Generally.] — The consent of the next of kin, 
who are miiiors, and some of them of tender 
years, is not sufficient to justify the court in 
making a joint grant of administration to the 
widow and one of the other next of kin, unless 
there are special circumstances for departing 
from the general practice of the court. Newholdy 
In goods of] 36 L." J.. P. 14 ; L. K. 1 P. 285 ; 15 
L. T. 248 15 W. R, ^2. 

On sufficient grounds shewn, the court will 
depart from the general practice of the registry 
by which a party originally entitled in distri- 
bution is preferred in making a grant de bonis 
non to a party having a derivative interest, e.g, 
the personal representative of the next of kin, 
and will make the grant to the latter. Carr, In 
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her residuary jiersonal estate. This share had, 
in his absence, been paid into the account of the 
accountant-general of the court of chancery^ 
wdio, it was stated, was prepared to pay it to T.'s 
administrator. He had no other property in this 
country. The court declined to make a general 
grant of administration to his brother, on the 
ground that he must be presumed to have died 
before the death of his relative, but made a grant 
limited to substantiate proceedings to the court 
of chancery. Turner, In gpods^of, 3 Sw. & Tr. 
476 ; 33 L. J., P, ISO ; 10 Jur, (N.S.) 708. Bee 
also Pech, In goods of] post, col. 496. 


Grant to IJominee of Parties interested.] — 
On a motion for presumption of death of an 
intestate, the 00111.4: will also grant administration 
to a nominee of all parties without requiring a 
special motion for that purpose. Cwrling, In 
goods of 11 U. 585. 


Death of Husband of deceased Intestate- 
Refusal.] — Where a married woman died 
intestate in March, 1889, without issue or 
parent, having lost all trace of her husband 
since July, 1873, and application was made to 
the court by her natural and lawful sister and 
one of her next of kin, for leave to presume the 
death of the husband of the said deceased intes- 
tate : — Held, that it was contrary to the practice 
of the court to presume the death of a person 
other than the person whose estate is in question, 
and refused the application. Semble, the proper 
course would have been to cite the husband by 
advertisement. Clark, In good^^ of, 59 L. J., P. 
6 ; 15 P, D. 10 ; 61 L. T. 653 ; 38 W. R. 448. 


Affidavit supporting Application for Adminis- 
tration.] — It is not necessary, in a case of 
administration on presumption of death, in an 
affidavit for administration, to negative the 
existence of the jiersons who would, if alive, 
have prior interests to the applicant at the time 
of the death of the deceased, if the applicant is 
unable to do so. It is enough to negative their 
existence at the time of swearing. Sloane, In 
goods of 11 L. T. 149. 


Foreign Grant followed.] —‘Where a foreign 
court of competent jurisdiction had made a 
grant of administration on the presumption of 
the death of the intestate Held, that the grant 
might be accepted by the court of probate as 
sufficient proof of the death without requiring 
it to be proved by independent evidence. 
Spenceleg, In goods of, 61 L. J., P, 133 ; [1892] 
P.255. ' 


goods qf, Jj, n. 1 P. 291 : 16 L. T. 181 ; 15 W. R- 
718. 

The next of kin of an intestate has by law the 
same title to administration as has the widow, 
though, under ordinary circumstances, the prac- 
tice is to make the grant to the widow\ Cursor, 
In goods of 31 L. J., P. 170. 

A person who is entitled to administration as 
next of kin cannot take the grant as a creditor. 
IP 

The next of kin is entitled to administration 
of the personal estate on the oath that the 
deceased died intestate, except as to real estate. 
Parldns, In goods of 1 Sw. & Tr. 465 ; 29 L. J., 
P. 47 ; 5 Jur. (K.S.) 1270. 


To Father with Will annexed where no clear 
Disposition of Residue. ] — The testator bequeathed 
to his father “ a life interest, or until he shall 
marry again, of one-third of such money, stocks, 
funds or other securities, not hereinafter specially 
devised, as I may die possessed of ; ” and he gave 
the other two-thirds of his capital among such of 
his brothers and sisters as should attain the age 
of twenty-one. He also directed that, on, the 
death or second marriage of his father, the one- 
third part, and the share of his mother’s estate 
which would then belong to him, should be 
divided among his brothers and sisters. There 
was no specific gift of the residue ; both the 
executors named in the will renounced probate. 
The court made a grant to the father of the 
deceased, as next of kin, of letters of administra- 
tion with the will annexed, with a memorandum 
to the effect that the will contained no clear 
disposition of the residue. Aston, hi goods of 
50 L. J., P. 77 ; 6 P. D. 203 ; 30 W. R. 92 ; 45 
J. P. 816 ; 46 J. P. 104. 


To Children.] — The court granted adminis- 
tration to the natural and lawful child of the 
deceased, she having been born six months after 
the marriage of her parents. Tnrmcli v. Tur- 
nock, 36 L. J., P. 85 ; 16 L. T. 611, 

P. bequeathed the residue of his personal estate 
to be equally disposed of between five of his 
children whom he named. One of those children 
died in his lifetime : — Held, that the five children 
took as tenants in common, and the share of the 
deceased child therefore lapsed to the undisposed 
residue, and the court granted administration 
with the will and codicil annexed to B., son of 
the deceased, not as legatee, but as entitled as 
one of his next of kin to part of the undisposed 
residue. Pile, In goods of 2 Sw. & Tr. 628 ; 31 
L. J., P. 40 ; 7 L. 1\ 194. 



Kepreseiitative of If ext of Kin or Party 
entitled in Distribution — G-eneral Enle — Excep- 
tion.] —A. having died intestate, leaving bis 
sister his sole next of kin, and several nephews 
and nieces entitled in distribution, his sister took 
out letters of administration to his estate, and 
died, leaving two daughters, whom she api)ointed 
executrixes of her will, one of whom having 
proved that will the court granted to her letters 
of administration de bonis non of the goods of A. 
K’he general rule is, that a party originally 
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administration, and not the grandfather. Cfoohe 
Y. Watt^ 2 Yern. 125. 


Grandmother preferred to Aunt of Intestate.] 
— One dies intestate, leaving an aunt and a 
grandmother his next of kin ; the grandmother 
is nearer of kin than the aunt, and is entitled 
to administration. Blacliborongh v. Davis, 1 
P. ^Yms. 41. 


Children of First Wife preferred to Second 
Wife.] — A. died intestate, leaving her husband 
and children by him surviving. Her husband 
afterwards married B., and upon his dying intes- 
tate, leaving B. and children by both wives him 
surviving, administration of his effects was 
granted to a creditor, the widow and children 
having been duly cited, but not appearing. 
Afterwards a sum of money, to which A., at the 
time of her death, was entitled in reversion, 
became payable to her estate, and the creditor 
renouncing his right to administration of A.’s 
estate, B. applied that it might be granted to 
her : — Held, that B. had no right to the grant, 
as she was the representative neither of her hus- 
band nor of A., but that on the renunciation of 
the creditor, the representative of B.’s husband, 
the children of A. were entitled to the grant. 
Ddl, In goods of, 1 Sw. k Tr. 288 ; 29 L. J., P. 
162 ; 5 Jur. (N.S.) 4-73 ; 7 W. B. 349. 


When Testator of Unsound Mind.] — A person 
made a will, whilst of unsound mind, in favour 
of a charitable institution. The only party 
interested to support it being cited to propound 
it, or shew cause why it should not be treated 
{IS void, did not appear. On an affidavit of the 
medical attendant of the deceased, as to his testa- 
mentary incapacity, administration was granted 
to one of liis next of kin, as in an intestacy. 
Derry Y, Dyke, 1 Sw. k Tr. 12 ; 27 L. J., P. 7 ; 6 
■VY. B. 275. 


and the residuary legatee had been cited and had 
not appeared, the court refused to grant letters 
of administration with an earlier will annexed 
until the next of kin of tlie residuary legatee had 
been cited. Thomas v. Payne, 31 L. T. 553 ; 23 
W.B.71. 

A husband and wife executed identical wills, 
each appointing the other universal legatee and 
sole executor, and substituting executors in case 
of the other dying first. They started together 
upon a voyage in the same ship, which was 
supposed to have been lost at sea with all on 
board. There was no evidence that eitlier of 
them survived the other Held, that a grant of 
administration with the will annexed of the 
estate of each, as in case of an intestacy,^ might 
be made to one of the next of kin of ejte-h. 
Alston, In goods of, 61 L. J., P. 92 ; [1892] P. 
142 ; 66 L.'T. 591. 


Ko Evidence as to whether Son or Father died 
first.]— Where the [)i’esum})tion of A.’s death 
arose from the fact that he had not been heard 
of for seven years, and there was no eviilence 
that he was ever married or had left a will, and 
his father died before the expiration of the seven 
years, the court, on account of the im}}Ossil)ility 
of ascertaining whether or not A. had survived 
his father, under 20 k 21 Yict. c. 77, s. 73, 
granted administration to the next of kin of A., 
without requiring administration to be taken out 
to his father. Astell, In goods of, 31 L. J., P. 38. 

A bachelor, who had gone to Australia, liad 
not been heard of for seven years. His father 
died intestate about two years and. five raoTitlis 
before the expiration of the seven years. Xo 
personal representation had been taken out to 
the father. It being uncertain whether lie died 
before or after his father, the court gnmted 
administration of his effects to his sister. Peek, 
In goods of 2 Sw. k Tr. 507. 

S. died on the 7th August. 1858, a bachelor and 
intestate, leaving his mother and sister surviving 
him. His father left England in 1840, and had 
not been heard of since the .receipt of a, letter 
dated the 9th July, 1854 ; but there was no evi- 
dence on which the court could presume that the 
father was not alive on th.e 7tli August, 1858, 
and the grant of administration to the estate was 
accordingly made to the mother, under the power 
given by 20 & 21 Viet. c. 77, s. 73. Smith, In 
goods of, 2 Sw. k Ih*. 508 ; 31 L. J., P. 182 ; 7 
L. T. 193 ; 10 W. B. 586, 


Death of Testator and Legatee at Same Time.] 
—Y^hen the testator and his residuaiw legatc4 
have been drowned at the same time and in the 
same ship, the legacy is extinguished, and. the 
grant will be made as in case of an intestacy. 
Carniwhael, In goods of 4 Sw. tk Tr, 224 ; 32 ]j. J., 
P, 70 ; 11 W. B'. 462. 


Death of Husband and Wife— No Evidence as 
to which died first.] — W. perished with his wife 
an<l only child, an infant, in the Cawnpore mas- 
sacre, leaving no will. There being ncT evidence 
as to survivorship, the court granted adminis- 
tration of his personal estate, as having died a 
widower, to his mother as his next of kin. The 
administi'ator’s oath, instead of being in the 
usual form, may state that there is no reason to 
believe that the wihi survived the husband. 
IVainwrigU, In goods of, 1 Sw, k Tr. 257 : 28 
L. J., P. 2. 

G-., with his wife and three children, perished 
in a shipwreck. There being no evidence as to 
survivorship, and no will, the court granted 
adniinivStration of his estate as having died a 
widower to the maternal grandfather of the 
surviving children, and directed that the adminis- 
trator’s oath, instead of being in the usual form, 
should state that there was no reason for believ- 
iiig that the wife had survived her husband, 
Gr instead, In goods of, 21 L, T. 731. | 

Y^hen husband and wife die bv the same | 
calamity, and there is no evidence that the one ! 
survived the other, administration of their per- i 
sonal estate will be granted to their respective i 
next of kin. Wheeler, In goods of, 31 L, J,, P. 
40. . . ! 

Y^hen a testator made a will appointing a sole : 
e.pcutrix and residuary legatee, and next day 
killed his wife and committed suicide when (as j 
found by a coroner’s jury) in a state of insanity, i 
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derivative interest ; ])iit, tlie court has a discretion 
ill the matter, ami will, in a })roper case, make a 
grant to tlie party having the deiivativo interest, 
jn’evided all tlie persons entitlul in <listribution 
have been cited, or shall by appearance or con- 
sent waivii citations. Jotuh'ion, In. <foo(U of\ 7 

h, 11., Ir. 1. 

To Mother on Father renouncing.]— One died 
inte-tatc, unmarried and without issue, leaving 
his father and mother surviving him. Ills assets 
consisted mainly of llic anmunt of a promissory 
note, which was payalde by inslahnents, which 
flic intestate bad, by lettei's io his mother and 
his solicitors, directed the latter to hand over to 
liis mother. Several oi‘ the instalments had liecn 
]>aid to )ier before lh(‘ inU‘sta.te’s death. The 
court, acting under I he 78th stif.Uion of the Pro- 
bate Act. i8:>7 (whieli corresponds with the Tlird 
section of ilte Eneii'-li ;iet.'), and oti tlie renun- 
ciation of the itifest.af e's bitlier, granted tidniinis- 
tration to the nit»lher. /n r/nofh' of. 

7 L. ib, Ir. I7«;. 

To Sister when Mother is of Great Age,] — A 
s]»inster <lied intestitte. leaving :i mother and a 
sister. Tlie birniei’ was •^evenly-nine y<jars old, 
and in very precarioU'^ hoaltli, and it wa*s thought 
that she could not In* ini’oi-med of hei* daughter's 
death witliout endangering Inn- life. The court, 
under 2U^: 21 Viet. e. 77, s. 78. granted letters 
of administration to the sister for t.he use and 
benelit of iier mother, f'firkr. In f/nofh of. 4(5 
L. J.. P. It; ; 27; W. Ib sv. 

To Fatherdu-law for Benefit of Son.] — A 
widowi.T dit‘d inJe..-.fait‘ : his onl}- son. tlie sole 
person entitled in di^triim? ion. was resident in 
AiHtralla.. A legal r^mroseutativi.; being required 
immediately for tho pie-vrvat Ion cjf the property, 
administration for iho uscano’ benefit of the son 
was grant'd to hi' fatlac'-in-law. ,/b//os‘. In 
(joiohof i 8w. .V Tr. 18 : 27 L, d.. P, 17 ; <; W, 11. 

Persons etfually entitled— Selection.]— In a 
contest atJHtng ti'.'Xt "f kin ^.trima facie "equally 
entitled to atindijbt''r to the' '(.•''tfite of a deceased j 
rehuivi', the clioico nf the iiMo-r ]ierson shotdd ! 
be inado oj] -tnijinoii'", boj* u*ooii(><if t he j’l'gist rars, \ 
aettording to the* pract iec' itj thr< probat.e division’ | 
and parrios impro[H'rly hrMUgiit into cotirt on | 
motion will bt; entitled lo their John, In i 

ijomU oj\ 58 b. T. t;88 : 52 5. P. 282, j 

Joint Grant to Mext of Kin and another Person i 
entitled in Distribution— Consent.]— A widow; 
died inre^taie leaving a brotljer ami nine; 
nejiiiows and nieec'^. tla; only persotis entitlctl in ■ 
di.^rrilmrlon. Tlnve of Inn' m‘phews and nieces’ 
were in Australia, but the other six consenting,; 
the court made a graitt of administration to the j 
hj'ofherand «>ite of the i}ephew< under 20 ik 21 i 
Vicr. c. 77. s. 78. WaUh or UW.sh. In (ioo</i{ of , : 
01 L. J„ P. 128 ; ih 280 ; 07 L. T. 85r>.‘ | 

— — - All If ext of Kin— Security.]— All intes- : 
tate died lea,ving a neplmw and three nieces her ■ 
S(jie ne,xt of kin. Tin; nh^ces excentai a power j 
of attorney to their mother to enable a joint } 
grant to be made to the nephew ami mother.! 
The court refused to make ilw joint grant, but 
under the spetnal circumstances made a joint I 
grant to the four next, of kin upon their entering | 
into a tend for double the amount of the gross ; 
assets, am! on givkig justifying security in a i 


separate bond for 200L M-Cnosmn, In r/ood, of, 
. 29 L. E,, Ir. 412. ’ 

Property in England and America— Will dis- 
posing of American Estate only.]— M, died 
possessed of property in England and America 
leaving a will dealing with her American estate 
only, which was duly proved by her executors in 
the American court ; but she died intestate as 
to her English estate : — The court granted 
' administration of the property in this country to 
her sole next of kin. Mmm, In ejoods of 60 
L. J., P. 95 ; [1891] P. 298 ; 40 W.E. 144.^ 

When not to Next of Kin— Special Beason 
Necessary.] — The court refused to grant ad- 
ministration jointly to the widow and son, no 
special reason being given for the application, 
aiKl some of the next of kin being of an age at 
which they were incapable of consenting to such 
a grunt. Xewhold, In qoods of 36 L. J., ? 14 • 
L. E. 1 P. 285 ; 15 L. T. 248 ; 15 W. E. 262. 

A person died intestate leaving an aged uncle 
and aunt the only persons entitled to 'distribu- 
tinn ; at their desire, administration was granted 
for their use and benefit to their son on the 
sureties justifying. Roherts, In (foods of 1 Sw. &; 
Tr. 64 ; 6 W. E. 460. 

Administration with the will annexed granted 
to the nominees of the residuary legatee, who was 
a married woman, without notice to her husband, 
the residue being settled to her separate use and 
at her absolute disposal. Pine, In (foods of, 86 
; L. J., P. 95 ; L. E. 1 p. 888 ; 17 L. T. 31. ' 

I 

When Next of Kin Abroad.] — A person 

wus supposed to have made a will, appointing his 
cousin his executor, but at his death it could not 
he found. His brother, the sole next of kin, had 
been absent in Australia for forty years, and a 
j representative was urgently needed to carry on 
j tlie business, to collect the debts, and to repi'esent 
; t he deceased in a chancery suit. The court made 
; a giant ad colligenda to his cousin for the use and 
i benelit of the next of kin, with special directions 
i to make certain payments. Tejjper, In (foods of^ 

1 25 L. T. 853. 

I Where tlie estate of an intestate was perishable, 

I and the ue.xt of kin were in Australia, the court 
j granted limited administration for the use and 
i benefit of the next of kin, under .s. 78. Young ^ 

I III (foods of 8i> L. J., P. SO ; 15 L. T. 446. 
j A person <lied in England intestate leaving 
jtwo children the only persons entitled, to her 
j effects, who were resident in Geoi'gia. She left 
; money in the funds and in a savings bank, a 
; small sum due to her, and a little furniture. The 
: c<jnrt refused to make a grant to her nephew, for 
i the use and benefit of her childien, although com- 
; munication with her children from England was 
; cut off by reason of the blockade of the southern 
I ports of the United States, on the ground that 
' the property wa.s not perishable, and that there 
’ were no special circumstances to justify the court 
in departing from the ordinary practice. White, 
In goods of 2 Sw. & Tr. 457 ; 81 L. J„ P. 161 ; 6 
L. T. 162; 10 W. E. 430. 

The court granted administration to the sister 
of a deceased intestate, the mother being willing 
to renounce, and her husband being in Australia. 
Llammvne, In goods of 36 L. J., P. 25 ; L. E. 1 
F. 306 ; 15 L. T. 198. 

C. was possessed of a freehold estate, which he 
occupied and farmed himself ; at his death his 
only next' of kin was in Hew Zealand. The 



court, under 20 & 21 Viet* c, 77, s. 73, granted 
administration of the personal estate to his sister 
for the use and benefit of such next of kin, and 
limited until the next of kin should apply for 
and obtain administration of the goods of the 
deceased. In goods of, 35 L. J., F. 75 ; 

L. R. IP. 192; IIL. T/338* 

Where Hext of Kin of Unsound Mind.]' — 

A person died intestate, leaving her only sister 
solely entitled in distribution, a lunatic, and 
without any committee of her estate or person. 
Administration for the use and benefit of the 
sister during her lunacy was granted to the step- 
mother, who was co-executor and co-trustee with 
the deceased of the father’s will, and beneficially 
interested under it. Burrell, In goods of, 1 
Sw. & Tr. 46 ; 6 W. R. 461. 

Renunciation hy.] — The court refused to grant 
administration to a person not having any interest 
in the estate merely because the next of kin 
had agreed to renounce in his favour. Blahe, 
lu (foods of 35 L. J., P. 91 ; 14 L. T. 769 ; 14 
W. R. 1021. 

Where Intestate Illegitimate.]-- A bastard 
dies intestate without wife or issue, and leaving 
a personal estate ; the king is entitled, and the 
ordinary of course grants administration to the 
patentee of the crown. Jones v. GoodcMld, 3 
P. Wms. 33. 


the estate. This substitution had been eifected 
by the executor before leaving the colony, and 
there being estate in this country which required 
a personal representative, here, the court made a 
grant of administration with the will annexed 
to persons nominated as his attorneys by the 
administrator-general until such time as the- 
administrator-general or the executor resident 
in this country who had not renounced should 
apply, and without requiring justifying security. 
Blaeh, In r/oods of 57 L. J., P. 20 ; 13 P, D. .5 ; 
36 W. R. 400. 

Attorney of Executor — Death of Executor 

—Administration de bonis non,] — A. obtained 
a grant of administration with a foreign will 
annexed as the attorney in England of the 
executor of C., the testatrix. After B.’s death a 


England of A.’s executors : — Held, that the chain 
of representation was not broken by the grant of 
administration to the attorney of the original 
testatrix, and that D. was entitled to deal with 
the property of C. in this country without a 
grant of admin isti’ation de bonis non, iJel 
Carmen Tea Murqma, In r/oods of 53 L. J,, i,\ 
47 ; 9 P. D. 236 ; *32 W. R. 799 ; 48'j. P. 711. 

Interest— Sister or Widow.] — In a con- 
test for administration with the will annexed th,e 
court preferred the sister of the testator to the 
widow, as it appeared that the sister, as a 
legatee, had the lai’ger interest in the proijeily* 
to be distributed. Iloman, In r/oods of 52 L. J.,, 
P. 94 ; 9 P. D. 61 ; 31 W. R. 955. 


7. Creditors. 

Generally — In what Cases a Grant will he 
made.] — Letters of administration were granted 
to an assignee of a deceased tradesman, limited 
to the book debts specified in the deed of assign- 
ment. Bircson, In goods of 10 Jur. (3s\s.) 854. 

G. being a married woman, and having an 
interest under her father’s will expectant on the 
death of his widow, joined with her husband in 
1841 in executing a mortgage of such interest to* 
B., to secure a running account. G, died in 1 85 1 ^ 
and her husband in 1853, neither possessed of any 
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other property, (hi the dejith of licr father’s 
widow, a rcpj'esentative to G. was required to 
release the trustees. JL’s {le})t Ijciiig larger than 
the amount of <h’.s interest under "the will, the 
court granted administration of the goods of G. 
to B. (rodfrnj, In (j(W(h of, 2 Sw. & Tr. 1 83 ; 4 
L. T. 81)5 ; 1) W. II. 40h. 

Administration with the will annexed granted 
to a person as a creditor for funeral expenses, 
who had underiahen th<* fiuieral of the deceased, 
at tlio request {)f the universal legatee named in 
the will, upon his giving justifying security. 
Keweonihe v. Jldoe.VA) L. J., [\ 87;"l. It 1 p 
814: H> L. T. 83, 

The court will not grant administration to an 
underhiker a,s a creditor for funeral expenses, 
unless infonned of llm circumstances under 
which the (‘xpeiises wei’e incunnd, and by whose 
authority the applicant iinderto(»k the funeral. 
Ih. 

A person died intestate and iTisolvcnt, leaving 
lifteen persons entitled in distrilmtion. of whom 
one was in Xew’ Zealand. The estate chiefly 
consisted of the goodwills of public-houses, the 
full value of wliieh could not be realised save by 
an immediate sale. Under the circumstances, 
and all tlie parties in England consenting, the 
court granted administration to a creditor, not- 
withstanding that, to avoid delay, the party in 
2sew Zealand liad not, been cited". Durham, Di 
(joo(h of 24 L. T. 78 ; UJ 11. 81)1. 

An intestate died ruving debts exceeding in 
value his personal estate and effects. Gifts of 
money had been made to him during his life by 
U., a relative of his deceased wife, to enable him 
to keep up his establishment, and after his death 
his debts were paid by C. There were only two 
next of kin ami persons entitled in distribution, 
ami of tiiese one renounced, and the other was a 
lunatic, rnul his next of kin renounced on his 
behalf. Tiie court grantediadmiiiistration of the 
intestate’s estate atul effects to C. Bateman, In 
ffooth of 4U I,. ,h, p. 24 ; L, IL 2 P. 242 ; 24 L. T. 
81)1) j U) W. K. 751). 

Wiiere an executrix who was also universal 
legatee disappeared, taking the will with her, 
the eouj’t refused to grant administration, "with 
the substance of the will annexed, to a creditor, 
until the executrix bad been tirst formally cited 
by advertisement. Worminr/fon, In //oocB of 16 
L. T. 208. 

A hus])and having died intestate and insolvent, 
and his %vido'W and next of kin having consented 
to reiiouuee their prior rights to adrainistratinii, 
the, court rcfuse<I to grant administration to a 
nominee of the deceased's principal creditors, 
their nominee being a st ranger not personally 
interested in the assets. Bros,<irr, In (foods of 
Ir. K. 1 1 Eq. 37. 

)8enible, in such a case the practice is for one 
of the creditors to obtain a grant of administra- 
tion, ami then to appoint their nominee to act as 
attorney, Ih 

J, W., entitlcil to the property of his wife, 
E. W., who predeceased him, became indebted 
to the CvStatc of J. P, The estate of E. W. after- 
wards became entitled to a share in the residuary 
estate of 3. P. Tha executrix of J. W, refused 
to take out letteivs of administration to E. W.’s 
estate, and a grant was necessary to enable the 
creditors of J, W. to ol>talii E. W.’s share of the 
residuary estate in satisfaction of their debt 
The court grante<l (under s, 78 of 20 t 21 Yict. 
c, 77) administration of the estate of E. W.^to a 
creditor of J. W. Wendet/, In (foods (f, 51 


L. J., P. 21 ; 

264. 

^ When a person, being the sole party interested 
in, and entitled to represent, the estate of a 
deceased party, died without having taken out a 
grant to such person, and his personal represen- 
tative filed a renunciation and a consent to the 
grant being made to a creditor of the party so 
originally interested and entitled to the grant, 
the court made the grant to such creditor under 
20 21 Viet. c. 77, s. 78. Fraser, In (foods of, 36 

L. J., P. 63 ; L. R. 1 P. 327 ; 16 L. T.'l54. ' 

In creditors’ suit against heir, plaintiff allowed 
to take out administration to deceased debtor, 
wdio died intestate, and without personal estate* 
Long V. Snvith, 2 Moll, 340. But see lohnsou v, 
Hamilton, Ih., n. 

To Nominee of Creditor.]— An intestate 

was the holder of shares in a company on which 
a call was made after his death : — The court 
made a grant of administration to the nominee 
of the company as a creditor of the estate of the 
deceased. Tomlinson v. Gilhy, 54 L. J., P. 80 ; 
33 W. E. 800 ; 49 J. P. 632. ' 

The court, upon the application of a creditor 
who had obtained a grant of letters of adminis- 
tration with the will annexed to the personal 
estate and effects of his deceased mortgagor, 
being satisfied that there were special circum- 
stances bringing the case wnthin s. 73 of the 
Probate Act, and upon affidavit that the estate 
was insolvent, rescinded such grant and made a 
fresh grant in favour of a nominee of the creditor, 
such nominee to be approved by the registrar. 
Broion, In goods of 59 L. T. 523. 

B., a pauper lunatic chargeable to the guar- 
dians of the Kingston Union, died, a spinster 
and without parents, leaving three brothers and 
one sister her surviving, all of wffiom renounced 
their right to administration. One other brotheiv 
who had gone to America in 1871, but who had 
not been heard of since 1888, was cited by adver- 
tisement, under order of the court. The court, 
upon the application of the guardians, made a 
grant of administration to the clerk to the board 
as their nominee. Byrne, In goods of, 52 J. P. 
281. See also Cases post, col. 525. 

Poor Law Guardians — Deceased Pauper 

—Expense of Maintenance.] — The deceased had, 
for over six years prior to her death, been sup- 
ported as a })auper lunatic at the county lunatic 
asylum. During the whole of this period she 
was, in fact, entitled to an annuity of 24^. 16 . 9 . 6 <^., 
payable by the commissioners for the reduction 
of the national debt. This fact only came to* 
the knowledge of the guardians at tlie time of 
her death, or shortly thereafter : — Held, that the 
guardians were creditors of the deceased within 
the provisions of 12 & 18 Viet. c. 103, ss. 16, 17, 
and, as such, entitled to administration of her 
estate, Lamheth Guard>kins v. Bradshaw, 57 
L, T. 86 ; 50 J. P. 472. 

An intestate died having been in receipt of 
outdoor relief for twelve months and more 
before his death. He was then found to be 
possessed of certain property. Upon the applica- 
tion of the guardians the court granted adminis- 
tration to their nomineeas creditors for the amount 
of outdoor relief afforded to the deceased during 
the last twelve months of his life. ^IFrdght, In 
goods of 69 J* P. 135. See also Cases post, 
col. 512, 
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allowed such costs as were reasonably inciirred 


On Death of Executrix de son tort.] — ^An 
executrix who, without having taken probate, had 
intermeddled in the estate of her testator, died 
possessed of property belonging to him Held, 
after citation of her next of Idn and their non- 
appearance, that the representative of the testator 
was entitled as a creditor to a general grant of 
letters of administration of her estate, Mellor^ 
In qooch of^ or Mellor v. Bi/fWti, 52 L. J., P. 62 ; 
8 P.' D. 108 ; 81 W. E. 476 ; 47 J. P. 280. 

Creditor under a Verbal Promise — Claim 
sounding in Damages.]— Where an applicant 
for administration claimed the whole estate of 
an intestate (subject only to the payment of 
debts, &c.) under a verbal promise made by the 
intestate, and acted upon by the applicant, that, 
if the latter would go and live with the deceased 
and take care of him, he would leave her all his 
property, and where, through alleged improper 
overtures, the ap])licaiit had ceased to live with 
the deceased : — Held, that the applicant’s claim 
wuas not a liquidated debt, but was a claim 
sounding in damages, and that the applicant 
must first establish her claim and its amount 
before she could obtain a grant of administration 
as a creditor. Cloak, In goods of, 62 L. T. 607. 
See S, C. in C. A., 15 P, D.' 132 ; 63 L. T. 536. 

Priority of Application.] — An intestate died 
by his own hand, after murdering his wife and 
child, and all three persons were buried at the 
expense of the parish. A creditor having applied 


by him before the former took up the applica- 
tion. Andrews v. Murphy, 4 8w. & Tr. 198 : 30 
L. J., P. 37. 

Bight of Action Suspended.]— The rule that 
when a creditor is appointed executor by his 
debtor his right of action is suspended, because 
he is presumed to have retained his debt, and is 
the person both to pay and receive, ap^dics only 
when the executor has received assets. Lowe v. 
Peskett, 16 C. B. 500 ; 24 L. J., C, P. 196 ; 1 Jur. 
(N.S.) 1049 ; 3 W. R. 481. 

The rule does not apply where tlie debt arises 
on a negotiable instrument which li.'is been 
legally transferred by the executor, Ih. 

Statute of limitations.]— A creditor was 
allowed to cite the next of kin to accept adminis- 
tration, or shew cause why it should not be 
granted to the ap[)licant, although his rigid of 
action was barred by the Statute of Limitations. 
Coomhs, In goods of 35 L. J., P. 78 ; L. 11. 1 P. 
193; 14 L. T, 635 ; 14 W. E. 975. 


Bond conditioned to administer Estate rata- 
bly.] — And on their not appearing he is entitled 
to the grant, but the bond must contain a condi- 
tion that he distribute the assets ratably amongst 
all the creditors. Coomhs v. Coomhs, 36 L. J., P. 
21;L.E.1P. 288;15W.E. 286. 

li^daen administration has been granted to a 
creditor, and no application was made at the 
time the grant issued that the administrator 
should pay the debts ratably, the court Avill not 
revoke such grant subsequently in order to compel 
such administrator to give up his right to retain 
assets sufficient to repay himself his own d(ibt 
in full. Braekeuhurff, In goods of, 46 L. J.. P. 
42 ; 2 P. D. 272 ; 36 L. T. 744 ; 25 W. IL 698. 

For the future, a creditor on taking vuit 
administration must, in all cases, if required by 
the court, enter into a bond condiiioned to 
administer the estate ratably amongst the 
creditors of the deceased. Ih. 


creditor who had hrst applied to the court was 
entitled to the grant, subject to the usual condi- 
tions. Weave, In goods of, 66 L. T. 860 ; 56 
J. P.394. 

In an insolvent estate the court made a grant 
to the creditor for the largest amount, in prefer- 
ence to one who claimed for a much smaller 
sum, but who was a prior applicant. Smith, In 
goods of , 67 L. T. 503. 

Where Children of Intestate are Minors.] — A 

creditor was appointed guardian to minors (the 
only children of P.), who had no known relations, 
for the purpose of taking out administration to 
the estate of who had died intestate and 
msolvent. Peck. In (foods of, 1 Sw. &: Tr. 141 ; 27 
L. J,, P. 106; C 'W. R. 793. 

Absence of Next of Kin.] — Where the next 
of kin of an intestate were two nephews, who 
could not be traced, nor anything be ascertained 
as to them, the court granted administration to 
a creditor, under s. 73, by reason of the “ special 
circumstances ” of the case. CurHc, In goods of, 
57 J. P. 745. 

Surety who has paid Debt,] — A surety who, 
after the death of the principal, pays off, the 
debt, is, in case of intestacy, entitled to adminis- 
tration as a creditor. Williams v. Jukes, 34 
L. J., P. 60. 

Granted to one Creditor although Proceedings 
commenced by another.] — Admioistration may 
be granted to one creditor though the proceed- 
ings for obtaining administration may have been 
initiated by another creditor, the latter being 


~ — And giving Security.] — The next of kin 
having renounced, the court gianted admiTiistra- 
tion of the personal CvStato and effects of an iiisril- 
vent intestate to a stranger nominated by the 
bulk of the creditors, in preference to a parti- 
cular creditor whose debt was small, but required 
the nominee to give justifying security and to 
enter into a bond to pay the debts pro rata. 
Smithson, In (foods of, 36 L. J., P. 77 ; 15 L. T. 
296, 

A testator by his will appointed A. and B. 
executors and trustees, aiul directed them to 
allow his wife to receive the rents and })rotits of 
his estate, and to carry on his business of a tailor 
and draper for the term of her natural life, if she 
should so long remain his widow. The executors 
declined the trusts and duly I'cnounced probate, 
and administration with the will annexed was 
granted to the widow, who carried on the Imsi- 
ness down to the time of her death, in January, 
1874. [She did not marry again, and she died 
insolvent and intestate. With the exception of 
a policy of insurance for a small amount, the 
whole of the testator’s property was em|'>loyed by 
the widow in carrying on the business, armf while 
she did so G. supplied her with goods iui the way 
of the trade of a tailor to the amount of S99L 
The debt remained unpaid at her death, and 0. 
held no security for any part of it. The parties 
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intcrosi'CMl UTKlor tlie will liaviiig cited, and 

there bcin^^ no opifosit i<in to the motion, the 
court de(',ree<l admiiiisl rat ion, witli the will 
aimexe<l, of tlui imadministei-ed ell'ects of the 
testator to <h as an ufuitalde ere<litor of the 
estat<i, hut rc' juired, as conditions to his obtain- 
ing the li’rant, iluit lie should in the tirst place, 
as a legal e,r<‘dil(»r of the widow, take out ad- 
ministnition loluu' estate, and also give justifying 
security. Fah'ituuh or Fahiaiol v. Pcertj^ Percii, 
1% q(Hi{h e/‘, -I'l L. J., P. U ; Jj. It. 3 V. 217 ; 82 
L. t. 4o:> ; 2:1 W. l.L .'87. 

limited to part of Assets.] ---The practice of 
the court of proha.ttj is to I'cfiise to make a grant 
to a creditor of atlminisl ration limited to t)art of 
the cstatf* of l.he de(fease<I. ('(trroll^ In qoods 
of, 81 h. :U., Ir. 888. 

A creditor insured the life of his debtor, but 
the polic.y luiving i>y mistaktj been made payable 
to the ri‘pr(‘.senlaiiv(^s of the (h'btfir, tlie court 
granted adndnistratum limited to the policy. 
fattetioii V. Jliinter, 8U Ij. J., T. 272. 

Ut)On a motiots by a creditor for a limited 
grant of administration, t he court, while thinking 
that in this ]>articiilar case it might be a con- 
venient course to rnalce a, limited grant to the 
creditfU', (hiclined to depart from the practice 
in such cases, which requires that a creditor 
who a|.)pli.es for admiiiistratum, shall take a 
general grant. Shrathnn, In tjoodfi of, 71 L, T. 
8.48. 

Insolvent Estate/] — TI hj assets being iiisiitli- 
cient to pay an intesiate’sdobtsand being in the 
hands of ai! executor <le sou tort, who was sued 
by the ci’editors, the court granted tidministration 
to one creditor, witli, the consent of the others, 
he innlertaking to administer the assets ratably. 
Willdt, In (joodn tf, 21 L. K., Ir. 877. 

Insolvency of Estate doubtful.] —The court 
will not grant administration with the will 
annexed i.o a ta’editoi* by reason of the insolvency 
of the estate of ilie deeeasetl, if the widow and 
reBidiiary legatee are willing to take it ; much 
less will it <io so if the insolvency is disputed. 
Ilmvke V. Wvddt ehrnw, 87 L. J., ih 88 ; L. R. 1 
P. 584 ; 18 L. T. 8811 ; lU W, il. 712. 

When there was a doul>t as to the solvency of 
the estate td’ an intestate, and the sole next of 
kin wa,s a wean an in a low position of life and 
allegcnl to be of drunken and tlissolute habits : — 
Held, that there were special circumstances to 
juKTify a gram of a<lministration to a creditor 
under 2b ic 21 Yict. c. 77. s. ‘78. Farrandn, In 
f/oodn of, 1 P. I). 488 ; 24 W. R. 1018. 

Husband’s Bights as Creditor.] — A husband 
may take a grunt with the will annexed, as 
creditor, although he has signed a renunciation 
executed by his wife as residuary legatee. Biggs, 
In goiHh if, 87 L. J., P. 79 ; L. R. 1 P. 595. 

A female havitig take.u administration to an 
estate as a creditor, married and died, ^ Under 
the admit! istratitm she got in a considerable 
])ortion of 1:he estate and pait'l some of the debts, 
but did not set apart any particular fund in 
I'iayment of her own debt : — Held, that the 
husband was not entitled in his own right as a 
creditor, but only as the representative of his, 
wife, to take administration of the unadminis- 
tered ejects of the deceased.' Misdm^ In goods 
of] 88 L. J., P. 40 ; L, R. 1 P. 687 ; 2.0 L. T. 830 ; 
17 W, R. 576. 
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Subsequent Insolvency of Creditor.]— A. died 
intestate and letters of administration of his 
personal estate and effects were granted to B., 
a creditor. B. was subsequently adjudicated 
a bankrupt, and died leaving part of A.k estate 
unadministered. The trustee in bankruptcy 
of B/s' estate assigned to G., who was also a 
creditor of B/s, the debts due from A.’s estate 
and securities. The court made a grant de bonis 
non to C., limited to B.’s interest in A.’s estate. 
Bnrdett, Bigoodsof, 45 L. J., P. 71 : 1 P. D. 427 ; 
84 L. T. 855. 

Person buying up Debt after Death of Intes- 
tate.] — A person who has bought up a debt 
after the death of the intestate is not entitled 
to administration as a creditor ; and, therefore, 
where a bill of exchange accepted by an intes- 
tate had been indorsed after his decease, the 
court refused to grant a citation to the next of 
kin to accept or refuse administration at the 
instance of the indorsee. Galbraith, In r/ood&^ 
of, 8 L. R., Ir. 169. 

Ad colligendabona.] — The court, under special' 
circumstances, made a grant to a ci'editor ad 
colligenda bona, limited to collect the personal 
estate of the deceased, to give receipts for his 
debts on the payment of the same, and to renew 
the lease of his business premises which w^ould 
expire before a general grant could be made : — 
The court refused to include in the grant a power 
to dispose of the lease and goodwill of the busi- 
ness, or a power to carry on the business. Clark- 
ington, In goods of] 2 Sw. & Tr. 380 ; 8 Jur. (n.s.) 
84 ; 7 L. T. 218 10 W. R. 124. 

When a foreigner dies intestate in this country 
in itiiiere, without any relative or agent here 
resident, the custody of his property belongs to 
the crown ; but under special circumstances, 
and by aid of 20 <& 21 Yict. c. 77, s. 73, the court 
will without a formal notice to the Queen’s 
p]'Octor, grant administration to a responsible 
person limited ad colligenda bona defuncti. 
Wyckoff] In goods of, 3 Sw. & Tr. 20 ; 82 L. J., P. 
214 ; 9 Jur. '(N.S.) 84 ; 7 L. T. 565 ; 11 W. R, 
218. 

The widow and next of kin in this country 
renounced administration, and the estate, which 
was insolvent, was liable to depreciation if the 
property (timber) was not at once sold. The 
court, under the circumstances, made a grant ad ; 
colligenda bona to a creditor, the money realised 
by the sale of the timber (after deduction for 
wages and charges) and collection of debts to be 
paid into the registry, and the next of kin abroad 
to be at once cited with a view to the applicant 
taking a creditor’s grant. StewaH, In goods of,. 
38 L. J., P. 39 ; L. R. 1 P. 727 ; 20 L. f, 279. 

A Prussian subject resident in this country 
died a bachelor and intestate, without any known 
relations. He carried on the business of a school- 
master, and an offer was made for the purchase ^ 
of the goodwill of the school if possession was : 
given forthwith. The court, in these circum- : 
stances, made a grant ad colligenda bona to a. ' 
creditor, with power to dispose of the goodwill 
of the school, but directed that the administrator 
should bring into the registry the proceeds of the ^ 
sale after deduction of expenses and his taxed ' 
costs of obtaining th^, adiniiiistration. Bohmordt- 
feger, In goods of, 45 L, J,^,. P. 46 p 1 P. H. 424 : 
34- ?/ Y 

The court; made' a. grant colligenda bona 
in favour- of a ■ creditor, on affidavit that the 
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deponent was informed and verily believed that The court declined to make a grant de bonis 
the deceased died a widow, without any known non with the will annexed to a creditor, withont 
relatives, and intestate. Ashley, In goods of, citing the residuary legatees named ui the w ui 
t)9 L. J., 1\ 72 ; 15 P. D. 120. * who were resident in Australia. luf rnoeafnrr, 

Where a creditor applied for letters of adminis- In (foods of , 2 Sw. & Tr. 588 ; 6 L. T. 788 ; 10 'W . H. 
tration without citing the next of kin, who resided 862. 

at a distance and was of advanced age, the court Where an application is made for a grant to 
refused to make the grant passing over the next the secretary of an apociation, on the ground 
of kin, but made a grant ad colligenda to the that the deceased was indebted to the associatiuii, 
creditor. Malliin, In goods of , 6 E. 568; 70 the court ought to have such information of the 
L. T. 811, / constitution of the association as would shew 

that the secretary can be treated as a creditor. 
Administrator out of the Jurisdiction.] — An It. 
assignee in bankruptcy of an administrator who An intestate died^ insolvent, ancl the only 
is out of the jurisdiction is a creditor within the assets were a fund in chancery wliich l>ore no 
meaning of 88 Geo. 3, c. 87, s. 1, and 21 & 22 interest, while two principal debts which excee<iod 
Viet. c. 95, s. 18, and as such may obtain ad- it in amount bore interest at the rate of U, })er 
ministration de bonis non of the intestate, limited cent.; the court, notwithstanding, deelinod to 
to the fund to which the assignee is entitled, grant administration to a cicditor until the next 
Hammond, In goods of, 50 L. J., P. 70, 73 ; 6 of kin, who w’-ere in India, had been cited. 
P. D. 104 ; 44 L. T. 649 ; 29 W. E. 807 ; 45 J. P. Qerrard, In goods of, 16 L. T. 267. 

1019. The sole executrix and universal legatee of a 



WILL — Probate and Letters of Adm inistration, 


/{oods of, 85 L. J., P. 8 ; L. B. 1 P. 51 ; 11 Jur. 
(N.3.) 930 ; 13 L. T. 335 ; 14 W. E. 147. 

The guardian of an infant, sole next of kin of 
an intestate, is entitled in preference to creditors. 
John V. Bradhunj, 36 L. J., P. 33 : L. E. 1 P. 
245 : 15 L. T. 414 : 15 W. E. 285. 

Where joint guardians have been appointed by 
the court of chancery to a minor, administration 
for liis benefit cannot properly be granted to one 
of them only ; but under special circumstances, 
and by authority of 20 & 21 Viet. c. 77, s. 73, the 
court of probate will permit this to be done. 
Murplitf. In goodn of 5 Jur. (N.S.) 416. 

When a married woman, living separately 
from her husband, having obtained a protection 
- 01 ‘der, died, leaving him and a minor son her 
surviving, the court made a grant of her effects 
to a guardian elected by the son for his use and 
benefit without citing the father, requiring justi- 
fying security. 8teplie7ison, In qoods of 36 L. J., 
P. 20 ; L. E. 1 P. 287 ; 15 L. T. 296 ; 15 W. E. 
286. 

G. gave all her property of whatsoever descrip- 
tion to her son, when he attained the age of 
twenty-one, and then concluded, “I appoint C. 
and K., of &:c., trustees.” The court held that 
the trustees were not executors, and granted 
administration, with the will annexed, to the 
guardian of the minor. Cozens, In qoods of, 16 
L. T. 208 ; 15 W. E. 532. 

When it is desired that a stranger should take 
a grant of administration for the use and benefit 
of minors, to whose guardianship there is a next 
of kin entitled, the practice is, not that the 
minors should elect the next of kin to be their 
guardian for the purpose of nominating the 
stranger to procure the grant, but that the next 
of kin should renounce his right to the guardian- 
ship, and that the minors should elect the stranger 
to be their guardian, in which capacity he can 
take the grant. Molbieuic^ In qoods of 25 L. T. 
162 : 19 W. E. 56S. 

A father left two children in their minorities, 
his only next of kin. The minors’ next of kin 
were four in number, and three of them renounced 
their rights to the guardianship and administra- 
tion. The fourth went to Nevada in 1869, and 
nothing was now known of him. The court 
permitted the minors to elect a stranger in 
blood as their guardian, without requiring the 
citation or renunciation of the absent next of 
kin. Lcmqhani, In qoods of 25 L. T. 951 : 20 
W. E. 319: 

A brother bequeathed his real and personal 
estate in two equal moieties to the children of 
his deceased sisters. The executor renounced, 
and the children were resident abroad. The 
sole surviving next of kin was another sister, to 
whom the testator had left a legacy of “one 
shilling,” and wdio was leading a dissolute life. 
Under these circumstances, the court made a 
grant of administration with the will annexed 
to a relative not interested, for the use and 
benefit of the minors until they should appear 
and take the grant. Thomas^ In qoods of 28 
L. T. 677. 

A husband and wife separated by agreement. 
The husband covenanted not to claim adminis- 
tration of his wife’s estate if she should die 
during his life. She died during his life. The 
husband refused to renounce : the court refused 
to make a grant to the guardian of her children 
until he had been cited. Piqott, Bi qoods of 42 
li. J., P. 77 ; 29 L. T. 45 ; 21 W. E. 823. 

The nearest relatives of minor children having 
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been abroad for many years, without having 
communicated with their friends in this country, 
the court permitted the children to elect another 
person to take administration on their behalf of 
the estate of their father, without citing such 
nearest relatives in the first instance. Burch- 
more, In goods of 43 L. J., P. 1 ; L. E. 3 P. 139 : 
29 L. T. 877; 22 W. E. 70. 

The sole executrix and universal legatee 
having died in the testator’s lifetime, and the 
next of kin being abroad, the court granted 
letters of administration with the will annexed 
to the guardian of persons entitled in distribution. 
See, In goods of 48 L. J., P. 70 ; 4 P. D. 86 ; 40 
L. T. 658 ; 27 W. E. 665. 

A father by will appointed two guardians of 
his daughter, a minor, and directed that in the 
event of the death of either of them the survivor 
should nominate some other person to act as 
co-guardian with him Held, that such direction 
was within the powers of 12 Car. 2, c. 24, ss. 8, 9, 
and administration de bonis non was granted to 
the guardian thus substituted. Parnell, In goods 
of 41 L. J., P. 35 ; L. E. 2 P. 379 ; 26 L. T.'744 : 
20W. E. 494. 

Where a will duly executed contains simply 
an appointment of a guardian of his children by 
a father, but no disposition of personal property, 
or an appointment of an executor, it is not 
entitled to probate. Morton, In goods of 33 
L. J., P. 87 ; 9 L. T. 809 ; 12 W. R. 320. 

A testamentary guardian of minor children is 
entitled to a grant for their use and benefit, 
preferably to a guardian elected by the children. 
Morris, In goods of 2 Sw. & Tr. 360 ; 31 L. J., P. 
80 ; 5 L. T. 768. 

A testator divided the residue of his personal 
estate between his son, his only next of kin, and 
his three illegitimate daughters, wdio were minors. 
They propounded the will by their guardian. 
The son unsuccessfully opposed it, and w'-as con- 
demned in costs. He had a larger interest in 
the specific legacies than the minors, and it was 
proved that in fact there was no residue : — The 
court refused, under these circumstances, to make 
the grant to the guardian of the minors, but 
decreed it to the son. It also declined to make 
the grant to the son conditional on his payment 
of the guardian’s costs, as by so doing it would 
delay the payment of the legacy to the widow. 
Sawhridqe v. Hill, 40 L. J., P. 27 ; L. E. 2 P. 219 : 
24 L. T.*320 ; 19 W. E. 705. 

A. and B. having been nominated by a testator 
to be executors and residuary legatees in trust, 
as such renounced probate and administration 
with the will annexed. They were also appointed, 
on the death or second marriage of the testator’s 
widow, guardians of the minor children of the 
testator, the substituted residuary legatees na^med 
in his will : — Held, that they were entitled, as 
such guardians, to administration with the will 
annexed of the goods of the testator left unad- 
ministered by the widow, the first administratrix, 
for the use and benefit of the minors, with the 
usual limitations. Loftus, In goods of 3 Sw, & Tr. 
307 ; 33 L. J., P. 59 ; 10 Jur. (N.s.) 324 ; 10 L. T. 
240. 

The next of kin of a minor, the universal 
legatee, were an uncle who was abroad, an aunt 
who was in poor circumstances, and another aunt 
who had renounced. The court granted letters 
of administration with wiE annexed for the use 
and benefit of the minor to a guardian elected 
by her. Gardiner, In goods of, 53 It. J., P. 31 : 
9 P. D. 66 ; 32 W, R. 756 ; 48 J, P. 456. 



Where npoii an application for administration 
with the will annexed it appeared that the 
testator’s children were minors, the court granted 
administration to a stranger in blood elected by 
the children as their testamentary guardian, 
without notice to the next of Idn entitled to the 
grant, on proof that one had renounced and that 
the remainder were at a distance, or that their 
place of residence was unknown. Webl^ Li (foods 
of\ 57 L. J., P. 36 ; 13 P. D. 71 ; 58 L. T. 683 ; 

36 W. P. 847 ; 52 J. P. 231. 

Upon an application for administration with 
the will annexed it appeared that the testator 
by his will had appointed two executors, and 
niade his daughter, a minor, his sole legatee. 
Of the two executors one was dead, and the other 
at the time of testator’s death was in Brazil, the 
date of his return being uncertain. The next 
of kin of the minor either renounced or were 
resident out of the jurisdiction. The court, 
upon proof that there was urgent need of 
immediate administration, made a grant to the 
pateinal aunt of the minor, whom she had elected 
her testamentarv guardian, JBatterhee, In goods 
of, 58 L. J., P. 38 ; 14 P. D. 39 ; 60 L. T. 838 ; 

37 W. B. 416 ; 53 J. ?. 231. 

Grttardian on behalf of one Minor — Other 
Minors interested.] — A. died unmarried, intes- 
tate and insolvent, his only assets being 482. 
cash, and 112. arrears of rent, leaving his only 
next of km the children of three deceased sisters. 
The children of one sister were minors and wards 
of court : the children of another sister were 
minors, but not wards of court ; the children of 
the third sister were three daughters, all married, 
and living abroad. The court made a grant to 
the guardian of the eldest minor, who was a 
ward of court, without requiring the married 
children to be cited. Mag rath, In goods of 
[1896] 1 Ir. P. 203. 

Of Minors appointed Executors.] — ^^Vhere 

an infant is sole executor, administration shall 
be granted to the guardian, or such person as 
the spiritual court think fit, till the infant is 
twenty-one, at which time, and not before, pro- 
bate shall be granted to him. Sergison, Mo 
4 Yes. 149. 

Though mother took out administration during 
the daughter’s minority, yet the moment she 
comes of age of seventeen, she is, ipso facto, 
administratrix, and so considered by relation 
from the beginning. Lee v. Cox, 3 Atk. 422. 

Office, how and when Determined. ]-:- 

By the infant’s coming of age, administration 
durante miiiore estate ceases, and suit by such 
administration is thereby determined, and the 
infant cannot go on therewith, but must begin 
anew, unless a decree to account were had ; in 
which case, secus. Jones v. Bassett, Pie. Cli. 
174. S. P., Stnhhs v. Leigh, 1 Cox, 133. 

An administration is granted during the 
minority of four infant children, one of whom, 
being a daughter, marries a husband who is of 
age. The administration is not determined. 
Jones v. Strafford, 3 P. W. 81. 

Where an infant executrix being under 
seventeen, administration is granted, and the 
infant marries a husband of age ; this does not 
determine the administration, by the opinion 
in 5 Co. 29, which seems to have been extra- 
judicial. and is not taken notice of by contem- 
poraiy reporters. Ih,, 88. 


to the opinion in 5 Co. BrndcncUs Case, 

P. Wins. 89. ^ . 

Administrator durante minor mtate obtains 
a decree to account ; the infant marries, and 
a new administration during her ipiinority is 
granted to the husband. Colie v. Hodges, 1 
Yern. 25. 

Where it is probable that there will be a mis- 
application and wasting of the effect's of an intes- 
tate by a limited administrator, who is oniy a 
trustee for an infant, the court will apj>oint a 
receiver. Havers v. Havers, Barnard. 23. 

Nominee of Guardian.] — Yli ere a wife had 
obtained a magistiates order protecting her 
property and earnings, and died intestate.', 
leaving minor children, the court granted ad- 
ministration to the uncle uf the children. elecie<l 
by their guardian for that purpose, though the 
husband wa,s alive. D’eir, In goods of. 2 Sw. (k Tr. 
451 ; 31 L. J., P. 88 ; 8 Jur. (is.S.) 393. 

Limited Grant to Guardian ad interim— Section 
73.]— Where a naturalized Englishman died 
leaving three infant children, the two younger 
of whom were admittedly illegitimate, but the 
elder had been ingisteied as the legitimate child 
of the deceased and his wife, and ha<l been 
so brought up, and proceedings had been com- 
menced" in the chancery divi,sion, in which the 
legitimacy of the said elder child was in di.s- 
pute, and the chancery division had a]>poinTed 
H. B. W. guardian ad interim of the said elder 
child, for the purpose of ap}.)lying to the ]u*obate 
division for a grant of administration to the 
personal estate of the said tlcceasefl. The coiut, 
under s. 78 of the Court of Probate Act. 
made the grant asked for to the said H. B. W., 
but limited until the persons entitled ]>y law to 
letters of administration to the said estate should, 
have obtained such letters. JIustajjha. In g(h<ds 
of 59 L. J., P. 61 ; 62 L. T. 606, 

In making a limited grant, under s. 73, of 
administration with the will annex<:'d, in f.avoiir 
of the guardian appointed on behalf of rninrns, 
who, if of age, would be entitled to administer 
the estate of the deceased: — Held, that the best 
form of limitation would be ‘‘until one of the 
minors comes of age and applies.” A limited 
grant, under s. 73, made without notice to the 
person primarily entitled. Lilley, In fjoods of, 
76 L. T. 164. 


Of Union.] — A pauper lunatic died intestate in 
the possession of 4402., leaving a lunatic sister, 
his sole next of kin. The court having previousiy 
refused the application {see 40 L. J., P. 21 ; L. ll. 
2 P.217; 23 L. T. 877 ; 19 W. P. 422), after- 
wards, under the 12 & 13 Viet. c. 103, ss. 16, 17, 
granted administration, for the use and benefit 
of the lunatic sister during her lunacy, to the 
board of guardians of the union to whicii tlie 
deceased was chargeable, as credltoi's of the 
deceased. Wiiuleatt v. Slutrland,A I L. J„ P, 9 ; 

L. P. 2 P. 266 ; 25 L. T. 574 : 20 W. P. 211. 

F, died intestate and a widow, leaving M., her 
daughter, the only penson entitled in distribution. 

M. had been for some years in a county lunatic, 
asylum, maintained at the charge of the hamlet 
of Mile End Old Town. No committee of her 
person or estate had been appointed, P. left a 
sum of money, principally in the funds, in the 
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namc^ of her late hiiKbajul, under whose will she 
was entitled to it. After the [)ro}')cr citations, 
the coui’t, under 20 &, 21 Viet. c. 77, s. 73, granted 
administration of the goods of to the clei'k of 
the guardians of the poor for the use and benefit 
of the lunatic, limited diu'ing the period of her 
lunacy ; the sureties to justify. Findlay, In 
qoodii ()i\ Sonthvell v. Findlay, 3 Bw. & Tr* 265 ; 
33 L. j., r. 21 ; 0 Jur. (n.,s.)'1253 ; 0 L. T, 346 ; 
12 W. 11. 50, 

The court granted admirustj'ation of the goods 
and effects of a pauper dying intestate, without 
known relations, to the guardians of tlie union 
(as creditors') on which she was cliargeable, the 
12 k. 13 Yict. c. 103, s. 16, empowering them, in 
the event of a pauper dying possessed of property, 
to reimburse themselves the ex|)on.ses incurred 
by them in and about the bui’ial of such pauper, 
and in and about the maintenance of such 
pauper, at any time during the twelve months 
previously to the tlecease. Clcamr v. MKenna, 
35 L. J., ?. 01 ; 13 L. T. 411. 

The whereabouts of both the husband and son 
of a woman, who had died as a pauper lunatic, 
were unknown, and the husband was cited, by 
advertisements, to accept or renounce adminis- 
tration to her estate, but had not appeared. 
Upon the motion of the guardians as creditors 
for maintenance and funeral expenses, the court 
granted administration to the nominee of the 
guardians, subject to an affidavit that the hus- 
band outlived the deceased. Mnq, In goods of, 
58 J. P.464. 

A woman was taken into a workhouse infirm- 
ary and died the following day, a spinster and 
intestate. Her only known relative was a sister. 
The guardians expended 11. 15^. upon her funeral, 
and she was found to be possessed of property 
amounting to over 200Z. The sister did not wish 
to take administration. Upon the application 
of the guardians as creditors, the court granted 
administration to their nominee. lowers, In 
goods of, 58 J. P. 465. 

The testatrix left a duly executed will, but 
appointed no executor ; she had been in receipt 
of outdoor relief. The court granted to the 
nominee of the guardians, as creditors, letters of 
administration with the will annexed. Baldwin, 
In goods of, 55 J. P. 344. 

Upon the death of a pauper lunatic, letters of 
administration were granted to the nominee of 
the guardians as creditors for her maintenance 
and burial expenses, the next of kin and the 
queen’s pj’octor having failed to appear to 
citations calling upon them to take the grant. 
Reeves, In goods of, 55 J. P. 24. S. P., Lilliora]), 
In goods of, 55 J. P. 825. 

Upon the application of the guardians of 
certain united parishes, the court made a grant 
of administration in favour of their nominee to 
the estate of a pauper lunatic who had died in 
the county lunatic asylum, and who, at the time 
of Iiis death, and for some time previously, was 
chargeable to the said united parishes. Lnce, 
In goods of, 54 J. P. 695. 

The court granted administration to the clerk 
to the guardians of the estates of a husband and 
his widow, both of whom had died indebted to 
the union for maintenance, without requiring 
the next of kin to be cited. Teeee, In goods 
of, 65 L. J., P. 41 ; [1896] P. 6 ; 73 L. T.'gSI ; 
44 W. E. 400. 

Under Special Circumstances — Section 

73.] — The value of the whole property of an 


intestate who died leaving a widow, hut no issue, 
did not exceed 500Z. The widow was a pauper 
lunatic, and her father had renounced his right 
to take the grant on her behalf :-~Hcld, that a 
grant of administration might he made under 
s. 73 of the 20 & 21 Vict.~ c, 77, to a person 
nominated by the guardians of the union to 
whom the pauper lunatic was indebted for her 
maintenance without citing the next of kin of 
the intestate of the lunatic. Everley. In goods 
of, 61 L. J., P. 53 ; [1S92] P. 50 ; 65 L. T.'765. 

The testator appointed his widow sole executrix 
and left her all his property cxce):>t oiie legacy 
of lOZ. to R. The widow did not prove the will, 
became lunatic, and was taken to an asylum. 
E. renounced administration and died without 
any known personal rej>resentatives. The chief 
asset was a mortgage, and there were sxindry 
debts to be paid. Administration with the will 
annexed was granted to the nominee of the 
guardians, under s. 73, for the use and benefit of 
the lunatic, upon an undertaking to secure the 
legacy if claimed. Sharland, In goods of, 67 
L. T. 501 ; 56 J, P. 682. 

The court made a grant of letters of adminis- 
tration in respect of the personal estate and. 
elfects of a deceased person, whose widow was 
a pauper lunatic, in favour of the clerk to the 
guardians on the ground of “ special circum- 
stances” within the meaning of s. 73 of the 
Probate Act, the next of kin entitled to take 
administration after the widow having been duly 
cited, but not having appeared. Rleliards, In 
goods of, 53 J. P. 807. 

— — • Limited G-rant,] — ^^Vhere the next of kin 
of a deceased intestate was a pauper lunatic 
confined in the county asylum at the charge of 
the union, the court, under s. 73 of the Court of 
Probate Act, 1857 (20 k, 21 Viet. c. 77), made a 
grant of administration to a person nominated 
by the guardians, but limited to such time as the 
pauper should remain insane. Eceles, In goods 
of, 59 L. J,, P. 5 ; 15 P. D. 1 ; 61 L. T. 652 ; 
54 J. P. 55. 

The sole executrix and residuary legatee of a 
I testatrix, who was also one of her next of kin, 

; did not prove the will, and some time after the 
death of the testatrix became and remained 
chargeable to the rates as a pauper lunatic not 
so found by inquisition. The court required 
that the other next of kin should be cited, and 
: upon this being done, and no appearance being 
; entered on their behalf, made, under s. 73, a. 
grant of letters of administration with the will 
annexed in favour of the nominee of the 
guardians of the union, for the use and benefit 
of the lunatic executrix, limited to the duration 
of her lunacy. JffocTtin. In goods of, 73 L. T. 316 ; 
59 J. P.472. - . 

9. Legatees, 

With Will Annexed de bonis non — Justifying 
Security.] — The estate of a testatrix having 
been administered except as to one legacy, the 
court granted administration with will annexed 
de bonis non to the legatee, without requiring 
i the representative of the executor or his residuary 
1 legatees to be cited, but ordered that the sureties 
should justify. In goods of, 52 L. J., P, 93 : 

8P, D, 162 5 31 W.E.$43. 

Residuary Legatee,] — If an executor dies 
before probate of the will, his executor cannot 
prove it, but administration cum testamento 
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isidnary legatee (if was made (with the consent of S.) to the natural 
Day Y. Chatfield, and lawful daughter of B., and one ot the 
residuary legatees under his will. JJrut<jm\ In 
sathed the residue goods o}\ 47 L. J., P. 46 ; 4 .P. D. 7v ; 39 L. 1. 
to trustees for the 123. „ . . 

case of the failure A testator directed, that after payment or nis 
s two brothers as debts and funeral expenses all his remaining 
the failure of the property, subject to certain legacies, should be 
i time of his death placed in proper securities, and appropriated to 

■ children, as should 
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the education of his sister - 
seem most meet and beneficial to thorn by the 
executors of his will Held, that the children of 
the testator’s sister were absolute ^ residuary 
legatees, and, the executors having died in the 
lifetime of the testator, were entitled as such to 
atlmiiiistration with his will annexed. Prestud 
V. Goodwin, 29 L. J., P. 115 : 6 Jur. (N.s.) 404 ; 
2 L.T.67. 

In 1817, administration with the will annexed 
was granted to certain parties in their character 
of residuary legatees in trust, who had already 
renounced as executors. B. had acted as execut or 
under three several wills. His executors, being 
unwilling to intermeddle in the management of 
those properties, which were mixed up together 
and incumbered, renounced probate of his will. 
They afterwards applied for administration with 
the will annexed to be granted to them as 
residuary legatees in trust, which was decreed 
accordingly. Bennet, In goods of, 6 Jur. (K.s.) 
326, n. 

A testator on his deathbed gave instructions 
for a will to a person who was unknown to him, 
and who, in preparing it, omitted his surname 
and also introduced the mamo and description of 
an executor who was totally unknown to the 
testator or to any of: his friends or relations, and 
who could not, therefore, be identified with the 
consent of all parties interested ; the court 
granted administration with the will annexed 
to one of the residuarv legatees. Sawtell, In 
goods of, 2 Sw. & Tr. 448 ; 31 L. J., P. 65 ; 6 L. T. 
395 ; 10 W.R. 782. 

S. made the following bequest : “My ward- 
' robe, trinkets, and other things to my aunt. In 
the event of her decease before mine, then all 
my effects to her two daughters” : — Held, that, 
looking at the language of the will generally, 
these words did not constitute the aunt residuary 
legatee. Smith, In goods of, 34 L. J., P. 15 ; 10 
Jur. (N.s.) 1084 ; 13' W. R.‘277. 

A testator, after making several specific be- 
quests, “ ordered the management of all the rest 
to John Smith and Judy” ; there not being hi 
the will any other words indicative of an appoint- 
ment of an executor or of a bequest of resitlue : 
— Held, that John Smith and Judy had been 
constituted, not executors accordiug to the tenor, 
but residuary legatees, and were entitled, not to 
probate, but to administration with the will 
annexed. Kerr ana. In goods of, Ir. R. 11 Eq. 447. 

When a will does not dispose oi: the residue, 
the legatees are entitled to administration with 
the will annexed, limited to the property dis- 
posed of by the will ; the next of kin without 
the consent of the legatees being entitled to a 
grant, save and except such property, or to a 
cseterorum grant. If the deceased dies a bastard 
and unmarried, the crown takes the same grant 
as the next of kin. Blwades, 1% goods of, 35 
L. J., P.125 ; L.R. IP. 119. 

A testatrix devised her personal estate to B. 
for her own use, and for “ the education, main- 
tenance, and placing out in business” of BJs 
son, and in case B. should die during her son’s 


will annexed of the goods of the deceased. Side- 
h>tfoi)t, In goods of, Sidehoftom v. Sidelmttom, 41 
L. J., P. 23 ; L. R. 2 P. 365 ; 25 L. T. 855 ; 20 
W. R. 302. 

In a will which contained specific bequests of 
several articles of plate, furniture, &;c., the last 
specific bequest being that of 30Z., a bequest to 
*S. of “the residue of my things” would not 
entitle S . to a grant as residuary legatee. Ludlow, 
In goods of, 1 Sw. & Tr. 29 ; 27 L. J., P. 7 ; 6 
W.R. 409. 

A testator left to A. whatever money remained 
at his agent’s, and also any money that might 
result from the sale of his effects : — Held, that he 
was not entitled to administration as a residuary 
legatee. O'Loughlin, In goods of, 39 L. J., P. 53 ; 
L. R. 2P. 102; 18 W. R.'902. 

The court will not grant administration with 
the will annexed to the residuary legatee, with 
the consent of the executor. It can only do so 
on the executor’s renunciation of probate, or 
after a citation has been served upon him, upon 
his non-appearance within the prescribed time. 
Garrard v. Garrard, L. R. 2 P. 238 ; 26 L. T. 
162 ; 19 W. R. 569. 

A testator died leaving a mixed fund of real 
and personal estate. By his will he left the 
whole of the income arising from his estate and 
effects to his maternal aunt A. for life, and “ the 
whole after her decease to my legal heirs and 
theirs for ever ” : — ^Held, that on the true con- 
struction of the words “ legal heirs and theirs 
for ever ” the heir-at-law took as residuary 
legatee of the personalty as well as the realty, 
and was in that character entitled to a grant of 
administration with the will annexed. Dixon, 
In goods of, Todlmnter v. Tliorntpson, 47 L. J., 
P. 57 ; 4 P. D. 81 ; 39 L. T. 234 ; 26 W. R. 883. 

I. I)., by his will, ga,ve all his property to 
A. H. for life, and then “ the whole ” .... to 
his “ legal heirs and theirs for ever ” : — Held, 
that both i*ealty and personalty were given to 
his co-heiresses, and the grant made to M. T., one 
of the co-heiresses, as one of the residuary 
legatees, 11. 

B. died in 1864, leaving a will of which he 
appointed his wife (with others) executrix. She 
proved the will, and survived the other executors. 
She afterwards married S., and during cover- 
ture with him made a will under powers vested 
in her, and appointed her husband sole executor. 
On her death in 1876 letters of administration 
(with her will annexed) were granted to S., who 
was the sole person entitled to the personal 


estate over which she had no disposing power : 
— Held, that a further grant was required as to the 
unadministered effects of B., and such gi’ant 
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minority the testatrix directed that all moneys j 
should be invested for the son’s benefit until ^ 
twenty-one, and should be handed over to him 
•at that age : — Held, the executor having re- 
nounced, and B. having predeceased the testa- 
trix, that administration with the will annexed 
■should be granted to the son, -dm*', In goods of^ 
11 R. 5S7; 71 L. T. 699. 

Buchy of Lancaster. ]™-Where an intes- 
tate had died leaving no Imown relatives, and 
his estate had been partly administered by his 
widow, who died leaving a will, the court made 
,a grant de bonis non to the nominee of the 
Duchy of Lancaster, who uvas the residuary 
legatee of the widow. Amrd, 1% (foods of, 11 
P.d). 75 ; 56 L. T. 673. 

— To Limited Eepresentatiye of.] — A 
married woman, a residuary legatee under a 
will, by virtue of powers enabling her to do so, 
•executed a will by which she distributed the 
pro]jerty of which she had a right to dispose, her 
residuary interest being part of the property. 
‘The chain of executors being broken, a grant of 
.administration, with the will annexed, of her 
unadministered estate, w»'as made to the limited 
representatives of the residuary legatee. Ditch- 
field In goods of L. E. 2 P. 152 ; 23 L. T. 325 ; 
18 W. E.'ll44. 

Universal Legatee.] — A testator appointed 
his nephew universal legatee of his whole pro- 
perty in trust for legatees named in the wnll. 
The nephew^ took no beneficial interest, and the 
testator left a son living. No executor w’’as 
.appointed. On motion, the court made the grant 
to the nephew. Ford, In goods of, 23 L. T. 323 ; 
18 W. E. 960. 

A. left in the hands of trustees “ all the pro- 
perty she might be possessed of at her death,” 
.&c., followed by an enumeration of properties, 
which, however, did not include the whole of 
her property : — Held, that the specific enumera- 
tion did not restrain the general terms preceding 
it, and that the trustees were entitled to adminis- 
tration, with the wdll annexed, as universal 
legatees in trust. Goodgar, In goods of, 1 Sw. k Tr. 
127 ; 4 Jur. (N.S.) 1243. 

A testator left all his property that he was 
.possessed of to his eldest son for life, and if he 
had no family to revert to his fifth son. He 
stated that his property consisted of houses, 
:stock, and bank shares, and named E. as trustee 
in conjunction with D., and directed that the 
•said trustees first pay all debts due by his eldest 
,son, and invest some stock and money as the said 
trustees should think proper in good securities, 
.and that his grandchild T. should have 500^, 
when he arrived at tw^-enty-one. The court 
granted administration cum testamento annexe 
to E. and D. as universal legatees in trust. 
Fulmer, In goods of 11 Jj. E., Ir. 1. 

An application for a grant (wdth the will 
.annexed) to the sole legatee on affidavit that 
the testatrix died possessed of no other property 
than that specifically described in the will: — 
Held, that no reason was shewn for not citing 
the next of kin ; that they must be cited ; or 
that administration might be taken limited to 
the property specified in the will. Watson, In 
goods of 1 bwn & Tr. 110. 

A testatrix left to her three nieces all her per- 
,sonal effects and everything of every kind that 
I have now, or may have at the time of my 


518 

decease, at my apartments at A. or elsewhere ” : 
-—Held, that the nieces were universal legatees, 
and, as no executor was appointed, that they 
were entitled to administration with the will 
annexed. SmThorongh, In goods of, 30 L. J,, P, 
85 ; 6 Jur. (N.S.) 1166 9 W, E. 149^ 

A universal legatee, under a will which does 
not appoint an executor, is by the invariable 
practice of the registry entitled to administra- 
tion with the will annexed, and not to probate 
as executor according to the tenor. 0 1 qlliant. In 
goods of 1 Sw. & Tr. 525 ; 30 L. J., P. 82 ; 6 Jur, 
(N.S.) 256; 1 L. T. 446. 

A husband, left sole executor and universal 
legatee under his wife’s wfill, wdiich was made 
by virtue of a power, renounced as executor. 
Subsequently, owing to the disposition of the 
trust fund under his wife’s will, his consent was 
required by the trustees to enable them to deal 
with it. On motion to the court that he might 
be allowed to retract his renunciation which had 
already been filed in the registry, the court 
directed that the applicant should take adminis- 
tration with the will annexed as universal 
legatee, in which capacity the applicant had not 
renounced his beneficial interest under the wilL 
Dlisset, In goods of 44 L. T. 816. 

Will of Englishman Bomiciled in 

France.] — An Englishman, domiciled in France, 
wrote a holograph will, in which was the clause 
following : “ J’institue pour ma legataire uni- 
verselle Madame A. . . . et ce pour lui donner 
line preuve de ma reconnaissance des hons soins 
qu’elle a eu pour moi en France le tout sans rien 
excepter, et notamment pour tous les eff’ets 
mobilier, et tous les biens meuble, que je possede 
en France ” : — Held on the evidence of French 
advocates, that A. was entitled to the whole 
personal property of the testator, whether in 
England or France. laneuville v. Anderson, 2 
Sw. & Tr. 24 ; 30 L. J., P. 25 ; 6 Jur. (N.S.) 1260 ; 
3L. T. 304; 9 W. E. 74. 

With Limitation,] — A husband by his will 
made his wife sole executrix and residuary 
legatee. By a codicil he devised and bequeathed 
to A. all property held by him upon any trust or 
by way of mortgage. He died insolvent, and 
the widow renounced probate of the will and 
codicil as executrix, and administration as resi- 
du ary legatee. The court granted administration , 
with the will and codicil annexed, to A., limited 
to the trust property so far as it was personally 
left to him by the codicil. Protheroe, In goods 
of 44 L. J., P. 8 ; L. E. 3 P. 209 ; 31 L. T.‘651 ; 
23 W, E. 212. 

Where Surviving Executor incapacitated by 
Illness.] — ^Where the sole surviving executor is 
unable from illness to attend to business matters, 
the court will grant letters of administration 
with the will annexed to a legatee, ‘for the use 
and benefit of the executor until he shall recover, 
and take the grant as executor. Fonso?ihy, In 
goods of 64 L. J., P. 119 ; [1895] P. 287 ; 11 B. 
613 ; 44 W. B. 240. 

Specific Legatee — No Besidue — Citation of 
Eesiduary Legatee. ]--A residuary legatee resi- 
dent at a known address in Canada, and who 
was in regular communication with his relatives 
in England, was informally asked to renounce 
, his right to adniinister to his father’s estate, but 
I made no reply to' the letters of the solicitors. 




— Where the court was satisfied, on the evidence, 
that the defendant, who had taken out letters of 
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The estate was being administered in chancery, 
and the chief clerk had certified that the assets 
were insufficient for payment of the debts and 
specific legacies. The court upon affidavits of 
these facts ordered a grant of administration in 
favour of one of the specific legatees. Wilde^ In 
good,<i of, 57 L. J., P. 7 ; 13 P. D. 1 ; 57 L. T. 815 ; 
m W. E. 400 : 51 J. P. 775. 


When Executor and Besiduary Legatee dead 
— -drant to Superior of Convent as Besiduary 
Legatee.] — Where a testatrix appointed an 
executor, and after givings a legacy bequeathed 
the residue to the legatee to he disposed of at her 
discretion for the benefit of a specified convent, 
both the executor and the legatee having died in 
the lifetime of the testatrix, the court granted 
administration with the will annexed to the 
superior of the convent, being the head of the 
council in which the property of the convent was 
vested. Walsh v. Gladstone (1 Phillim. 290) 
followed. McAnlife, In goods of, 64 L. J., P. 
126 ; [1895] P. 290 ; 11 E.' 610 ; 73 L. P. 193. 


When Executors out of the Jurisdiction.] — 

Che words “ at the expiration of twelve months 
from the death of the testator,” in s. 1 of 38 
Geo. 3, c. 87, when compared with the words given 
in the form of affidavit in the second section, 
and of the grant of administration in the third, 
must be held to mean at or after the expiration 
of that period. Ruddy, In goods of, 41 L. J., P. 
63 ; L. E. 2 P. 330 ; 25 L. T. 950 ; 20 W. E. 319. 

When the applicant is the residuary legatee 
whose interest is undetermined, the grant will 
be made under 38 Geo. 3, c. 87, bnt where a parti- 
cular sum is set aside for and actually pajmble 
to the applicant, the grant can be made under 
21 & 22 Viet, c; 95, s. 18. li. 

One of the executors named in the will proved 
the paper, and then left the country. The 
second executor named in the will was also out 
of the jurisdiction. The court made a grant 
durante absentia to a legatee and also one of the 
next of kin to enable her to become a party to a 
suit in the chancery division for the administra- 
tion of the estate. Jenkins, In goods of, 49 L. J., 
P, 30 ; 41 L. T. 730 ; 28 W. E. 431 ; 44 J. P. 
801. 


Benounciug Probate.] — A person who has 
been appointed sole executrix and named uni- 
versal legatee and has renounced probate may 
afterwai’ds take a grant of administration de 
bonis non in the latter character. Wheelwright, 
In goods of, 47 L. J., P. 87 ; 3 P. D. 71 ; 39 L. T. 
127 ; 27 W. E. 189. 

B. appointed G. and D. executors and residuary 
legatees in trust, his widow residuar^^ legatee for 
life or widowhood, and C. D., E. F., and G. sub- 
stituted residuary legatees. 0. and D. renounced 
probate and administration as executors and 
residuary legatees in trust, and letters of adminis- 
tration with the will annexed were granted to 
the widow ; she died, leaving part of the estate 
unadministered. The court refused to allow 0. 
to retract his renunciation as residuary legatee 
in trust, but granted him administration de bonis 
non as substituted residuary legatee. Morrison, 
In goods of 2 Sw. & Tr. 129 ; 3 L. T. 786 ; 9 W. E. 
.518. 


administration, had possessed himself of the will 
after the death of the deceased, and had sup- 
pressed or destroyed it, it therefore decreed 
letters of administration with the will annexed, 
as contained in a draft, and as the plaintifi: and 
defendant were the residuary legatees in the will, 
and as such equally entitled in usual course to- 
the letters of administration, ordered the grant 
to be made to the plaintifi:. Podnwre v. Mhaitony 
3 Sw. & Tr. 449 ; 33 L. J., P. 143 ; 10 Jur. (X.S.) 
756 ; 10 L. T. 754 ; 13 W. E. 106. 

Misdescription of Legatee.] —Where the objcc't 
of a testatrix’s bounty was erroneously described, 
the court, on being satisfied that the misdescrip- 
tion was the result of mistake, granted adminis- 
tration, with the will annexetl, to such pers<,m. 
Hooper, In goods of , 13 L. T. 445 ; 14 W. E. 21U. 


Person Entitled Besident Abroad.] — When a 
party solely entitled to the grant of admini.stra- 
tion of an estate was abroad, and it was not 
known where she was, or when, she would return 
to this country, and there was a sum of money 
payable to the estate, the court made a grant of 
administration to a person whom she had duly 
authorised by power of attorney to manage her 
property in England. IJscot, In goods of 4 
Sw. &Tr. 186; 28 L. J., P. 17. 

A testator le:ft three next of kin, one of whom 
was resident in Calcutta, and another at New 
York. These two each nominated an attorney 
in this country for the purpose of taking a grant.. 
The court, however, refused to make a joint 
grant to these attorneys. ShejJerd, In goods of, 
26 L. T. 405. 

Where a party entitled to administration is. 
abroad, and has given a simple power of attorney 
to his agent in England to take out administ ra- 
tion for his use and benefit, the court will only 
grant administration to the agent on the same 
terms as it would have gi'anted it to the party 
himself. Goldshonm>gh, In goods of, 1 Sw. k Tr. 
295 J 5 Jur. (x.S.) 417 ; 7 W. E. 375. 

Where a party entitled, being resident out of 
England, had, by a power of attorney, s]K‘cna.lly 
authorised his brother to execute for him an 
instrument of renunciation and consent, the* 
court acted on a renunciation and consent so 
executed. Rosse?^, In goods of, 3 Sw. k Tr. 41H) ; 
33 L. J., P. 155 ; lO L.' T. 695 ; 12 W. K. 1014. 

A testator while of unsound mind made a will 
disposing of largo sums of money, although at 
the time of making the will he "was possessed 
of no property whatever, and was dependent 
upon his relatives for support .-—Held, that 
administration might be granted as in case of 
an intestacy to the sister of the deceased as. 
attorney for his widow, who was resident in 
Australia, and that the oath of the admlnistra- 


10. Attorneys, Agents, and Nominees. 


Person Entitled Besident in England.] — 
When the person entitled to administration is 
in England, a grant will not be made to his 
attorney, unless the estate consists solely of pro- 
perty held in trust. BuUar, In goods of, 31) 
L. J., P. 26 ; 22 L. T. 146. 

Where a person, solely entitled, was resident 
in this country, and able to take it himself, the 
I court declined to decree it to his attorney for 
his use and benefit. Buroh, In goods of 2‘ 
' Sw. & Tr. 139 ; 30 L. J., P. 171 ; 4 L. T. 4.51 ;. 
9 W. E. 639 ; and S. 6Vand S. P., 5 L. T. 119. 
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trix should be to the effect that the deceased, so 
far as she knew and believed, had left no will. 
Rich, In (foods of, 61 L. J., P. 01; [1892] P. 

■I43.V.'' 

Intestate Bying Abroad.]— B., having acquired 
a domicil ill British Guiana, died a bachelor and 
intestate, without any known relations there. 
Under an ordinance of that colony the adminis- 
trator-general took possession of B.’s property in 
that colony, and appointed P., F. and P., of 
Liverpool, to be his attorneys, and in his name 
to take letters of administration to the personal 
estate of the deceased in this country. The 
court, after notice to the queen’s proctor, and 
citations of next of kin, made the grant accord- 
ingly. 0''Brleii,ln (foods of, 2 Sw. & Tr. 604 ; 31 
L.hJ., P. 194; 7L.T.249; 

Testator Dying Abroad.]— A testator named 
five executors, four of whom took probate in 
Victoria, in which colony he died, and power to 
do so ivas reserved to the fifth : — Held, that 
administration vrith the will annexed could not 
be granted in this country to the attorney law- 
fully constituted of the four executors who 
proved the will, unless the fifth executor had 
been first cited. Fletcher, In goods of, 8 Jur. 
(X.S.) 572. 

Executors Abroad.] — Administration granted 
under 88 Geo. 3, c. 87, the executor going to 
Scotland, is not disputable in equity, though it 
may be at law. Rainsford sf. Tay ikon, 7 Ves. 
460. 

Administration granted under 38 Geo. 3, c. 87, 
is not for a limited time but for a limited pur- 
pose — viz. to become or be made party to bills 
in equity, and carry decrees into execution. Ih. 

The effect of return of executor is, that he 
must be made party in the usual course, and 
then the temporary administrator may account 
and have his costs, and be discharged ; but the 
proceedings are not put an end to. Ih. 

Administration was granted under the statute' 
where the executor went to Scotland. The 
authoritj' of an administrator appointed accord- 
ing to the provisions of the 38 Geo. 3, c. 87, 
during the absence of an executor from this 
coiintiy, does not become actually void upon the 
death of such executor, but only voidable. Tayn- 
ton V. Himnay, 3 Bos. & P. 26 ; 7 Ves, 460. 

A. died in 1832, leaving a will, whereof he 
appointed B., C. and D. executors, and B. 
residuary legatee. C. alone proved the will, 
power being reserved to grant probate to the 
other executors. In 1847 B. died, leaving a will, ' 
appointing E. sole executrix, who duly proved 
B.’s will. In 1855, C. died intestate, leaving part 
of the personal estate of A. unadministered. D,, 
the surviving executor of A., not having appeared 
to a citation calling on him to accept or refuse 
probate of the will of A., administration with 
the will of A, annexed w'as granted to the 
attorney of E., then abroad, as the personal 
representative of the residuary legatee of A., the j 
chain of executorship having been broken, j 
Cidlison V. M<me, 28 L. J., P. 90. I 

A., in April, 1856, executed a power of attor- ; 
ney appointing L. her attorney, for the purpose 
of managing her real and personal estate,, and 
giving him very extensive powers, but not in 
terms sufficient to constitute him her attorney 
for the purpose of taking out letters of adminis- 
tration. A. then went abroad, and during her. 


absence, money having become payable to the 
personal estate of B., who had died intestate, and 
in ippect of whose estate A. was entitled to 
administration, it became necessary that an 
administrator should be appointed in order that 
a discharge for that sum might be given. It 
being uncertain when A. would return to this 
country, or where he was, the court granted 
administration of the estate of B. to L. Fjscot, 
In goods of, 4 Sw. & Tr. 186 ; 28 L. J., P. 17. 

Where the sole executor to a will was abroad 
and not expected to return for at least two years, 
and could not be communicated with for several 
months, the court made a grant of .administra- 
tion wdth the will annexed to two gentlemen 
who had been appointed his attorneys in a power 
executed by him previous to leaving England. 
Barlter, In goods of, 60 L. J., P. 87 ; [1891] P. 
251 ; 39 W. E. 560.‘ 

A testator by his will nominated two executors, 
both of whom at the time of his death were 
resident out of the United Kingdom. The will 
contained a paragraph requesting E., the partner 
of one of the executors, to act for him in the 
event of his absence. It appeared that there 
was urgent necessity for the appointment of an 
administrator of the estate of the deceased * 
Held, that administration with the will annexed 
might be gi-anted to R. under s. 73 of 20 & 21 
Viet. c. 77, until such time as one or other of 
the executors should come and prove the will. 
Taylor, In goods of, 61 L. J., P. 93 ; [1892] P. 
90; 66L. T. 266. 

Where a testator domiciled abroad, having 
property there and also in England, made a will 
according to the law of the country of his domi- 
cil, and appointed executors thereof, and also 
appointed certain named persons in England to 
realise his English estate and transmit the pro- 
ceeds to the testamentary executors, the court 
refused to appoint these named persons executors 
according to the tenor of the will, but made a 
grant to them under s. 73 of the Court of Probate 
Act, 18.57, to administer the estate in England, 
for the use and benefit of the testamentary 
executors. Farl, In goods of (10 P, D. 196), 
approved. Briesemann, In goods of, 63 L. J., 
P. 159 ; [1894] P. 260 ; 6 R. 558 ; 71 L. T. 263. 

To Attorney of Heir, with Decree of Persian 
Court annexed,] — A., a native of and domiciled 
in Persia, made and duly executed his will 
according to Persian law. By the law of Persia, 
which does not recognise the principle of repre- 
sentation of the estate of a deceased person, his 
wnll, as well as all his property, is taken posses- 
sion of by the court having exclusive jurisdiction 
in matters of wills, inheritance and succession. 
This court is composed of ecclesiastics called 
“ Moojateheds.” It is presided over by one of 
the body, styled the “ ^^uperior Religious Head 
and Highest Authority,” and his decrees are 
irrevocable. Neither the original nor any copy 
of the will is allowed to go out of the possession 
of the court. The contents of the will are pub- 
lished by the court in the presence of the persons 
(legatees and heirs) interested in the property 
of the deceased, and a document is given to each, 
certifying the portion of the property to which 
he is entitled. The testator died possessed of 
certain property (funds standing in his name in 
the books of the Book of England), and this 
property was appointed to B., his eldest son, by 
the “ Superior Religious Head,” who gave a docu- 
ment under his hand and seal certifying that 
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ranted to the duly-appointed with one of the parties to the Spanish suit, 
rs of administration (with the obtained letters of adininistratioii to tlie deceused, 
an court annexed), limited to to be granted to him as the plaintiff’s attorney, 
led ill the said decree. Dost limited to receive the 10,000^. until the plaintiff 
s of, 49 L. J., P. 78 ; 6P. D. 6 ; should obtain administration to the deceased. 

The defendant afterwards received the 10,00OZ. : 
— Held, that he might safely pay it over to the 
ted by Chancery Division.] plaintiff, although he had not obtained adminis- 
3 ation for administration it tration to the deceased. Dela VieMawLulilmli, 


tration to the deceased. 

10 Sim. 629. 

Eussian Imperial Family Law.] — By 

the law of Bussia all testamentary instrumcjits 
executed by members of the imperial family are 
disregarded, and the disposition of the^ property 
of such persons after their death is witiuu 
the exclusive power of the Emperor of Bussia. 
Oldenhiirg (Prmae), In goods of , 53 L. J., P. 46 ; 
9 P. B. 234 ; 32 W. R. 724 ; 49 J. P. 104. 

A., a member of the Russian Imperial family, 
died in Bussia, having executed a will by which 
he appointed B., his son as his executor. After 

A. ’s death a meeting of the members of his family 
was held, and an arrangement for the disposition 
of his property in accordance with the terms of 
his will was agreed to, and was embodied in a 
document termed an “Acte Ddfinitif,” which 
was subsequently confirmed by the Emperor of 
Bussia ; and by the terms of the “ Acte Definitif ” 

B. was constituted the sole and entire owner of 
certain shares held by the deceased in a railway 
company having its offices in England. The 
court, upon a certificate from the Paissian 
ambassador in England, with the seal of the 
Russian embassy, reciting that the law of Russia 
is as stated above, and that under the “Acte 
Ddfinitif,” B. was the sole and entire owner of the 
railway shares, made a grant to the attorney of 
B. of letters of administration with the Acte 
Definitif” annexed, limited to the property of 

I the deceased in England. Ih, 

Domiciled Scotchman having Indian Fro- 
i perty.] — A domiciled Scotchman died, leaving 
a will, whereby he appointed executors. The 
executors proved the will in Scotland, and 
authorised F. & Co. to take out administration 
as their agents in India, wheio the deceased pos- 
sessed considerable property. F. & Co. di<l so, 
and having realised the assets, they paid the 
money for their own protection into the court of 
chancery in England. On a suggestion that 
personal representation was also necessary in 
this country to enable the executors to take the 
money out of the court of chancery, the court 
expressed its willingness to grant probate of the 
will, but declined to allow the executors’ oath to 
be altered to. meet the facts of the case by having 
the property sworn under 20/. d/wrpvr//, I/t goods: 
of, 16 L. T. 266. 

Englishmaa domiciled Abroad— Administra- 
tion with Eetranslation of Will annexed.] — 


larly-executed power of attorney. Morleg, In 
goods of 3 Sw. & Tr. 425 ; 33 L. J., P. 108 : 10 
L. T. 540 ; 12 W. R. 1064. 

To Attorney out of the Jurisdiction.] — ^Adminis- 
tration will be granted to an attorney of the next 
of kin, such attorney being resident without the 
jurisdiction of the court, if the sureties to the 
bond are resident within the jurisdiction. Leeson, 
In goods of 1 Sw. & Tr. 463 ; 29 L. J., P. 19 ; 1 
L. T, 74 : 5 Jur. (N.s.) 1270. 

In the Case of Foreigners.] — Administration 
of the effects of an intestate who died domiciled 
abroad, granted to the agent of a foreigner 
entitled by the law of the domicil to adminis- 
tration. BianoM, Bi goods of 1 Sw. & Tr. 511 ; 
28 L. J., P. 139. 

Where an Italian subject died in this country 
leaving an infant, his next of kin, and his rela- 
tives were abroad, the court made a grant ad 
colligenda of his property here, under s. 73 of 
the Court of Probate Act, 1857, to the Italian 
vice-consul until one of the relatives obtained 
administration. Mtgasso, In goods if 6 B. 
571 ; 70 L. T. 246, 

Pending a litigation in a Spanish court as to 
which of two testamentary papers of a deceased 
Spaniard ought to be established, the plaintiff, 
who was resident in Spain, was appointed by the 
Spanish comt the judicial administrator of the 
deceased’s goods, and the plaintiff, under the 
authority of that court, afterwards appointed the 
defendant to be his attorney to recover and 
receive 10,000Z. due to the deceased’s estate fi'om 

C.^ & Oo.,^ of London. The defendant, after 
litigation in the prerogative court of Canterbury 


A translation of the will of an Englishman <lying 
domiciled abroad but possessed of personal pro- 
perty in England, originally written in Englisiq 
had been proved in the court of the country of 
his domicil. One of the executors transferred 
his powers to his co-executor, who afterwards, 
died, and G-. was appointed in his place by 
the same court. The court granted letters of 
administration, with a retranslation of the will 
annexed, to G.’s attorney in this country. Rule, 
In goods of, 47 L. J., P. 32 ; 4 P. D. 76 ; 39 L, T. 
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To Disinterested Hominee.] — The court will 
grant' administration, with the consent of all 
parties interested in the property of the de- 
ceased, to their nominee who takes no interest 
in the property himself. Mprrell y, IJrownMU, 
S SWL &..Tr. 467. ; 

Grant for Purpose of vesting Trust Term in 
'Mew Trustees.]-— Where, upon the occasion of 
the appointment of new trustees of a settlement, 
which comprised, amongst other trust funds, a 
charge on the settled lands, which had been paid 
of; by the former trustees, and an assignment of 
it taken from the persons beneficially interested 
therein, the new trustees required that a term of 
years created for the purpose of securing the 
charge, which had not been assigned to the 
former trustees, should be transferred to them, 
and there was no personal representative of the 
suiwdving trustee of the term living, the court, 
on the application of the attorney of the person 
beneficially entitled to the charge, who was 
resident abroad, gave liberty to his attorney to 
apply for a grant, limited to assigning the term 
to the new trustees. Form of order. Vereker, 
In the gooch of, [1896] 1 Ir. R. 200. 

To I^’ominees under Special Circumstances — 
20 & 21 Viet. c. 77, s. 73.] — The consent of all 
the persons interested is not a sufficient ground 
for departing from the general rules as to grants 
of administration. The court therefore refused 
to make a joint grant to twm of the persons in- 
terested in distribution and to a nominee of the 
next of kin, although the next of kin and all the 
persons interested concurred in the application. 
Bicliarclson. I?i goods of, 40 L. J., P. 36 ; L. R. 2 
P. 244 ; 2.5 L. T.' 384 ; 19 W. E. 979. 

The mere fact that the person who would be 
entitled to administration desires that some other 
person should take the grant, does not constitute 
such a special state of circumstances as to justify 
a grant under 20 & 21 Viet. c. 77, s. 73. In such 
a case the proper course to be adopted is for the 
person entitled to administration to take the 
grant, and then appoint his nominee to act as his 
or her attornev. Male. In goods off^i L. J., P. 
45 ; L. R. 3 P. 207 ; 31 L. T'. 799. ‘ 

A will having been set aside by reason of an 
informality in the execution, the widow and 
children entered into an arrangement by deed 
to carry out the intention of the husband as 
contained in such will, notwithstanding its infor- 
mality. The court refused to grant administra- 
tion to the executors named in the will under the 
Probate Act, s. 73, as the nominees of the parties 
interested in an intestacy, they themselves having 
no interest in the property of the deceased. Ih, 

If next of kin are unable to agree amongst 
themselves which of them shall take administra- 
tion, and are all willing that such administration 
shall be granted to a nominee who has no interest 
therein, that will not be a special circumstance 
to justify the court in making a ginnt to such 
nominee under 20 k 21 Viet. c. 77, s. 73. Teague 
V. Wharton, Jeffries, In goods of. 41 L. J., P. 13 ; 
L. R. 2 P. 360 *; 25 L. T. 764 ; 20 W. R. 214. 

A doubt having been raised as to the legitimacy 
of the sole next of kin, a deed was entered into 
by the parties interested for the distribution of 
the property amongst themselves in certain pro- 
portions, and it wras a part of the arrangement 
that administration of the personal estate should 
be applied for by an individual wffio had, under 
no circumstances, an interest therein : — Held, 
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that there w’^ere special circumstances in the case 
which authorised the court to grant such adminis- 
tration to the person designated under 20 & 21 
Viet. ,c. 77, s. 73. Ilopldns. In goods of, 44 L. J., 
P. 42 ; L. R. 3 P. 235 ; 38 L. T.' 320. “ 

The court will, but under special circumstances 
only, make a grant of administration to a nominee 
of the parties interested in the estate, Clayton, 
In goods of, 55 L. J., P. 26 ; 11 P. D. 76 ; 34 
W. E. 444; .50 J. P, 263. 

An indiarubber merchant, carrying on business 
in this country, died here intestate. His next of 
kin consisted of a mother, two brothers, and two 
sisters, all resident in South America. The 
estates from which the indiarubber w'as pro- 
duced were situate in Bolivia, 3,000 miles from 
the coast, and difficult of access. Quantities of 
goods were lying at Liverpool, and bills accepted 
by the firm wrere coming due. The only relation 
in this country was a nephew^ who was only here 
temporarily and did not care to take administra- 
tion. It was important that the business should 
be carried on. Under these circumstances (the 
nephew and all other persons interested in the 
business consenting), the court made a grant of 
administration under s. 73 of the Court of Pro- 
bate Act, 1857, to a chartered accountant, limited 
until the proper person should come in and 
claim. Justifying security to be given. 8narez, 
In goods of, 66 L. J., P. 98 ; ri897] P. 82 ; 77 
L. T. 137 ; 45 W. R. 704. 

To Nominees of Guardians.] — See ante, 
Guardians, col. 608. 

Crown Nominees (16 & 16 Viet. c. 5).] — When 
a bastard, having no relations, makes a will dis- 
posing of a part only of his or her property, the 
I crown has a right to a grant save and except, or 
to a ca^terorum grant, but not to a general grant 
of administration, and the legatees have a right 
to a grant, with the will annexed, limited to the 
property disposed of by the will. Rhoades, In 
goods of, 35 L. J,, P. 125 ; L. R. 1 P. 119. 

A nominee of the crown taking out adminis- 
tration to the estate of an intestate is under 
the same obligation as any other administrator, 
Att.-Gen. v. Kohler, 9 H. L. Gas. 654 ; 8 Jur. 
(N.S.) 467 ; 5 L. T. 35 ; 9 W. R. 933. 

The 15 & 16 Viet. c. 3, onlj?- dispenses wdth the 
necessity of his giving the usual bond to the 
ordinary, but imposes on him all the duties and 
liabilities of a private administrator. If he 
improperly pays to the crown part of an intes- 
tate’s effects, though such payment is made under 
authority of a warrant under the sign-manual, 
he makes himself personally liable to restore it 
to parties afterwards proving themselves legally 
entitled. Ih. 

Upon his death that liability only continues 
against his personal representatives, and not 
against his successor in ofiice. But that suc- 
cessor may make himself personally liable for 
the acts of his predecessor, as by taking out 
letters of administration de bonis non to the 
same estate. Ih. 

Where the nominee of the crown had impro- 
perly paid money (thus coming to his hands) to 
the then sovereign, and the succeeding nominee 
of the crown had taken out letters of administra- 
tion de bonis non to the same estate, and in a 
suit by the next of kin against him, had only 
contested the fact of the claimants being truly 
the next of kin, and denied, if they were so, 
liability to pay interest on the sum claimed r — 
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Hel<i, that this was in substance an admission of j 
liability to pay the principal to the next of Idn, | 
and the claimants having satisfactorily estab-l 
lished their title to that character, the liability 
to pay interest followed, as of course, on the 
liability to pay the principal Ih. 

The effects of an intestate having vested in the 
crown by forfeiture, if letters of administration 
are granted to A., in consequence of a warrant 
from the Idng, and they run in the usual form, 
viz., “ To pay debts,” &c., but with this addi- 
tional clause, “ For the use and benefit of his 
majesty,” A. will be answerable as administrator 
for the debts of the intestate, and will not be 
permitted to give evidence tending to question 
the validity of the letters of administration. 
Meglt V. Jo%nw?^ 2 Dough 512. 

Prince of Wales when Intestate’s Estates; 
in Cornwall] — T. C. died in Cornwall, intestate, 
without known relations. The court granted 
letters of administi’ation of his estate for the 
use of his royal highness the Prince of Wales 
as Duke of Cornwall ; but, semble, without pre- 
judice to the rights of the crown. CLmmall 
(^Solicitor of JOiiclMf of) v. Canning^ 5 P. D. 114 ; 
41L. T. 737; 28W.E. 278. 

Manager of Company appointed Executor and 
Trustee.] — Where a limited company w^ere 
appointed executors and trustees under a will, 
the court granted administration with the will 
annexed to the general manager of the company 
as their nominee. Hunt, In goods of, 66 L. J., 
P. 8 ; [1896] P. 288. 

Assignment of Eight to Letters of Administra- ' 
tion.] — A. bequeathed the residue of his personal 
estate to W., his sole executor and trustee, in 
trust for such persons as B., a married woman, 
should appoint, and in default of appointment 
to B. absolutely. W. renounced. By deed, B. 
appointed and assigned to M. and J., who 
accepted the trust, all her interest under the 
will, and her right to letters of administration, 
With the will annexed, in order that they might 
obtain such letters of administration. ‘Letters 
of administration, with the will annexed, granted 
to M. and J. JIart/i Jidale. In goods of 1 Sw. & Tr. 
8 ; 27 L. J., P. 29 ; 4 Jur. (N.s.) i96 ; 6 W. R. 
277. 

Grant ad colligenda bona — Liberty to pay 
pressing Debts, and dispose of Business.]— 

Under a grant ad colligenda bona, made to the 
solicitor to the treasury, the court gave leave to 
the administrator to pay all pressing claims for 
rent, rates, and taxes, to take the accounts of 
the manager of the intestate’s business, and to 
dispose of the said business. Oddg, In goods of, 
62 L. T. 643. 

Liability of Kominee obtaining Grant,] — A 

party to whom letters of administration have, 
been granteci, as the attorney of the person 
entitled to the grant, and for the use and benefit 
of such person, is liable to be sued, in the same 
way as if he had obtained administration in his 
own right. Chambers v. Biclimll, 2 Hare, 536 : 
7 Jur. 107. 

11. Committees of Lunatics, 

Wlien Entitled.] — An intestate, whose property 
was under 1,000^. in value, left no known relation 
except a sister, who was of unsound mind, but 



had not been found so by inquisition, and who 
had no property of her own. The court refused 
to grant administration for the use and benefit 
of the lunatic to a stranger in blood until the 
applicant should obtain an order from the court 
of chancery, under 25 & 26 Viet. c. 86, s. 12, 
rendering the property of the lunatic available 
for her maintenance and benefit. 8luml)ers, In 
goods of 4 Sw. & Tr. 32 ; 34 L. J., P. 93 ; 11 Jur. 
(H.S.) 396 ; 12 L. T. 582 ; 13 W. R. 696. 

A. died intestate, without cliild or paren t , 
leaving a widow and several next of kin. Before 
the widow took out letters of administration she 
was, found a lunatic, and a committee c4: her 
person and estate appointed Helcl that the 
committee was entitled in pre:fereiice to t'lie next 
of kin. Alford; v. Alford, 3 Jur. (n.S.) 990. 

A sole executrix and sole legatee, wlio had 
taken out probate, was declared a lunatic. Her 
next of kin was appointed committee of lier 
person, and another person committee of her 
estate. With the consent of the latter the court 
passed him over, and granted administration, 
with the will annexed, to the committee of the 
person. Scarlett, In goods of, 27 L. T. 215 ; 21 
W. R. 79. 

Where the next of kin of a deceased lunatic 
was of unsound mind, though not so found by 
inquisition, a transfer of the lunatic’s personal 
estate was directed to he made to the person to 
whom administration durante animi vitio of such 
next of kin had been granted, agreeably to the 
practice of the ecclesiastical court. Erelgn. Eio 
ixirte, 2 Myl. & K. 3. 

Person appointed to act with the Powers of a 
Committee.] — The sole next of kin of a deceased 
intestate was a person “ not lawfully detained as 
a lunatic and not found a lunatic by inquisition, 
but through mental infirmity arising from age 
incapable of managing her affairs.” within the 
meaning of sub-s. i (d) of s. 116 of the Lunacy 
Act, 1890. Her estate was administered by a 
person appointed to act with the powers of a 
committee under siib-s. 2 of such section : — The 
court made a general grant of administration, 
under s. 73 of the Court' of Probate Act, 1857, to 
the person thus appointed for the use and benefit 
of the next of kin. Lecse, In goods of, 63 
L. J., P, 124 ; [1894] P. 160 ; 70 L.’ T. 810.* ' 

Objection of Masters in Lunacy,] — A. dierl 
intestate leaving B., a p^erson of unsoiuid raiiid, 
her lawful sister and sole next of kin, surviving 
her. 0. was appointed committee of B.’s estate, 
but the masters in lunacy objected to bis taking 
the grant of administration* of A.’s estate. In 
these circumstances the court, with the consent 
of C. and the consent also of the next of kin of 
B., made the grant to D., a strangei* in Wood to 
the deceased. Hastings, In goods of 47 L. J., il 
30; 4P. D. 73; aOL.'X. 45.' 

12. On Renunciation of Parties, 

Generally.]— The Probate Court Rules, 1862, 
are for the guidance of the registjy, but capable 
of modification by the court. Lofha, In goods 
of 3 Sw. & Tr. 307 ; 33 L. J., P. 59 i 10 Jur, h.B.) 
324 ; 10 L. T. 240. 

When a person has renounced probate or 
administration in one character, he may be 
entitled to administration de bonis non in an 
inferior character, which did not exist when he 
renounced in the superior character. Ib. 
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Next of kill refusing to take adiniiiistration, 
title of person taking it out will not depend on 
next of kin’s granting his permission, nor by his 
withholding it Cawtlurme v. Sim"& S. 

,128 ; 3 L. J, (o.S.) Cli. 125. 

By Person Abroad,]— Where a party entitled, 
being resident out of England, had by a power 
of attorney specially authorised his brother to 
■execute for him an instrument of renunciation 
and consent, the court acted on a renunciation 
and consent so executed. Rosser^ In, qoods of\ 
.3 Sw. & Tr. 4U0 ; 33 L. J., P. 155 ; 10 I..* T. 695 : 

12 W. E,. lUM. 

Of Executors.] — Where one of several execu- 
tors, after intermeddling in the testator’s estate, 
executed a renunciation, and probate had been 
granted to his co-executors, the court, on the 
application of the renunciant, declared his 
renunciation to be invalid, and directed the 
rcc()]‘d of it on the probate to be cancelled. 
RadencK^h^ In. quods of\ 3 Sw’’. & Tr. 465 ; 33 L. J., 
P. 179 ; 10 Jur. (N.S.) 521 ; 11 L. T. 275. 

An executor, having renounced in Australia, 
was appointed by the executors, \vho proved the 
will in the colony, their agent to obtain letters 
of administration with the will annexed in this 
country ; the court held that r. 50 of the Probate 
Court Eules, 1862, did not apply, and made the 
grant to him as attorney, but required that he 
should lile a fresh and definite renunciation, 
which beyond all question should strip him of 
the character of executor and bring him within ' 
the operation of s. 9 of the Probate Act. Russell^ 
In qoods of, 38 L. J., P, 31 ; L. E. 1 P. 634 ; 20 
L. T. 231 ; 17 W. E. 471. 

The renunciation of an executor need not be 
under seal. RoyU, In qoods of, 3 Sw. &: T. 426 ; 
33^L. J., P. 109 ; 10 L. L 541.‘ 

The court received and acted on an informal 
deed of renunciation, which stated in substance, 
although not in terms, that the executor had not 
intermeddled. Gihson. In qoods of, 35 L. J., P. 
114 ; L. E. 1 P. 105 ; 12 Jur. (JshS.) 344 ; 14 L. T. 
■■■■23. 

When a will, disposing of realty, appointed an 
executor, who afterwards renounced, the court 
granted administration with the wdll annexed 
to the next of kin. Jordan. In qoods of, 37 L. J., 
P. 22 ; L. R. 1 P. 555 : 16 W, R. 407. 

The court will not recognise an agreement by 
an executor to renounce. Hargreaves v. Wood, 
2 Sw. & Tr. 602 ; 32 L. J., P. 8 7 L. T. 33S : 11 
W. R. 31. 

An executor cannot renounce after he has 
taken probate. Veiqa, In qoods of, 3 Sw. k Tr. 

13 ; 32 L. J., P. 9 ; 7 L. T.* 644 : 11 W. R. 84. 

An executor under the tvill of a testator domi- 
ciled in Portugal accepted the executorship 
in that country, and also obtained probate in 
England. Becoming afterwards, through age 
and infirmity, incapable of acting, a competent 
Portuguese tribunal permitted him to renounce 
the executorship, and appoint A. to act as execu- 
tor in his stead. Upon application for a grant 
to A. of administration de bonis non with the 
will annexed ; — Held, that the renunciation of 
the executor, though sanctioned by the law of 
Portugal, could not be recognised in this country, 
and that A. therefore was not entitled to the 
grant prayed. Ih. 

A renunciation of executorship is not complete 
and may be retracted at any time before it is 
ifiled in the court. Movant or Morand, In qoods 


! 43 L. J., P. 16 ; L. R. 3 P. 151 ; 30 L. X. 74 ; 

22 W. R. 267. 

An executor signed a renunciation of probate, 
in order that administration with the will 
annexed might he granted to a creditor. The 
necessary papers, including the renunciation, to 
lead the grant, were taken into the registry, 
but a difficulty arose in the way of the grant, 
and all the papers were withdrawn : — PTeki, that 
there had been no renunciation by the executor 
within the meaning of the Probate Act, 1857 
(20 & 21 Viet. c. 77), s. 79, and that he was 
entitled to probate of the will. Ih. 

A person who has been appointed sole execu- 
trix and named universal legatee, and has 
renounced probate, may afterwards take a grant 
of administration de bonis non in the latter 
character. Wheelwright, Hi goods of, 47 L. J., 
P. 87 ; 3 P. D. 71 ; 39 L. T. 1*27 ; 27 W. R. 139. 

When “ failing A.,” B. was substituted execu- 
tor, the court held, that the condition of sub- 
stitution was satisfied by A.’s refusal to act, and 
granted probate to B. on the renunciation of A. 
Colqnlunm, In qoods of, 37 L. J., P. 1 ; 17 L. T. 
123 ; 16 W. R. 88. 

A testator left his property to his children 
who should attain twenty-eight ; the sole execu- 
tor renounced probate and refused to nominate 
any new trustee ; the court granted letters of 
administration with the will annexed to two 
sons under the age of twenty-eight, that age 
being fixed for possession, and not for vesting 
of the shares. Thompson, In qoods of, 67 L. T. 
357, 

See also Executor axd Abmixistrator. 

Of Next of Kin,] — Where the persons who are 
sole next of kin and the only persons entitled in 
distribution renounce their title to administration, 
the court will make the grant to a person who 
would have been next of kin if the sole next of 
kin had been out of the way, although such 
person has no interest. Johnson, In goods of, 

2 Sw. & Tr. 595 ; 7 L. T. 337. 

Retracting Renunciation.] — The court of pro- 
bate has juiisdiction in a proper case to allow an 
executor to retract his renunciation even where 
the renunciation is complete. Bell, In qoods of, 

3 L. R., Ir. 230. 

It has never been decided that an executor 
who has filed a renunciation of his rights may 
not afterwards retract such reiiimciation, notwith- 
standing the terms of the Probate Act, 1857, 
s. 79, but he certainly will not be permitted to 
do so, unless he can shew that such retractation 
will be for the benefit of the estate or of those 
interested under the will. frUl, In goods of 
L. R. 3P. 113. 

20 & 21 Viet. c. 77, s. 79, is not Retro- 
spective.]— The 20 & 21 Viet. c. 77, s. 79, does 
not apply to an executor who has renounced 
before that act came into operation ; and the 
retractation of such renunciation after the act 
came into operation, and a second renunciation 
after such retractation, will not bring him within 
that section. Whithmi., Hi goods of, 36 L. J., 
P. 26 f L. R. 1 P. 303 ; 15 L.' T. 447 ; 15 W. B. 
560. 

The next of kin may, with consent of the 
court, retract a i^enunciation before adminis- 
tration has issued to another party; but the 
court is not bound to allow such retractation. 
Park, In goods of 6 Jur. (n.s.) 660. 



A. having, before 20 &; 21 Viet. c. 77, renounced, several parties interested in the fund, the grant 
as executor, probate of A.’s will, and as residuary will be limited to the interest of the cestui quo 
legatee in trust, administration with the will trust making the application, unless the other 
annexed, such administration was granted to cestui que trusts assent to tlie grant extern nng 
the residuary legatee for life: — field, that on to their respective interests. Pefffj (Juftnher- 
the death of the administratrix, A. could not lain^ 1 Sw. & Tr. 527 ; 2 L. T. 25 ; 8 11. 2 <5, 

retract his renunciation in either capacity. A. . * • r 

Ilwhar(l.wn^ In goods o/\ 1 Sw. & Tr. 515 ; 6 Jur. Citation of ISfext of K!in.] A niarned 

(N.S.) S26 ; 1 L.'T. 448. woman, who had lost sight of her husband tor 

about twenty-seven years, beqiieatlied certain 
^ money in the post office savings bank to a man 

13, General or Xiimited Grant. with whom she had lived in adultery daring' 

General.] — ^A clause revoking all former wills that time. The will did not a|)poiut an execiu or, 
in a will purporting to deal only with trust pro- neither did it contain a residuary clause. The- 

perty, entitled the executor of the will to a court refused to grant to the legatee adminis- 

general grant of probate. Laneastev, h goods of\ tration with the will annexed limited to the- 
1 Sw. & Tr. 464 ; 29 L. J., P. 19 ; 1 L. T. 75 ;‘8 amount of his legacy, without citing the next ol: 

W, E. 134. kin. Watson^ In goods of (1 Sw. &: Tr. ]1‘>), 

When the person entitled to a general grant distinguished. ^liles^ In goods <f 59 L. J,, P,. 
with the will annexed was also an appointee by 59 ; 62 L. T. 607, 
the same will to a fund of 2, OOOZ. in settlement, ^ 

and the general estate of the testatrix, wdio died To Property passing under a Power. 

insolvent, did not amount to 5Z., the court If executors are appointed in a will which 


Limited ~ To Part of Estate Applicant is 
interested in. ]— Administration of the personal 
estate and effects of a deceased had been granted 
to A. ; and all the property, with the exception 
of au interest in some fields as tenant from year 
to year, had been administered. A will having 
been propounded, dealing with these fields alone, 
and bequeathing the testator’s interest in them 
to B., the court refused to grant to B. an ad- 
ministration with the will annexed limited to 
the property contained in the will ; but revok- 
ing the former administration to A., granted her 
liberty to apply foi’ and obtain letters of adminis- 
tration with the will annexed. Clarlie, In 
goods of Ir. R. 6 Eq. 26. 

Where a party applying for administration has 
no direct interest in the personal estate of the 
deceased, he cannot obtain a grant extending to 
the W'hole of the property ; it must be limited to 
the particular fund to which he satisfies the 
court he is entitled, Podgso’U, In goods of. 1 
Sw. & Tr. 260 ; 28 L. J., P. 116 ; 5 Jur. (N.S.) 252, 

The court will grant administration to a cestui 
que trust of a trust fund, limited to that fund, 
when the trustee in whose name the fund stands 
is dead, and is w'ithout a personal representative, 
the parties entitled to represent the deceased 
trustee having been first cited. When there are 


To Trust Fund.] — A., wdien Wind, made- 

ins will, having no property of his own, but being 
surviving trustee of a fund consisting of stuck, 
solely for the purpose of enabling B." to wlioni 
the reversion in the trust fund had'beon assigned, 
to receive the same. By the will he appointed B,, 
his executors, administrators, and assigns, his sole- 
executor. B. died in A.’s lifetime, having made 
a will whereof 0., one of his executors, hail 
taken probate. The co^irt being satisfied that A. 
knew and approved of the contents of his will 
when he executed it, granted probate of it to C,, 
limited to the trust fund. Asfond^ In goods of 
1 Sw. & Tr. MO ; 2 L. T. 86 ; 8 W. E. 340. 

The, surviving trustee of a fund being dead! 
and no one having been appointed to mlminister 
his estate, the next of kin having failed after 
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citation to have his -will proved ; the court made 
a grant of administration under s. 73, limited 
to a specific fund, over which the deceased 
tenant for life had power to dispose, and did 
dispose, by her will, and by the said will appointecl 
the applicants executors. Ilntjge- Price, In goods 
of, 67 L. T. 5G3. 

To carrying out Instructions of Testator.] 

— A son, being entitled to the whole of the 
personal estate of his father, deceased intestate, 
wrote from Madi’as, where he was serving in the 
Royal Artillery, to a cousin in England, giving 
him directions as to securing the amount of the 
property, and transmitting a small sum to him. 
The court granted administration, under 20 6c 21 
Viet. c. 77, s. 73, to the cousin for the use and 
benefit of the son, limited to carrying into effect 
the directions contained in the letter. Prink- 
water, In goods of, 2 S\v. & Tr. 611 ; 31 L. J., P. 
1)3 ; 7 L. T. 251. 

To Property in England.] — A husband 

having died in India, his property was adminis- 
tered by the administrator-general there, who 
paid one moiety of the available funds to the 
widow”, w'ho was resident in India, and trans- 
mitted the other moiety to this country for 
distribution amongst the parties entitled at the 
time of his death. The court, under 20 & 21 
Viet. c. 77, s. 73, granted administration of his 
goods to one of such parties limited to the 
property transmitted to this country by the 
administrator-general. Hughes, In goods of, 43 
L. J., P. 31 ; L. R. 3 P. 140 ; 29'L. T. 377. 

As to Debt of Englishman to Foreign 

Intestate.] — On the death of xi., wdio was a domi- 
ciled French subject, and at the petition of his 
wife, the tribunal of commerce of the Seine 
declared his estate bankrupt. According to the 
practice of that tribunal, a syndic was appointed 
to administer the estate, and an order was made 
that the debts due to the estate should be sold. 
They w”ere accordingly sold by auction, and 
amongst them one due from a firm in England : 
— Held, that the court, in its discretion, will not 
grant administration to enable such a purchaser 
to recover a debt due in England. Pejiit v. 
PeletieleiLse. 2 t^w. &c Tr. 131 ; 30 L. J., P. 86 ; 7 
Jur. (N.S.) 196 ; 4 L. T. 894. 

As to Time.] — Upon the death of a testa- 
tor, A., the surviving executor, being resident in 
Sydney, B., who held a general powder of attorney 
to act for A. in this country, sent out to him for 
execution a special power of attorney to authorise 
B. to take out administration, with the will 
annexed for A.’s use and benefit, and also a 
process of renunciation in case he should wish to 
renounce. The residuary legatee for life wms 
incompetent from senility to take administration, 
and, subject to his interest, B. and others were 
entitled to the residue. The majority of the 
persons interested under the will being desirous 
that a grant should be made without w^aiting for 
the return of the power of attorney or renuncia- 
tion, the court granted administration, with the 
wrili annexed, to B., limited until such time as 
A. should apply for probate, or his attorney for 
administration, w”ith. the will annexed. Lewis, In 
goods of, 29 L. J., P. 94. 

Administration of the estate of B. had been 
granted to two of his sons in 1818, one of whom 
had since died, and the other had for many 
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years resided in the West Indies. A sum of 
money being divisible, in which the smwiving 
administrator had no interest, an administration 
vvas granted to a third son, limited to the par- 
ticular sum to be divided and to continue so 
long only as the former surviving administrator 
remained out of the jurisdiction of the court. 
Baynes, In goods of, 7 Jur. (ii.s.) 832, 

— -—Buring Minority.] — The court, upon the 
appheation of the lawfully elected and appointed 
cumtor and guardian of three minors, the law”ful 
children of the deceased, who died a widow” and 
intestate, made a grant of administration under 
s. 73, without the consent of three children of 
the half-blood, all sni juris and resident in Eng- 
land ; the grant to be limited to such time as 
one of the minors should attain full age and 
apply for administration on her own behalf. Boe, 
In goods of, 66 L. T. 266. 

^ During Insanity.] — Where an administra- 
trix who was herself beneficially entitled to the 
unadministered residue of the personal estate of 
the deceased became of unsound mind, but had 
not been so found by inquisition, the court 
granted letters of administration de bonis non 
to her next of kin for her use and benefit pend- 
ing her unsoundness of mind : the letters of 
administration already granted being impounded 
in the meanwhile. Bspinassc, In goods of, S 
L. R., Ir. 185. 

Where a sole administrator becomes insane 
but is not so found by inquisition, and under 
s. 116 of the Lunacy Act, 1890, a person has been 
appointed wdth only limited powers over the 
lunatic’s property, a grant of administration w”ill 
be made to another of the next of kin of the 
intestate for the use of the lunatic so long as he 
remains a lunatic, and the first grant of adminis- 
tration will be impounded. Binches, In goods 
of (1 Curteis, 286), follow^ed. Coohe, In goods 
of,6i L. J., P. 35; [1895] P. 68; 11 R.'594 ; 
72 L. T. 121 ; 43 W. R. 428. 

Until lost Will found.] — A will had been 

duly executed by the testator, but it could not 
be found after his death. His widow”, who had 
made a statement to the effect that it had been 
accidentally destroyed, on being served with a 
notice to attend and be examined concerning the 
contents of the will, disobeyed the order, and 
w”as believed to have left the country. The 
court made a grant of letters of administration 
to the testator’s only son, w”ith the consent of the 
remaining next of kin, limited to dealing with 
certain leasehold property without requiring the 
widow to be cited. W right, In goods of, 62 
L. J., P. 31 ; [1893] P, 21; 1 R. 476 ; 68 L. T. 
25 ; 41 W. R. 318. 

Determination by Court of Construction,] — A 
wife died, leaving property in England"' and 
Ireland, and her executrix took out probate in 
England, “ limited to such property as she had 
power to dispose of.” A caveat having been 
lodged : — Held, that inasmuch as she had power 
to dispose of some property in Ireland, the court 
would not take upon itself to, decide what par- 
ticular sum it was, but simply setting aside the 
caveat and resealing the probate, would leave 
that question to be determined by a court of 
construction. Mahon v. Modgem, Ir. R. 6 Eq. 

A woman made her will while under cover- 
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for and obtain letters of administration of the 
goods of the last surviving trustee, without his 
will annexed, and limited to the appointment of 
the guardian and one other person as /new 
trustees of the settlement, and to the obtaining a 
transfer of the trust funds ; these persons being 


WILL- 


ture ; and by it, after disposing of property to 
which she was entitled to her separate use, 
bequeathed “all the residue of the real and 
personal estate which I shall possess “ or have 
power to dispose of at the time of my decease to 
my niece.” After the will was executed her 
husband died, bequeathing her considerable 
personal property. Shortly afterwards she died | 
herself, without having re-executed her will : — : 
Held, that although the court -would be war- 1 
ranted in holding that the testatrix, having full 
power over the property acquired from he]’ 
husband at the time of her death, and having 
used language in the will sufficiently large to 
include it, had effectually disposed of it, yet that 
it was its duty to conform to the decision of the 
privy council in Barnes v. Vincent (5 Moore, 
P. G. 201), and to leave the question for the 
court of construction. XoUe v. Willoch or 
40 L. J., P. 60 ; L. E. 2 P. 276 ; 25 L.T. 
65 ; i9 W. Pt. 1115. 

It accordingly refused a general probate of the 
will, but made the limited grant as full as it 
possibly could, so as not to prejudice the parties 
o]‘ fetter the court of construction. Ih. 

When the will of a married woman is tendered 
for probate on the ground that she has separate 
property, and the probate is contested, if the 
court is satisfied that there is separate property, 
it has power to grant probate of all such property 
as the testatrix had power to dispose of with- 
out deciding what that property is. But it is 
generally the duty of the court, so far as the 
evidence and pleadings enable it to do so, to 
decide judicially of what such property consists. 
Tharps In (jouch of, Tliaty v. McDonald., 3 P. D. 
76 ; 38 L. T. 867V 26 W. P. 770— C. A. 


By a post-nuptial settlement, an annuity for life 
was granted to a wife, her executors, adminis- 
trators, and assigns, by her husband. The parties 
afterwards separated, and a decree dissolving 
the marriage by reason of tlie adultery of 
the husband was obtained in a Scotch court. 
Such decree, however, was ineffectual in this 
country, as the marriage had been celebi-atod 
in England and the parties domiciled here. 
Subsequently the husband died. After the 
decree made in Scotland, and before the death 
of her husband, she executed a will, in which 
she expressed an intention to disj^ose of her 
separate property only. This will was not 
republished after the death of the husband, and 
she made no other will. Probate was granted to 
the executor, limited to such property as he in 
his affidavit should state he believed to form 
part of her separate estate. Crofts, In goods 
of\ L. K. 2 P. IS; 21 L. T. 596; IS W. E. 
230. 

A wife died at Eome in 1854, in the lifetime 
of her husband. By an indenture of post-rm))tial 
settlement it was provided that property ’which 
was then settled upon certain trusts, and any 
other property to which she might tliereafter 
become entitled, should, in the event of her pre- 
deceasing her husband, and other events which 
happenecl, be distributable amongst her next of 
kin as if she had died immarried and intestate, 
I-Ier husband, an Italian, died at Rome in 1871, 
having executed a will, in wliich he ajjpointed. 
executors, but the will was not })rove<l in this 
country. The wife was entitled to one-third 
share of her father’s residiiai-y pei’sonal estate 
which became distributable in November, 1874, 
and by an order of the court of chancery the 
share was carried over to her account. The court 
under these circumstances granted administra- 
tion limited to the fund in chancery, to one of 
the next of kin, withoiit rec ini ring tlie repre- 
sentati ve of the husband to be cited Gorofol i n /, 
In goods of 44 L. J., P. 36 ; 33 L. T. 72 ; 23 
W. R. 456. 


Foreigner Abroad — Property in this Coun- 
try — Letters of Administration founded on a 
Foreign Decree.] — D. M. K., a Persian subject, 
was by a decree of a Persian court declared 
entitled to certain property in this country. The 
decree, though founded partly upon a will, made 
no mention of it, and the court which had 
custody of the will refused to give a copy of it. 
The court of probate granted letters of adminis- 
tration limited to the property mentioned in a 
duly-authenticated copy of the decree. The 
court allowed the law applicable to the case to 
he proved by a Persian ambassador. Dost Aly 
Khan, In goods of, 49 L. J., P. 78 ; 6 P. D. 6 ; 2*9 
W. E. 80. 


De bonis non.] — A limited administration de 
bonis non, with the will annexed, will not gene- 
rally be granted to a legatee. The persons 
entitled to a general grant should be first cited ; 
and if they do not take admin istiution, the 
legatee will be entitled to a g(uieral grant. 
Watts, In goods of 1 8w. k Tr. 538 ; 29 J., F. 

108 ; 8 W. E. 340. 

A married woman made a will under a power, 
and appointed two executors. One of them 
proved, and the husband toolc out a cieterorum 
administration. The deceased was the executrix 
of a will which she had proved Held, that 
the claim of executorship was not contimied by 
the appointment of executors made under the 
power, and that the residuary legatee of the 
original testatrix was therefore entitled to a 
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gi'arit of administration de bonis non, without ] 
citing those executors to accept or renounce 
probate. Ihufliea^ I)i f/oocls of, 29 L. J., P. 
105. 

Where the unadministered estate of a testator 
had been transferred to the accountant-general of 
the court of chancery, and a bill had been filed 
praying for it to be administered by that court, 
the court decreed a grant de bonis non to the 
residuary legatee for life, without requiring her 
to find sureties to the administration bond. 
Clerevly Y.Gladdisli, Cleverly yingoods of, 2 Sw. & 
Tr. 355'; 31 L. J., P. 53 ; 5 L. T. 689 ; 10 W. R. 265. 

A. died leaving a will, whereby he appointed 

his wife sole executrix and universal legatee. 
Bhe took probate, and afterwards married B., and 
during her coverture made a will in execution 
of a power vested in her, and appointed B. sole 
executor. Upon her death B, took limited pro- 
bate of her will, and also administration of the 
rest of her effects : — Held, that B., as represent- 
ing the whole of his wife’s personal estate, was 
entitled to administration of the unadministered 
effects of A. Martvn, In goods of, 3 Sw. & Tr. 1 ; ' 
32 L. J., P. 5 ; S Jur. 1134 ; 7 L. T. 756 ; 

11 W. R. 191. 

B. , sole executrix of and universal legatee 
named in a will of A., died intestate, and her 
three children took out a joint administration to 
her estate. One of the children subsequently 
died, and a second took up her residence in 
Australia. A representative being required to 
the estate of A., to transfer trust property, the 
court granted administration, with the will 
annexed, of the estate of A. left unadministered 
by B., to one of the administrators of the effects 
of B., the other surviving administrator having 
been cited and not appearing. Ilaneoeli, In ; 
(foods of, Ilaneovlt v. LlqMfoot. 3 Sw. k Tr. 557 ; 
'33 L. J., P. 174 ; 10 Jur. (k.S.) 758. 

An executor named in a will proved the same, 
but died without having distributed the whole 
estate. The court decreed administration with 
the will annexed of the unadministered property, 
to the assignee in bankruptcy of the residuary 
legatee. Downward v. Dlehinson, 34 L. J., P. 

4 ;■ 10 Jur. (N.S.) 1084 ; 11 L. T. 641. 

If A, dies intestate, and B., who is solely 
entitled to A.’s personal estate, afterwards dies 
without taking out administration, the appoint- 
ment of a representative to B. is a condition 
precedent to a grant of administration of the 
effects of A. Allen, In goods of, 3 >Sw. k Tr. 559 ; 
34 L. J., P. 1 ; 13 W. R. 106. ‘ 

A., a married woman, the sole executrix and 
universal legatee named, in the will of B., took 
probate of tlie same and died, leaving part of 
his estate unadministered. C., the sole executrix 
named in the will of A., took probate of the same 
limited to the property over which A. had a 
power of disposal, and also administration of the 
rest of her goods : — Held, that C. should take a 
grant of administration with the will annexed 
of the unadministered estate of B., and not 
a supplemental grant of administration of the 
goods of A., limited to such personal estate as 
vested in A. as sole executor of the will of B. 
liichards, In goods of, 35 L. J., P, 44 : L. li. 1 P. 
156; 13L. T.757. 

A joint grant of administration de bonis non 
was made under 20 k 21 Viet. c. 77, s. 73, to a 
next of kin and to a person entitled in distribu- 
tion, the next of kin consenting to the grant, and 
there being special circumstances rendering such 
joint grant convenient. Grundy, In goods of, 


37 L. J., P. 21 ; L. R. 1 P. 459 ; 17 L, T. 451 ; 16 
W. R. 406, 

Ad litem,] — The court, in accordance with the 
practice of the ecclesiastical courts, will make 
grants limited to substantiate proceedings in 
chancery on a mere averment of interest, without 
in any way considering the merits of the case^ 
and the 15 & 16 Viet. c. 86, s. 44, does not apply 
where the estate to be represented is the very 
estate to be administered in the suit. Maclean 
V. Davison, I Sw. &Tr. 425. 

D. propounded a will of E., wbieh was opposed 
by H., one of the next of kin of B., and certain 
issues in the suit came on for hearing before the 
court of probate and a jury. Before the jury 
was sworn, terms of compromise were signed by 
counsel on behalf of both parties ; one of which 
terms was that a Scotch confirmation of the will 
brought into court by D. should receive the seal 
of the court. Subsequently, the parties being 
unable to agree as to the meaning and effect to 
be given to the terms of compromise, D. moved 
to have the confirmation sealed and delivered out 
to him ; the court refused to give effect to one of 
the terms of the compromise, the parties being 
unable to agree as to the rest, but held that D. 
was entitled to take out the confirmation unsealed. 
H. afterwards filed a bill in chancery for the 
administration of E.’s estate ; a demurrer to this 
bill for want of parties was allowed. The estate 
of E. was also alleged to be vested in trustees 
by sequestration under the Scotch bankruptcy 
acts. H. moved .for administration with the 
will annexed, pendente lite, or for administra- 
tion limited to substantiate the proceedings in 
chancery : — Held, that the nominee of IT. was 
entitled to a grant of the latter description. 
Ilaioarden v. Dunlog)^ 2 Sw. k Tr. 614 ; 31 L. J.. 
P. 180 ; 7 L. T. 251. 

F. died in 1836, leaving a will and one codicil,, 
and therein appointed three executors and resi- 
duary legatees in trust. Two renounced and tiie 
third took probate, but died in 1853 intestate. 
All the residuary legatees named in the will and 
codicil then renounced except T,, and on his 
being cited and not appearing, a grant de bonis 
non (will annexed) was made to K. as a creditor. 
Pie died in 1858, leaving personalty of F. unad- 
ministered. F. was indebted to his co-trustees 
of the marriage settlement of D. in respect of 
trust moneys misappropriated by him, which hud 
been the subject of proceedings in chancery. By 
indenture of the 28th of December, 186*^0, the 
executors of the surviving trustee agreed with 
the persons beneficially entitled to the trust fund 
to transfer all their right and title to sue, on 
receiving discharges from such persons ; and the 
court, on T. being cited and not appearing, granted 
to the nominee of the assignees of the executors 
of the .surviving trustee administration de bonis 
non, with the will annexed, of P\, limited to 
revive and substantiate the proceedings in chan- 
cery. Frampton, In goods of, 3 Sw. & Tr. 169 ; 9 
Jur. (if.S.) 755 ; 8 E. T, 701. 

The grant of letters of administration ad litem 
makes the grantee complete representative of the 
estate to the extent of the authority which the 
letters purport to confer, and a decree obtained 
against such grantee is therefore hincling upon 
anyone who may afterwards take out general 
administration to the estate. Dads v. Chanter, 
2 Fh. 545 ; 17 L. J., Oh. 297. 

T. was not heard of from December, 1846. 
More than seven years afterwards, namely, in 
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September, 1854, he would, if alive, have become | 
entitled, by the death of a relative, to a share in i 
her residuary personal estate. This share had, i 
in his absence, been paid into the account of the 
accountant-general of the court of chancery, 
"who, it was stated, was prepared to pay it to his 
administrator. He had no other property in this 
country. The court declined to make a general 
grant of administration to his brother, on the 
ground that he must be presumed to have died 
before the death of his relative, but made a 
grant limited to substantiate proceedings in the 
court of chancery. Turner^ In goods of, B 
Sw. & Tr. 476 ; 33 L. J., P. 180 ; 10 Jur. (N.S.) 
70S. 

A,, under the impression that he was entitled 
in his own right to a share in the residue of an 
estate, assigned it for a sufficient consideration 
to B. At the time he executed the deed of 
assignment the share formed part of the estate 
of his father, to whom he was administrator. 
On the death of A. the court refused to grant 
administration to the executor of B. of the 
estate of the father, limited to A.’s interest in 
such share, the value of which had been ascer- 
tained in the court of chancery, but only limited 
to institute proceedings in that court, and to 
receive whatever he might be held entitled to 
by it. Burdon v. Morqan, Lotujhurst, In goods 
4)f\ 41 L. J. , P. 26 ; L. B. 2 P. 371 ; 26 L. T. 405 ; 
20 W. E. 613. 

A husband died leaving a will of which his 
wife was sole executrix at the time of his death. 
The executrix took out probate and died leaving 
a will, the validity of which was disputed in a 
suit which was pending in the court. A repre- 
sentative of the husband being required to 
receive money due to his estate, the court ap- 
pointed an administrator pendente lite to the 
estate of the husband. Baices, In goods of 
.(L. E. 2 F. 147), doubted but followed. Fawcett, 
In goods of, 58 L. J., P. 87 ; 14 P. D. 152 ; 61 
L. T. 303. 

Where the parties to a testamentary suit took 
no steps to bring it to trial, and an action had 
been commenced in the chancery division in 
which a receiver had been appointed, this court, 
•on the application of a creditor not a party to 
the testamentary suit, appointed an adminis- 
trator, pendente lite. Fmns, In goods of, 15 
P. D. 215; 63 L. T. 254. 

See also Oases ante, col, 480. 

To substantiate Claim in French Courts.] 

— When a woman died in France, leaving 
personal estate there but none in England, 
and it was alleged that, by the law of France, 
her husband, from whom she had eloped, could 
not establish his claim to her property there 
without a grant from the court of probate : — 
Held, that the court had no jurisdiction to make 
a limited grant to enable him to substantiate 
his claim to the property in the courts of France. 
TnoTcer,In goods of, 3 Sw, & Tr. 685 ; 34 L. J., P. 
29. 

For bringing Action for Damages for 

iKTegligence.] — Where the death of a married 
woman had been caused by negligence, and her 
husband, a mariner, was abroad at the time, and 
was not expected to return until after the 
twelve months limited by 9 & 10 Viet. c. 93, s. 3, 
for bringing an action to recover damages 
w^ould expire, the court granted to her mother 
letters of administration limited for the purpose 
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of bringing such action. IMlliains, In goods of, 
31 L. j:, P. 40, n. 

Subsequent Application for Creneral 

Grant.]— A grant of administration in the goods 
of a deceased, limited to carry on proceedings 
in chancery, having lawfully issued and being 
still in force, the court will not revoke it, in 
order that a general grant may be made to the 
party who in the first instance would have 
been entitled thereto. The proper course is to 
supplement the limited grant with a grant of 
administration of the rest of the p'jods of ^the 
deceased. Brown, In goods of, L. E. 2 P. 455. 

14. Probates of Wills affectingr Eeal Estate. 

How far Probate is Evidence.]— An appoint- 
ment of a testamentary guardian is not " a devise 
or other testamentary disposition jot or aifecting 
real estate” within the 20 & 21 Viet. c. 71), s. 68 
(similar to 20 21 Viet. c. 77, s. 64), so as to admit 
of being proved by “ the probate of the will or the 
letters of administration with the will annexed, or 
a copy thereof, stamped with any seal of the court 
of probate.” Co;pe v. Mooney, 14 Ir. G. L. E. 256 ; 
lOL. T. 854. 

Where the notice required by s. 68 of 20 & 21 
Viet. c. 79 (Irish), similar to s. 64 of the 20 21 

Viet. c. 77 (English), has been given, and no 
counter-notice served, probate of a will obtained 
prior to the passing of that act, and sealed with 
the seal of the prerogative court, is admissible 
upon a question relating to real estate, and does 
not require for that purpose to be sealed with the 
seal of the court of probate. Irwin OaUicell, 
12 Ir. C. L. E. 144. 

Sect. 68 of the 20 & 21 Viet. c. 79 (Irish), only 
requires that the notice to be given thereunder 
shall state the party giving it means to rely on 
the probate of the will, or a copy thereof ; and 
does not require the party giving such notice 
to specify the particular pui’poses for wdiich he 
intends to make use of the probate or a copy 
thereof. 2b. 

Probate of a will is admissible without being 
stamped with the seal of the court under 20 & 21 
Viet. c. 77, s. 64. The stamp of the seal of the 
court is required for a copy only. lOqrpon v. 
Priest, 3 F. & F. 644. 

In ejectment by the heir-at-law against the 
devisee, he served on the plaintiff, under 20 
21 Viet. c. 77, s. 64, a notice, addressed to her and 
her attorney, that he intended at the trial “ to 
adduce in evidence the probate of the will as 
proof of the devise.” The plaintiff did not within 
four days of the receipt of that notice give notice 
to the defendant that she disputed the validity 
of the will. At the trial the defendant produced 
the probate of the will duly stamped with the 
seal of the probate court : — Held, that the probate 
was not conclusive evidence of the validity and 
contents of the will. Barraelough v. Green- 
hough, 8 B. & B. (;2B ; 36 L. J., Q. B, 251 ; L. E. 
2 Q'. B. 612 ; 15 W. E. 934— Ex. Ch. 

15. Foreign and Colonial Grrants. 

In General,] — Administration granted in a 
foreign court (as in Paris) not taken notice of in 
other courts. Tonrton v. Fowler, 3 P. Wms. 
371. 

A will of a personal estate, which lies in a 
foreign country, may be proved there. Jmmey 
V. Sealey, 1 Vern. 397. 
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A. died bej^ond the sea, and made a nnncu- 
patiye will ; B. took administration here, and 
brought his bill for a discovery of the supposed 
intestate’s personal estate. The defendant 
pleaded the will, and that he was executor, 
.and that A. left no assets but what were beyond 
•seas. Plea allowed. Ih, 

AVhen administration is granted in England 
to a person dying here, administration must be 
granted to the same person in the colonies. Bum 
V. Coles, Ambl. 416. 

Administration taken out here will not extend 
to the colonies in America, but an agent there 
who gets in assets under the exemplification of 
probate, is equally chargeable as if executor got 
them in himself. AtMns v. Smith, 2 Atk. 63. 

Where a p>arty domiciled in one country has 
l^ej’sonal estate in another, though probate of his 
will in the latter country may be granted for the 
purpose of getting in his estate, yet such probate 
must be treated as ancillary to the law of the 
country of the domicil, and distribution of the 
estate ought to be directed accordingly. A 
British subject domiciled in France made, during 
a short visit to England, a will inconsistent with 
French law, which wdll was admitted to probate 
in the prerogative court. On a motion being 
made for an injunction to restrain the executor 
so appointed from getting in the estate ; it was 
held that the court was not at liberty to question 
the validity of the appointment of executor, but 
that on a suit properly framed, distribution might 
be compelled according to the French law. 
TlwmtO)i V. Curling, 8 Sim. 310. 

Payment of a sum of 342. to the legal personal 
Tepresentatives under a Genevese probate refused. 
Xassuer v. Tyroonnel, 10 Beav. 28. 

An Englishman having died intestate in 
Belgium, possessed of real and personal property 
there, his brother went over from England and 
obtained representation to him pur et simple, 
which by the Belgian law Imposed upon him a 
personal obligation to pay all the debts of the 
intestate, independently of the amount of the 
assets. The intestate’s brother afterwards re- 
turned to this country, but did not take posses- 
sion of any property in England belonging 
to the intestate. A creditor of the intestate 
obtained letters of administration to him in 
England : — Held, that he could not sue the 
intestate’s brother in equity in respect of the 
personal liability which he liad so incurred, but 
that his remedy to recover his debt was at law. 
Beavcm v. Hastings (^Lord), 2 Kay & J. 724 ; 
2 Jur. (]jr.s.) 1044 ; *4 W. R. 785. 

Held, also, that the intestate’s brother, as he 
had not taken possession of any of the English 
property of the intestate, was not an executor 
cle son tort. Ih, 

Foreign Grant.] — Probate in common form of 
a will alleged to be valid by the law of a foreign 
country will be granted on prima facie proof 
that the foreign court has adopted it as a valid 
testament, }but the certificate of a notary public, 
referring to some act of a foreign court, is not 
sufiicient. Beshais, In goods of ; Be Vigny 
{Conutess) In goods of, 4 Sw. & Tr. 13 ; 34 L. J., 
P. 58 ; 12 L. T. 54 ; 13 L. T. 246 ; 13 W. R. 616, 
640. 

A Spaniard died at Bilbao, in Spain. On the 
day of his death he caused a document to be pre- 
pared by a notary, purporting to give authority 
to his wife to make a. will on his behalf. In 
pursuance of this authority she made a will on 
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his behalf after his decease, and appointed her- 
self executrix. The court being satisfied from 
the affidavit of a Spanish advocate that such a 
will was valid according to the law of Spain, 
decreed probate. Guttierez, In goods of 38 L. J., 
P. 48 ; 20 L. T. 758 ; 17 W. R. 742. 

The court refused to follow a foreign grant 
which was made by the foreign court to persons 
who were not entitled as of right, hut who were 
nominated by the widow and next of kin for the 
purpose, there being nothing on the face of the 
proceedings to shew tha.t she had renewed the 
consent in their favour in respect of the adminis- 
tration of the English estate. Weaver, In goods 
of, 36 L. J., P. 41 ; 15 L. T. 831 ; 15 W; R. i99. 

The court follows the grant of the court of the 
testator’s domicil, as to the document which that 
court has admitted to probate, but not as to the 
person to whom the grant is made. Cosnalian, 
In goods of 35 L. J., P. 76 ; L. R. 1 P, 183 ; 14 
L. T. 337 ; 14 W. R. 969. 

Where a testator dies domiciled in a foreign 
country, and pinbate has been granted in that 
country, the court will indorse that grant with- 
out examining the grounds on which it was based. 
Snvitli, In goods of, 16 W. R. 1130. 

Where one executor is appointed in Amboyna, 
and another in England, and the latter proves 
the will in England, and the former does not, 
the assets in England will not be bound by the 
act of the executor in Amboyna, even supposing 
him to have a right, by the Dutch law, to prove 
the will here and administer the assets here. 
Lord V. Genslin, 1 L. J. (o.s.) Oh. 189. 

Foreign Will — Duly authorised Copy admitted 
to Probate in this Country,] — A foreigner domi- 
ciled abroad left a will disposing ol property 
in England containing these words : “ My wife 
during her life is to have the unrestricted right 
of administration and usufruct of the whole of 
my estate, and without giving secuiity.” Expert 
evidence was called to shew that by the law of 
the domicil of the deceased — first, the above 
words would constitute the widow an executrix 
as completely as though she had been expressly 
nominated ; and, secondly, that the original will 
was by law compelled to be placed in a certain 
recognised repository, and not allowed to leave 
the country, but that the local courts would 
recognise a notarial copy as having the same 
force and effect as the original. On this evidence 
probate of a duly authorised copy of the will was 
granted, limited to such time as might elapse 
before the original will could be brought in, to 
the widow, as executrix according to the tenor 
thereof. Lenmie, In goods of (61 L, J., P. 123 ; 
[1892] P, 89), followed as to form of grant. Vo 7 h 
Linden, In goods of, 65 L. J., P. 87 ; [1896] 
P. 148 ; 44 W. R. 448. 

Where a will has been proved in the proper 
court of the domicil of the deceased, it is the 
ordinary practice of the court to grant probate 
on a copy of the will authenticated by the 
authorities of the place of domicil ; in the case 
of a Russian probate, however, as the original 
will forms part of such probate, it will accept a 
certified copy of the will made in this country. 
Clarlie, In goods of, 36 L. J., P. 72 ; 16 L. T. 
366 ; 15 W. R. 881- 

The prayer for probate may also be supported 
on another ground, viz. on the affidavit of a 
skilled person as tQ the validity of such a paper 
by the law of the foreign country, and on an 
affidavit as to the domicil of the deceased. Ih, 
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Where a translation of a will originally written 
in English has been proTed in the court of a 
foreign country, and probate is asked on that 
ground, a retranslation of the translation is tlie 
proper document to produce ; but if proof of the 
validity of the paper by the law of the foreign 
domicil is relied on, then the original, or a 
copy of the original, should be before the court. 
Ih 
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Limited to English Assets.] — The testator, a 
domiciled German subject, died in Germany, 
leaving a will in Gorman form. In accordance 
with the laws of that country, and in pursuance 
of S' request in the will, the local German court 
appointed German executors, who now applied 
for probate in this country in respect of the 
English assets of the deceased. The court made 
a grant of probate to the German executors 
limited to the testator’s assets in this country. 
JBriesniann, Li (joodi^ of, 72 L. T. 268. 

Assets in India.] — A testator resident in India, 
and having all his property there, bequeathed 
his residuary estate to H. ; but if she should die 
before him, then to her children. H. died before 
the testator, and the executor, wiio was also 
resident in India, proved the will there, and 
remitted .the residue to his agent in England, I 
with directions to pay it to H. or her children. 
A suit having been instituted by the children, 
who were infants, against the executor and his 
agents, to have the residue secured Held, that 
the legacy duty was payable upon it, and that 
administration to the testator ought to have 
been taken out in this country, and the adminis- 
trator made a party to suit. Zoqan v. Fairlie, 

2 Sim. & S. 281 ; 3 L. J. (o.S.) Ch'. 152. 

An Indian company was ordered to be wound 
up by the court of chancery. An Indian creditor 
01 the company had received a dividend on his 
ciann. He then died, and his wiU was proved 
in India by his executor, whose domicil was in 
that country. A further dividend became payable 
after the creditor’s death Held, that the divi- 
dend could not be transmitted to the executor 
without requiring him to take out probate in 
England. Fernandez, Bx parte, Commercial 
Bank, Corporation of India and the East, In re, 
L. h. 5 Oh. 314 ; 22 L. T. 219; 18 W. E. 411. 
Eeversing 39 L. J., Ch. 497. 

E._ having died in Ireland intestate, letters of 
administraHm were granted in Ireland to the 
piaintif . Part of his assets being in India, tlie 
plaintift sent out a power of attorney to P. k 
Company in India, who procured letters * of 
administration to be granted to them in India 
tor the use and benefit of the plaintife, received 
the ludian a.ssets, paid the Indian debts, and 
^mitted the surplus to their agents in England, 
me Irish letters of administration were sealed 
in England : Held, that the agents in England 
were bound to hand over the fund to the plain- 
tia, and could not require the concurrence of 
the next ot kin, they not having taken any leo-al 
proceedings to prevent the plaintiff from recelv- 
V. Saoon, 60 L, J., Ch 

877-Lc^A^^^* 

_ A creditor of a person who died intestate in 
India, took out letters of administration to the 

He thea came to 
England, and obtained letters of administration 

Afterwards one of 
the testator s next of kin procui’ed that adminis- 


tration to be revoked, ami administration 1 <> be 
granted to himself: — Held, that tlie hid inn 
administrator is conipelialde to account to him 
for assets possessed in Imiia as well a> in this 
country, in a suit instituted l^y him as per-oiial 
representative only of the inn^state, ami 
which the other next of kin, who were resid.eit 
in India, were not parties, fiand Hands v. lanrs, 
3 Sim. 263. 

To a bill which seeks an accfmnt of the assets 
of an intestate who died in India, iiossessed by a 
personal representative there, a |>ersona I repre- 
sentative of the intestate constituted In Mnghind, 
is a necessary party, although it does n-a a^pj^ear 
that the intestate^, at the time of deajJi, liad 
any assets in England. .\nd it is not siifiieimd, 
in order to avoid a dcrmirrer for want of f^arritis 
in such a case, that tlie personal repr(";entat ive 
constituted in India, who is out of thejurisdie- 
tion, is made a party, and fhatproces> is prayed 
against her when within the jurisdietion ; 
although the bill alleges that the Indian coinl, 
was the proper court foj- granting administrat if fji, 
and that the administratrix eoiistitutcil by ir is 
the sole legal personal repT’esentative of the 
intestate. Tijler v. Bell 2 Mvl. <S: C. 89 : 1 Keen 
826 ; 6 L. J., Ch. 169 ; 1 Jnr.‘'20. 

A. , one of the executors of tlie will of i]., who 

died in India, proved the will, atid possessed tlie 
testator’s assets in India. The* widiiw and execu- 
trix of A. proved her husbamrs will, and piisse'^fei 1 
his assets in India, and having afterwards come 
to England she was made a partv to a suit for 
the administration of B.’s estate i—Held, that it 
was not necessary that an administrator' .tf A.'s 
estate iri England should be also a partv lo 
763^^* -t-iuderson v. Caunfer, 2 i^ly]. tk K, 

lo a suit in respect of an unafiministercii part; 
of a testator’s estate, which has bcfui rendttf'd 
from India, and I’eruains in liamls »)f an 
executor residing in England, but wiio wfis mdv 
constituted e.xccutor of the testator In India, 
against such^ executor, a j[»crsonai reprf/'.t'inative 
constituted in England is a iieecssarv party. 
Bond V. Graham, 1 Hare, 482 ; 11 L. Ch. 396 • 

6 Jur. 620. ' ' ’ 

B. died in India, and his will was proved there 
by two of the executors. One came iu England, 
and a portion of the testator's a-sseis was remit ted 
to him there by his co-exoeutor. wiio slntclv 
afterwards died. On a bill filed by his exccutfir 
in England for an account of the name vs ms 
remitted to him Hold, that the probate i>r 
administration ought to have been taken out in 
this country. Ih. 


Colonial Grant.] — A. married woman died 
domiciled in the colony of the Cape of (buKi 
Hope. On her marriage with V. an ngrtmni<*ut 
was entered into between them which, accor* Him' 
to the laws of the colony, excluded K from all 
light or interest in her property, la it did not, 
deprive him of the right to administration of her 
personal estate and effects, in the event of hm- 
dying intestate. On her death, iiit estate, letters 

In- the .suiiroiufl 

couH ot the colony to the husband ot her sister, 
and the court granted administmtioii <i£ hri- 

hp? England to om; ot 

her biothers and next of kin rcRident in this 

L 

A person died domiciled in Hew Bouth Wales 
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in which country probate of his will was granted 
to A., as executor according to its tenor. Accord- 
ing to the practice the words of the will did not 
constitute an executorship ; but, in order to follow 
the colonial grant as near as possible, the court 
directed that" administration should issue to A. 
under 20 & 21 Yict. c. 77, s, 73, as the person 
entitled by the grant from the proper court in 
jtTew South Wales to administer the effects of the 
deceased. Bad. In qoorU of, 36 L. J., F. 127 : 
L. E. 1 F. 450 ; 16 L. T. 790. 

A cert hied copy of a will and codicil which 
had been prored* in Jamaica was sent to this 
country by the secretary of the island, but by 
mistake the probate was not sent. The court 
being satisfied by the certificate of the secretary 
that' the copy sent wms a true copy of the will 
and codicil^ granted probate until a more 
authentic copy should be brought into the 
registry. Tn/rnor. In r/oods of, 36 L. J., F. 82 ; 
15 L. T. 440. 

Colonial letters of administration will entitle 
the administrator to sue in this country in 
respect of a sum of stock standing in the names 
of trustees, to a share of which the intestate was 
entitled. JIMation v. Raiolmjs, 16 Sim. 429. 

16. Scotch and Irish Grants. 

Scotch Grant — Finding of Commissary as to 
BomiciL] — The finding of the commissary as 
to Scotch domicil, under 21 & 22 Viet. c. 66, 
ss. 9, 12, is conclusive evidence of the fact of 
domicil for the jnirposes of that act only, i.e, for 
rendering it unnecessary to take an English pro- 
bate in respect of assets in England ; but it has 
no effect in determining any issues raised in a suit 
in the court of probate, which will proceed to 
try such issues, though a confirmation of the will 
in question is tendered for the seal of the court. 
Mawavden v, BmilojJ, 2 Sw. &; Tr. 340 ; 31 L. J., 
F. 17 ; 5 L. T. 765. 

Confirmation.] — Executors of a Scotch 

will, having sent the original confirmation 
granted by the commissary court to the colony 
of Victoria, obtained a duplicate confirmation 
from that court, and applied under 21 & 22 Viet, 
c. 56, s. 12, to have the seal of the probate court 
affixed to it. The court ordered the seal to be 
affixed, on the ground that it was bound to give 
faith to the commissary’s certificate, and could 
not take into consideration the fact that the con- 
lirmation was a duplicate. Wehster, In goods of, 
29 L. J., F. 66 ; 5 Jur. (N.S.) 1270. 

The fact of one of three executors having 
declined to accept a confirmation in Scotland is 
no bar to his afterwards applying, the other 
executors having died, for a grant of probate in 
. England. Crm-phell, In goods of, 23 L. T. 323 ; 
18W.E.844, 

Where confirmation of the executor of a person 
who has died domiciled in Scotland has been sealed 
witli the seal of the court of })robate, in manner 
provided by 21 & 22 Viet. c. 56, s. 12, the exe- 
cutor has all the powers of an ordinary English 
executor, and may sell and dispose of leaseholds 
in England, although they are specifically 
bequeathed, and although, by the law of Scotland, 
an executor cannot deal with leasehold property 
in that country. Hood v. Barrington (Lord^, 
L. E. 6 Eq. 218. 

The plaintiffs, who were nominated executors 
in a Scotch will, obtained ex parte, in Scotland, 
a confirmation of the nomination, and after- 
wards procured, as of course, the seal of the 
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probate court in England thereto. They then 
sued some debtors of the testator in the court of 
chancery : — Held, that the pendency of pro- 
ceedings in Scotland for a reduction of *the 
confirmation was no defence, and the defendants 
were ordered to pay to the plaintiffs the amount 
due to the testator’s estate. Orntmiing v. Fraser, 
28Beav. 614, 

Eik, or Additional Confirmation.] — On 

the death of a domiciled Scotchman, his widow 
filed in the commissary court at Jedburgh an 
inventory of his estate, distinguishing which part 
was situate in Scotland and wffiich in England, 
and the value of each, and she was decreed and 
coufiimed executrix dative to the deceased. 
The confirmation was sealed in England, Sub- 
sequently additional estate was discovered in 
England. Thereupon the executrix filed a fresh 
inventory of such estate in the commissary 
court, and obtained an eik, or an additional 
confirmation, the court ordering the eik to be 
sealed in the registry. Byde, In goods of, 39 
L. J., F. 49 ; L. E. 2 F. 86 ; 23 L.' T. 166 ; 18 
W. E. 902. 

The seal of the court will not be affixed to an 
eik, or an additional confirmation. Ilnicheson, 
In goods of, 3 Sw. «So Tr. 165 ; 32 L. J., F. 167 ; 11 
W.E. 772. 

Where an original confirmation obtained in a 
commissary court of Scotland is incomplete, it is 
requisite, for the purpose of obtaining the seal of 
the court of probate, that there should be a new' 
confirmation, including the whole of the personal 
estate in England and Scotland. II). 

An additional confirmation granted under 
21 k 22 Viet. c. 56, s. 12, does not apply to an 
original confirmation granted before that act 
came into operation. Gordon, In goods of, 2 
Sw^ & Tr. 622 ; 29 L. J., F. 67. 

Where an inventory has’ been recorded in a 
commissary court of Scotland of the personal 
estate of a person who died domiciled in Scotland, 
and confirmation has been granted in respect of 
the same, and afterwards an additional inventory 
has been recorded of personal estate beloiiging to 
the deceased in England, and an eik, or additional 
confirmation, has &en granted in respect of the 
same, the court of probate will not seal such 
eik, or additional confirmation. Wingate, In 
goods of, 2 Sav. & Tr. 625 ; 8 Jur. (N.S.) 142, 

Inventory.] — In a form of confirmation 

produced in order to be sealed in the English 
court of probate, it was not stated that the 
inventory given in on oath contained the personal 
estate of the deceased “ at the time of his 
death” : — Held, that since 23 & 24 Viet. c. 80, 
the fifth section of which requires that certain 
property, to be included in the inventoiy, shall 
be taken at its value on the day the inventoiy 
is sworn to, such w'ords are properly omitted. 
Hay, In goods of. 3 Sw'. & Tr. 273 ; 33 L. J., F. 25 ; 
10 Jur. (N.S.) 136 ; 9 L. T. 454. 

Assets in Scotland and England — ^Will proved 
in Scotland only— Eight of Legatee to Insist 
upon Proof in England,] — W. E. died possessed 
of property of smaU value in this country, and 
entitled under the will of J., 0. E. to large 
assets in Scotland which were being duly ad- 
ministered there. The executors of W. E. proved 
his wiE in. Scotland only. G. W. H., a legatee 
under W. E.’s will, applied for a grant of ad- 
ministration of the estate of W. E. in this 
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after Issue of Prol3ate.]~A note or a memo- 
randum on a probate that the deceased died 
domiciled in England may, under 21 & 22 Viet, 
c. 56, s. 14, be written after the probate has 
issued. All/son, In goods of^ 34 L. J., P. 20 * 10 
Jur. (N.S.) 1244 ; 11 L. T. 514 ; 13 W. Xi. 277. 

Irish.]— Letters of administration granted in 
the Irish probate registry, limited to a fund, were 
presented in the probate registry in Englandto 
be resealed. They had, attached to them a cer- i 


tificate from the inland revenue office, that the ! W. B. 462. 
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countiy, which application was opposed by the 
executors : — Held, that the court is not bound 
to make such a grant, but that its power is dis- 
cretionary. Uiutng^ In goods of^ or Mope v. 
Mwuig, 50 L. J., 1>. 11; 6 P. D. 19 ; 44 L.T.278 • 
29 W. B. 474 ; 45 J. P. 376. 

Held, also, that, it not having been shewn that 
the executors were not doing their duty, there 
was no necessity for any grant in this country. 
Application .refused. Ib. 

A similar application was made by another 
legatee upon the ground also that such a grant 
was necessary to substantiate proceedings in 
chancery. Application refused on its being 
proved that the grant was not necessary for the 
suit in chancery. Ib. 

The courts in Scotland have no power to 
appoint persons to administer property in 
England, that power being exclusively vested 
in the English ecclesiastical courts, and of that 
the Scotch courts are bound to take notice. 
Preston v. Mehrille {J'lscount')^ 8 Cl. & F. 1. 

Where a testator domiciled in Scotland died 
possessed of large real estate there, and of 
personal estate there and in England, and 
devised the whole to executors and trustees, who 
renounced the office and trusts, and one of his 
next of kin, and devisee, obtained administration 
in England, and other trustees were by consent 
appointed by the court of session in Scotland : — 
Held, that the latter had no power to administer 
the personal estate in England, nor to call upon 
the administratrix to transfer the property to 
them ; although the law of the domicile governs 
the succession wheicver situated, yet the estate 
itself is to be administered in the country wffiere 
possession is taken of it under lawful authority. 

A testator domiciled in England, but occasion- 
ally residing in Scotland, gave the residue of his ' 
real and personal estate, the bulk of which was 
locally situated in England, to two of his sons, 
one of whom at the time of the testator’s death 
was indebted to an insurance company, carrying 
on business in England and Scotland. The* will 
was proved in England, and probate recorded in 
Scotland. The insurance company, having pre- 
viously obtained judgment in an English court, 
instituted })roceedings against the executors in 
the court of session to arrest in their hands the 
share of the debtor in the testator’s residuary 
estate. One of the executors filed a bill for 
administration of the estate in England, and 
moved for an injunction to restrain the proceed- 
ings in Scotland. The court granted the in- 
junction upon his undertaking to obtain an 
administration decree forthwith. iJaillie v 
Baillw, 37 L. J,, Ch. 225 ; 16 W. E. 272. 

In such cases the mere fact of a bill pending 
for administration is sufficient to support, the 
injunction. It is not necessary that there should 
have been a decree. Ib. 


deceased had no personal estate within the 
jurisdiction of the English pi'obato coui't tr> be 
affected by the administration, and from the 
registrar of the Irisli probate court, that a bond 
had been given sufficient iu amount to cover the 
property to which the said admini^tJuti<.>Ti was 
limited : — Held, that the rcquij-emcnts of 20 A 21 
Viet. e. 79, ami 21 & 22 \4ct, c. 95, ha<l not been, 
complied with, and tlie letters of adni in isl ration 
could not be resealed. lioidie. In. goods of, 7 
Jur. (N.s.) 784. 

After a testamentary suit, had })e{‘n iletenuiiied 
by a decree that a paper writing pi*< pounded as 
the last will of a deceased was in va, lid, the 
court ordei’ed an Iri.sli grant of administ rat ion, 
which had been brought into the I'egistry. to lie 
resealed with the seal of the court of pro])at(e in 
England under 20 A 21 Viet. c. 79, s. 95. Poll Ins, 
In goods of, 32 L. J., T. 2t> ; 11 \V. ib 151. 

A party, having o])tained letters of tidminis- 
tration of the effects of a deceasoil in Ibis 
country, and given security to <;ov(m- ( h(‘ ])ro|)criy 
in England only, may subse(piently give addi- 
tional security to include property in I reland, in 
order to apply for the ceidificate of tlie rt^gisirar 
in England, without which, under 22 A 23 
c. 31, s. 25, such letters cannot be resealed in 
Ireland. Potts, In goods of, 6 Jin'. (N.s.) 4S6 • 

2 L. T. 255 ; 8 W. R. 454. ‘ 

G. died intestate, leaving her husband sur- 
viving her, who did not take administration to 
her estate. The will of the husband was proved 
in the prerogative court of Armagh, Ireland, but 
no grant was made in this countiy. Tlie will of 
the sole executor of the hiis}>aiid was alsi> proved 
in Ireland, but was resealed In London field, 
that the executor under the last-mentioned will 
did not represent the husband iu Knglaml so ns 
to be entitled to obtain administration of the 
goods of the deceased. Gannor, In goods of 38 
L. J., P. 79 ; L. R. 1 P. 723 ; 21 L.* T. 367 17 

W. R. 1062. 

17. In other Cases. 

Debtors.]— Making a debtor an executor is 
not an extinguishment of the ilebi. Caron v. 
Goodvnge, 3 Pro. C. C. 110. 

^ Where a creditor makes his debtor, or one of 
his joint and several debtors, his executoi’, either 
alone or with others, the debt is discluu'ged Ijv 
operation of law, fur he cannot have an*aeU<m 
agaimst ^ himself ; and a personal thing if sus- 
pended is lost. Cheethani v. Ward, 1 Bos* A P. 630. 

Where the payee of a promissorv note made 
the maker liis executor Held, that* the debt was 
discharged, and that no action eouhl lx; main- 
tained on the note, even by a person to whom 
the executor had indorsed it. Proalilu v' Pov 
9 B A C. 130; 4 M. A By. 18 ; 7 L.* J. (o.s.) 
K, B. 148. 
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■Where several parties in equal degree apply ] 
for adnii nisi ration, the party obtaining it whil | 
be required to hud justifying seeairity to the 
amount of the sliare of the dissenting party. Ib. 

Parties Abroad.] — When administration to an 
estate of a person who died, resident abroad,' is 
applied foiyit should appear upon affidavit that 
he left personal property in this country. Emm 
V. IhrtrlL f Sw. & Tr. 185 ; 28 L. J., P. 82. 

Wliere A., the person primarily entitled to 
lettei’S of administration, is abroad, and a citation ! 
has issued, but has not been personally served, 
calling on him to accept or refuse letters of I 
adnimistration, or shew cause why they should I 
not be granted to B., who, in the event of A.’s ’ 
refusing to accept administration, would be j 
entitled to them, the court, before granting | 
administration to B., requires an affidavit that ‘ 
A. has no agent in this country. Ifj. \ 

Male or Female.]— Cm teris paribus, the male 
is preferred to the female in a contest for a 
grant of administration, but the female, when 
with the consent of the male she is prior petens, 
is preferred to the male who afterwards oppos^'s 
her taking the grant. Cordeux v. Trader^ 4 
Sw. & Tr. 48 ; 34 L. J., P. 127 ; 11 Jur. (N.s.) 587. 

Although charges of intemperance and mis- 
conduct were alleged against the eldest male 
next of kin, who represented the majority of 
interests, and who was the prior applicant, 
the court granted administration to him in 
preference to a female representative of the 
deceased. Ellison y. 3I^CormiaId, 14 W. R. 742. 

When there has been an Intermeddling.]— 

On a proxy of renunciation and consent being 
filed by a widow, which omitted, however, the 
declaration that she had not intermeddled in 
the estate (she having intermeddled therein 
through mistake), the court granted adminis- 
tration to the natural and lawful father of the 
deceased. Edl, In goods of] 2 Swl & Tr. 12G : 3 
L.^T. 756 ; 9 W. 11. 252. * 

The executors of a Avill intermeddled in the 
estate and effiects of their testator wdthout 
taking probate of the instrument. A citation 
having been served upon them to enter an 
appearance and take probate, they entered an 
appearance, but took no further steps in the 
matter. The court refused to grant an attach- 
ment against them for contempt in not obeying 
the citation, but directed a peremptory order to 
be served upon them to take probate within ten 
days from the date of the order. Mordaumt v. 
ClarliB, 38 L. J., P. 45 ; L. R. 1 P. 592 ; 19 L. T. 
610. 

Assignees of Bankrupts.]— A., in 1813, assigned 
certain bills of exchange and negotiable instru- 
ments to B,, who was, in 1833, adjudicated a 
bankrupt. In 1862, (J., being his official assignee, 
assigned the sums remaining due ami to become 
due on tlie bills of exchange and the negotiable 
instruments to 1)., as purchaser, under the 
Bankruptcy Act, 1861, s. 137, and D. sold and 
assigned them to E. The court declined to make 
a grant of the personal effects of A., limited to 
the aforesaid sums (the next of kin of A. having 
been cited and not appearing), to E., but made 
the grant to .D. as assigl^ee of the ofticial assignee. 
Coles, In goods of] 3 Sw. & Tr. 181 ; 33 L. J., P. 
175 : 9 Jur. (k.S,) 1080 * 9 L. T. 519, 

A, died leaving a will, whereof he appointed B. 
executor and residuary legatee. B. proved the 


will, and afterwards became bankrupt, and sub- 
sequently died intestate, leaving part of the 
estate of A. imadministered. At the time of his 
bankruptcy B. was a creditor of A. The court 
granted administration with the wdll annexed of 
the unadministered estate of A. to the assignee 
in bankruptcy of B. in the character of assignee 
of a residuary legatee. Churn, In goods of, 3 
Sw. & Tr. 564 ; if L. T. 641. 

A married woman had, at the time of her 
death, a reversionary interest under the will of 
her grandmother, and shortly afterwai’ds her 
estate became absolutely entitled to '2121. 10, s\ IBf. 
as her share of her grandmotheris residuary 
personal estate. She left no children, and her 
husband was adjudicated a bankrupt. The 
husband refused to renounce administration, 
and did not appear to a citation issued by the 
trustee under his bankruptcy. The court, under 

20 & 21 Viet. c. 77, s. 73, granted letters of 
administration to the trustee under the husband's 
bankruptcy, limited to the share of the deceased 
in the residuary personal estate of her grand- 
mother. Tilley V, Tnissler, 26 W. R, 760. 

A married woman died intestate, the whole 
value of her separate estate being 20^. Her 
husband shortly afterwmrds absconded, and 
was adjudicated a bankrupt ; — Hold, that the 
hushand’s right to administration did not pass 
to the trustee in his bankruptcy under s. 44 
the Bankruptcy Act, 1883, but that there ^vere 
“ special circumstances ” to justify a grant to the 
trustee in bankruptej’’ under s. 73 of the Probate 
Act, 1857, without citing the husband. Turner, 
In goods of, 56 L. J., P. 41 ; 12 P. D. 18 ; 57 
L. f . 372 ; 35 W. R. 384. See also Brown, In 
goods of, ante, col. 502. 

Trustees.] — When a court of equity had made 
an order under the Trustee Act, 1850 (13 & 14 
Viet. c. 60), ss. 27 and 32, substituting new 
tnistees for those named in the wnll, the court of 
probate granted administration with the will 
annexed to the substituted trustees wdthout 
requiring the execution of a deed of conveyance 
to them by the old trustees. Woodfall, In goods 
of] 42 L. J,, P. 64 ; L. R. 3 P. 108 ;‘29 L. T. 248 ; 

21 W. R. 933. 

A., wdio died intestate, w^as one of the execu- 
tors and trustees of his father’s will, and applied 
to his owm use considerable sums, part of the 
trust funds, wdiichcame into his hands as trustee. 
A renunciation and consent having been filed by 
the next of kin, the court granted administration 
of the personal estate and effects of the deceased 
to B. and C., the substituted trustees under his 
father’s will. Bond, In goods of] 44 L. J., P. 41 ; 
33L. T. 71; 23 W. R. 597. 

Of Marriage Settlement — 30 & 31 Viet. 

c. 77, s. 73.] — A. died intestate. His estate wms 
insolvent, the only asset of any value being an 
interest in a mortgage of property in Ceylon, 
which he had conveyed to the trustees of his 
marriage settlement, one of wdiom was B., his 
brother-in-law. A. was a widower,, and left five 
children, two of whom were of full age. The two 
adult children renounced administration. The 
court, on a renunciation by the eldest son ou 
behalf of the minor children, who had appointed 
him as their guardian for the purpose of the 
application, made a grant of administration to B. 
under 20 k 21 Viet. c. 77, s. 73. Tyndall, In 
goods of, 51 L. J., P. 12 ; 30 W. E. 231 ; 46 J. P. 
169. 
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The sole next of kin of an intestate' was a that all his property, wheresoever sh.uate. was 
mart'ied woman whose husband had been for the pro})erty of the nation of Paraguay. ’ Tluj 
several years in Australia without being heard of. court held that, although by the law of Paraguav, 
By a settlement executed on the marriage ail as existing at the time when the grant of the 
property was settled upon the wife to her sepa- probate of his will was applied for, the will 
rate use, independently of her husband and might be invalid, the right to the grant and the 
without power of anticipation, with remainder to succession to the property must be" governed by 
the husband for life, remainder to the children the law of Paraguay as it existed at the time of 
of the marriage. The wife having renounced the death ; aiuh tluu-efore, that the govei-nment 
administration, the court granted letters of of Paraguay had no locus standi to contest the 
administration to the trustees of the settlement validity'of the will. Li/fto/i v. Pamtjmuj Oormi- 
under 20 & 21 Viet. c. 77, s. 73. Maychell, In mmt, 40 L. J., P. 81 ; L, E. 2 P. 208 ;* 2r> L. T 104 • 
ffoods oJ\ 47 L. J., P. 31 ; 4 P. D. 74 ; 39 L. T. 94 ; 19 W. E. 982. 

20 W. E. 439. When the deceased is domicilo(i in a foi'cign 

country, and an application is made to tito 

Oj0S.cers of Isle of Man,] — In the Isle of Man probate court either for an original m- ji do 
officers called “sumners'’ are appointed in each bonis grant of administration, it will be prepaR'<l 
parish by the bishop, whose duty it is to take to make it to the person recognised by i he.* ]) roper 
upon themselves grants of administration with court of that country. 7////, In (fnuln o/\ 39 
the wills annexed in the event of executors L. J., P. 52; L. E. 2 P. 80: 23 l! T. PIT ; is 
refusing to act, or being unable to give security W. E. 1005. 

to the ecclesiastical court of the diocese. A. Succession to chattels real depends on tlie law 
died in the Isle of Man, leaving a will, whereof of the country wherein they are situate, .and nut 
he appointed executors. The executors being on that of the deceased’s domicil ; anti in case o{; 
unable to give security to the ecclesiastical court intestacy the right to administration as to chal.tels 
of the diocese, administration with the will real must follow the right of succession to thenV: 
annexed was gj-antedto B., sumner for the parish and it is not the practice of the court of probate 
in which A. died. The executors having been to limit its grants bv the measureiof the bene- 
cited and not appearing, the court, upon an ticial interest of the grantcic. Grntiti, In noudn 
affidavit as to the circumstances under which of, Ir. E. 9 Eq. 541. 

the grant was made to E., and upon B.’s consent Where, tluirefore, a married woman, thuniciled 
being tiled in the registry, granted administra- in Italy, died there possessed of a leasehold in- 
tion with the will annexed to the residuary terest in Ireland settled to her separate use hvr 
legatee. W?mton,Inffoodsof,2Sw.k Tr. 318. husband was held entitled to an umiu.aiitled 
b. C. nom. OuJ}hon v. 8teele, 30 L. J., P. 192 ; 5 administration as to the leasehold, alrhougii his 
L. T. 140. beneficial interest; in it-, wns Imt-, liinOr..] r?. 


Corporation,]— When an executor named in a Abroad.]— When a party in respect of 

will is a corporation aggregate, administration estate a grant is asked for died abi'otul 

with the will annexecrwill be granted to its idfi(lavit that ho left p<;iyMini}, 

syndic, i.e. a person specially appointed by the Pi'opei’ty in Englarifl, otherwise the court has liu 
corporation for that purpose. Parke, In r/oodn .P^i'^s^-'^iction to make the grant. ErannwJInrreiJ, 
of, 1 Sw. k Tr. 516 ; 29 L. J., P. 71 : 2 L. T 24 • 8 ^ ? 28 L. J., P. 82. 

W.'E. 273 ■ ■ ’ ’ ' ' ■ ' ■ ■ 

In Case of Felons.]— A wife became enlitie<l 

Eeceivers of the Court of Chancery.]— Pro- a legacy of lOO/. in 1827, In 1833 she was 

ecedings in chancery having been taken by feffiuy and traiisportet,! t-u Tan 

persons having claims upon the estate of an Land for seven years, in '1843 slie 

intestate against his widow, wdio was allefyed a certificate of freedom, and was nor 

to have possessed herself of part of the estate legacy, which was the 

but who had not taken out administration, the ^de was entitlefl, became 

court of chancery appointed a receiver, with d he court rerjui red m'jtice to 

authority to collect, get in, and receive the ^ ^ before grain ing 

estate, and to apjtly to the court of probate for of her personal estate ami effects 

administration. The widow and all the next of ^2 nusband.^ hterenn or Stephenn, In goodn 
kin and persons entitled in distribution having f p ."'n ' 
been cited, upon their non-appearance to the 

citation the court made a general grant of Bastardy— Orants to the Crown— Practice ' 

adinmistration to the receiver. Muyer, In, qoods The uraciicc lipivtAftirV 

of, i2 L. J., F. 57 ; L. E. 3 P. .39 ; 29 L. T. 2iT. followed oi allowing 

’ giants to go to the crown before oath sworn 

Oath of Administrator.]-The mother of an 

intestate was the sole forthcoming next of kin, tioii to alter the 

and as no positive intelligence had been received aood^ of 66 L T 380^ Lduie. I rend, In 
of the father’s death, though he had been miss- 

ing since 1852, the court allowed the administra- legitimacy Doubtful — Ao-reement 
tr xtosweairthat she believed herself to be the I Parties iuteiested in Estafe/u^Sbts 
sole next of hin. Heed, In goods of 29 L. T. arisen as to the leoitiraacv of tlxe norson c I 7- 
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tb.e conrl: in making a grant to the person apply- 
ing in piirsnance of the agreement* 

I?i qoodii ot\ 58 L. J., P. 09 ; 14 P. D. 151 ; 61 
L. T. 257 88 W. II. 80. 

Unexecuted Testamentary Paper naming 
Executors — Consent of Parties.] — B. died intes- 
tate, leaving an unexecuted paper signed by him, 
wd'ierein he named his widow and two eldest 
sons as his executors. He left a widow and six 
children, of wdioin five were over twenty-one, 
and tlie sixth wns twenty years and six months 
ohL : — The court, having regard to the age of 
the minor, the wishes of the deceased as ex- 
pressed in the unexecuted testamentary paper, 
and the consent of all parties interested, made 
a grant of administration to the widow and the 
two eldest sons. New'bold^ Iti goods of (L. R. 1 
P. 285) distinguished. DUddnson^ In. qoods of., 
60 L. J., i\ 94^ [1891] P. 292 ; 64 L. T. 808. 

Ho known Relatives— Ho Residuary Legatee 
— Grant to Stranger— Sect. 73.] — A testator, by 
his wall, bequeathed a life interest in his estate, 
which consisted solely of five leasehold houses, 
to his wife, with remainder to his stepson, whom 
he nominated his sole executor. The stepson 
died without having proved the will, and his 
wife took out administration to his estate. The 
testator’s widow entered into possession, and 
received the rents of the houses during her life, 
and by her will bequeathed them to her son 
0. B., who proved the will. Disputes having 
arisen as to the interests of other members of 
the family under a previous will, it was arranged 
that the stepson’s administratrix should take out 
letters of administration with the will annexed 
to the estate of the testator and divide the pro- 
perty ; but she died before the arrangement 
could be carried out. The testator had no known 
relatives, and his will did not appoint a residuary 
legatee : — 'field, that under the circumstances a 
grant of administration with the will annexed 
to the estate of the testator might be made to 
C. B. Jackson. In qoods of, 61 L. J., P. 126 ; 
[1892] P. 257 67 L. T. 327 ; 56 J. P. 457. 

c. Administration Bond. 

General Rules as to.] — The court will not de- 
termine the amount under which an estate is to 
be sworn. Cleverlq. In qoods of. Cleverly v, 
Gladdish; 2 Sw. & Tn '335 ; 31 L. X, P. 53 ; 5 L. T. 
689 ; 10 W. R. 265. 

The general rule is, that creditors are not 
entitled to require the next of kin, or the guardian 
of the next of kin, to give justifying security ; 
and a very strong case ought to be made out 
before a departure from the rule is allowed. John 
v. Braddniry, 36 L. J., P. 33 ; L. R. 1 P. 245 ; 15 
L. T. 414 : 15 "W. R. 285. 

P. appointed S. residuary legatee and executor, 
and in case of his decease leaving the directions 
of the will unperfoiTued, substituted P. as execu- 
tor. In August, 1850, probate was granted to S., 
who died in December, 1862, leaving certain 
legatees of income for their lives under the will 
surviving. P. renounced probate, and the widow 
of B. renounced administration with the will 
annexed. One of the legatees for life was en- 
titled to administration with the will annexed, 
technically a cessat grant, on which a bond is 
usually required in double the amount of the 
deceased’s property at time of death. The court 
directed a bond to be taken in the same amount 


as would have been required if the grant had been 
one de bonis non. Fozard, In qoods of 3 S w. & Tr. 
173 ; 32 L. J., P. 160 ; 9 Jur. (N.S.) 756 ; 8 L. T. 
702; 12W.R. 19. 

Lodging Assets in Court under Trustee Relief 
Act — Surety.] — The surety in the probate court 
of an administrator who has got money assets of 
the intestate in his hands, may lodge it in court 
under the Trustee Relief Act. Mo nalia ns Fstate, 
In re, Ir. R. 8 Eq, 353. 

The balance of the assets of an intestate, after 
they have been fully administered, should be 
lodged to a credit entitled, “ In the matter of the 
11 & 12 "Viet, c, 68, and separate credit of the next 
of kin ” of the intestate. Ih. 

When Penalty will be Reduced— Sureties.] — 

When an administrator, who was the sole person 
entitled in distribution, had no friends in this 
country willing to become sureties, the court, 
though it refused to dispense with the ordinary 
bonds, allowed the amount to be spread over 
several sureties or to be secured by one surety 
alone. Smith, In goods of, 29 L. T. 932. 

When the estate was under 5,000?., and all the 
debts of the intestate, with the exception of a 
few small debts, amounting to 25?,, had been 
paid and satisfied by the administrator, who was 
the only next of kin and the only person entitled 
in distribution to the personal estate, the court 
required only one surety to join in the adminis- 
tration bond. Bellamy, In qoods of, 44 L. J., P. 
49 ; 33 L. T. 71 ; 23 W. R. 552. 

The husband of the sole next of kin of a 
deceased lunatic administered to the estate after 
her death. The estate was considerable, and the 
applicant being in humble circumstances was 
unable to find the requisite sureties. The court 
allowed the applicant himself to give a bond for 
the full amount of the usual penalties, and 
ordered him to find sureties in 100?. Harrow, 
In goods of, 21 L. T. 834, 

A wife took out administration to her hus- 
band’s estate, and became insane before com- 
pletely administering it. The court in granting 
administration to the son allowed the sureties to 
justify for the present instead of the original 
value of the estate. James, In goods of, 21 
L. T. 730. 

When a limited administration was granted 
merely to enable the personal representative to 
assign the legal estate in certain leaseholds of 
the value of 6,000?., which had been sold by the 
trustees, the court allowed the administrator’s 
bond to be in the nominal penalty of 200?. 
Botolhy, In goods of, 45 L. J., P. 100. 

A. died intestate, leaving B. his only next of 
kin, and solely entitled in distribution. His 
personal estate was of the value of about 55?., 
and it seemed that he had no debts. B. being 
unable, through poverty, to obtain sureties to the 
amount of 200?., the penalty of the requisite 
bond, the court reduced the penalty to 60?. 
Harrigan, In goods of, 32 L. J., P. 204. 

A. died intestate, leaving personalty sworn 
under the value of 6,000?. A.’s father, who was 
his only next of kin, and the only person entitled 
in distribution, being unable to procure sureties 
to a bond in a penalty for double the amount of 
the estate, the court accepted two sureties in 
1,000?. each. in goods of, 32 L, J., P. 

132 ,; n W, R. 957. , 

An administratrix was allowed to enter into a 
bond, with sureties, in the penalty of 100?. only, 
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although the effects would be sworn under 8,0002. 
GeM, In qoodsof^ 1 Sw. k Tr, 54 ; 27 L. J., P, 37 ; 
4 Jur. (n'.S.) 341 ; 0 E. 460. 

On nn administration with the will annexed de 
bonis non, to a contingent annuitant and legatee, 
with the consent of minor children beneficially 
interested, the property about 8,0002., the court 
allowed two sureties to justify to the amount of 
1,0002. each. Fmner, 1% ffoods of] 33 L. J., P. 57 ; 
9 L. T. 845. 

When security had already been given by an 
applicant, as committee in lunacy, the court 
required a bond for one-fourth of the property, 
with tw'o sureties, each in one-half the amount. 
Powiit^ In (foods of] 34 L. J., P. 55. 

A widow died intestate, leaving seven infant 
children, and a grant of administration was 
made to A., as guardian of the infants, for their 
use and benefit, till one of them should attain 
the age of t%vent 3 '-one. A. absconded after mis- 
appropriating part of the personal estate of the 
deceased. One of the daughters of the deceased, 
who had attained the age of twenty-one and was 
resident abroad, afterwards appointed B. as her 
attorney to obtain a gi-ant of administration in 
England of her mother’s estate, for her use and 
benefit, till she should apply for a grant of 
administration. The court allowed the attorney 
to give an administration bond for an amount 
representing the present value of the estate of; 
the deceased. Ilalliwell^ In goods of] 54 L. J., P. 
32 ; 10 P. D. 198 ; 33 W. R. 371 ; 49 J. P. 233. 

Where an application was for a grant of 
administration de bonis non, the court allowed 
the administrator to give security in double the 
amount only of so much of the estate as remained 
un administered. Ilallhodl. In goods supra, 
followed. Oahey, In cjoods of. 65 L. J., P. 38 ; 
[1896] P.7; 44 W. E.' 432. 

Where an estate was being administered in the 
chancery division and an order had been made 
that each individual share of the estate should 
be paid directly to the parties entitled, the court 
allowed the penalty of the administration bond 
to be limited to double the amount of the bene- 
ficial interest of the applicant. Paxton^ In goods 
of 58 L. J., P. 55 ; 14 P. D. 40 ; 60 L. T. 513 ; 
53J. P.135. 

^ Disability of Person entitled in Distribu- 

tion.] — In a case of intestacy, where one of the 
persons entitled in distribution was a minor, but 
the others were willing to dispense with justify- 
ing security, administration was granted to one ■ 
of the latter, and the amount of security w^as 
limited to a sum sufficient to cover the estimated 
share of the minor in the assets— (1) on the 
consent of the remaining adult entitled in distri- 
bution that the security given should be primarily 
available to secure the interest of the minor in 
the personal estate of the intestate ; and (2) on 
the court being satisfied that no danger was to 
be apprehended from creditors. Elliott In goods 
of 3 L. E., Ir. 147. 

Increase in Value of Property — Administrator 
Abroad.] — A.,, having taken out administration 
to the goods of the deceased, went abroad. Sub- 
sequently, under an order of the court of chan- 
cery, a considerable sum became payable to the 
estate of the deceased, and of his bj'othcr and 
sister, who were also deceased. The order could 
not be passed and entered until the additional 
duty on these estates had been paid. In the 
absence of the adnnnistrator, who was in Japan, J 
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the court allowed another ]jerson to file an affi-* 
davit as to the increase of ])ro[)orty, and to 
execute the bond to cover tlie mcrcascd duty 
(in the place of the administrator) with t^vo 
sureties, on the understanding that, as soon as 
possible, the administrator should execute a 
similar bond. Moss, In goods of 46 L. J,, P. 57 : 
2P. D. 274; 25 W. E. 808. 

Property Sworn under larger Sum than real 
Value.]— Where justifying security had ijcon 
ordered, and it appeared that tljough tlie. estate 
had been sworn under 2,0002., its acdual value 
was only 8002., the court allowed tiie su relies to 
justify for double the amount of tlie a(.;tiial value, 
instead of double the amount under which the 
estate was sworn. England y. Wall, .31 L. J., 
P. 16. 

Whiere, under a misapprehension as to flie 
value of the personal estate of an intestate, tiie 
penalty of the bond was too large, tlie court, 
upon the execution of a fresh bond in a penalty 
proportioned to the actual value of the estate, 
ordered the original bond to be delivered out of 
the registry to be cancelled. Goold, -in goods of, 

1 Sw. & Tr. 20 ; 34 L. J., P. 105 ; 11 Jiir. (N.s.) 
288 ; 13 L. T. 193. 

Keswearing Amount.]— An administration 
was taken out under 20,0002., and a bond in a 
penalty of double that sum entered into. The 
administratrix subsequently received a sura of 
money from a bankrupt estate indebted to the 
deceased, which made it necessary to reswear the 
amount under 25,0002. The court directed the 
registrars of the principal registiy to receive a 
separate bond in the penalty of 1*0,0002., which, 
together with the original bond, \N'ould be double 
the amount of the sum under wliich the estate 
w^as to be resworn. W(d.r, In goods (f I Sw. k Tr. 
506 ; 28 L. J., P. Ill ; 2 L. T. 191. ’ 

^ Married Woman — Consent of Hushand.l— 

Since the Married Women's Propeidy Act, 1882, 
when a married wa:)man is miministratrix it is 
not necessary that her hushand should join in 
the administration bond. Agros, In (/mds of, 
52 L. J., P. 98 ; 8 P. B. 168 ;‘8l W. K.‘ 660 : 47 
J. P.440. 

A majTied woman had }.)ecome entitled to 32. 
per cents, standing in the name of the ac(.iouutant- 
general of the court of chancciy, and it wa,.s 
proposed to apply to that court to have a settle- 
ment of such property made in her favour, hi 
order thereto it was requisite that she should 
take administration to the estate of a deceased 
party under whose will she was so entitled ; but 
her husband refused to execute the bond Held, 
that on an attorney certifying that the wife 
could act upon such a grant without her husband, 
administration might issue to her, and that the 
bond might be executed on her behalf by a third 
person in place of her husband. Sutherland, In 
goods of 4 Sw. & Tr. 189 ; 31 L. J., V. 126 ; S 
Jur. (N.S.) 465. 

Sureties— When dispensed with.]— The court 
made an order to dispense with the usual 
sureties to be entered into by A. ; who w^as bene- 
ficially entitled to a fund which had been paid 
into the court of chancery, and for which the 
administration was require<.l, it appearing tliat 
A. was in consequence of sickness, in great 
poverty, and unable to induce any of his relatives 
or friends to become sureties to the boml. Be la 
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F(t-rqi/e. In cfoiuU of, 2 Sw. & Tr. 631 ; 31 L. J., P. 
199 ; 7 L. f. 191. ‘ 

Where a testator was a domiciled Fi'enchman, 
and the will was made in France, the court, on 
affidavits that the legacies were all paid, and 
that there were no debts in this country, allowed 
administi'ation with the will annexed to go, with- 
out requiring sureties to the administration bond. 

In goods of, 20 L. T. 231. 

Where a grant of administration to the estate 
of an intestate Avas made to the chief official 
receiver in banlmiptcy as trustee under the 
bankruptcy of the father and sole next of kin of 
the deceased, the court having regard to the posi- 
tion of the applicant as an officer of the high court, 
dis})ensed Avith the usual sureties to the adminis- 
tration bond. Cornwall (^Solicitor to the Duohy 
of) V. Canninrf (5 P. D. 114) followed. Cope, hi 
goods of 59 L'. J., P. 94 ; 15 P. D. 107 ; 62 L. T. 
500 ; 38 W. K. 688. S. P., Knapp or IloMns, In 
goods of, 63 L. T. 252 ; and Thaolior, In goods of, 
54 J. P. 759. 

Where the Avhole of the proceeds of the estate 
AAmre in court and a receiver bad been appointed, 
the court dispensed with the sureties to an admin- 
istration bond. Stelfox, In goods of, 6 R. 569 ; 
70 L. T. 814. 

The court dispensed with sureties upon an 
administration bond, Avhere the AAffiole estate of 
deceased Avas in court, and Avhere the applicant 
had been appointed by the chancery division 
guardian of an infant, who was the sole surviving 
beneficiary. WUoochs, In goods of, 67 L. T. 528. 

A testator having duly executed his Avill, 
whereby he bequeathed all his real and personal 
estate to his Avife and appointed her executrix, 
mislaid it, and not being able to find it subse- 
quently made a similar will, except that it con- 
tained no appointment of executrix. After the 
testator’s death the first Avill Avas found, and an 
application made for probate of both A\dlis. The 
court granted administration with the last will 
annexed upon the widoAv giving her personal 
bond, and dispensed with further security. Allen 
In goods of, 62 L. J., P. Ill ; [1893] P. 184; 
1 E,‘ 479 ; 68 L. T. 462. 

Where an administratrix, after having inter- 
meddled in the estate, became lunatic, leaving a 
portion of the estate unadrainistered, and subse- 
quently the greater portion of the estate was paid 
into court under an order of the chancery division, 
and it had become necessary to appoint an 
administrator to deal Avith the only portion of 
the estate remaining out of the hands of the 
chancery division, amounting to 850Z., the court 
refused to dispense with Ihe usual sureties, but 
alloAA^ed them to justify to the amount of 1,7001., 
the administrator’s personal bond to be given for 
double the full value of the estate. J/orr/s, In. 
goods of, 59 L. J., P. 16 ; 15 P. D. 9 ; 61 L. T. 
652 ; 38 W. R. 496. 

The court will not by reason of the property 
being large and the risk small, dispense with 
sureties to an administration bond, or lessen the 
amount to be secured. But it will allow the 
security to be made up of any number of bonds. 
Earle, In goods of, 54 L. J., P, 95 ; 10 P. D. 196 ; 
34 W. R. 48 ; 49 J. P. 761. S. P., McGowan, In 
goods of, 10 P. D. 197 ; 34 W. R. 48 ; 49 J. P. 
761. 

The official receiver in bankruptcy applying 
for a grant in his official capacity is only required 
to give his personal bond without any sureties. 
Conolly, In goods of, 74 L. T. 461. S. P., 
Morgan, In goods of 75 L. T. 190. 


Where the official receiver in bankruptcy 
applies for a grant of administration of the 
estate of a deceased bankrupt, an application 
to dispense with sureties to the administration 
bond will be dealt with by the registrars, and 
need not be made to the court. Ile7ininson, In 
goods of 11 R. 583. 

Where Limited Company appointed 

Executors — Grant of Administration with Will 
annexed to General Manager — Company itself 
accepted as Sole Surety.]— Where a testator 
appointed the “ Trustees, Executors and Securi- 
ties Insurance Corporation, Limited,” to be 
executors of his will, the court made a grant 
of administration with the will annexed to the 
general manager for the use and benefit of the 
company as executors, and — being satisfied of 
its solvency and of the sufficiency of its assets — 
accepted the company itself as sole surety to the 
administration bond. Hunt, In goods of 66 
L. J., P. 8 ; [1896] P. 288 ; 45 W. R. 236, 

Part of Fund paid into Chancery Division — 
Security required to cover amount of Nett 
Balance only.] — An estate was originally sworn 
by the administratrix at 4,569Z. 1 2d., and a 

bond given with sureties to the amount of 
9,140Z. Subsequently the administratrix dis- 
covered that the estate was entitled to a further 
, sum of 4,492Z. 6.s*., making a total of 8,659Z. f>s. bd. 

\ Of this amount 6,823Z. 1 35. Od. had been paid 
into court in the chancery division, leaving a 
sum of 1,835Z. 155. 8d., out of which debts, pro- 
bate duty and other exj^enses had been paid, 
leaving a nett balance estimated at 650Z. Under 
these circumstances the court alloAved the testa- 
trix to give a bond without sureties for the full 
amount of the estate, and a bond Avith sureties 
for 1,300Z., being double the amount of the nett 
balance- Cormaoh, In goods of 60 L. J., P. 96 ; 
[1891] P. 151 ; 63 L. T * 710. 

Administration Pendente Lite — General Grant 
reduced to Limited Grant.] — Where the plaintiff 
in a probate action, who was also executor, had 
been appointed receiver of the real estate, and 
had also obtained a general grant of administra- , 
tion pendente lite to the personal estate ; but in 
consequence of the large amount of property 
involved, was unable to obtain the requisite 
sureties to the administration bond : — The court 
declined to dispense with sureties altogether, 
but reduced the general grant to a limited grant, 
so as to entitle him to receive certain specific 
sums of money only, and ordered him to give 
security in double the amount of such specific 
sums. Asheio v. Asheio, 60 L. J., P. 52 ; [1891] 

P. 174 ; 64 L. T, 145. 

Foreign Testator — Personalty in England — 
Sureties to — Practice.] — Where a testator of 
foreign domicil died abroad leaving personalty 
in England of considerable value and nominal 
debts, and his widow had become the only person 
interested in his estate, the court reduced the 
amount of the administration bond to the actual 
amount of the estate in England instead of 
double, and allowed foreign instead of English 
sureties to be accepted if necessary, and in the 
case of English sureties allowed the amount 
to be made up by several persons. Elank, In 
goods of 6 R. 563 ; 70 L. T. 810. 

Foreign Sureties.]— Applications for leave to 
give foreign sureties to administration bond 



Sureties Eesident out of Jurisdiction.]— Where 
a limited grant of administration had been made 
to a person resident without the jurisdiction of 
the court, who was unable to procure justifying 
sureties within its jurisdiction, the court accepted 
sureties resident in Jersey. Reed, In qoods of, 
3 Sw,&Tr.439. ^ y 

The court will not allow residents in Scotland 
to besureties. BerUrtY. ShielL 3 Sw. & Tr, 479 : 
33 L. J., P. 142. ’ I 
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The court is at liberty to accept as sureties 
persons resident out of its jurisdiction, when the 
principal, who is also I’esiding without thej’uris- 
dictioii, is unable to procure sureties within the 
jurisdiction, provided a wu’it of summons is serv’’- 
able on the sureties under 15 & ll> A"ict. c. 76, 
s. 18. Ballmqalh ln qoods of 3 Sw. & Tr. 441, n. ; 
32 L. J., ?. 138 ; '9 L! T. 116 ; 11 W. 11. 501, 

Where a person applying for administration 
w^'as solely entitled to the personal estate of the 
deceased, and there were no creditors, the court 
allowed the sureties to be persons j’csident in 
Scotland. Bniston, In gond.^ of 35 L. J., P. 41 ; 
L. E.l P.85. 

Administration bond allowed to be executed 
by foreigners resident abroad, upon that 

the administrator was unable to obtain sui’Cties 
resident here, that the deceased had. no deljts 
unpaid, and that the person on whose behalf tlic 
letters of administration were ap]')li(.'d for was 
solely entitled to the estate in this country. 
Il&rnandez, In qoodg of, 48 L. J., P. 31 ; 4 Ih .D. 
229 ; 40 L. T. 366 ; 27’ W. E. 664. 


Eeeeiver appointed hy Court of Chancery.]— 
The mere fact that a receivei’ of the ]»ersonal 
estate of an intestate has bee7.i a];y»ointed by the 
court of chancery is no ground for dispensing 
with justifying security on a grant of ad?niiiis- 
tration. Jachmn v. Jacliwn, 35 L. J., P. 3 ; L. E. 
1 P. 12 ; 13 L. T. 336 ; 14 W. E. 111. 

If a receiver is appointed for a temporary pur- 
pose only, and it is not clear that the court of 
chancery will retain its control of the estate after 
the grant has been made, justifying security will 
be required. II. 


Under £20.]— Where letters of administration 
were granted merely to enable a liersonal rc[>re- 
sentative of a deceased party to execute a formal 
release to a trustee under a marriage settlement, 
the court allowed the property to be sworn under 
201. Staepoole, In gooda of 2 Sw. & Tr. .316 ; 30 
L. J., P. 191 ; 5 L.T.140.^ 


Payment of Premium to Guarantee Society 
out of Estate.] — In a probate action where an 
administrator pendente lito had been appuitited 
and had been ordered to give security in n penal 
sum of 10,488?. for due administration of the 
estate, the court, on the application of an inter- 
vener, allowed him to pay 50?. out of the estate 
to a guarantee society which was willing to enter 
into a bond on his behalf, on condition that the 
intervener should undertake to recoup the estate 
in the event of his failing in the suit and being 
condemned in costs, llarrer, In (pmU of 58 
L. J., ?. 72 ; 14 P, D. 81 ; 61 L. T. 338 ; 37 W. E. 
768. 


Bonds prior to Commencement of Probate 
Act .] — See 21 & 22 Viet. c. 95, s. 15, as to bonds 
given before the 11th January, 1858. 

Prior to the commencement of the 20 6; 21 
Viet. c. 77, pi’obate \vas granted by the preroga- 
tive court of Canterbury ; it tuj-ned out that a 
small portion of the assets lay in the province of 
York, but that they were included in the amount 
of property sworn to Held, tliis being a legal 
grant, that the 20 k 21 Viet, c, 77, s.’ 87, had 
made it unnecessary to have a further grant, but 
that the probate duty, w^hich would have been 
payable upon taking out probate in the province 
of York, must be paid, RreeUeton or BieUeton, 
In goods of, 1 Sw. & Tr, 16 ; 27 L. J., P. 6 ; 4 
Jur. (N.s.) 124 ; 6 W. E. 262. 


should be made to a judge in chambers, and not 
by motion in court. Scott, In goods of 65 
L. J., P. 15 ; [1895] P. 342 ; 7,3 L. T. 317, * 


Where no Debts in England,] — The 

court allowed the administrator of a foreign 
subject resident abroad, who had left no debts 
in this country, to give a bond with foreign 
sureties. [_See now rule, 10 May, 1893.1 De 
Bean fort, In goods of, 62 L. J., P. 101 : [1893] 
P. 231 : 1 E. 488 ; 69 L. T. 420 ; 57 J. P. 553, 


Creditors — Eights of.]— Where an action is 
brought against the principal and sureties in an 
administration bond, by a bond creditor of the 
intestate, as assignee of the ordinary, and judg- 
ment is suffered by default ; the judgment shall 
stand as a security for so much as shall fall short 
to satisfy the bond creditors of the intestate. 
Greens} de v. Benson, 3 Atk. 248. 

Beal assets followed inider administration 
bonds by legatees ; creditors have no such right. 
Asldey v. Baillie, 2 Ves. 368. 

Creditor cannot take assignment of bond given 
by administrators pursuant to Statute of Distri- 
butions ; nor will action lie upon it, though 
assigned for a breach that he was indebted to 
assignee in sum of 2,000?. on specialty. Baker 
V. Bimaresque, 2 Atk. 66. 

Creditors cannot sue an administrator on bond 
taken by statute Car. 2, but may on bonds given 
by administrator pendente lite. IVallis v. 
Upon, Ambl 183. 

Where no proceedings have been taken to put 
an administration bond in a suit, a sum due 
from the administrator at his death to the estate 
of the intestate is not a specialty debt. Barker 
V. Yonng, 6 Beav. 261 ; 12 L. J., Ch. 335. 

An administratrix entered into the usual bond 
in the prerogative court to exhibit an inventory 
within a limited time, &c. The time having 
elapsed without an inventory being exhibited, a 
creditor put the bond in suit in the name of the 
archbishop. The administratrix filed her bill 
for an injunction, which was granted, on the 
terms of her giving judgment in the action, 
which was to stand as a security for the costs at 
law and in equity (but not for the debt), and 
amending the biil by submitting to account. 
Thomas v. Canterkiiry (ArchhUkop), 1 Cox, 399. 

A suit caunot be maintained in this court by 
a party interested in the intestate’s estate upon 
an administration bond where no special reasons 
are shewn w^hy the proceeding is not taken in 
the name of the ordinary. ^Bolton v. Powell, 
14 Beav. 275 ; 16 Jur. 24. Affirmed, 2 De G. 
M.«&:G. 1. 


— Hotice to by Advertisement.]— The 22 & 
23 Viet. c. 35, s. 29, affords protection to sureties 
in an administration bond, where the adminis- 
trator, before distributing the assets of the intes- 
tate, has pursued the course pointed out by that 
section. Newton v. Skerry, 45 L. J.. C. P. 257 : 
1 0. P. D. 246 ; 34 L. T. 251 ; 24 W. E. 371. 
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Administratiou to the goods of X. was granted ' 
in the consistory court of Lichhcld in Septem- 
ber, 1857 ; the property was sworn under, and 
the duty paid upon, 9,000^. It was afterwards 
discovered that 3,00()Z. consols formed part of 
this amount. The Bank of England refused to 
register the letters of administration, which were 
certainly void under the old law. It was sought 
to take the opinion or direction of the court as 
to the effect of ss. 86, 87, and 88 of the 20 & 21 
Viet. c. 77,011 such a grant. Ko definite motion 
being made, the court declined to give anj^ I 
opinion on the point. Mivell^ In (jonds of, 1 
iSw. & Tr. 27. ' 

Bischarge of Sureties.] — The court wdll not 
discharge the original sureties and allow other 
sureties to be substituted for them. Stnrli, In 
{food,s‘ of, 35 L. J., P. 42 ; L. lb 1 P. 76 ; 13 L. T. 
582 ; 14 W. K. 349. 

Where an administratrix entered into a bond 
with two sureties, and one of them subsequently 
wished to be discharged, and two other persons 
of substance were willing to take his place, the 
court held, it could not allow the bond to be 
cancelled on the administratrix executing a new 
bond with the second original surety, and one or 
both of the persons oSering themselves. Ih. 

Beath of Ordinary — To whom passing.] — A 
bond, taken by the ordinary, according to 22 & 23 
Car. 2, c. 10, and taken to the ordinary by name, 
his executors, administrators, or assigns, passed 
on the death of the ordinary, according to the 
general rule with regard to the descent of 
chattels in the hands of a corporation sole, to his 
executor, and not to his successor. IlowUy v. 
Kimjht, 14 Q. B. 240 ; 19 L. J., Q. B. 3 : 14 Jur. 
665. 

Issue and Form of.] — The court has no power, 
under any circnmstances, to dispense with an 
administration bond. Poids, In goods of, 34 
L. J., P. 55. 

The court has no authority to vary the condi- 
tions of the bond so that an attorney shall 
undertake only to pay over the personal estate 
which may come to his hands to the party for 
wdiose use and benefit he takes administration, 
and not to administer it in the usual form, 
according to law. Goldshorouqli , In (foods of, 

1 >Sw. & Tr. 295 ; 5 Jur, (N.S.) 417 ; 7 W. R. 375. 

Attestation.] — ^Where the property was small, 
and the administratrix lived in Australia, the 
court dispensed with the rule of court which 
requires the bond to be attested by the person 
who administers the oath to the administrator 
or administratrix. Parker, In (joods of, 36 L. J., 
P. 26 ; L. R. 1 P. 301 ; 15 L. T. 248 ; 15 W. R. 
262. 

Assignment of.] — An application for the 
assignment of an administration bond is not a 
proceeding in any action within Ord. LIII. r. 2, 
and coming under the old practice, the proceed- 
ing will be by a rule nisi without notice to the 
sureties. Cartioright, In goods of, 1 P. D. 422 ; 
34 L. T. 72 ; 24 W. R. 214.* 

The assignee will not be required to give 
security for costs if be is resident in England. 
Young, In goods of, infra. i 

Leave to appeal against an order for the 
assignment w- as refused. Ih. 

"Where the alleged breach of the condition i 
was, that the administrator had not paid any ■ 


part of the personal estate of the intestate to 
one of the next of kin, and the only question in 
dispute was, whether the applicant was one of 
the next of kin, the court directed tlie bond to 
be assigned to him upon condition that he would 
consent to an order that no execution should 
issue at common law, but that the money, if 
any, recovered by the judgment should be paid 
into the registry. Ih. 

A creditor of an intestate to whom a bond 
has been assigned, although thereby empowered 
to sue in his own name, is in all other respects 
in the same position as the ordinary was, and 
may, therefore, maintain an action thereon for 
the general benefit of ail parties interested in 
the estate, but not for his own or the benefit of 
any one in particular. Smmdrey v. Mitchell, 3 
B. & S. 405 ; 32 L. J., Q. B. 100 ; 9 Jur. (N.S.) 
968 ; 7 L. T. 849 ; 11 W, R. 363. 

8ince the Probate Act, 1857, an unpaid creditor 
of a deceased intestate is entitled to an assignment 
of the administration bond. A motion for the 
assignment of an administration bond should be 
on notice. Harding, In (foods of, 15 L. R., Ir. 
186. 

Breach of Condition on.] — "When a person 
makes out a primfi facie case that there has been 
a breach of the condition of the bond, the court 
will direct it to be assigned b.y the registrar. 
Sandrey y. Michell, 3 Sw. & Tr. 25. 

The court will not entertain objections to the 
validity of the condition of the bond, but will 
leave such questions to be determined by a court 
of common law. Ib. 

An administrator who distributes the whole of 
the personal estate of a deceased without retaining 
in his hands a sum sufficient to pay a legacy left 
to an infant on his attaining his majority commits 
a breach of the condition in an administration 
bond given under s. SI of the Probate Act, 1857, 
that he shall ‘‘ well and truly administer ” the 
estate, and the sureties to the bond are liable in 
respect of such breach. Pohhs v. Brain. 61 L. J., 
Q. B. 749 ; [1892] 2 Q. B. 207 ; 67 L. T ' 371 ; 41 
W. R. 7 ; 57 J. P. 22— C. A. 

Where a person interested under the estate of 
a deceased intestate, to whom administration 
has been taken out, makes out a prima facie case 
of breach of the bond, the court will direct a rule 
nisi calling on the sureties to shew cause why 
the bond should not be assigned. Jones, In (foods 
of, 3 Sw. & Tr. 28 ; 32 L. j., P. 26 ; 8 L, T. 90 ; 

^ 11 W. R. 191. 

Biscretion of Court as to.] — But the court 
might refuse to do so if, on cause shewn, the pro- 
ceeding appeared to be wholly frivolous and 
vexatious. Baker v. Brooks, 3 Sw. & Tr. 32 ; 32 
L. J., P. 25 ; 8 L. T. 89 ; 11 W. R. 110. 

The court has a discretion as to ordering an 
assignment for the purpose of the bond "being 
sued upon. It will order the assignment if satis- 
fied that the application is bonil fide, that a primfi 
facie case of breach of the condition is made out, 
and that the applicant is the proper person to 
sue. Young, In goods of, 35 L. J., P. 126 ; L. R. 
1 P. 186 ; 14 L. T. 634 ; 14 W. R. 821, 970. 

Suing upon.] — An administrator executed 
a bond with one surety under a nominal sum. 
He subsequently reswore the value of the pro- 
perty at ,a greatly increased sum, and executed 
a fresh bond with two new sureties. He after- 
wards" became a bankrupt, without having 
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'by granting an injunction an<I receiver {lending 
the litigation in the occlesiasticjil court. WaiJiuis 
V. 7 Sirn. 512 ; 1 Myl. & (Ir. 97 ; 5 L. J., 

Oh. 49, 

To a bill against an executor for jjayrneni ot 
a legacy, he {)leadetl that the instator was, at 
the time of making his will ami of his deatli, 
domiciled in Traiice, and all the bequests of 
personal estate affected to be raa<lo by his will 
were, by the laws of that country, null and 
void : — Held, that the plea was not double, ns it 
did not state twa3 bars, but two averments leading 
up to one bar or conclusion. Camphdl v. licunfoij. 
1 Johns. 320 ; 28 L. J., Ch. 615 ; 7 W. 11. 5,13. ' 

Although probate of a will is conclusive sri 
far as relates to the appointment of executors, 
it is not conclusive as to the validity of the 
particular dispositions therein cmdained. and 
the above plea therefore was held not to be 
bad on that ground. Ib. 

Where an executor {)roves a will, {irobate has 
reference back to the death of the testator, and 
what was then in the bands of the executor is 
assets for the payment of the testator's debts. 
Ingle v. llinharch, 6 Jur. (n.S.) 117 ; 8 W. R, 
697. 

In 1839 the son of the testator borrowed of 
his father 300Z. upon his promissory note. In 
1842, before the same was paid, the testator died, 
having by his will appointed his son, with three 
other persons, executors. The will wuis shortly 
afterwards proved by tlie executors other than 
the son, power being reserved for him to come in 
and prove the same. Subse<iueiitly the {iroving 
executors all died, leaving the son survivingq 
who thereupon, in 1855, proved the will. 'He 
had never been called upon by the father during 
his lifetime, nor by the proving executors of his 
will during their lives, to pay the sum due on the 
note : — Held, that although the debt could not be 
recovered at law (because an executor could not 
sue himself) or in equity (because mui-e than six 
years had elapsed between the deatJi of the tes- 
tator and the proof of his will by the, son), yet 
the son by proving the will had made the debt 
assets in his hands. Ib. 

The ecclesiastical court granted })ro])afe of 
a will of personalty with cross lines <Iraw'n in 
ink over the bequests of certain legacies Held, 
on a claim raised by the {larties interested in 
these legacies, that the will must be taken to 
have been executed after the cross linos w’erc 
drawui, and that the only question was, wiiat 
was the meaning of the testator, and that thi& 
was that the legacies were not to stand part of 
the will. Gemn. v. Gregory, 3 Do G. M, ^ Q 
777 ; 2 Eq. R. 605 ; 18 Jur. 1063 ; 2 W. R. 484. 

A trust fund paid into the court of chancery, 
under the Trustee Relief Act, after the death of 
the cestui que trust, ordered to be paid to the 
administrator of the cestui que trust under a 
grant of letters of administration I’jy the arch- 
deaconry court, obtained after the fund was in 
the court of chancery. SpenoedH Truaf, In re, 

9 Hare, 410. Affirmed, 1 l)e G. M. k G. 311 : 21 
L. J., Ch. 314 : 16 Jur. 233. 

Where a diocesan probate is proper with 
reference to the situation of the assets at the 
death, it remains so notwithstanding they may 
afterwards be rightfully or wrongfully removed 
out of the diocese. Ib. 

A will is made in French, ami the probate in 
English, and varies from the original ; probate 
being in a different language is not conclusive. 
17 Fit V. FBatt, 1 P. Wms. 526. 


duly administered the estate of the deceased ; 
and application was made to the court for 
leave to sue on the bonds. The court refused 
to grant leave to sue upon the first bond until 
the action on the second bond had been disposed 
of. Irmng, In goods of, 38 L. J., P. 83 ; L. R. 1 
P. 658; 20 L. T. 684. 

A declaration against a surety on an adminis- 
tration bond in the form required by the rules 
under the Court of Probate Act, 1857, expressed 
to be made by P>. as the true and lawful attorney 
of G., only next of kin of the deceased, and con- 
ditioned “ all the rest and residue of the personal 
estate and effects, to deliver and pay unto such 
person or persons as shall be entitled thereto 
under the act of parliament,” assigning, as breach 
of the condition, that other persons w^ere entitled 
equally with G. to the residue of the personal 
estate as next of kin, yet that B. did not deliver 
and pay the same to such persons, but wrong- 
fully paid over the whole to G., not being sole 
next of kin, but one of them, is good, the condi- 
tion being absolute and not qualified by the re- 
cital ill the bond that G. was sole next of kin. 
Lester v. Gooeli, 17 W. R. 139. 


D. Effect and Proof of Probate and 
Letters of Administration. 


Effect of Probate.] — The grant of probate 
of a wdll not appealed against conclusively 
establishes that the will was executed according 
to the law wdiere the testator was domiciled at 
the time of his death. Whioher v. Hume, 7 H. L. 
Cas. 124 ; 28 L. J., Ch. 396 ; 4 Jur. (N.S.) 533 ; 
6 W. R. 813. 

The probate whenever obtained has relation 
to the time of the testator’s death. Rogers v. 
James, 7 Taunt. 147 : 2 Marsh. 425. 

Probate conclusive as to the character of 
executor. Go'ilfifhs ^. IlamUton, 12 Ves. 298. 

Where there are two wills, the first devising 
the real estate to charitable uses, and the personal 
estate to particular legatee, and the second will 
bequeathing the personalty to other legatees, and 
the real estate to such uses as testator should 
declare, and probate is granted of first will, 
such probate is conclusive against the claimants 
under the second will until reversed by com- 
mission of review\ Annesley v. Palmer, 9 Mod. 8. 

Will, though proved per testes, not declared 
well proved in absence of heir, hut decreed to be 
established. Stokes v. Taylor, Dick. 349. 

Probate of a will not evidence that copyholds 
pass by it. Jerroise ^.Northumberland (Bnlte), 
1 Jac. & Walk, 570. 

Probate is not evidence of will of real estate. 
Gibson V. WhiieheM, 4 Madd. 244. 

Chancery requires judgment of ecclesiastical 
court that an instrument is testamentary, but is 
not satisfied with proof in that court, but requires 
the witnesses to be examined again, or if no 
witnesses, proof of signature. Rich v. CochelL 
9 Ves. 376. ’ 

Where personal property is bequeathed to the 
executors as trustees, the probate of the will is 
an acceptance of the trusts. Muchlovo v. Fuller 
Jac. 198. 

Probate by one executor enures to the co - 1 
executors, although probate or letters of adminis- 
tration may have been granted ; yet, if a sufficient 
case is made for disputing their validity, and a 
suit has been commenced in the ecclesiastical 
court for the purpose of having them revoked, 
this court wfili protect the property of the deceased 
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A plaintil5 claiming a share of leaseholds, 
parti 3^ in the occupation of the defendant, under 
an alleged will, which he charged was being- 
fraud aleiitl}" suppressed by him, brought an 
action claiming partition or sale, and to have 
the will establislied and directions given for 
probate. The defendant denied alT knowledge 
of the will : — Held, first, that before the plaintiff 
could obtain any relief upon the will it must 
first be •pro ved, or probate must be admitted by 
the defendant ; held, secondly, that a judge in 
the chiince IT division had, under the judicature 
acts, jurisdiction to grant probate, but that it 
would, not be using a sound discretion to exercise ' 
the jurisdiction, and the action accordingly 
ordered to stand over for probate proceedings to 
be taken in the probate division. Pinney v. 
Ihuit, d Oh. D. 98 ; 26 W. E. 69. 

Of Letters of Administration.] — Where 

administration was granted, by the sentence of 
the ecclesiastical court, to A., as only next of 
kin of the intestate, in a suit in which B. also 
claimed to be the only next of kin, and that 
sentence was affirmed by the court of delegates 
on appeal, and B. filed a bill impeaching the 
pedigree of A. and to establish his own, this 
court will not, in such case, grant an injunction 
until answer, to prevent the administrator possess- 
ing himself of the assets, he being, by the decree 
of the ecclesiastical court, both legally and 
equitably entitled thereto. Maliar v. Gorman^ 
Ir. R. 6 Eq. 304:. 

Case in which a party in a cause heard upon 
bill and answer without replication, producing 
letters of administration to a deceased person, — 
the court may admit them to ascertain the repre- 
sentative character of such party, and may act 
upon the evidence which they furnish of that 
character. Wilhlmtm v. Foiolies, 9 Hare, 592. 

An administration granted after an executor 
has acted in pais may be repealed by application 
to an ecclesiastical court ; but it is not merely 
void, except as a protection to the executor. 
The act in pais of the executor could not be set 
up by a debtor to the fund in answer to a suit by 
the administrator. Boyle v. Blalie^ 2 Sch. k Lef. 

Letters of administration of the estate of an 
intestate were granted ex parte to the defendant, 
as “ his natural and lawful brother of the half- 
blood.” The plaintiff, who was an uncle of the 
intestate, then commenced an action in the 
chancery division for the administration of the 
estate, alleging that the defendant was illegiti- 
mate, and that he himself was next of kin ; and 
moved for a receiver and an injunction : — Held, 
that the application must be refused, for that 
as long as the letters of administration remained 
in force they were conclusive evidence that the 
defendant was one of the next of kin, and that 
the plaintilf’s proper course of procedure was 
to apply in the probate division to have them 
recalled. Ivory, In re, Ilanliin v. Turner, 10 
Ch. D. 372 ; 39 L. T. 611 ; 27 W. R. 20. 

When administration is granted to two, and 
one dies, the administration survives to the 
other without new letters of administration. 
Budmii v. Hudson, Forrest, 127. But see 
V. Harwood, 2 Ves. 268, 

Administration granted to two : if one dies, it 
survives to the other ; but if a letter of attorney 
is made to two, and one dies, the authority 
ceases. Adam v. JBucMand, 2 Vern. 614. And 
see Byre v. Shaftesbury, 2 P. Wms. 121. 


Where administration with the will annexed is 
granted to a person as the attorne}^ of, and for the 
benefit of, the executor, such person represents 
the testator during the life of the executor, or 
until he takes out probate. Snwe?’Jtrop v. Bay, 
3 H. & P. 670 ; 1 W. W. & H. 463 ; 8 A. & E. 
624 ; 7 L. J., Q. B. 261. ' 

Estoppel — ^Ees Judicata— Cognizance of 

Former ^uit — Power to Intervene.]— In pro- 
ceedings in the probate court as to the validity 
of a will, a person who is not a party is bound 
thereby only if he has cognizance of the pro- 
ceedings, and is entitled to make himself a party 
to them. Young y, Holloway, 64 L. J., P. 55 ; 
[1895] P. 87; 11 E. 596 ; *72 L. T. 118; 43 
W. R. 429. 

^ Payment to Executor or Administrator 

a G-ood Discharge.] — So long as the probate 
remains unrepealed, it cannot be impeached in 
the temporal courts. Allan v. Bandas, 3 Term 
Rep. 125 ; 1 R. R. 666. 

Therefore a payment of money to an executor, 
who has obtained probate of a forged will, is a 
discharge to the debtor of the intestate, notwith- 
standing the probate is afterwards declared null, 
and administration is granted to the intestate’s 
next of kin. Ih. 

Semble, that payment of a debt to an adminis- 
trator, to whom letters of administration have 
been regularly granted, exonerates the debtor, 
though it should turn out that there is a will 
existing. Prosser v. Wagner, 1 C. B. (N.S.) 289 ; 

, 26 L. J., C. P. 81 ; 5 W'. R. 146. See 20 & 21 
Viet, c, 77, ss. 75, 76, 77. 

Enables Executor or Administrator to 

Sue,] — The administrator has sufficient property 
i in coal raised from mines -afte]’ he takes out 
administration, and in the barges marked with 
the name of his intestate, to maintain an action 
of trover. Fraser v. Swansea Canal Co., 1 
A. & E. 354 ; 3 N. &M. 391 ; 3 L. J., K. B. 153. 

Executors and administrators cannot recover 
' property out of this country, because the juris- 
i diction of the prerogative courts does not extend 
, beyond their respective provinces. Scott v. 

I Bentley, 1 Kay & J. 281 ; 3 Eq. R. 428 ; 24 L. J., 
Ch. 244 ; 1 Jur. (N.S.) 394 ; 3 W. R. 280. 

Title of Administrator relates hack to 

Death of Intestate.] — Letters of administration 
have relation to the death of the intestate, so 
as to enable the administrator to sue for goods 
of the intestate which were sold and delivered 
by an agent after his death and prior to the 
granting of administration. Foster v. Bates, 
12 M. & W. 226 ;lD.kL. 400 ; 13 L. J.. Ex. SS ; 
7 Jur. 1093. 

An administrator may maintain trespass for 
the seizure of goods of the intestate between the 
death and the grant of letters of administration. 
Tharpe v. Stallwood, 6 Scott (N.R.) 715 ; 5 
Man. & a. 760 ; 1 D. & L. 24 ; 12 L. J., 0. P. 241 ; 
7 Jur. 492. 

The doctrine of relation, by which the letters 
of administration are held to relate back to acts 
done between the death of the intestate and the 
taking out of the letters of administration, exists 
only in those cases where the act done is for the 
benefit of the estate. Morgan v. Thomas, 8 Ex. 
302 ; 22 L, J., Ex. 152 ; 17 Jur. 283. 

The widow of an intestate remained in the 
possession of her husband’s property for some 
time after his decease. The intestate’s son did 



WaiteY (iale, 2 D. & L. 925 ; 14 L. J., Q. B. 212 ; 
y J ur* / 82 . 

Ill an action on a promissory note, payable 
to the executors of the late Mr. W. B.,’’ the 
jn Opel proof that they are the executors of Mr 
•71 ' IS the production of the probate of his 
wUi, and the reading in evidence so much of it 
as shews that he appointed them his executors ; 
and the giving in evidence the grant of adminis- 
tration (annexed to the probate) is not sufficient 
tor this purpose. Hamilton^, A dim, 1 Car. & K. 

Under 14 & 15 Viet. c. 99, s. 14, an unstamped 
copy of an act book of the ecclesiastical court is 
sufficient evidence of the probate of a will to ; 
jno-ve the executorship of the person named in it. 
^orrett Y MeM.T^ 2 C. L. B. 807 ; 15 0. B. 142 ; 
23 L J., c. R 221 ; 2 W. B. 4S0. ’ 

oo o ''^fGcutors suing for a debt due to them 
evidence probate of the will of 
t eir testator, and the same had been -used with- 
ont objection :-Held, that the defendant could 
intrinsic evidence of 
the lalue of the estate, object to the admissibility 
^ sufficient stamp. 

V. 7 O.B. (N.S.) 235 ; 

U. J,, G, P. 310 ; 7 Jur. (N.s.) 146. 
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Before 20 & 21 Viet. c. 77, s. 62, the probate 
was the only eviflence of a will of personalty. 
Ile.T V. XetJiei'mfh 4 'renn Bep. 258. 

The title of three, claiiui ng as executors, is well 
proved liy tlic probate granted to one only ef 
the will api'iointing tliern all* WaU<‘r,'< v. Pfr.}L 

M. k, M. 362. S. P., JJariii v. WilHamti, 1 Smith, 

5 ; 13 East, 232. 

The production of the original will, with the 
act of the ecclesiastical court, ordering pro]>ale, 
is sufficient evidence of the title of air’executoj’’ 
without accounting foi- the non-jintdiiciion of 
the probate. Doc ri. J'Jdivard.s- v. (ilumunq 2 

N. & P. 260 ; 7 A. & E. 240 ; W. W. A 1). 460 • 

6 L. J., K. B. 229. 

The probate of a will is not admissible t o prove 
declarations of the testator as refmtatioM. on a 
question of pedigree. JDoe d. Wild v. OrmnwL 
1 M. & Bob. 466. 

The court will look only to the probate copy- 
of a will, though strong grounds for suspecting 
that another copy tendered in evidence is the 
correct one. Bernal v. Bernal, 3 Mvl. A Or. 
559, n. 

As to personal estate, the court is l>ound by 
the terms of the will appearing on the {U’obate, 
but if on production of the original a (loubt 
exists as to the accuracy of the probate copy, 
the court will give an opportunity to the parties 
in the ecclesiastical court to set it right, Ma rergal 
V. Ilarrimiu 7 Beav. 49: 13 U.\U, Ch. 30- 

7 Jur. 1100. ’ 

Though a court of equity i^iay inspect the 

original will of personal estate wltii a view to 
its construction, it has no jurisdiction to decide 
that the probate is erroneous. Tanler y. ( *rmnh 

8 Ir. Ch. B. 281. ’ 

_ — ~ Of Foreip Wills. ]—Tho copy of a foreign 
will contained in the ancillaiy laobato granted 
in this country to the foreign executors is the 
onjy admissible evidencci of the will. Idnehin.^, 

If jyZ'Af?, 10 Xd. E. Oas. 1 j 31 i.j. J,. Oh. 402 : 8 Jur 
(N.s.) S97 : 6 L. T. 263 : 10 \V. B. 467. ‘ 

The certificate of the Hatioverian a.ml'irts.'^ador, 
under the seal of tlie legation, was udmirted as 
evidence of the law of liauovcr as to tlie validity 
of a testamentary jiaper. Bit nr/euia nn. In amah' 
oj, 3 8w. A Tr. 18 ; 8 .L. T. 172 1 1 W, B. 218. 


Proof of Letters of Administration.] — An 

examined copy of the act book, in the registry of 
the prerogative court of Canterbury, stating flnit 
administration was granted to tlie defendant of 
her husbands goods at such a time, is in-oof of 
herbcingsuchadministratrix, in an action against 
her as such, without giving her notice to produce 
theletters of administration. Burhv. Willhaih^, 
13 East, 232; 1 Smith, 5. 

Xo prove a person dead, the production of the 
lettersiof administration granted by the ordinarv 
IS not of Itself sufficient evidence. ‘ Tltompran Y. 
BtmalB'on, 3 Esp. 63 ; 6 B. E. 812. 8. P., 

V. Be Bernales, 1 Buss. 301, 

E. Bevogation and Alteration of Grant* 
Jurisdiction of Chancery Division. ]~-Though 
the chancery division may have jurisdiction to 
lecall the probate of a will, it ought not, as a 
general rule, to exercise that jurisdiction, even 
if the estate of the testator is in court in a pro- 
ceeding in that division. Phiney v. Hnnt (ante. 

V. Youn), 54 

W 'b ^90*1* ^ 
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A will was proved in s|5iritual court, but execu- 
tor of: former will brought his bill in e<;:[mty 
to discover b\' \vhat means the latter will was 
obtained, and wiiether testator was not incapable, 
and fo]- account. Demurrer to jurisdiction 
overruled. Andrpwtt v. Poioy,^,, 2 Bro. P. C. ,504. 

A court of equity had no jurisdiction to relieve 
against the probate of a will, unless the consent 
of the next of kin was obtained fraudulently. 
Ginycll V. 0 Sim. 539. 

Jurisdiction of Probate Division.]— Semble, 
the probate division has exclusive jurisdiction 
to revoke probate of a 'will. Priestma n v. Tlumuis^ 
.53 L. J., P. 109 ; 9 P. D. 210 ; 51 L. T. 843 ; 32 
W. E. 842— -C. A. 

Greneral E-ules.]^ — If the validity of a will have 
been already determined, and it has been acted 
upon, equity will restrain proceedings in the 
prerogative court to controvert it. Sheffield v. 
Pueh (Duhe:), 1 Atk. 628. 

Where parties are dissatisfied with a probate, 
chancery will suspend its determination, till 
after a trial upon the validity of it in the proper 
court ; for equity cannot determine upon, the 
validity of a probate adversely : but if it comes 
incidentally before the court, and that incident 
is admitted, the court may determine it, and 
hold the parties bound by their admission ; for 
an admission by a party concerned in matters 
of fact, is stronger than if it had been determined 
by a jury, and facts are as properly concluded 
by admission as by a trial. There is no differ- 
ence between parties admitting things proper 
to be determined by the court in which the 
admission is made, and the admission of things 
cognisable in another court, for they are equally 
boim<l, Ih., 630. 

Executor proves a will of a personal estate 
wherein one of the legacies is forged : the execu- 
tor has no remedy in equity, but ought to have 
proved the will with a special reservation as to 
that legacy. Plume v. Becde^ 1 P. Wins. 388. 

The court -svill not grant an injunction to stay 
proceedings to repeal letters of administration, 
and grant them to a poor person on a suggestion 
that'a judgment -will consequently be released, 
(kc. Kennedy v. Kennedy^ 2 Ken. Ch. 26. 

As to personal estate the court is bound by 
the terms of the wdil appearing on the probate ; 
but if, on production of the original, a doubt 
exists as to the accuracy of the probate copy, the 
court •will give an o})[)ortunity to the parties in 
the ecclesiastical court to set it light. Ilaveryal 
V, IlarrUon, 7 Beav. 49 ; 13 L. J., Ch. 30 ; 7 Jur. 
1100, 

Estoppel.] — In an action in the probate 

division, T, and C. propounded an earlier and 
B. a later will. The action was compromised, 
and by consent verdict and judgment were taken 
establishing the earlier will. Subsequently B. 
discovered that the earlier will was a forgery, 
and in an action in the chancery division, to 
which T. and Cx. were parties, obtained the ver- 
dict of a jury to that effect, and a decree that 
the compromise be set aside. In another action 
in the probate division for revocation of the 
probate of the earlier will : — Held, that T. and 
dr.- ’were estopped from denying the forgery. 
PHestman v. Thomas^ supra. 

Bevoeatiou of Grraut—Practice Opposed to it.] 
— Where a grant had been taken out under the 


liters of Administration. 

misapprehension that a note or memorandum 
under 21 k 22 Viet. c. 56, s. 14, might be indorsed 
after it had issued, the court refused to revoke 
the grant. Paulkner, In goods of, 8 W. R. 454. 

A citation was personally served upon the 
executor and universal legatee, named in a will, 
caUiug upon him to bring into the registry the 
probate of it which had been granted to him, 
and to shew cause why the probate should not 
be revoked and declared null and void, and the 
will itself declared null and invalid. The probate 
was brought into the registry, but no appearance 
entered to the citation. The court, although 
there was no evidence before it as to the in- 
validity of the will, revoked the probate, and 
ordered probate of an earlier will to issue in 
common form to the executor named tlierein. 
Croshy v. Noton, 36 L. J., P. 55 ; 16 L. T. 153 ; 
15 W.’K. 775. 

Semble, where a general grant of administra- 
tion is properly made, the practice is against 
revoking it, even with consent of the grantee, 
unless the grantee has become Incapable by the 
act of God. Grants to creditors, how'ever, are 
an exception to this rule. 3Jor7‘is, In goods of, 

2 Sw. & Tr. 360 ; 31 L. J., P. 80 ; 5 L. T. 768.. 

After a decree had been made on the construc- 
tion of a will and for the administration of the 
testator’s estate in accordance therewith, a letter 
of later date wms found duly executed and almost 
an exact counterpart of the earlier will. Ques- 
tions having arisen as to the effect of the new- 
wili on certain legacies, named in both wills, 
wiiich by the decree had been held to be super- 
seded, the court, on the application of the trustees, 
directed an inquiry as to wiio were the persons, 
interested in setting up the alleged new will, and 
that notice should be given to such persons that, 
unless they, within a limited time, took steps to- 
recall the existing probate, and to prove the new 
will, the court would proceed to administer the 
estate on the will as proved. Harrison v. Kvery, 
34L. T.238. 

The court will not revoke a probate rightly 
granted, and not issued under a mistake. 

"in goods of, 1 Swl k Tr. 294 ; 28 L. J P. 49 ; 5 Jur. 
(N.S.) 445 ; 7 W. R. 361. S. P., 3Iooneij, In goods 
of, 3 L. R., Ir. 281. 

Probate granted by consent without fraud will 
not be revoked, on the ground that the conditions 
on wiiich the consent w'as given have not been 
fulfilled. Niool V. Ashew, 2 Moore, P. 0. 88. 

On whose Application. ] — xVn executor who- 

has proved a will in common form cannot, as such 
executor, take proceedings to call in question the 
validity of that will. He has no right, there- 
fore, to cite the persons interested under it to- 
propound it in solemn form, or shew cause why 
the probate in common form should not be 
i-evokcd. Chamlerlain, In goods of , 36 L. J., 
P. ,52 ; L. R. 1 P. 316 ; 16 L. T, 97 ; U W. R. 680, 

- — Of Elected Guardian on Discovery of Tes-i 
tamentary Guardian.] —Where a testamentary 
guardian to minor children had been, appointed, 
and administration had, per iiicuriam, been 
granted to a guardian elected by the minors for 
their use and benefit, the court revoked the grant 
and granted administration to the testamentary 
guardian. ^lorrh, In goods of, supra, 

Disappearance of Administrator de honis 

non — Eresh Grant.]— Where, in 1880, a grant 
de bonis non had been made to one of the grand- 
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children and I’csidnary legatees of a testator, and 
in 1884 the administrator de bonis non disap- 
peared, loa,Ying a letter to the effect that his body 
would be found at the bottom of the river, and 
it appeared that he had already previously 
attempted to commit suicide, the court revoked 
the grant de bonis non so made to him. and 
made a siniilar grant in favour of another of 
the grandchildren and residuary legatees of 
the original testator. Coveil, In qoods of, 59 
L. J,, P. 7 ; 15 P. I). 8 ; 61 L. T. 620 : 38 W E. 

, ■■ ■'■■■ 

Administrator Absconding.] — Where an 

administrator could not be found, having 
absconded, after threatening to commit suicide, 
and the only estate remaining unadministered 
was a claim for debt against a bankrupt’s estate, 
the court, without citation, revoked the grant, 
and made a new grant to one of the next of kin 
Cofcll, In (jooch of, 61 L. T. 620 ; 38 W. E. 79. 

A grant of administration of the estate of an 
intestate was made to a creditor, who, after his 
debt had been fully satisfied, absconded, and 
could not be found : — A personal representative 
of the estate being required in an action in the 
chancery division, the court revoked the grant 
to the creditor without citing him, and made a 
new grant to the sole next of kin of the deceased 
JBracUliam, In (joods if 57 L. J., P. 12 : 13 P D 
18 ; 58 L. T. 58 ; 36 W. E. 848 ; 52 J. P. 56. 

- — ' Lunacy of one Executor after proving 
Will — Eresh Grant to remaining Executor, 
limited to Duration of Lunacy.]— The executors 
of a will obtained probate in the ordinary way. 
One of them subsequently became of unsound 
mind, and no early recovery was to be antici- 
pated._ The co-executor moved the court for 
directions : — Held, that the most convenient 
course for the court to adopt would be to revoke 
the original gi'ant of probate, and to make a 
fresh grant to the applicant, limited to such 
time as the other executor should continue of 
unsound mind. Soicerhy, In qoods of, 65 L T 
764. ' 

Wife’s Estate— Grant to Next of Kin— Con- 
cealment — Eight of Husband to Eevocation.] 

A_ husband _ and wife separated in 1863. The 
wife died in 1881, and the executors of her 
father’s will took out letters of administration of 
her estate in her maiden name, describing her 
as a spinster, without notice to the husband 
.although they knew of the marriage, and that 
the husband was alive. In 1888 the husband 
■first heard of his wife’s death, and, after inquiries 
brought an action in the county court for revo- 
cation of the grant and regrant to himself. The 
county court judge held that, in the absence of 
iraucl, he was not justified in revoking the o-rant 
after so long a lapse of time : — Held, on appeal, 
that it was not necessary to shew fraud, and 
that the grant must be revoked and a grant 
made to the husbantl. Copeland v. Simister, 62 

Administration, with last Will annexed 
revoked— Probate of earlier Will— Decree of 
Eoreign Court.]— A British subject domiciled in 
Kentucky died, leaving several wills, the last of 
which \%as proved in one of the inferior courts of 
that state, and thereupon administration, with 
the will annexed, was gi*aiited to the attorney in 
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England of the widow, wlio was the sole executrix. 
Subse{|uently, the superior courts of Kentucky 
upset the will, and the widow commenced a suit for 
revocation of the said letters of administration, 
and for probate of an cai-lior will. U|.H>n alhjami- 
tive proof of the testamentary cfq)acity e>f the 
deceased The court revoked the Uhters of 
administration, and granted })robatcof the fsarlier 
will, now propounded by the plaintiff. Xncvoinh 
V. jSfewGomb, 73 L. T. 317. 

Married Woman intermeddling with Estate.} 
—Administration with the will armexed. was 
granted to a woman who intei'meddled with tim 
estate, and subsequently married. Her Imsbaiifl. 
deserted her and could not be found, and an 
application was accoidingly made for a ]-evt)ca- 
tion of the grant, and a, fresh gj-ant ro another 
person Held, that the administratrix having 
intermeddled with the estate tlie grant could 
not be revoked. BeUl, In. qoods of, 55 L. J p 
75 ; 11 P. D. 70 ; 54 L. T. 590 ; 34 W. E. 577— 
C. A. Affirming 50 J. P. 263. 

Conditional Eevocation— Grant of Adminis- 
tration-Application to Eevoke and for Probate 
of Will— Motion— Consent of all Parties.]— A 

testator destroyed a will in the belief that he 
thereby revived an earlier will ; but his \vi<low, 
under the impression that there was an intestacy' 
took out letters of administration of his effeetsl 
After the widow’s death the executors of the 
destroyed will ap|)lied on motion for I’cvocation 
of the grant to her and for grant to them of 
probate of a copy of the (iestroyed will Some of 
the parties interested in the case of an intestacy 
were _ infants, the remainder consented Held, 
that in the absence of consent by all parties the 
court could not grant the application on nifitioo 
but the will must be propounded. A ndrews hi 
(joods (f 62 L. J., P. 25; [18931 P. 14 • l’ i>‘ 
474; 68 L.T. 259. ^ '' , » , 

Of Lost Letters of Administration.]— 
Upon the rovucation of letters c>f administi'ation 
which have been lost, an undertaldnc?* will be 
required from the person to whom they were 
granted, that, if found, he will brimjr them into 
the registry, and that they wiU not beVd,etl upon 

Carr, In f/oods of, 1 k Tr. Ill, 

When Grant made in Error.] — An intes- 
tate married his deceased wife's sister. Ori Ids 
death she obtained letters of admini.stratiun to 
his personal estate and effects, and died leaving 
part of the estate unadministcred. 'riie court 
revoked the grant so made in error, and 
decreed administration to the natural and law- 
ful daughters and next of kin of the deceased. 

H ells, Inqoods of, 17 L. T. 123. 

A next of kin took out administration of the 
efiects of a deceased jierson and swore that she 
died intestate. Four years afterwards the m Imin- 
istratiori was called in, and evidence was pro- 
duced to shew that a will of the deceased, liuly 
executed, was in existence at the tinm of hJi- 
death, and that it had passed into the hand < of 
the next of kin. It was not forthcoming. The 
court revoked the administration, and loniited 
pxobate of a draft of the will limited until the 
original was produced. Podmore v. Wuitkm. 3 

kT ’ ft (n.s.) 756 ; 

10 L. T. 7o4 ; 13 W. E. 106. 

A , the surviving trustee of a term of 500 years, 
died, havmgappointed B. and others his executors 
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of whom B. proved his will, and survived his 
co-executors. B. a})pointed C. his executor, and 
C. proved B.’s will. D., for the purpose of bring- 
ing an ejectment, applied to tlie court of probate 
for letters of administration de bonis non, to A., 
limited to the term of 500 years, which w'ere 
granted to him; and D: brought the ejectment 
for the term, as the personal representative of A. ; 
— Held, that the letters of administration granted 
to 1). were void, and that he should have -been 
nonsuited. 2PI)ouffall v. 0\Shmi(}linessy^ Ir. R. 
2 C. L. 157. 

Eevocatioa Procedure after. ] — An order 
was made for the revocation of a grant with the 
will annexed. The letters of administration were 
in the hands of the proctors, who had obtained 
them, and who claimed a lien upon them for 
costs. The court declined to order the proctors 
to deliver up the letters for the purpose of can- 
cellation, but directed that a copy of its order, 
revoking the grant and requiring the executor to 
bring t lie letters into the registry if they ever 
came into his possession, should be served upon 
them. V. Durham^ 38 L. J., P, 46: 

t. R. I T, 728: 20 L. T. 545. 

A grant of administration which had been 
made as upon intestacy was subsequently invoked, 
and probate granted to an executor of a will 
which had recently been discovered. Upon 
application by the executor for an account 
shewing how the administrator had dealt with 
the estate: — Held, upon the authority of Taylor 

V, Keioton (1 I^ee, 15), that the court had juris- 
diction, notwithstanding the grant had been 
revoked, and ordered the defendant to furnish to 
the plaintiff, within fourteen days after probate 
should be exhibited to him, an account shewing 
how he had disposed of the estate. JenJdns, 
Iti f/oods of, 76 Jj. T. IQ4:, 

Effect of — Legatee in Trust applying 

Money bona fide in accordance with Provisions 
of alleged Will.] — Probate of an alleged will 
having been granted in common form to the 
executors named therein, they paid a charitable 
bequest to the defendant, who bona fide and 
without notice of any invalidity of the alleged 
will, applied portion thereof in accordance with 
the trusts of the bequest. Probate was after- 
wards revoked (not by consent), and letters of 
administration were granted to the plaintiff : — 
Held, that the plaintiff could not recover from 
the defendant the amount which the latter 
expended in execution of the supposed trusts. 
Mkjxitricli v, M^Glone, [1897] 2 Ir. R. 542. 

Suits for.] — In a suit for revocation of 

probate the defendant propounding the will 
should deliver issue, and move for directions as 
to the mode of trial. Brwndreth v. BrandretJi, 
2 Bw. & Tr. 446 ; 31 L. J., P. 153 ; 6 L. T. 335 : 10 

W. R. 672. 

The court will not direct an issue to the 
assizes except upon application supported by 
aflidavit. Ih, 

Where executors of a later will having called 
in the probate of a will of prior date, propound 
in a declaration the later will, it is not com- 
petent to them to allege in their declaration that 
the probate of the earlier will was surreptitiously 
■ obtained, or that the earlier will ought to be 
pronounced null and invalid. Boshotkam v. 
Bosbotham, 2 Sw. & Tr. 121 ; 30 L. J., P. 38 ; 3 
L. T. 557 ; 9 W. R. 148. 


In a suit for revocation of probate, the party 
propounding the will must begin, though the 
plaintiff has declared, alleging an intestacy. 
Cnm V. Cro6\% 3 Sw. & Tr. 292 ; 33 L. J., P. 49 i 
10 Jur. (N.S.) 183 ; 10 L. T. 70 ; 12 W. E 
694. 

It being doubtful whether an unsuccessful 
plaintiff in a suit for revocation of probate would 
be able to pay the costs of an Intervener who 
had propounded the will, the court ordered that 
the intervener’s costs should be paid out of the 
estate. Ib. 

A next of kin who unsuccessfully applied for 
revocation of the probate of a will, was con- 
demned in costs, although there was strong 
evidence of the incapacity of the testator, on the 
ground that he had allowed an unreasonable 
time to elapse between the death of the testator 
and the Institution of the suit, and had charged 
the widow of the testator and the drawer of the 
will with conspiring to obtain the will \vhen the 
testator was incompetent. Olayto'U v. 3 

Sw. & Tr. 290 ; 33 L. J., P. 28 ; 10 L. T. 70. 

Where a next of kin wishes to recall a grant 
of administration with a will annexed, and have 
the will condemned on the ground of wmnt of 
capacity, the proper course is to proceed by 
action and have the will condemned at the triai. 
Ho^iSY, Wallace, 29 L, E., Ir. 330. 

An application to revoke a grant of adminis- 
tration can only be decided by ^vav of motion, if 
all parties consent to its being so heard. If such 
consent is withheld, the court will decline to 
deal with the matter upon motion, and an action 
must be commenced for the revocation of the 
grant. Baddeley, In goodii of, 60 L. T. 237 • 53 
J. P. 40. ’ 

Where a motion was made to the court for 
revocation of a grant of probate and for a 
declaration of the validity of a subsequent will, 
a draft of wiiich only wms in existence, the court 
declined to hear the motion until the grant and 
draft will had been lodged in the registry 
Riley, In goods of, 65 L. J., P. 41 ; [1896] P. 9“ * 

Where the plaintiffh claimed a decree of 
intestacy, and the due execution of a will pi-o- 
pounded by the defendant was admitted by the 
plaintiffs in their reply, the only plea against 
the will being that it wms duly revoked by the 
testatrix ; — Held, that the onus of proof lay on 
the plaintiffs, and that they must begin by 
opening their case. Sagui v. Lazarus, 73 L. T. 

A decree was made at the suit of residuary 
legatees for the administi-ation of the real and 
personal estate of a testator. After this a subse- 
quent will was discovered by which the estate 
was disposed of in a different way. Probate of 
the pld will was I'ecalled, and letters of adminis- 
tration with the later will annexed were granted 
to one of the beneficiaries. Under these circum- 
stances the coui‘t of appeal made an order dis- 
missing the action . Bean, In re, Bean v Wriahf 
21 Ch. H. 581 ; 47 L. T. 501 ; 31 W. E.’l74. ' 

What Interest Kecessary to entitle Person 
to Intervene in Suit.]--To entitle a person to 
intervene in a suit for revocation of letters of 
administration it is not necessary that he should 
have had an interest at the time of the death of 
the deceased ; an interest acquired subsequently 
by purchase of part of the estates from the 
administrator is sufficient, hmdsa.y v. Lindsay, 
42 L. J., P. 32 ; 27 L. T. 592 ; 21 W. E. 272. ^ 

A creditor of a person who takes an interest 
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under a will has sufficient interest to entitle him 
in a proper case, to a citation to recall letters of 
administration. WMte^ In goods of^ 31 L. E. 
Ir. 385. 

Pleas Allowed.] — person who has no interest 
in the assets, except under a later will, cannot 
be allowed to plead any plea to an earlier will, 
except its revocation by the will on which his 
interest depends. IMlpott y, O* Callaqhan^ 
Ir. E. 6 Eq. 327. 

Withdrawal of Caveat, Effect of.] — An execu- 
tor entered a caveat to a will of a later {late, 
but withdrew the caveat before it was warned 
and allowed letters of administration, with the 
earlier will annexed, to be granted to one of the 
residuary legatees named therein : — Held, that 
he was not estopped by the withdra’wal of the 
caveat under the circumstances from calling in 
the letters of administration (with the earlier 
will annexed) and pi’opounding the alleged later 
will. Goddard v. 8miitK 42 L. J., P. 14 ; L. E. 
3 P. 7 ; 28 L. T. 141 ; 21 W. E. 247. 

Judgment against Will in Absence of Wit- 
nesses in Support.] — The court with hesitation, in 
the absence of any cited authority, gave judgment 
for the plaintiff, with costs, I'evoking a grant of 
probate previousl}^ obtained by the defendants, 
in common form, without requiring any evidence 
to be given, on behalf of the plaintiffs, against 
the will. Martyr v. P{?rry. 6.5 L. T. 794. 

Effect of revoking (xrant— Sale of Lease- 
holds.] — A grant of letters of administration 
obtained by suppressing a will containing no 
appointment of executors is not void ab initio, 
and accordingly a sale of leaseholds by an 
administratrix who had obtained a grant of 
administration under such circumstances to a 
purchaser who was ignorant of the suppression 
of the will was upheld by the court, although 
the grant was revoked after the sale. Ahram v. 
Cwnnhffham (2 Lev. 182) distinguishecL Boxall 
V. Box'iilU 53 L. J., Ch. 838 ; 27 Ch. X). 220; 51 
L. T. 771 ; 32 E. 896. 

Amendment of Probate — Words of Will must 
be regarded,] — There is no difference between 
the words which a testator himself uses in draw- 
ing up his will, and the words which are bona 
fide used by one whom he trusts to draw it up for 
him. The court in either case must take the 
worlds as it finds them, and therefore held that 
the plaintiff] the natural daughter, was not 
entitled to have probate amended by omitting 
the ’words “from and after the decease of my said 
wife without leaving issue of our said marriage,” 
on the groniid that the draughtsman introduced 
them without reason or special directions, and 
that the effect of the same had not been intelli- 
gently a})})reciated by the tCvStator. Rhodes v. 
Rhodes^ 51 L. J,, P. C. 53 ; 7 App. Cas. 192 ; 46 
L. T. 463 ; 30 W. E. 709— P. C. 

Property Abroad— Foreign Court.]— An 

intestate died leaving personal estate to the 
amount of 273Z. in this country, and 6,100Z. in 
the Italian rentes. The Italian court refused to 
grant the authority required to deal with the 
property within its jurisdiction, on the ground 
that the letters of administration granted by the 
court ot probate here were on the face of them 
limited to the smaller amount in this country, | 
and that this court, if it had been made aware of f 


the full value of the estate, wouhl have required 
greater security for its administration. The 
court allowed the letters of administration to be 
amended — the bf>ard of inland i-evenue having 
signified its consent to accept the siicccssion duty 
on the Italian rentes as pi'obate duty — so as to 
state on the face of them that the larger sum was 
also included. Ilcnley, In goods of, 55 L. J.. p. 
61 ; n P. D. 126 ; 56 L. T, 895 ; 35 W. E. 184 ; 
50 J. P. 520. 

As to Date on which Will was Executed.] 

— The court may order a memorandum (o be 
indorsed on a probate after it has issued, as to 
the true date on which a will was ext;eulef], if 
satisfied that the date given in the prol);ite is 
erroneous. Alhdiin, In, (foods of^ 38 L. .1., P. 81 : 
L. E. 1 P. 664 : 20 L. r.'7r>7. 

Description of Testator.] — The court 

allowed a probate to be amended after it had 
issued by the addition of a fuller desci’ijffion of 
the testator than therein contained in the fi,rHt 
instance. Tow(}ood, In goods of, 41 L. J., S4 ; 

L. E. 2 P. 408 ;'26 L. T. 984 ; 20 W. E. 802. 

Alteration in Grant — Omission of one of the 
Christian Uames of an Executor.] — The Christian 
names of an executor called in a will and gi’ant 
of probate “ Frederick,” were “Frederick John” : 

•The court, on proof tliat tlie Bank of Englauf.i 
had objected to transferring stock into the names 
of the executors, in consequence of this executor 
having signed the memorandum hn* ilie transfer 
with the initials “F. J.,” allowcjd the description 
in the grant to be altered into “Frederick John 

M. . . . , called in. the will Fj’cdericdc M " 

Ilonyicood; In (foods of, 65 L. J., P. 9; 71895] 
P. 341 ; 44 W. E. 256. 


F. Practice relating to. 

1. Citation. 

Parties Cited — Heir-at-law and Devisee.] — 

The court will not authorise the citatum of the 
heir-at-law, under 20 & 21 Viet. c. 77, s. 61, 
until a plea has been filed in the stiit, or until 
the next of kin has been aircmly cited to see 
proceedings. Moore v. lloUfaie, 35 L. J.. P. 46 : 
L. E. 1 lb 101 ; 14 L. T. 24 14 W. E. 515. 

Where an executor propounds tin* latter rff tw<> 
wills, the court will direct a citation 0) issue 
against the devisees under the earlier will, and 
against the heir-at-law, ikough already bef{>re 
the court, as defendant in the suit. JAsier v. 

3 8w. Tr. 53 ; 32 L. J., P. 13 ; 7 L. T. 219 ; 
10 W. E. 429. 

When a party to a suit is before the court as 
next of kin or legatee, being also heir-at-law or 
devisee under tlie same will, it is necessary to 
cite him to see proceedings under 20 & 21 Viet, 
c. 97, s. 61, as heir-at-law or flevisec. Bniherley 
V. Tremmon, 4 Sw. & Tr. 197 ; 29 L. J.. P. i-12. 

Before a receiver of real estate will be appoinlL^d 
by the court, it is necessary that it shouhi appear 
on affidavit that the heir-at-law or devisee, or 
other iierson having or pretending iiiterc^st in 
the real estate, has been cited. Burdey v. Field, 
33 L. J., P. 73 ; 12 W. E. 1088. 

When a suit has been connnenced with a 
caveat, and the defendant lias filed no plea to 
the declaration propounding the will, a citation 
may issue against the heir-at-law uiuler s. 61. 
Domrlle v. Bomvile, 4 Sw. Tr. 17 ; 34 L. J., Ib 
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79 ; 12 L. T. 54. S. P., Coj^estone v. Xutioles,] 

aaL. j., p. 57. , ' I 

Semble; contra, when contention arises about i 
a testamentary paper of a deceased, and his heir- ! 
at-law is either not within the jurisdiction of the ' 
court, or luis no known place of abode, the court 
may still order him to be cited, but will not 
decide that any particular form of service of 
the citation shail bind him. Marti a v. Harding^ 
11 Jur. (N.S.) 118. 

The executors uiulcr a will cited the executors 
named in a codicil to it, as also the o4her parties 
interested, to propound such codicil. An appear- 
ance had been entered for the executors named 
in tlie codicil, but no declaration had been filed. 
The bequests in the codicil aifected the real 
estate. The court ordered the heir-at-law to be 
cited. Comer v. Parnell^ 80 L. J., P. 81 ; 10 
L. T. 299. 

When in a suit commenced by caveat, the 
party ])ropounding a will wishes to cite the 
heir-at-law before })leas have been filed con- 
testing the validity of the will, he must make an 
affidavit that he intends to proceed and prove 
the will in solemn form. Pearock v. Lowe. 30 
L. J., P. 40 ; L. R. 1 P. 811 ; 15 L. T. 634 ; 15 
AY. R. 717. 

An heir-at-law who has not been cited, cannot, 
by entering a caveat, pi*event the executors of a 
wdll affecting realty from obtaining probate in 
common form. If *^the heir-at-law has eiitei-ed 
a caveat under those circumstances, it is not 
necessary for the executors to declare. Young 
V. Ferrie. 4 Sw. & Tr. 210 ; 29 L. J., P. 09 ; 5 Jur. 
(N.S.) 1318. 

The provisions of 20 k 21 Viet. c. 77, ss. 61 
and 02, which authorise the citing of the heir- 
at-law or persons interested in the real estate, 
when contentious proceedings arise as to the 
validity of a will, and by which the probate of 
a will granted after such litigation is to enure to 
the benefit of all persons Interested in tlie real 
estate affected by the will, are not applicable to 
wills executed before the Wills Act, or to wills 
'which in whole or in part have been executed 
not in accordance with the requirements of the 
Wills Act. Campldl v. Lueg, 40 L. J., P. 22 ; 
L. R. 2 ?. 209 ; 24 L. T. 231 ; 19 W. R. 508. 

The practice as to citations to see proceedings 
heretofore in use in the Probate Court has not 
been altered by the Judicature Acts, and the 
rules therein contained ; and therefore, in order 
that a decree in a testamentary suit msy bind 
the heir-at-law or devisees of real estate, a 
citation should be taken out against them under 
20 & 21 Viet. c. 77, s. 61, notwithstanding the 
directions of r. 13 of Ord. XVI. Kennaicay^, 
Keiviawag, 45 L. J., P. 86 ; 1 P. D, 148 ; 34 
L. T. 854*;' 24 W. R. 586. 

iForm of Affidavit.] — An affitlavit, upon 

which an application to cite the persons interested 
in the real estate affected by a will in dispute is 
based, must state not only that it disposes of real 
estate, but that it was executed according to the 
law of England, and at a date since the Wills 
Act came into operation. Cain}}heU v. Iniey, 
supra. 

Assignee of Heir-at-Law.] — In an action 

as to the validity of a will the court will not 
order the assignee of the heir-atdaw of the 
testatrix to be cited as a person having or pre- 
tending interest in the real estate affected by 
the will. Jo7Wii V. Jones, 51 L. J., P. 93 ; 7 P. I). 
66 ; 46 L. T. 919 ; 30 W. R. 691 ; 46 J. P. 472. 


— — Executors.] —‘When an executor had 
proved a will (power being reserved to his co- 
executors to come in and prove it), upon his 
refusal to produce the probate and an account 
of the estate in respect of which it had been 
granted, so as to enable a co-executor to prove 
the will without payment of probate duty, the 
court directed a citation to issue against him. 
Turrell, In goods of. 2 Sw. k Tr. 456 ; 31 L. J., P. 
170 ; 6 L. f. 162 ; io W. R. 430. 

An executor by non-appearance to a citation 
calling upon him to take probate of a copy of a 
missing will, is barred from afterwards obtaining 
probate of the oidgiiial will when found. Paris 
V, Pads, 4 Sw. k Tr. 208 ; 31 L. J., P. 216. 

The court allowed a citation to executors to 
bring in the probate to issue on an affidavit of 
the agent of the party citant (the next of kin), 
who was in Australia ; the property being dis- 
tributed by the Court of Chancery in due course 
of administration, which could not be stayed 
until proceedings were instituted for revocation 
of the probate, and the agent of the party citant 
being in a position to make the necessary aver- 
ments to lead the citation, Ilutleaf, In. goods of, 
38 L. J., P. 27 ; L. R. 1 P. 596 ; 19 L. f. 704. 

Where an executor possessed himself of part 
of the personal estate of the deceased wuthout 
obtaining probate, and did not appear to a 
citation which had been issued by a legatee to 
bring in and prove the will, the court, on the 
application of the legatee, made a conditional 
; order that the executor should, within a limited 
! time, extract probate. Chuie, In goods of, 15 
L. E., Ir. 470. 

Next of Kin.] — The court allowed a 

citation to issue against the next of kin, calling 
upon him to take administration of the goods of 
a deceased, or shew cause why it should not be 
granted to the applicant as a creditor, although 
by the operation of the Statute of limitations 
the applicant was debarred from recovering his 
debt against the estate of the deceased. Coombs, 
In goods of 35 L. J., P. 78 ; L. R. 1 P. 193 ; 14 
L. T\ 635; 14 W. R. 97.5. 

A person died on 27th March, 1862, leaving a 
will dated 17th April, 1860, whereof he appointed 
two executors ; there was also a paper purporting 
to be a codicil dated 26th March, 1862. The 
executors believing this not to be a tj’ue codicil, 
asked for a citation on the legatees interested 
under it, calling on them to propound and prove 
it if they thought fit. The court refused to issue 
the citation, Imt suggested that the executors 
might proceed to prove the will in solemn fonn, 
and cite the next of kin and the legatees under 
the codicil to see the will proved. Penhm, In 
goods of, 2 Sw. & Tr. 488 ; 31 L. J., P. 171 ; 6 
L. T. 659. 

The executor named in the will having deter- 
mined to propound it, cited certain persons who 
were the next of kin to see proceedings. They 
appeared, and there being reason to believe that 
there ■w’^ere other next of kin, the court made an 
order upon them, under 20 k 21 Viet. c. 77, s. 24, 
to attend before the registrar to be examined as 
to the state of the family, Shepliea7'd v. Beetliam , 
41 L. J., P. 44 ; L. R. 2 P. 384. 

A father left' two children in their minorities, 
his only next of kin. The minors’ next of kin 
were four in number, and three of them 
renounced their rights to the guardianship and 
administration; The fourth went to Nevada, in 
1869, and nothing was now known of him. The 
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court permitted the minors to elect a stranger in 
blood as their guardian, without requiring the 
citation or renunciation of the absent next of 
kin. Lamham^ In, goods of. 25 L. T. 951 ; 20 
W. B. 319.' 

A brother bequeathed his real and personal 
estate in two equal moieties to the children of 
his deceased sisters. The executor renounced 
and the children were resident abroad. The 
sole surviving next of kin was another sister, to 
•whom the testator had left a legacy of “one 
shilling,” and who was leading a dissolute life. 
Under these circumstances, the court made a 
grant of administration with the will annexed 
to a relative not interested, for the use and bene- 
fit of the minors until they should appear and 
take the grant. Thomas, In goods of, 28 L. T. 
677. 

Queen’s Proctor.] — ^When the will of a 

bastard affecting real estate is propounded, if 
such real estate would devolve on the crown in 
case^ of an intestacy, the Queen’s proctor may 
be cited to intervene in respect of the real estate. 
IV'i/man v. Ashimll, 4 Sw. & Tr. 196 ; 29 L. J., 
P. 94. 

Person interested.] — A citation was 

ordered to issue against the only person inter- 
ested in the estate of a deceased person, calling 
upon him to take administration, on the applica- 
tion of a party who was interested in the due 
prosecution of a suit in chancery, for which 
purpose a representative of the estate was re- 
quired. Williams, In goods of, 39 L. J,, P. 
48 ; L. B. 2 P. 81 ; 22 L. T. 630 ; 18 W. B. 
844. 

Before a person is permitted to contest a will 
he may be called on by the propounder to shew 
his interest ; but when tivo contest a will, neither 
can call upon the other first to shew his interest. 
Ilingesfon v. Tucker. 2 Sw. & Tr. 596 ; 31 L. J., P. 
91; 9L. T. 337. 

"Where an application for administration is 
made by a representative of the next of kin 
living at the death, it is the practice to require 
any person directly entitled in distribution at 
the death to be cited before making the grant, 
but the court has power, under s. 73 of the 
Court of Probate Act, 1857, to make a special 
order dispensing with such citation. Miichella, 
In goods of 68 L. J., P. 162 ; [18941 P. 264 : 

6 B. 556 ; 71 L. T. 263. 

The deceased, while of unsound mind, WTote 
out a document in form of a well duly executed 
and attested; the provisions in the will w^ere 
manifestly absurd. The wndow’’ wdiom the de- 
ceased purported to most largely benefit by the 
will moved the court to pass over the document 
and decree letters of administration as upon an 
intestacy : — Held, that notice to all persons 
interested under the will must be given. Rich 
In goods of, 65 L. T. 352 ; 55 J, P. 760. 

Leave to presume Death — Insurance Com- 
panies.]— Upon a motion to sw^ear that a testa- 
tor died on or since a certain day, and for 
probate of his will, the estate partly consisted of 
policies upon the testator’s life :~Held, that 
notice of the motion must be given to the insur- 
ance company. Khllmde, In goods of, 65 J. P. 
503. S. P., Barker, In goods of, 11 P/l). 78 : 56 
L. T. 894 ; 35 'W. B. SO. 

Advertisements for Testator dispensed with.] 
— Advertisements w’ere dispensed with in the 


case of a testator who had gone abroad, and had 
not been heard of for many years, the assets 
being very small. Patton. In goods of. 23 L. B,, 
Ir. 435. 

Oath of Administrator-— Motion to modify 
Form.] — A. P. died in 1887, intestate, without 
child or parent, leaving her surviving J. 8., her 
natural and lawfful brother and one of her next 
of kin. The said intestate, wiio wms about sixty- 
three years of age at the time of her death, w'as 
married in ISfJO, and her husband, a sailor, of 
about the same age as herself, shortly aftei’wards 
left her, and at the date of this motion it was 
upw^ards of tw^eiity years since he was last heard, 
of. The said intestate left personalty amounting 
to 1,01 H. 15, S'. 2('Z., the result of her personal 
earnings and savings. J. S., now a resident in 
America, appointctl as his attorney one J., a 
solicitor, and tlie latter applied for administration. 
The court w\as now moved on his behalf to modity 
the w^ording of the oath, and that he might have 
leave to swear that ‘‘he believed that the said 
A. P. wms a widow at the time of her death.” 
The court declined to follow the case oilleed. In 
goods f^/(ante, col. 551), and refused the applica- 
tion, stating that the practice in such cases was 
either to swear the oath in the regular form, and 
so to get the grant, or in the alternative to cite 
the next of kin. Upon the authority of that case 
alone the court felt disinclined to depart from 
the practice. Upon appeal: — Held, that this 
case w'as distinguishable from Reed, In goods of 
(ante, col. 551), and that, upon the facts disclosed 
by the affidavits the appeal must be dismissexl, 
Pridham, In goods of, 61 L. T. 302— C. A. 

Compromise — Devise of Eeal Estate for 
Charitable Purposes— Attorney-General cited.] 

— Where a testator tleviscd a large portion of his 
real estate to a charity of somewdiat urnlelincd 
character, to the exclusion of a niece who had 
strong moral claims upon him, the estate in 
question having come from her motlun', and. terms 
of compromise had been agree<l to between the 
parties to a probate action in respect of the saiil 
will, the attorney -general wms cited to see pro- 
ceedings for the purpose of sanctioning the 
compromise. Boughvg v. Minor, 62 L. J., P. 104 ; 
[1893] P. 181. ‘ 

Service— On Married Women.]— Service of a 
citation on a married wminan ''is effected by 
serving her in the presence of her luisbantl. 
IlalleftY. Coot, 28 L. J., P., 55, n. S. P., Iferbv.rt 
V. Shiell, infra. 

When a citation has not been dulj^ served on 
a married w’oman, the court will act upon a 
renunciation subse(|aently executed by liei’self 
and husband. Iferhert ShieU, 3 Sw. & Tr. 
479 ; 33 L. J., P. 142. 

— In Case of Husband and Wife.]— When 
a wife and husband resident abroad hfive ])cen 
served with a citation by advertisement, there 
should }.>e an affidavit that neither of them has 
any agent in this country. Emns v. Burrell, 4 
Sw. & Tr. 185 ; 28 L. J., P. 82. 

A wife died at Borne in 1854, in the lifetime 
of her husband. By an indenture of post-nuptial 
settlement it w'as provided that property which 
was then settled upon certain trusts, and any 
other property to which s],ie might thereafter 
become entitled, should, in the event of her pro- 
deceasing her husband, and other events which 


581 


582 


WILL— Probate and Letters of Administration. 


happened, be distributable amongst her next of 
kin as if she had died unmarried and intestate. 
Her husband, an Italian, died at Koine in 1871, 
having executed a will, in which he appointed 
executors, but the will was not provcit in this 
country. The wife was entitled to one-third 
share of her father’s residuary personal estate 
which became distributable in November, 1874, 
and by an order of the Court of Chancery the 
share was carried over to her account. The 
court under these circumstances granted adminis- 
tration limited to the fund in chancery, to one 
of the next of kin, without -requiring the repre- 
sentative of the husband to be cited. Goro- 
folini. In qooch of\ 44 L. J., P, 86 ; 38 L. T. 72 ; 
28 W ' R. 456. 

A husband and wife separated by agreement. 
The husband covenanted not to claim adminis- 
tration of his wife’s estate if she should die 
-during his life. ’ !She died duilng his life. The 
husband refused to renounce : the court refused 
to make a grant to the guardian of her children 
until he had been cited. Piqoft. In (fooda of, 42 
L. J., P. 77 ; 29 L. T. 45 ; 21 W.' K. 828. 

In a probate suit the person interested in 
establishing an intestacy were the widow of the 
testator and his brother the heir-at-law. The 
widow was a lunatic confined in an asylum in 
Australia, and as the heir-at-law had already 
appeared as a party in the suit the court refused 
to order the widow to be cited to see proceedings. 
Ward V. JLwJda, 56 L. J., P. 110 ; 12 P. D. 110 ; 
57 L. T. 495 ; 85 W. E. 786. 

W. died in 1891 intestate. It was not known 
whether his wife, whom he married in 1848, and 
who thereafter immediately left him and had 
not been heard of by him for some years prior 
to his death, survived him or not. The court 
refused to grant administration to the intestate’s 
brother, without citing the widow. White, In 
{foods of, 66 L. T. 861 ; 56 J. P. 409. 

On an application for a grant of administra- 
tion to the father of the intestate, passing over 
his widow, against whom misconduct was charged, 
the court refused to make the grant without citing 
the widow. MiddJeton, In qoods of, 58 L. J., P. 
28 ; 14 P. D. 28 ; 60 L. T. 287 ; 58 J. P. 108. 

On Minors.] — The service of a citation on 

a minor is effected by serving it on him in the 
presence of his natural or legal guardian, or of 
some person upon whom the cjirc and custody of 
the minor have for the time being devolved. 
J5rown v. Wildman, 28 L. J., P. 54. 

When a minor, of the age of seventeen, was 
living in service at a distance from her mother, 
her natural guardian, the court dispensed with 
the rule, which requires service of a citation 
upon a minor to be effected upon her in the pre- 
sence of her natural or legal guardian, or of some 
person upon whom her custody for the time 
being properly <levolved, Lcunson v. Naqlor, 2 
Sw. & Tr. 7 ; 29 L. J., P. 126 ; 2 L. T. 891 ; 8 
W. E. 451. 

An affidavit that a minor was served with a 
-citation in the presence of his guardian, should 
.go on to shew how he became his guardian. 
Joh nson v, Wcldy, 2 Sw. & Tr. 818 ; 80 L, J., P. 
170 ; 5 L. T. 118*. 

Where a citation -was served upon two minors 
at the house where they resided, but their custo- 
dian declined to be present at the service, and an 
attempt w'^as also made to serve the citation on 
the next of kin of the minor, but failed by reason 
•of the process-server not being permitted to see 


the next of kin, the, court held the service on 
the minors to be sufficient. Lean v. Vhier, 8 
Sw. & Tr. 469 ; 33 L. J., P. 88. 

On Lunatics.] — When a person, whom it 

is necessary to cite as interested in the estate of 
a deceased, is a lunatic, and a committee of his 
estate has been appointed, service of a citation 
upon such committee is sufficient. It is not 
necessary that the lunatic should be personally 
served in the presence of some medical man. 
Surtees, In goods of , 28 L. J., P. 89. 

Form of order for service of citation on a 
person of unsound mind, not so found by in- 
quisition. 3r Cormieh v. lieu den, 17 L. B., Ir. 
388. 

On Official Liquidators of Companies.] — 

The plaintiffs propounded the will and codicil of 
A. AV., under the latter of which her husband, 
who had survived her but a short time, took an 
interest. The court allowed a citation to issue 
to the official liquidators of the East of England 
Bank, creditors of the husband, to see the codicil 
proved. Wilson, In re, 8 Sw. &Tr. 572 ; 10 Jur. 
(N.S.) 1242; llL.T. 427. 

Service in G-eneral.] — The court has no power 
to dis})cnse with the service of citations. Potts 
V. Potts, 30 L. J., P. 112, 

Leave to proceed to prove a will in solemn 
form will not be granted unless citations have 
been personally served on the persons entitled 
to see proceedings, or if personal service is imprac- 
ticable, have been duly advertised. 1 h. 

When a citation has been served, a certificate 
of service should be indorsed on the citation. 
Goodhurn v. Bahihridqe, 2 Sw^ & Tr. 4 ; 29 L. J., 
P. 168 ; 2 L. T. 439 ; 8 AV. E. 504. 

An affidavit of the service of a ci fat ion should 
identify the citation served ; the citation should 
be made an exhibit to the affidavit. liar one v. 
Baioson, 8 Sw. & Tr. 50 ; 32 L. J., P. 94. 

The service of a citation by a party to a suit is 
insufficient. GlgdeY. Davie, 38 L. j., P. 184. 

By Advertisement.] — AVhen a party is 

cited by advertisement, and has no agent in this 
, country, there should be an affidavit that he has 
no attorney, agent or correspondent in this 
' country. Kenworthy v. Kenworthy, 3 Sw\ A Tr. 

. 64 ; 82 L. J., P. 107 ; 8 L. T. 470 ; 11 W. E. 850. 

A nephew' applied for administration of the 
estate of his aunt w'ho had died intestate ; a 
brother of the deceased had emigrated to Aus- 
tralia thirty years before ; nothing had been 
heard of him for eighteen years, if alive he would 
, be about seventy ; it appeared upon affidavit 
that his relatives thought him dead : — ^The court 
refused to dispense with the advertisement of the 
citation. Cutler, In goods of 67 L. T. 355. 

Amendment of Citation.] — A plaintiff, in a 
citation to bring in probate, described himself as 
one of the lawfful cousins and next of kin of the 
deceased, and upon an order obtained by the 
defendant that he. should propound his interest, 
filed an act on petition, in which he alleged that 
he ,was one of the executors and residuary 
legatees of A., deceased, W'ho was the lawfful 
cousin-german of the deceased, and one of his 
next of kin, and living at his death. The court 
gave the plamtiff. leave to amend the citation 
by inserting in it his correct description, upon 
payment of the defendant’s costs up to the time 
of the amendment, exclusively of the costs of 
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entering an appearance. Ridcfivay v. AUnqrlon^ 
3 Sw, & Tr, 3 ; 32 L. J., P. 4'; 7 L. T. 756 ; 11 
B. 10. 

Eetnrn into Kegistry.] — ^\Vhen the estate of a 
deceased, who died without any known relation, 
was barely sufficient to pay his liabilities, and a 
citation had been issued and served on behalf of 
a creditor upon the Queen’s proctor and by 
advertisement, but had been lost or destroyed 
by his solicitor’s clerk, who had absconded for 
embezzlement, the court dispensed with the imle 
requiring the citation to be returned into the 
registiT. and made the grant of administration 
to the creditoi’. RirhlmoUi In qoods ofyi Sw. & 
Tr. 43. 

2. Appearance. 

Service of Writ of Summons to Appear.] — 

When a WTit of summons cannot be personally 
served upon one of several defendants by reason 
of his address being unknown and not ascertain- 
able, the court will not dispense altogether with 
the service, but will direct service of "the writ to 
be effected by ad vertisement. Wh itley v. limey - 
well, 35 L. T. 517 ; 24 W. B. 851. 

If a defendant is a foreigner resident out of 
the jurisdiction, he must be served with notice 
of the WTit of summons in the action. Beddiny- 
ton V. Beddhif/tim, 45 L. J., P. 44 ; 1 P. D. 426 ; 
34 L. T. 366 ; 24 W. B. 346. 

Judgment in Absence of Plaintiff-— Application 
to Bestore.j — Whei’e, for a reason explained to 
the court, the plaintiff was not represented at 
the hearing of a probate suit, and applied within 
six days from the date of the judgment for 
leave to restore the cause, the court, in granting 
the application, made it a condition that the 
plaintiff should before a certain day pay the 
costs of the defendant as between solicitor and 
client, and directed that, if he failed to do so, 
the judgment against him should stand. Cud- 
worth V. Hayward, 75 L. T. 456. 

Other Matters as to.]— An affidavit of search 
and of non-appearance should state the day on 
which the search was made. Jlareno v. Bawmiu 
3 Sw. & Tr. 50 : 32 L. J., P. 94. 

Where two persons have been cited, and neither 
has appeared, it should state that no appearance 
has been entered by or on behalf of either of 
them. 11, 

A caveat entered by a next of kin having 
been warned by the executors, the next of kin 
applied to have the time for entering an appear- 
ance extended in order that a communication 
might be matle with another next of kin who 
was in Australia, the caveat puiporting to have 
been entered also on his behalf. The court 
rejected the motion. Corcovan, In yoods of, 1 1 
W. B. 241. 

3. Staying* Proceeding's in Suits. 

arounds for.]— It is no ground for a stay of 
proceedings in a suit commenced by the next of 
kin, that the alleged executor of a will has filed 
a petition in a commissary court in Scotland, to 
obtain confirmation of the same instrument. 
IlmoardenY.Binilojf, 2 Sw.&Tr.loO ; 4 L.T.3391 
^ Ihe court refused to order that proceedings 
instituted to pi'ove a will in solemn form should 
be stayedbeepse the heir-at-law had commenced 
actions of ejectment in reference to the real 


estate bequeathed bv the will. Da vie.s‘ v. iJere- 
reiar, 35 L. J., P. 77'; 14 W. B. 901. 

A native of France <lietl after many years’" 
residence in London, leaving a will, executed 
according to the Englisli law, in whieli Jje 
appointed B. sole executrix. B. jiropounded tlie 
will in a declaration. C., the lirothcr, who, with 
other next of kin, had entered a caveat, tiled 
pleas and treated the will as that of a domiciled 
Englishman. f:?oine months afterwards, tlie causes 
having in the meantime been ordei-ed to be tried 
by a special juiy, C. and the otiier next of kin 
commenced iiroceedings in France to set nsidi*' 
the will on tlie ground that the testator was a 
domiciled Frenchman, and that the will was not 
executed according to the law of France: the 
court refused to stay the ])roceedings jamding 
the proceedings before the Fraiich tribunal, or to- 
allow the pleadings to be amended so as to raise 
the question of domicil : the facts [is to tlu^ 
domicil having been within the knowledc'c ol! C, 
from the first, and the case standing for triaL 
Ihipvex V. Ye ret, 38 L. J., P. 5 ; L. B."l P. 583 * 
19L.T. 525; 17 W. B. 157. 

When an action is brought against executors,, 
who are restrained by an injunction, from <lis- 
posing ot their testator's effects, and they ]*e.dst 
the claim, tlie court will not stay proceedings, 
altliough, if a judgment lia<l been signed, "it 
might stay execution. IJavi,s v. ,%'flter, 1 D. P. 0, 
561 ; 2 C. tS: J. 466. 

The court refused to stay the })roceediiigs in an 
action by an administrator, upon a suggestion 
that there was a will in India, whicli the intes- 
tate’s willow, who was thereby appointed execu- 
trix, had intimated her intention to bring to this 
country to prove. Pnmrr v. IVayjtef I Y B 
(N.S.) 289 ; 26 L. J., C. P. 81 ; 5 W.' K. 146. 

A creditor, who had obtained a grant oC 
administration pending suit, [ind who had in- 
curi’ed costs in respect of such administrat ion 
and of proceedings in the Ohaiieery Division, the 
amount of which costs, togeriier with his original 
debt, would more tium swallow up the jimount 
which had come to Ids lumds as administrator, 
was allowed by tlie court to pay lumself the- 
amount, jiro taiito, of his ilebt and eost^, ami 
thereupon to take his discharge as admiiiist rator ; 
but the court refused, ujjoii his application, to 
dismiss the original probate suit for want of 
prosecution. Jlrw/u-, In (pnah of, 65 L. T. 793. 

4. Abatement by Death. 

hen a plaintiff died after the hearing and 
before judgment, the court would nut, on the 
application of his personal representative, give' 
judgment, unless such personal rcjiresentjitivc 
had been made a party to the record. Stauuw^ v 
Stewart, 2 Sw, & Tr. 320 ; 31 L. J., P. 10 ; 8 Jui* 
(N.S.) 440 ; 4 L. T. 457. ' ■ ' - 

By the death of a jdaintiff, after a verdict in. 
liis favour, the suit abates, and a suggestiim of 
the death must have been entered on the record 
befoie a decree could lie made. Jones v Jones 
36 L. J., P. 43 ; 15 L. T. 544 : 15 W. B, 498. 

6. Affidavits. 

Form.] An affidavit on which the aildition or 
place of abode of a deponent is not inserted will 
not be admitted. Bernard, In yoods of, 2 
fcSw. A Tr. 489 ; 31 L. J., 1>. 89 ; 6 l: T, 726.* 

When a joint affidavit was made by A. and by 
B., and B.'s addition was omitted, the court 
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trcated tbe affidavit as that of A. onljL 
hurno, In qondn of,, HI L. 3., P. 81). n. 

Affidavits were sent out to New Plymouth, 
New Zealand, to swear the widow of W. K., 
deceased, as administratrix. In the meantime 
she had moved to Hobart Town, in Tasmania,' 
and certain interlineations in accordance were 
made in the affidavits, but not initialled by the 
judse w'ho administered the oath ; the descrip- 
tion of Mrs. King, as widow, was also slightly 
irresular. The jiulgc made an order that such 
afficUxvit shoukrbe'hled. Khifi, In goods of 2 
Sw. A Tr. 021 ; 32 1^. J., P. U ; 7 L. T. HIH ; 11 
W. E. 171. 

A., in the oath for executrix, described herself 
as of. Ac., " the lawful widow and relict of the- 
deceased,” wdthout any other addition. The 
affidavit was rejected in the registry as contrary 
to the practice, on the ground that the deponent 
might be a married woman notwithstanding the 
temis of the addition I'he court held the addi- 
tion to be sufficient, and directed the affidavit to ' 
be received. JlorgoiL In goods of,, 32 Ij. J., P. 
131) ; 11 W. R. 741). 

Supporting Petition — Reference to Facts not 
Mentioned in Petition.] — If affidavits tiled in 
support of a petition as to the right of a party to 
obtain letters of administration go into matters 
not set out in such petition, the court will not 
allow counter-affidavits to be brought in at once, 
but at the hearing will cither refuse to read such 
parts of the affidavits, or will then, if they be 
material, permit the other party to answer them 
on oath. Cordendo v. Tnasloi^ 4 Sw. A Tr. 48 ; 34 
L. J., P. 127 ; 11 Jur. (N.S.) 587. 

Supporting Application for Examination of 
Witness.]— In order to found an application for 
the immediate examination of a witness in a 
pending suit, the affidavit must set out special 
circumstances ; it is not sufficient that it states 
that the witness is a material witness. Andreivs 
V. liroohe, 43 L. J., P. 39 ; L. R. 3 P. 181 ; 31 
L. T. 102 ; 22 AV. R. 712. 


Affidavit of Scripts.] — A memorandum written 
by a solicitor from oral directions of the testator, 
and sent to counsel as instructions to draft a 
will, is a script within the meaning of the 
affidavit of scripts, although not read by the 
deceased. Bagot v. Btq/ot, 1 L. R. Ir. 308. 

All omission to annex to, or mention in the 
affidavits of scripts, the instructions for a will, is 
no ground for allowing out of the estate the 
costs of an unsuccessful opposition to the will, 
if such oppo.sition is not founded on the absence 
of instructions. Foiricell v. Poolo, 3 Sw. &: Tr. 5 : 
32 L, J., P. 8 ; 7 L. T. 757 ; 11 W. R. 32. 

AVhere one of the defendants, who was sole 
heiress-at-law of the deceased, had resided in 
Rclgium for seventeen years, where she was still 
living, and had written stating that she had not, 
nor never had, any testamentary documents or 
receipts belonging to the affairs of the deceased, 
the court dispensed with an affidavit of scripts 
from her, and allowed her solicitor to make 
and file the necessary affidavit. Tallou^ lu 
goods of 31 L. R., Ir. 303. 

Taken, in Foreign Places or Countries,]— 

An affiilavit sworn before a notary abroad will 
not be admitted unless it appears on affidavit 
that there was not, at the place where it was 
sworn, a British consul or other officer empowered 


by 18 & 19 AMct. c. 42, s. 1, to take affidavits, 
and that a notary has, by the law of such place, 
authority to take affidavits. Bernard. Jn goods 
ot\ 2 Sw. & Tr. 489 ; 31 L. J.. P. 89 ; 6 L. T. 
726.' 

A requisition to New South Wales under the 
seal of the prerogative court of Canterbury to 
swear an administrator : — Held, that the Court 
of Probate can decree administration on the 
affidavits so sworn. Bedirell^ In goods of 1 
Sw. A Tr. 15 ; 27 L. X, P. 8. 

But a declaration on oath was received instead 
of an affidavit, the person making it being 
resident abroad, where an affidavit could not be 
made. Lamhert., In goods of. 35 L. ,1., P. 64 ; 

L. R. 1 P. 138 ; 14 L.T. 227 ; 14 W. R. 617. 

In Reply.] — The court will allow affidavits in 
reply to be read at the hearing of a cause, if 
it thinks such affidavits are necessary. Cordeux 

V. Traslei\ supra. 

6. Parties. 

Propounding Will. — A person appointed exe- 
cutor, and after the testator’s death convicted 
of felony, is not thereby disentitled to maintain 
a suit in the Court of "Probate with a view of 
establishing the validity of the wdll by which he 
is appointed execnlor. Svietlmrst v. Tomlin and 
BanJie,s\ 2 Sw. A Tr. 143 ; 30 L. J., P. 269 ; 7 Jur, 
(N.s.) 763 ; 4 L. T. 712. 

A party propounding a will may put any 
person opposing it on proof of his interest ; but 
where two parties oppose a will, e.g., the Queen’s 
[iroctor and an alleged next of kin, neither can 
put the other on proof of his interest. Illn- 
geston v. Tncker,, 2 Sw. ATr. 596 ; 31 L, J., P. 91 ; 

7 L.T. 337. 

Being cited to propound and prove a will is a 
distinct matter from being cited to take probate 
under 21 A 22 Viet. c. 95, s. 16. Boivsher v. 
WilUains, 3 Sw. A Tr. 62 ; 8 L. T. 290, n. ; 11 

W. R. 541. 

The burden of proof lies upon tiie party 
propounding a will. He is, therefore, bound to 
begin, although he is an intervener, and although 
the plaintiff in the suit has, in his declaration, 
alleged an intestacy. Cross v. Cross, 3 Sw. A Tr. 
292; 33 L. J., Pl 49; 10 Jur. (JnLS.) 183; 10 
L. T. 70; 12 W. R. 694. 

A jury found for a will although the only 
surviving attesting witness swore thdt it was a 
forgery, and the court refused, upon the evidence, 
to disturb the verdict. Ih. 

Where parties interested under a testamentary 
paper have been cited to appear and propound 
it, and have not appeared and propounded it; 
the court will grant administration as to an in- 
testate, or probate of an earlier will, as the case 
may be, in common form. Jlorton, In goods of d 
Jlortoji V. Thorjje, 3 Sw. A Tr. 179 ; 32 L. J., 
P. 174 ; 9 Jur. (K.S.) 728 ; 9 L. T. 300. 

A party who has no interest under will 
cannot propound it. Barton v. Johnson, 37 L. J., 
P. 67 ; L. R. 1 F. 549 ; 18 L. T. 923 ; 16 W, R. 
1192. 


Particulars of Papers Propounded.] — 

Where a will or a codicil is propounded in a 
declaration in. the usual form, and there is ground 
for suggesting that other testamentary papers, 
besides those, specifically referred to in the 
declaration, may be included in the iu'obate, the 
court will order the party propounding the will 
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or codicil to funiiKh the other party with parti- 
culars of the testamentary papers he intends to 
set up. Manh v. Corrt/, 8 Sw. & Tr. 4 l 8 ; 33 
L. J., P. 112 ; 1'.' Jur. (N.S.) 159. 

Interested in opposing.] — A caveat was 

warned by the wido\v, and the defendants 
appeared thereto as univei’sal devisees and lega- 
tees of the estate of A., the universal devisee and 
legatee of the whole estate of the deceased. The 
plaintiff thereupon declared, alleging an intes- 
tacy. The defendants pleaded propounding a 
will, whereof A. was sole executrix and universal 
legatee. On motion for an order to amend the 
pleas by setting forth how they derived their 
interest: — Held, that it was too late for the 
plaintiff to call upon the defendants to set forth 
their interest after the declaration had been 
delivered. Inhwn v. Jeeves., 3 Sw. & Tr. 89 ; 32 
L. J., P. 60 ; 8 L. T. 173 ; 11 W. E. 350. 

A deed executed by the deceased in favour of 
the defendant, in which she was described as a 
sister of the deceased, is sufficient evidence of 
relationship, so that she, as next of kin, can 
contest the validity of the will of the deceased. 
Smtth V. TeWttt, 36 L. J., P. 35 ; L. E. 1 P. 354 ; 
15 L. T. 594 ; 15 W, E. 562. 

An executor having propoimded a will, a party 
w’ho appeared to dispute it as the natural son of 
the deceased was put upon proof of his interest. 
In his declaration he alleged that the deceased 
was a domiciled Portuguese, that he was his 
natural son, that, by the law of Portugal, he was 
entitled to the whole of the deceased’s propert}^ 
and that he had instituted a suit in Portugal 
against the executor, in which he obtained a ; 
decree that he should be put into possession of ! 
the property. The declaration did not state the ! 
nature of the suit, nor the questions involved in i 
it, nor did the judgment shew that the plaintiff 
was in the same position as a legitimate son : — 
Held, that the foreign judgment alone did not 
shew such an interest in the party in whose 
favour it was made as to entitle him to dispute 
the will. Ovisphi v. DorfHoui, 2 Sw. & Tr. 17 ; 29 
L. J., P. 130 ; 3 L. T. 179 ; 9 W. E. 10. See col. 

822, T. 

Parties entitled to Contest Proof of Will.]— 

An executor of a former will has the same right 
as^ a next of kin to put an executor of a later 
will upon proof in solemn form, and to interro- 
gate his witnesses. Boston v. 4 Sw. Tr. 
199 ; 29 L. J., P. 68. 

Infants— Guardian ad litem.]— When a will 
is disputed by a guardian ad litem on behalf of 
infants, the Court of Probate has power to 
iiujuire whether the suit is for their benefit. 
JPerelvul v. Cross, 52 L. J,, P. 16 ; 7 P D ‘>34 ♦ 
47 L. T. 353 ; 31 W, E. 124 46 J. P. 792. 

In appointing a guardian ad litem to an in- 
fant, the court, if it thinks fit, may pass over the 
next of kin. guick v. Quick, BS L. J., P. 177 • 
10 Jur. (lf.S.) 372. 

The court refused to appoint the paternal 
uncle guardian to a minor, for the purpose of 
iiLstituting a suit on his behalf against the 
mother in reference to the validity of the will 
of his father, without first citing the mother to 
shew cause why such an appointment should not 
be made. Je/tkins, In goods of, 38 L. J., P. 72 • 
L. B. 1 P. 690, See also Ikpant. * 

Befendant a Minor — Guardian refusing to 
take part in Proceedings.]— Where the defen- 


dant iu a probate action was a minor, an<l both 
she and her guardian refused to take any |■)a^t 
in the proceedings, the court, holding that 
the practice in such a case was goveraed ])y 
Ord. XlII. r. 1 of the Rules of the Supreme 
Court, 1883, and not by the Probate Eiiles, 1862 
(Contentious Business), r. 74, ap])ointc(i the 
official solicitor of the court the defendant’s 
guardian ad litem, and ordered that his costs 
should be provided bv the plaintiff. White y, 
Dureriunj, 60 L. J., P.‘89 : [1891] P, 290. 

Paupers.] — A plaintiff who through |)Ovcrty is 
unable to prosecute a suit instituted by him 
should apply for leave to continue llie suit in 
forma pauperis. If he does n{.)t, and the suit is 
dismissed for non-prosecution, lie will not after- 
wards be allowed to recommence it in forma 
pauperis. Cathrell v. Jeff'ree, 33 L. J., ]^ 178 ; 
lOJur. (N.S.)445. 

S. obtained probate, in. common form, of a 
paper professing to be the will of Ij. Sneh ])ro- 
bate, at the suit of the next of kin of the <leceased, 
was revoked, the court holding tliat the paper 
was not the will of the deceased, and tliat S. luul 
been guilty of fraud in obtaining probate ; and 
in contesting the suit S., though suing in forma 
pauperis, was condemned in the costs of the suit. 
Carless v. Thotnpson, 1 Sw. k Tr. 21. 

A person suing in forma paupcT’is, to wliom 
counsel has been assigned by the court, cannot 
appear by another counsel until there has been 
a renunciation, or a new assignment of eounsei, 
or he has been dispaupereil. Hamer v. JJoreham. 
1 Sw. Tr. 26 ; 27 L. J., P. 107. 

Parties— Striking out.] — In a prt.ffiate suit, 
out of nine defoiulants on the record eight had. 
been cited and had not appeared. The remain- 
ing one, who was resitlcnt in .New ZeaiaiHi, had 
not been served. The court, at the hearing, 
allowed him to be struck of! the record, ami tl'ic’ 
case to proceed against tiie other eight defen- 
dants. Breicitt Y. Breivitt, 58 L. T, 0,84 ; 52 
J. P. 232. 

7. Pleadings. 

Claim — Form of.] — When a will whieb has 
been destroyed is propounded, if- is not necessary 
to set out the substance of the will, or to allege 
its destruction in the declaration. Clen \\ 
Burgess, 3 Sw. & Tr. 43 ; 32 L. J., P. 157 ; S L. T. 
174 ; 11 W. E. 463. 

The declaration should, however, if possible, 
assign a particular date to the will, ami an 
averment that the tleceased in or about a 
certain month made his last will is pi'ima facie 
insufficient. Ih, 

A plaintiff propoundc<l a will in a declaration 
in the ordinary form, to which the defendant 
pleadcd.^ The plaintiff’ then filed a second 
declaration in a special form, propovuuling the 
will as an American will. To this declaration 
the defendant pleaded, and evidence was taken 
on the questions raised by the pleadings under a 
requisition and commissions in America. Befoi-e 
the case came on for trial, the phiintiff amended 
his declaration by reverting to the case which 
he had originally set up, whereupon the defen- 
dant abandoned his opposition and consented to 
probate. The court condemned the defendant 
in the costs of proving the will in solemn form, 
as if the suit had proceeded upon the original 
declaration, and made no order as to the costs 
caused by the filing of the second declaration. 
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Archer y. Bnrh\ 37 L, J,, P. 30 ; L. R. 1 P. 
558. 

Wills alleged must be propounded — if bj the 
plaintiff, in liis statement of claim ; if by a 
defendant, by counter-claim at the end of the 
defence. Macldev y. Penrom, 29 L. E., Ir. IG. 

Interest Suit.] — The pedigree of parties 

claiming to be next of kin of a person dying 
intestate, against the Queen’s proctor claiming 
administration on the ground of bastardy, must 
be set out in their pleadings, and not by way of 
particulars. Gr’iffiii v. Greenmood^ 19 L. T. 661. 

Action to prove Will and to discharge 

Protection Order made in Wife’s Lifetime.]— A 

claim to pronounce against the validity of the 
will of a married woman who had obtained a 
protection order, and a counter-claim to discharge 
the protection order, may be included in the 
same action. Mudqe v. Adam.s, 50 L, J., P. 49 ; 
6 P. R. 54 ; 44 L, T. 185 ; 29 W. E. 307. 

Declaration of Legitimacy.] — A prayer 

for a declaration of legitimacy cannot be included 
in a writ in a probate suit, but must be by peti- 
tion. Warter v. Wartcr, 59 L. J., P. 45 : 15 P. D. 
35 ; 62 L. T. 328. 

Defendant’s Legitimacy Questioned — 

Motion to strike out Defence.] — In an interest 
suit, where the real question in dispute was the 
defendant’s legitimacy, upon motion by the 
plaintiff to sti'ike out the defence : — Held, that 
this was too serious a matter to be decided upon 
motion. Ilarrimiton^ In goods of, 63 L. T. 228. 

Leave to Plead.] — Before a plea that the 
testator did not intend the alleged testamentary 
instrument to operate as his will can be put on 
the record, leave must first be obtained ; but it 
is not necessary to furnish particulars under 
such plea. Harr Ison v. Xlrby, 17 L. T. 152 : 16 
W. R. 144. 

Defence.] — When the statement of claim does 
not deny the defendant’s interest in the estate, 
the court will hot order the statement of defence 
to be struck out for not alleging an interest in 
the defendant. Medaalf v, James, 25 W. R. 
63. ^ 

When a plea contains irrelevant matter, it ' 
should be objected to on application at chambers. 
Farlar v. Fajdar, 1 8w. & Tr. 124 : 27 L. J., P. 
103. 

The admission of a responsive allegation, 
pleading in the earlier part the personal and 
testamentary history of the testatrix, and in the 
later part that the paper in question was pro- 
cured by her husband at a time when, by reason 
of extreme illness, she had not testamentary 
capacity, was opposed Pleld, that the earlier 
part ^ of the allegation, though in itself inad- 
missible, as not affecting the issue, would, in 
combination with the averment of testamentary 
incapacity contained in the later part, be such 
evidence as a Judge could not properly with- 
ilraw from the consideration of a jury at a trial 
of the issue of testamentary competency, and ‘ 
must be admitted to proof accordingly. Latham 

V. Woolhert, 1 Sw. & Tr. 1 ; 27 L. J., P. 10 : 6 

W. R. 374. 

When a party pleading relies upon a will of 
later date than that propounded, he is bound to 
set it forth in the plea, with the same particulars 
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as in a declaration. Leahe v. IlttrJ, 30 L. J., P. 
39 ; 7 Jur. (if.s.) 104. ‘ 

An executor propounding a will cannot plead 
ill opposition to an earlier will propounded in 
the same suit any plea but revocation by the 
will which he propounds. Parton v. Johnson, 
37 L. J., P. 67 ; L. R. 1 P. 549 ; IS L. T. 923 : 
16 W. E. 1192, 

Pleas of TTndne Execution and Revocation.] — 

Under a plea that a paper propounded is not the 
will of the deceased evidence of undue execution, 
or of incapacity, is not admissible. The meaning 
of that plea is, that the deceased did not execute 
the paper intending that it should operate as his 
will. Cunliffe v. Cross, infra. 

A plea that the will propounded is not the will 
of the deceased is too vague and indefinite, and 
will not be allowed to be pleaded. Ozoen v. 
Fames, 3 Sw. & Tr. 588 ; 33 L. J., P. 201 ; 13 W. R. 
88 . 

That Testator was incapable of execut- 
ing ’Will.] — A defendant pleaded, that at the 
time of the pretended execution of the will 
deceased w^as incapable of executing it, and that 
the will was prepared and made by^A., and that 
deceased had not given to A. directions to pre- 
pare or make it : — Held, that both pleas were 
bad. Middlehurst v, Johnson, 30 L. J., P. 14. 

That Testator did not know Contents of 

Will.] — A plea that at the time when the testa- 
tor signed the will he did not know and approve 
of the contents thereof is good on demurrer. 
Hastilow V. StoMe, 35 L. J., P. 18; L. R. 1 P. 
64 ; 11 Jur. (K.S.) 1039 ; 13 L. T. 473 ; 14 W. R. 
211 . 

A plaintiff having propounded a will and 
codicil, the defendant pleaded that the codicil 
w^as not prepared in conformity with the instruc- 
tions of the deceased ; and that the deceased, at 
the time of the execution of the codicil, wms 
ignorant of its contents Held, that the plea 
was bad. Cnnllfe v. Cross, 3 Sw. & Tr. 37 ; 32 
L. J., P. 68 ; 9 Jur. (N.S.) 210 ; 8 L. T. 172 ; 11 
W. R. 258. 

In a suit as to the validity of a will, the next 
of kin pleaded that it w'as not the will of the 
deceased. The jury found that the testatrix 
gave instructions for, and intended to have 
inserted in her will, certain small legacies, wiiich 
w’-ere in fact omitted ; that such instructions, at 
the moment she executed the will, w^ere absent 
from her mind ; and that the residuary legatee, 
wiio procured such execution, knew that such 
instructions w^ere absent from her mind. The 
verdict on this issue, by direction of the judge of 
assize, w^as entered for the next of kin : — Held, 
that as no fraud w^as pleaded or imputed to the 
residuary h-gatee, and as the will w^as read over 
to the testatrix at the time she executed it, the 
mere omission of the legacies did not prevent 
the instrument propounded from being her will. 
Mitchell v. Gard, 3 Sw. & Tr. 75 ; 32 L. J., P. 
129 ; 9 Jur. (N.S.) 673 ; 8 L. T. 438 ; 11 W. R. 

A plaintiff propounded a will. The defendant 
pleaded denying the due execution of such will : 
and that the deceased subsequently executed 
another will, by which the first was revoked ; 
and, finally, that he destroyed the second will 
with an intention to revoke it: — Held, that the 
last fact was not properly pleaded, inasmuch as 
it was no answer to the declaration. Powell v. 
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P.iwell 35 L. J., P. 5 ; L. E. 1 P. 6 ; 11 Jm-. 
(N.s.) 982 ; 13 L. T. 566 ; 14 W.E. 147. 

At the trial a legatee in an earlier will who 
resisted probate of a later will, w'hich was pro- 
pounded by the executors, impeached the genuine- 
ness of the testator’s signature to the instrument, 
though no allegation of fraud had been pleaded : 
— Held, that evidence in support of the allega- 
tion of forgery was admissible under the plea of 
undue execution. Hooto7i v. JJonnet, 17 L. T. 
670 ; 16 W. B. 488. 

A defendant pleaded, in addition to pleas of 
undue execution, w^ant of testamentary capacity, 
and undue influence, that a will of an earlier 
date, brought in with the scripts, was the last 
will and testament of the deceased : — Held, that 
the plea might stand, as it occasioned no incon- 
venience to the plaintiff. Tailhu v. Brown. 13 
L. T. 566. 

Pleas of Undue Influence and Fraud.] — A plea 
that a will was procured by undue influence, 
intimidation, duress, or improper control, is bad 
unless the name of some person exercising the 
undue influence is stated in it. West v. West, 
4 Sw. & Tr. 22 ; 34 L. J., P. 146. S. P., Harris v. 
Bradbury, 30 L. J., P. 168. 

A plea that a will was procured by the undue 
influence of “A. and others” is good, but the 
other side is entitled to the particulars of “ the 
others.” Ib. 

When it is intended to invalidate a will on the 
ground of fraud, or of circumstances tantamount 
to a charge of fraud, there should be a plea alleg- 
ing that the execution of the will has been 
obtained by fraud. A plea of undue influence 
is insufficient to let in a chai’ge of fraud. White 
V. White, 2 Sw. & Tr. 504 ; 31 L. J., P. 215. 

In a ])lea averring that the execution of a will 
was obtained by the undue influence or fraud of 
A. and others acting with him, it must be shewn 
that he personally exercised such influence or 
fraud. Purcell v. Barlow, Ir. B.. 9 Eq. 367. 

Leave was granted to a defendant (propound- 
ixig the latest will of the deceased) to insert a 
different name in each plea, he paying the costs 
from the filing of the pleas to the amendment. 
Ih. ■ ■ 

Leave was given to file a special plea of fraud 
alleged to have been exercised by the plaintiff 
in preventing the revocation by destruction of a 
will on the terms of the defendant giving par- 
ticulars of the alleged fraud. KcMu v. KelltL 23 
L. B., Ir. 136. 

Particulars of Pleas.]— By a rule of proceed- 
ing in the Probate Court (186.5), made as to 
contentious business, it is requii’ed that any 
party having pleaded certain pleas as to the 
competency of the testator, and the validity of 
the execution of the will, shall give particulars 
in writing stating shortly the substance of the 
case he intends to present to the court, and no 
other defence shall be available. The particulars 
delivered set forth that, “at the time of the 
execution of the alleged will, the deceased was 
in a state of mental prostration brought on by 
habitual drunkenness and disease of the brain, 
and that when he executed the alleged will he 
was not conscious of, and did not approve of, the 
contents, of the alleged will or of the residuary 
clause”:— Held, that these particulars could not 
be construed as restrictingthe defendant to proof 
that the non-approval of the residuary clause was 
alone occasioned by mental prostration brought on 
by habitual drunkenness and disease of the brain. 
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FuUou V. Andrew, 44 L. J., P. 17 ; L. K. 7 H. L. 
448 ; 32 L. T. 209 ; 23 W. B. 566. 

Undue Influence.] — The defendant in a 

probate action alleged that the will had been pro- 
cured by the undue influence of llie plaintiff “ and 
others.” The plaintiff a])plied for partieulars of 
the mimes of the ])ersons cliarged witii undue 
influence and ]>articulars of the acts of undue 
influence alleged, and the times when a,iul places 
where each of the acts was alleged to luue taken 
place. The president ordered tiie defendant to 
give the names of the persons charged with undue 
influence, but refused to order him to give parti- 
culars of the acts : — Hold, that as it was admitted 
to have been the long-settled practice of the Pro- 
bate Court, and subsequently of the Proljatc 
Division, not to require a p:irty alleging undue 
influence to give particulars of the acts of undue 
influence, such practice ought not now to be 
disturbed ; and semble (})er Lindley and Fry, 
L.JJ.), that this rule of practice was ’founde<l. <*>n 
good reason. Salisbunj {Lord) v. Xutfenf, 53 
L. J., P. 23 ; 9 P. D. 23 50 L. T. 160 : 32 W. B. 
221— C. A. 

- — Incapacity.] — In an action for ]>robate 
the court will not onler particula,rs to be given 
of incapacity. Ilanlihtson v. Barnlmfhum, 53 
L. J., P. 16 ;‘9 P. D. 62 ; 32 W. B. 324 ; 48 J. P. 
24. 

Embarrassing Matter.]— The plaintiff pro- 
pounded for probate a will iff September, 1S80. 
A defendant counter-claimed to prove a will of 
May, 1881. Tlie plaintiff' replied (inter alia) 1 hat 
the testatrix was not of sound mind when she 
executed the will of May, 1881 ; and (5) that if 
she did duly execute it when of sound mind, she 
duly revoked it by a will of June, LS81, cxeeiifcjl 
when she was in a similar state of mind : — Held, 
that clause 5 of the reply ought not to be Kti’uck 
out as embarrassing. lUqq v. Huqhes, Smith. In 
re, 53 L. J., P. 62 ; 9 P. D. 68 ; 50 L. T. 293 •’ H2 
W. B. 355—0. A. 

Costs of Pleas of Undue Influence.] — xV ilefen- 
dant i)lea( ling undue influence, and not a})pear- 
ing at the trial in support of the plea, will be 
condemned in costs. Tolland v. Sterenson, 12 
Jur. (N.S.) 300 ; 13 L. T. 609. 

A defendant pleaded that the will ])ro)>ounded 
was not duly executed, and that the deceased 
was incapable at the time of making a will. 
With this plea, he gave notice that he only 
intended to cross-examine the witnesses produced 
in support of the will. Subsequently be obtained i 
leave to, and did. file a plea of umlue inffuence 
on the part of the plaintiff, but did not with- 
draw the notice :— Held, that such notice only 
protected the defendant from costs in case he 
limited his cross-examination to those matters 
retjuired to be established by an executor in 
proving a will in solemn form, namely, that tlie 
will was fluly executed and that tlie tesiatoi* 
wms capable at the time of execution. Ireland 
v. Bemdall, 35 L. J., P. 79 ; L. B. 1 P. 194 ; 14 
L. T. 574. 

. The court refused to condemn a next of kin in 
costs wiio had unsuccessfully opposed a will on 
the ground of incapacity and undue iutiuenee, 
although there was no direct evidence of iimluo 
influence, when it appeared that the will wms 
made in favour of the testator’s widow, and at 
her instigation, by ausw^ers of “ Aye ” ami “Ho” 
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at a time when liis capacity might be . Ttcelh y. Clar7{s.^Z S\v. & Tr. 280; 88 L. J., P. 


questioned. Smith v. Smith, 80 L. J,, P. 18 
L. IP 1 P. 239 ; 15 L. T. 192 ; 15 W. R. 231). 


49 ; 9 L. T. 658. 


Pleadings by Interveners.] — An intervener 
may plead after issue joiiieti by leave of the 
court. Jo7ifm v. WiUiams, 4 Sw. & Tr. 19; 34 
L. J., P. 102 : 11 Jur. (x.S.) 288. 

A party intervening after the ])leadings have 
been closed, cannot be allov'ed by a minute of 
court to adopt and adhere to the pleas given 
in opposition to a will, but must tile his own 
separate pleas. Ih. 

Withdrawing Pleas.] — Leave to withdraw a 
plea to wdiich there has been a demurrer, will 
not be granted except upon payment of costs. 
Iltnche V. ILnche, 32 L. J., P. 132. 

Amendment of Pleadings,] — M. A. D., the 
testatrix, in 1853, made her will, by which she 
gave her property equally between the plaintitis, 
defendants and "interveners. In an action by 
the plaintiffs propounding this will, it appeared 
that in 1874 she gave instructions for another 
will, wiiich wouhl have deprived the plaintiffs 
of all interest in her estate, lii the course of the 
plaintitFs case some evidence was given tending 
to shew that the testatrix was prevented by force 
and threats from executing the proposed will. 
The court allcnved the pleadings to be amended 
by adding statements to that elfect, and praying 
for a dedaration that the plaintiffs held their 
shares as trustees for the defendants and inter- 
veners. BetU V. DoinjUty, .48 L. J., P. 71 ; 5 
P. D. 26; 41L.T. 560.' 

The inclination of the court is to allow the 
record to be amended at the trial by the addition 
of a new plea rather than to shut out any defence 
which might be raised. Todd x.Slmjmon, 1 8w. & 
Tr. 269. 

B. died in May. 1850, leaving a will dated May, 
1849, and tw^o codicils dated May, 1850. Probate 
of these papers was taken in common form, in 
July, 1850. In April, 1858, tw'o legatees 
intimated their intention of tlisputing the tw'o 
codicils : wiiereupon the surviving executors 
commenced a suit, and filed their declaration on 
the 25th June. On the 21st of July the defen- 
<lants filed jileas, first, alleging that the codicils 
were duly executed : and, secondly, that the 
testator W’’as of unsound niiiul at the time of their 
execution. On the 18th of November the 
plaintiffs set the case dowm for hearing, but it 
had not come on for trial. The defendants then, 
on the affidavit of their solicitor, applied for 
leave to amend their pleas by inserting similar 
pleas against the will, on the ground that since 
the pleas were filed their solicitor had received 
information impeaching the validity of the will. 
The court lunsitanter allow^ed such amendment, 
on condition of a portion of the legacy, already 
received by one of the defendants, being brought 
into coui’h the costs of the motion being paid, 
and the pleadings amended within a w^eek. Ware 
v. Claxtoii, 1 Sw. k Tr. 251 ; 7 W. R. 145. 

The court wu'll, at the trial, allow” pleadings to 
be amended by adding a plea on the terms of 
adjournment, if desired by the other side, ^ and 
payment of the costs of the day. White v. White, 
2 Sw. &Tr. 504 ; 31 L. J., P. 215. 

But leave to introduce a new plea after issue 
joined will not be given, unless affidavits in 
support of the motion disclose such facts, as, if 
proved in evidence, would warrant the plea. 


If at the trial evidence of such facts should be 
given, the court would allow a corresponding plea 
10 be added to the record if it could be done 
without injury to the other ])arty. Ih, 

The court wnli noVgive leave to amend at the 
eleventh hour unless fresh facts have only just 
been found out. Duprez v. Yeret, 38 L. J., P. 5 ; 
L. R. 1 P, 583 ; 19 L. T. 525 ; 17 \V. R. 157. 

Ill a probate suit wdiere the onus of proof lay 
on the defendant, application w”as made by the 
plaintiff’, after the defendant had been cross- 
examined and his case had been closed, for leave 
to amend the pleadings by adding a defence that 
the codicil in dispute had been obtained by the 
defendant's fraudulent misrepresentations, the 
evidence in support of such defence to be confined 
to matters arising upon the defendant’s cross- 
examination : — Held, that the amendment might 
properly be allow^ecl. JRidiu// v. Ilawhins, 58 
L. J., P. 48 : 14 P. D. 56 ; 60 L. T. 869 ; 37 W. R. 
575. 

Demurrers.] — ^Where a party takes no step on 
an order to join in demurrer wfithin a given time, 
the party demurring is at the exjiiration of the 
time entitled to judgment on the demurrer. 
Wells V. Wells, 2 8w. k Tr. 6U7 ; 31 L. J., P. 
112 ; 7 L. T. 250. 

Pleas by Party Cited.] — A party cited to see 
proceedings wdio has appeared, and opposes a 
testamentary paper, is not allowed to adopt the 
pleas of the defendant, but should file pleas on 
his owni behalf. Jones v. Williams, 4 Sw. k Tr. 
19 ; 34 L. J., P. 102 ; 11 Jur. (N.S.) 288. 


8. Evidence. 

SubpcBna.] — The Probate Court of Ireland has 
jurisdiction to order a subpeena to issue to 
compel the attendance of a wntness resident in 
England or Scotland. Moss v. Mitrlte, Ir. R. 6 
Eq. 328. 

Examination of Witnesses.] — Neither defen- 
dants nor interveners, unless they plead, can 
be permitted either to examine or to cross- 
examine witnesses. Xuqent v. Sngent, Ir. R. 7 
Eq. 519. 

In a probate case, wffierciu the three plaintiffs 
propounded the wnll, wdiich wms opposed on 
vaiious grounds, including a charge of undue 
influence against all three of the plaintiffs : — 
Held, that counsel for the plaintiffs was entitled 
to open the wffiolc case, and, after calling one of 
the plaintiffs only, to reserve the evidence of 
the other two piaintiffs. Maldo v, Lovett, 77 
L. T. 220. 

Commission to Examine Witnesses.] — In a 

testamentary wsuit the question at iSvSue was, 
whether the wnll of the deceased wnas executed 
in accordance with the provisions of the 7 Will, 4 
k 1 Viet. c. 26. One of the attesting witnesses 
being resident in New Zealand, the court oixlered 
the original will to be transmitted to that colony, 
attached to the commission ■ for the examination 
of such witness, an attested copy having been 
first deposited in the registry, and time having 
been allowed for ,the examination of the other 
witness before one of the registrars of the court 
by either party. Forster v. Forster, 33 L. J., P. 
113; 10 Jur. 594. 



Ducliy of Cornwall.] — Ou motion for 

grant of letters of administration of an intestates 
effects to Eis Royal Highness the Prince of 
Wales, as Duke of Cornwali, it is not necessary,, 
if the facts are sufficiently set forth in the 
warrant, that they should be veritie<l by affidavit. 
(rnjfith^ J)i (foods of, 5B L. J., P. 30 ; 9 P. ,D. 63 
32 W. R. 524 : 48 J. P. 312. 


Interrogatories.]— The plaintiff sued to recall 
probate on the ground that the testator was not 
of sound mind, and that the will was obtained by 
the undue influence of the defendants, two of 
whom were the executors, and the third universal 
legatee. The plaintiff delivered interrogatories 
for the examination of the defendants, asking 


As to Birth or Death.] — -Upon an apj>li- 

cation for administration to the estate of a child, 
the court allowed the birth and deatii of the 
child to be proved by evidence of declarations by 
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, A commission for the examination of a witness 
in a <Ustant colony will authorise the commis- 
sioners to act jointly or severally. Ih. 

The court has power to issue a commission to 
examine a witness who is not prevented by 
illness or by reason of being without the jurisdic- 
tion of the court from attending the trial, but 
will not make such an order without the consent 
of the other side, Jones v. Williams, 13 W. R. 
696. 

The court directed a commission to issue for 
the examination of the surviving attesting wit- 
ness to a will, wiiich wms in litigation before it, 
although the affidavit filed to support the appli- 
cation merely stated that the witness was 
upw^ards of sixty-six years of age, and fre- 
(jueiitly suffered from ill-health, Broion v. 
Brown, 38 L. J., P. 78 ; L. R. 1 P. 720 ; 21 
L. T. 339: 17 W. R. 1110. 

Under s. 26 of 20 &; 21 Viet. c. 77, the court 
has power to order a commission to issue to 
examine a person as to her knowledge of a testa- 
mentarv paper. Banlidd v. Pichird, or Picliard, 
In (foods if, 50 L. J„ P. 72 ; 6 P. D. 33 ; 29 W. R. 
613 ; 45 J. P. .508. 


Discovery and Inspection.] — The court pos- 
sesses pow’ers as extensive as the Court of Chan- 
cery and the superior courts of common law to 
compel a discovery, by virtue of the 20 & 21 Viet. 
G. 77, s. 36, such powers being “ auxiliary to the 
trial of questions of fact by a jury before the 
court itself.” Hunt v. Anderson, 37 L. J., P. 27 ; 
L. R. 1 P. 476 ; 18 L. T. 33 ; 16 W, R. 583. 

The court will exercise its power of compelling 
a discovery in cases where a discovery would be 
granted by the Court of Chancery, in order that 
parties may not be compelled to resort to the 
Court of Chancery for assistance in the prosecu- 
tion of a suit in the Court of Probate. Ih, 

The court has power to order any documents 
sufficiently described, and shewn to be material 
to the inquiry going on before it, to be brought 
into the registry, and also to order either party 
to file addi tional affidavi ts as to scripts. Peaeoch 
V. Lowe, 36 L. J., P. 91 ; 16 L. T. 641. 

The opposite counsel cannot inspect letters 
wdiich a witness has wuth him during examination, 
though they relate to the cause, without putting 
them, if required by the other side, in evidence. 
Palmer v. Maelear, 1 Sw. & Tr. 149. 

Where the executors of a testatrix and their 
solicitors had in their possession certain old wills 
and other testamentary documents executed by 
her, as to the contents of which they refused to 
give any information to her husband’s nephew 
and niece, who believed themselves to be benefited 
by the same, the court — an application for a 
subpoena to bring in such testamentary papers 
Iny ing been refused in the registry— under s. 26 
of the Court of Probate Act, 1857, ordered the 
executors to bring all such testamentary papers 
into the registry, and that the applicants should 
be allowed to take copies of them, but that the 
applicants should pay the costs of such deposit 
and of the motion. Shepherd, In (foods 60 
L. J., P. 102 ; [1891] P. 323. 


wiiat sums they had j’eceived from the testator 
by wnxy of payment for services, loan, or gift, and 
wiiether the universal legatee ha(l since the 
death of testator made over any and wiiat part 
of the pjoperty to the other defendants. The 
defendants declinc<] to answ'cr these interroga- 
tories as irrelevant : — Held, that tlie inteiTOga- 
tories must be answ'crcd, the iieriod in the first 
interrogatory being limited to three years. lIoU 
lowaij, In re, Yoioiff v. Ilollowaif, 56 L. J., P. 81 ; 
12 ?: D. 167 ; 57 L. T. 515— C. A. 


Memorandum Relating to Will,] — The 

court gave leave to two of the executors name<l in 
a w'i 11 to interrogate the solicitor of the testator 
touching a memorandum which the solieitoi' liad 
stated to the executors liad been executed by the 
testator in reference to his projierty. Loidurood^ 
In goods of, 66 L. T. 124, 


Declaration of Deceased Person,] — Declara- 
tions of a deceased jierson, (daiming a liinite<l 
interest under a particular will of jn‘t>perty of 
which he w'as in possession, aj’c adniissibie to- 
prove the fact that such will had a legal existence, 
and that certain persons w’ere named executors, 
therein. Sly v. Sly, 46 L. J., P. 63 ; 2 P. D. 1)1 ; 
25W.R. 463. 


Copy of Will.]— A copy of a wall in the haiid- 
WTiting of one of the attesting svitne.sses, wiio 
was a solicitor’s clerk, wms fouml after a lapse of 
fifty years among the solicitor’s papers tied up 
with other papers belonging ro a client: who was 
one of the executors naineil in the will : — Held, 
on proof of due search for tlie original will, that 
the copy was admissi ble. I h. 


By Affidavit.] — In an action brought for the 
purpose of proving a will in solciini form, wiiere 
none of the parties cited liad ap})eared. the court 
declined to order the execution aiul attestatioii 
of the will, to be ]n’oved by affidavit under Ord. 
XXXVII. r. 1. Cooh v. Tomlinson, 24 W. IL 
851. 

Affidavits having been swmrn before the United 
States consul in Vera Cruz, as there was m> 
English consul or diplomatic agent there ; — Held, 
that the court had no pow'er to receive them, 
I>(‘. Salazar, In goods if, 21 W. K. 776. 

Ilia probate suit the court allowed an affidavit,, 
used on a motion formerly mmlein tiic suit, ami 
swmrn by a witne.ss who had been .subptenaed 
but was unable to attend, owing to lus being, at 
the time of the hearing, engaged as a witness 
elsewhere, to be put in evidence, and treated 
application as made before the trial under Ord. 
XXXVII. r. 1. Brewift v. Drewitt, .5.S L. T. 
684. 8ee aho Bor nail y, Mason, 56 L. J., P. 86 ; 
12 P. D. 142 ; 57 L. T. 601 ; 35 W. R. 672 : 51 
J. P. 663. 
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its deceased motliei'. Thompson, In qoods 56 i P. 113; 10 Jur. (K.S.) o9-l. S. P., Belbhi v 
L. J., P. 46 ; 12 P. 1). 100 ; 57 L. T. 873*; ' 35 i Sheatrs, 1 S\v. & Tr. 148 ; 27 L. J., P. 56. 

W. R. 384. But a party proving a will in solemn form is 

bound to call at least one of the attesting 
Ifotice with Plea to Call and Cross-examine witnesses. Boiommi v. Ilodff son, 36 ; 

Witnesses.]— When a party opposing a will has L. E. 1 P. 362 ; 16 L. T. 392, 
given notice that he inerely insists upon the will It will not suffice to prove the execution by 
being proved in solemn form of law, and only other witnesses who were present at the time, 
intends to cross-examine the witnesses produced but did not attest the instrument. Ih, 
in support of it, he may on the eve of the trial When a party propounding a will in a con- 
recall such notice, and substitute another expres- tested suit, the only issue being due execution, 
sion of his intention to produce, if necessary, and notice under the 41st rule having been given, 
witnesses on the trial of the cause. JEdmonds v. called one of the attesting witnesses, who gave 
13 L. T. 248. evidence against the due execution : — Held, that 

If a party opposing a will does not deliver he was bound to call the other attesting witness, 
the notice of his intention not to call witnesses Owen Williams, 4 Sw. & Tr, 202 ; 32 L. J., P. 
until after he has delivered his plea, he loses the 159 ; 9 L. T. 86 ; 11 W. E. 808. 
protection against condemnation in costs given An executor having produced one of theattest- 
hy the rule of the court, and the question of costs ing witnesses to the will in dispute, who failed, 
is left to the (liscrctioii of the court. Bone v. from mental incapacity or some other cause, to 
Whittle, 36 L. J., P. 15; L. B. 1 P. 249 ; 15 L. T. give a rational account of the time and manner 
330. of execution, called the second witness. The 

An attesting witness to a codicil signed a second witness deposed that the testator did not 
written statement to the effect that it was not sign his name or acknowledge his signature in 
duly executed, and it was o})poscd upon that the presence of two witnesses present at the 
statement. The court being of opinion that the time : — Held, that though the second witness 
statement had been unfairly obtained from the could not be considered a hostile witness, yet he 
witness by the party opposing the codicil con- was produced to satisfy the requirements of the 
demned her in the costs. Ih. law ; and that the paidy^ producing him might 

A party who pleads that the deceased did not put questions to other witnesses tending to throw 
know and approve of the contents of his will may doubts upon his general credibility. Coles v. 
upon that question cross-examine the witnesses Coles, 35 L. J., P. 40 ; L. R. 1 P. 70 ; 13 L. T. 
produced by the plaintiff without being liable to 608 ; 14 W. R. 290. 
costs, if he lias given the notice required by r. 41. 

Cleare^\ Cleave, 38 L. J., P. 81 ; L.R. 1 ih 655 ; Onus probandi— Informal Will— Interested 
20 L. T. 497 ; 17 W. R. 687. Parties propounding.] — Strict proof must be 

A conditional notice, that if both attesting given of an informal will signed by a mark 
witnesses to a will are produced the parties instead of the usual subscription in full of the 

opposing it only intend to cross-examine the testator and obtained from him one of the 

witnesses, is a sufficient notice to protect them propounders, who takes a substantial interest 
against condemnation in costs. under its provisions, Avhen two of the pro- 

37 L. J., P. 13 ; L. R. I P. 542 ; 17L. T. 518. " pounder’s relation.s are witnesses to the signa- 
ture. Such a will is not invalid, but the onus 
Executor — Error in Name — Correct Descrip- probandi may be increased by circumstances, 
tion — Admissibility of Evidence — Costs.] — and the presumption may even be conclusive 
Where there were two persons each of whom against the validity of the instrument. Bon- 

answered part of the description of a person nelly y. Broughton, 60 L. J., P. C. 48; [1891] 

named in a will as executor, one as to the name, A. C. 435 ; 65 L. T. 558 ; 40 W. R. 209 — P. C. 

the other as to the adclress and occupation, the 

court, on the principle of Charter v. Charter Refusal of Attesting Witnesses to make 

(L, R. 7 H. L. 364), admitted evidence of circurn- Affidavit — Insufficient Attestation Clause — 
stances to shew who it was the testator meant. Jurisdiction.] — Each of the two attesting \vit- 
As this was an error made by the testator him- nesses to a will (the attestation clause of which 
self, costs were granted out of the estate, w’-as insufficient) refused to make an affidavit as 
Chappell, In goods of, 63 L. J., P. 95 ; [1894] P. to due execution. The two executors named in 
95; 6R. 576 *; 70 L. T. 245. the will made affidavits under Ord. LXXIX. 

r. 7 as to its due execution in their presence: — 
Calling Attesting Witnesses.] — The court will Held, that the court had jurisdiction to dispense 
not, under 20 &; 21 Viet. c. 77, s. 26, order the with the testimony of the attesting witnesses, 
attendance for examination in o[)en court of the and would grant probate on the^ affidavits of 

the executors. Ovens, In, goods of, 29 L. li., Ir, 
451. 

The attestation clause to a will presented for 
probate being insufficient, the registrar required 
an affidavit from the witnesses, under r. 4 of the 
A party having been brought before the court Orders in respect of Xon-contentious Business, 
to be examined as to her knowledge of the testa- that the will had been duly executed. Each of 
mentary papers of the deceased, counsel was the three attesting witnesses — one being a 
permitted to attend on her behalf, to put ques- beneficiary and another the wife of a bene- 
tions to her, and also to the other persons who ficiary — refused to make an affidavit. The 
had been required to attend on the same inquiry, executor made an affidavit, under r. 7, stating 
Cope, In goods of, 36 L. J., P. 83. that the signatures of the testator and attesting 

In contentious proceedings the party pro- witnesses were in their handwriting, and that 
pounding a will is not hound to call both the no other persons were present at the execution : 
attesting witnesses. Forster v. Forster, 33 L. J., 1 — Held, that the evidence was not sufficient for 


attesting Avitnesses to a will because they may 
have declined to give information as to the cir- 
cumstances attending the execution of the same. 
Beans v. Jones, 36 L. J., P. 70 ; 16 L. T. 299 ; 15 
W. R. 775 
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a .Grrant of probate under r, 7, but that an order i 
niijrht be made under s, 24 of the 20 & 21 Yict. | 
c. 77 requiring the attesting witnesses to attend | 
for examination as to the execution of the wilL | 
In gools of^ G1 L. J., P, 15 ; [1891] P. 1 

400. 

Proof of Signature.]— When attesting wit- 
nesses are out of the jurisdiction, a wall may be 
proved by evidence of their hand WTi ting, although 
the W'ill might possibly have been sent to the 
witnesses. ]riZ.svui v. Collwm^ 9 L. R., Ir. InO— 

O. A. 

9. Trial. 

20 & 21 Viet. c. 77, s. 29.] — Senible, that 

20 k 21 Viet. c. 77, s. 29, applies only to proce- 
dure. Ollphant.^ In gonda of\ 1 Sw. & Tr. 525 ; 
30 L. J., P. 82 ; 6 Jur. (N.S.) 255 ; 1 L. T. 446. 

The rules for practice in the registry are not, 
under all circumstances, absolutely binding on 
the court. Loftus^ In (joihU of., 3 Swl & Tr. 307 ; 
33 L. J., P. 59; 10 Jur. (N.S.) 324; 10 L. T. 
240. 

'When Counsel will be Heard.] — All motions 
required to be made before the court must be 
made by counsel. Dmlw v. Morgan, 27 L. J., 

P. 3 ; 4 Jur. (N.S.) 32. 

Where an executor propounds a wull in solemn 
form, and there are several defendants wdiose 
case on the pleadings is substantially the same, 
the court will hear counsel only for one defen- 
dant. Palmer v. Marleau, 1 Swl &Tr. 149. 

A person suing in formA. pauperis, to whom 
counsel has been assigned by the court, cannot 
appear by another counsel until there has been 
a renunciation or a new assignment of counsel, 
or he has been dispaupered. Hamer v. Borekam , 
1 Sw. i: Tr. 26 ; 27 L. J., P. 107. 

Right to Begiu.]— In a testamentary suit the 
party propounding the last will is entitled to 
begin. So also is a party who alleges only undue 
influence in opposition to the validity of a will. 
IlntJey v. Grimdon, 48 L. J., P. 68 ; 5 P. I). 24 ; 
41 L. T. 581. 

At the trial of an ejectment by the heir and 
a devisee under a prior will as co-plaintiffs 
against the devisee under a later will, the defen- 
<lant admitted the heirship, but, nevertheless, 
the plaintiffs were held entitled to begin, because 
of the joinder of the devisee as a co-plaintiff. 
Purddtn V. Longford (^EarV), Ir. E. 11 C. L. 
267. 

Cousolidatiou of Actions.] —Two executors 
had commenced separate defences, and tw^o 
records had been made up. The coui*t ordered 
the records to be consolidated, but gave the 
ilefendarits leave to be represented by counsel 
separately. Liml) v, Holden, 21 L.T. 731. 

Place of.] — In a testamentary suit touching 
the validity of a will, the jury was discharged 
without agreeing to a verdict. A rule absolute 
for a ne-w trial was granted, but on motion by 
the plaintiff, at whose instance the first tiial 
was had, the court refused to change the venue 
to Stafford assizes. Mumford v. Slinfflehotkani, 

21 L. T. 835. 

By Ord. XXXVI. r. 1, the statement of claim 
must contain a jiaragraph stating, the place 
where the plaintiff , proposes the trial of, , his 
cause shall lake place. Except under special 
circumstances, the court will not allow causes 


to be tried out of Middlesex, unless the a})pli- 
cation is made in the statement of claim in 
pursuance of this ordei*. Ridge, v. Ridge, 35 
L. T. 428. 

Directions as to Mode of.] — The court will 
not make an order as to the mode of trial of 
a cause unless all the pleadings have bcMui regu- 
larly filed in, the registry. Jmackn v. Whaieg, 
11 W. E. 549. 

— By the Court itself.] — '.riie cmirt has 
power to direct issues of fact to be tiled before 
itself by a jury, reserving issues of law arising 
out of the pleadings to be tried by itself alone. 
Crispin v. IJoglioni, 2 Sw. k. Tr. 493 ; 31 1 j. J., P. 
64 ; 6 L. T. (ii:)4 ; 10 W. E. SiO. 

When the cause, from the natui-e of the issues 
of fact raised, is a more ])roper mie to be trie<l 
before the court itself than by a jury, the court 
will, on the applieati<.)n of one of the ptiriies, 
direct it to be heard without a jiu-y, unless such 
application is opposed by the heir-at-law. Qnieh 
V. Qmelt, 3 Sw. <S: Tr. 460 ; 33 L. J., P. 108. 

When the main (|uesti()n to be deciiled was 
presumptive revocation of a will, the court 
(the defendants who were not heh“s-at-law 
opposing) directed the cause to be trie<l by 
the court without a jurv. Smith v. Ihuah 3 
Sw. <kTr. 462. 

By Jury.] — The court will make it i^art 

of an order for the trial of a cause by a special 
jury, that if the ajjplicant does not take the 
requisite steps for stinking the juiy, the other 
party may have it tried by a common jury. 
Morris Y. Owen, 30 L. J., P, 213. 

The court refused to allow an issue as to the 
contents of a destiTwed will to be trietl by a jury. 
James v. Foster. 36 L. J., P. 46 ; 15 L. T. 544 ; 
15 W. E. 498. ' 

At the Assizes,] — ApjJictdion on beiuilf 

of a plaintiff to dii'cct a eaiisc‘ to be tried at the 
assizes refused. Tliei'C is no similarity between 
the position of a plaintiff in the Xh'obate Court 
and his common law right to lay the venue 
where he pleases. A testamentary suit is at 
large, and ought to be tried liefore the judge, 
though he has a discretionary power to send an 
issue to be tried before a judge of assize. Cooper 
V. ms%S‘, 1 Sw. 'I'r. 143 6 W. E. 866). 

In order to save expense and delay, the court 
will generally allow issues to be tried at tlie 
assizes. When, however, tlie suit was for revo- 
cation of probate, and there had been great delay 
in calling in, the probate, and the property was 
large, the court considered these circumstances 
suflicient ground for refusing an application by 
the plaintiff opposed by the <lcfen<lant, that the 
issues shoulil be tried at the assizes, but. ordered 
that the defendant, if successful, should not lie 
allowed more costs than he. would have l>eeu 
entitled to if the issues had been tried at the 
assizes. IlidqwtttjY. Ahintftonfi^ '6s\\kT\\7^ : 32 
L. J., P. 107 I ll'W. E. 5U0. 

When the principal issue raiscti %vas, whetlicr 
the deceased had destroyed, with the intention of 
revoking it, a will which was not forthcoming, 
the court refused to send tlie issues for trial at 
the assizes. Beech v. Rathhone, 35 L. J., P. 26. 

■ The court has no power to order an issue to be 
tried at the assizes by a judge without a jury. 

^ If both parties wisli the issue to be so tried, th,ey 
' should apply to the judge, who will try the issue 
! under the Common Law Procedure Act of 1854. s.L 



IhiahcU V. Blenltliorii. 3”) h. J., P. 75 ; L. R. 

1 P. 89 ; 13 L. T. 80 ; 14 W. R. 408. 

When issues are tried at the assizes, the postea 
should be siGrned by the associate. R v. Good- 
rick 31 L. J., P. 39. 

By County Court Judge.] — When the 

judgie is satisfied that the county court has 
pirisdictioii over a cause, he will direct a cause 
to be tried before the judge of a county court 
having jurisdiction, and will also direct the 
papers in that cause to be transmitted to the 
county court for the purposes of that suit, but 
ho will give no directions as to the mode in 
which the cause shall be tried, v. Allen^ 

2 Hw. & Tr. 001 ; 32 L. J., P, 3 ; 7 L.T.BBS ; 11 
Wh R. 32. 

It will be for the judge of the county court to 
decide whether the cause shall be tried before 
him with or without a jury. Ih. 

When a county coui't has jurisdicticui, the 
court may, though application is made on behalf 
of ail the parties to the cause for it to be tried 
at the assizes, still in its discretion direct it to 
be tried in the county court, JDiuul y. Dunn, 

1 Sw. & Tr. 521 ; 30 L. J., P. 40 ; 2 L. T. 24 ; 8 
W. R. 259. 

When on an application acquiesced in by all 
parties to direct aii issue to be tried at the 
assizes, it appeared that the whole projierty did 
not amount to 300Z., the court required that it 
should also appear that the personalty was not 
under 200Z., so as to shew that the county court 
had no jurisdiction. Ih. 

Where issues in a suit for proving a will in 
solemn form have been, directed to be tried 
by the judge of a county court, and are found by 
him against the will, upon a certified copy of 
his decree being filed in the })rincipal registry, 
the judge of the Probate Court will pronounce 
against "the will, and decide any questions as to 
costs. Thomas v. Croiufher, 2 Sw. & Tr. 501 ; 10 
W. R. 861. 

When contentious proceedings are referred by 
the court to a county court, the court has no 
farther jurisdiction, excei)t by way of appeal^ 
over such proceediims. J/aeJear v. S^Iacleur. 37 
L. J., P. 68 ; L. R. fP. 604. 

Amendment of Pleadings at.] — M. A. D., the 
testatrix, in 1853 made her will, by which she 
gave her property equally between the piaintitfs, 
defendants, and interveners. In an action by 
the plaintiffs propounding this will, it appeared 
that in 1874 she gave instructions for another 
will, which would have deprived the plaintiffs 
of all interest in her estate. In the course of 
the plaintiffs’ case some evidence was given 
tending to shew that the testatrix was prevented 
by force and threats from executing the proposed 
will. The court allowed the pleadings to be 
amended by adding statements to that effect, 
and praying for a declaration that the plaintiffs 
held their shares as trustees for the defendants 
and interveners. Betts v. DoiKfhty, 48 L. J., P. 
71 ; 5 P. D. 26 ; 41 L. T. 560, 

Eestrainiug Proceedings in the Court of Pro- 
bate.] — The defendants, the heir-at-law and some 
of the next of kin of a deceased person whose 
will could not be found, joined with the plaintiff 
in executing a deed confirming the dispositions 
made in a draft will in favour of the plaintiff. 
Afterwards, the defendants applied for letters of 
administration, and opposed the grant of pro- 


bate to the (draft) will. On motion by the 
plaiiltiff, the defendants were restrained " by a. 
court of equity from further proceedings in the 
Court of Probate, but it was held that on the 
construction of the deed there was nothing in 
it to prevent the other next of kin from obtain- 
ing administration. Wilaoclis v. Carter^ L. R. 
10 Ch. 440 ; 32 L. T. 444 ; 23 W. R. 530. 

Issues.] — He upon whom the burden of prov- 
ing an issue lies is not bound to prove every fact 
or conclusion of fact upon which the issue 
depends. From every fact that is proved, legiti- 
mate and reasonable inferences may be clrawri ; 
and hence, in discussing whether there is. in any 
case, evidence to go to the jury, what the court 
has to consider is, whether, assuming the evidence 
to be true, and adding to the direct proof all 
such inferences of fact as in the exercise of 
a reasonable intelligence the jury would be 
warranted in drawing from it, there is sufficient- 
to support the issue. Parpt v. Lawless^ 41 
L. J., P. 68 ; L. R. 2 P. 462 ; 27 L. T. 215 ; 21 
W. R. 200. 

Refusal to Propound Will,] — When the parties, 
interested under a questioned will do not, though 
cited, propound it, the mode of having the will 
condemned is by motion, on notice, for adminis- 
tration, norwithstanding such will. Bi'emmn v. 
Billon. Ir. R. 7 Eq. hs. See S. (7., Ir. R. 8. 
Eq. 94. 

Survivorship of Husband or Wife ascertained. 
by Petition or Declaration.] — A question whether 
a husband, who has not been heard of for many 
years, survived his wife, litigated between the 
next of kin of the husband and of the wife, may 
be decided either on a petition or declaration. 
Piqrpereorne v. Gardner^ L. R. 3 P. 149. 

Objection to cither form of proce<luro is waived, 
by taking any step in the cause. Ih. 

Postponement of.] — A defendant moved for the- 
postponement of a trial from the spring to the 
summer assizes, on the ground that a material, 
witness for the plaintiff, whom the defendant 
wished to cross-examine in court, would be pre- 
vented by illness from being present at the trial. 
The court rejected the motion, as it appeared 
that the witness would probabl}’’ die before the 
summer assizes, and no advantage would, there- 
fore, be gained by the postponement. Williams- 
V. Ilenry^ 3 S. & T. 463 ; 33 L. J., P. 110. 

10. New Trial. 

Within what Time Application made.] — ^When 
an issue has been tried at the assizes, the parties 
are not bound by the rule of court, which directs 
that an application for a new trial must be made 
within ten days of the trial, or on the fii'st sitting 
of the court after the trial. Oharlton v. Hind- 
marsh, 29 L. J., P. 163. 

By way of Appeal from Judge of County Court.] 

- — When a testamentary cause, in which a county- 
court has jurisdiction, has been commenced in, 
or has been transferred to a county court, tho 
Court of Probate has no power to grant a new 
trial, or to make any order in the cause, i^niess 
it is brought before it by way of appeal from the 
determination of the judge of the county court 
, in point of law, or upon the admission or rejec- 
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tion of evidence, under 20 & 21 Viet. c. 77, s. 58. 
Zealley v. Veryard^ 85 L. J., P. 127 ; L. R. 1 P. 
195 ; 14 L. T. 7G9 ; 14 W. R. 970. 

For Furtlier Evidence.] — When the only 
material question at issue was whether the 
deceased, who was proved to have been subject 
to insane delusions, was subject to them at the 
date of the will, and the evidence of the plain- 
tiffs principal witnesses negatived the existence 
of delusions at any time, and the defendant’s 
witnesses were unable to fix the date of their 
first appearance, and the defendant after trial 
(which terminated in a verdict in favour of the 
will) discovered evidence tending to throw further 
light on the question ; the court being of opinion 
tlnrt the latter had not received that full investi- 
gation and final solution on which it was proper 
to found a decree, granted to the defendant a 
new trial upon payment by him of the plaintiff’s 
costs of the former trial. Youiiy v. Dendy, 
L. R. 1 P. 344. 

Witness Convicted of Perjury.]~In a testa- 
mentary suit the jury, being unable to agree, 
was discharged without giving a verdict. The 
question in dispute, the capacity of the deceased, 
was afterwards referred to a second jury, who 
found in the affirmative and for the plaintiff. 
Application was made for a newr trial on tlie 
ground of the verdict being against the weight 
of evidence, but it w^as refused. Subsequently 
the plaintiffi was convicted of perjury in refer- 
ence to the evidence he gave in the suit Held, 
that that circumstance was not in itself sufficient 
to justify the court in allowing a new trial after 
.an application with that object had been rejected. 
Dai'icfi V. JBrecknell, 42 L. J., P. 39 ; L, K. 3 P. 
.«8 ; 28 L. T. 604. 

Misdirection.] — On issues directed by the 
•Court of Probate to determine the validity of a 
will, evidence was given on the part of those 
propounding the wdll that the will was read 
•over to the deceased before execution, and thi.s 
evidence those wdio impeached the wdll were 
not in a position to contradict. The jury found 
that the will was duly executed, that the testator 
was at the time of sound mind, that the execution 
was not procured by undue influence, and that 
he at the time of the execution knew'- and 
approved of the contents of the will except 
•as to the residuaiy clause, of the contents of 
wdiich he did not know" and approve. A verdict 
was entered accordingly : — Held, that no new" 
trial ought to be granted, on the ground that the 
jury w"as not directed that if they believed that 
the deceased w"as at the time of the execution of 
sound mind, they were bound upon the uncon- 
tradicted evidence that the w"ill w"as read over 
to the deceased before execution to find that he 
knew and approved of its wdiole contents. For 
(assuming that the jury believed the evidence of 
reading over, which they were not bound to do 
merely because no contradiction was in fact 
given to it) no irrebuttable presumption of 
knowdedge and approval of contents would 
arise upon proof that the testator was of sound 
mind, that the w"iil w"as read over to him, and 
that he thcreu})on affixed his signature. Fultofi 
V. Andrew, 44 L. J., P. 17 ; L. R. 7 H. L. 448 ; 
32 L. T. 209 ; 23 W. R. 566. 

Grrounds in Notice.] — Ord. XXXIX. r. 3, 

•which requires that the grounds on w"hich mis- 


direction is alleged should be stated in the not ice 
of motion for a new trial, a])plies to motions in 
the Probate Division as well as to the (b-ieen’s 
Bench Division, Pfriffrr v. Midland- fly. (18 
Q. B. D. 24-3) followed. Marfrtt v. Smith, 5(> 
L. J., P. 87: 12 P. D. ]I6; 57 L. T. 498; 35 
W. R. 4G0 ; 51 J. P. 374. 

House of Lords.]— When the fiourt of Probate 
granted a rule nisi fora new' trial, ainl made it. 
absolute to enter a verdict, the .House of Lords, 
upon a]>i)eal from the order in this form, enter- 
tained the original <juestion of new trial arid 
made tlio OJ’der which ought to linve beeri made 
in the court below. Fulton v. Andretr, supni. 

On Affidavits— Postponement ol] — ’’.rhe liear*- 
ing of a morion for a new' trial upon atlidjivitrs, if 
formally made in time, w'ill be po.st poned wlien 
there has not been sufficient timt' to ])roe,ui'e the 
necessary affidavits. Youny v. Drndii, 36 L. J., 
P. 48. 

See alto) cattCH under PRACTICE. 


11. Appeal. 

Generally.] — The judge of the pi*obate divi- 
sion having (lirectexl a jury to find in favour of 
a will, on the giound that the facts proved w'ere 
no evidence of its liaving been revoked, and 
having pronounced in favour of the -^vill, ami 
directed an exception to his I’uling to be annexed 
to the record, there being no record to which it 
could be annexed, the Court of A])]H*al tUrected 
notice of a[)peal to be given, ffarritt, In re, 
Cheette v. Lorejoy, 2 P. D. 161 ; 37 L. T. 294 : 
25 W. R. 453-^C' A. 

When a cause has been heard before a judge 
without a jury, the evidence being given viva 
voec, the parties may, if they please, a})[dy for 
a ]‘eheai‘ing under r. (Kf of the Probate Court 
Orders of July, 1862, or they may, withoul doiiig 
.so, a[)peal from the decision id the judge, «>u the 
facts as w'ell as the law, to the Court of Ap}jeal. 
Surfdc7i V. St, Leonard ti {Lord.), 45 L. J., p. 49 : 
1 11 D. 154 ; 34 L. T. 369 ; 24 W. K. 479—0. A. 

Refusal to grant Letters of Administration.] 

— A person claiming to be a cre<litor of an in{e.s- 
tate applied for letters of administration, having 
citeil the next of kin, w'ho did not appear. The 
judge refused the grant, hohling that the appli- 
cant was not a creditor of the intestate. The 
applicant appealed: — Held, that, w'hether the 
application W'as contentious or non-content ions 
business, as to which the court gave no opinion, 
there w"as, under s. 19 of tlie"irudicatnre Act. 
1873, an ai)peal from the judges <iecishfn to the 
Court of A})peal Cloolt, ' In re, 15 il D. 132: 
63 L. T. 536— C. A. 

Appeal direct from Chambers.]— Appeals from 
orders made in chambers are to be subj(!ct to the 
same rules in the probate division \is in the 
cliancery division, and -will not )>o euteriaiiie<l 
unless the judge gives leave to appeal direct, 
or certifies that ho does not require t<j hear 
further argument. Jtiyy v. Jlaylien, Smith, In re, 
ante, col. 592. 

From Registrar— Time for.]— The time for 
appealing from an order made by a registrar of 
the probate division is the same as that limited 
by Ord. LIV. i\ 21, for appealing from an order 
of a master : viz. four days from the dtRusion, 
although a registrar i.s not mentioned in, that 
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rule. Patrhl. In (rwds of, 58 L. J.. P. 30 : 14 
P. D. 42 ; 60 L. T.' 343 ; 37 W. R. '393— C. A. 
Affirming 53 J. P. 231. 


Prom County Court.]— Semble, that the appeal 
was not under the County Courts Act, 1888, but 
under the Court of Probate Acts, 1857 and 1858, 
and that, although s. 11 of the act of 1858 repeals 
s. 54 of the 1857 act, which confers the jurisdic- 
tion on the county courts, and the act of 1858, 
whilst giving jurisdiction to the county court, 
contains no reference to appeals, yet the acts 
of 1857 and 1858 must be read together, and the 
appellate jurisdiction under s, 58 of the 1857 act 
2 ’emains. Copeland v. 62 L. J., P. 38 ; 

[1893] P. 16 ; 1 R. 469 ; 68 L. T. 257 ; 41 
W.R.269. 

To the House of Lords.] — Where there is an 
appeal from a final decree to the House of Lords, 
all interlocutory orders are under appeal, and it 
is unnecessary to obtain leave to appeal from such 
orders. Smith v. 39 L. J., P. 78 ; L. R. 

2 P. 169 ; 22 L. T. 247. 

Leave to appeal from an order discharging a 
rule for a new trial was refused on the ground 
that it was unnecessary, the final decree being 
under appeal. Ih. 

See also Appeal. 

12 . Costs. 


condemned them in whatever costs the plaintiffs 
might have incurred to rebut these pleas. Pa 
Poison (formeiiv MaivioelJ^ v. Maa'well, 28 L. T. 
369 ; 21 W. E. 57.5. 

In a probate suit the plaintiff claimed a decree 
of intestacy, and the defendant set up a will 
which had been duly executed by the deceased in 
her favour, and of which she was sole executrix. 
The only issue was one of fraud, which had been 
pleaded by the plaintiff, the alleged fraud being 
that the defendant had led the testator to believe 
that she was capable of contracting, and that she 
had contracted a valid marriage with him, 
whereas in fact her i-oal husband was then and 
still alive. The plaintiff opened the case, and in 
the result, the court found that the plea of fraud 
had failed, and pronounced for the will in the 
defendant’s favour, but left each party to pay 
their own costs. Tate v. Tatt\ 63 L. T. 112. 

The plaintiff, with full knowledge of all the 
testamentary papers of the deceased, issued a writ, 
making one person only defendant. i\fter the 
said defendant had appeared and filed his 
defence, setting up a later will of the deceased, 
the plaintiff took out a summons for leave to 
amend the writ by adding as a defendant the 
I surviving attesting witness of the will which he 
had propounded by his statement of claim. The 
proposed second defendant was the solicitor wffio 
had prepared the last will propounded in the 
defence, and also an executor thereunder. The 
registrar refused the application, holding that it 
was misconceived, and dismissed the summons 
with costs. Upon appeal to the judge (in 
chambers) the proposed amendment was allowed, 
but the plaintiff’ was ordered to pay the 
costs of the defendant, which had been thrown 
away by reason of the non-joinder of the second 
defendant in the first instance. The plaintiff 
was also ordered to pay the defendant’s costs on 
the appeal. Coke v. French, 76 L. T. 163. 

Where Reasonable Grounds exist for.] — A will 
of a married w’oman being propounded hj her 
executors, it was opposed by her husband, and a 
question of domicil was raised upon the plead- 
ings. That question was decided in favour of the 
executors, and the decision was affirmed, upon 
appeal to the House of Lords, without costs. 
The costs of litigation in the Court of Probate 
were allowed out of the estate, 021 the ground 
that the question 2 ‘aisetl by the party opposing 
was so doubtful that he was entitled to have it 
decided by a competent tribunal. Pohlns v. 
Polphhi, 1 Sw. & Tr. 518 ; 29 L. J., P. 138 ; 1 
L, T. 306 ; 8 W. R. 177. 

A person entitled in distribution, who merely 
puts executors to strict proof of a will in solemn 
form, if he has reasonable ground for doing so, 
will generally be allowed his costs out of the 
estate. But if it appears that his object in 
, calling for such proof was not simply to obtain 
the judgment of the Court of Probate as to the 
validity of the will, but to elicit evidence which 
. might be used by him in a suit instituted in 
another court, he will not be allowed his costs 
out of the estate. Swlnfen v. Swinfen, 1 Sw. & Tr, 
283 ; 29 L, J., P. 153. ‘ 

Where a legal question fairly arises on the 
papers of a deceased person, the court will order 
the costs of the losing party to be paid out of 
the estate. Tkornenyft v. Lashmai\ 2 Sw. & Tr. 
479 ; 31 L. J., P. 150 ; 8 Jur. (N.S.) 595 ; 6 L. T. 
476 ; 10 W. R. 788. 

Where the judge of assize was satisfied with a 


a. On Opposlwj or Contesting Proof of Wills. 

Principles.]— A next of kin pleaded undue 
execution and incapacity in opposition to a will, 
and called witnesses in support ot these pleas. 
The court pronounced for the will, but refused to 
condemn the next of kin in costs, undue influence 
not having been pleaded. Summerell v. Clements,^ 

3 Sw. & Tr. 35 ; 32 L. J., P. 33 ; 8 L. T. 172 ; 11 
W. R. 153. 

Failure to establish pleas of undue influence 
and fraud will, as a rule, be followed by condem- 
nation in costs. 11). S. P., Brownmq y , Mostyn. 
66 L. L, P. 37. 

In deciding whether the costs of an unsuc- 
cessful pai'ty should be paid out of the estate or 
not, the court will he guided by the opinion of 
the judge before whom the issues were tried. 
West v. Goodrich, 31 L. J., P. 39. 

When the opposition is groundless the unsuc- 
cessful opponent of a will, who has pleaded the 
incapacity of the 'testator, will be condemned in 
costs, although he may have acted bon^ fide. 
Ih. 

In interest causes the general rule is that the 
unsuccessful party is condemned in costs, except 
under special circumstances of misconduct by 
the opposite parties. JMLeanY. MPean, 1 L, R., 
Jr. 271, 

In a testamentaiy suit, condemnation in costs 
includes all the charges of an administrator 
pending suit, Fisher v. Fisher, 48 L. J., P. 69 ; 

4 P. D. 231. 

The rale and practice by wdiich a party may 
compel proof of a will in solemn form without 
liability for costs does not extend to a residuary 
legatee under a prior will. Ilochley v. Wyatt, 
51 L. J., P. 92 ; 7 P. D. 239 ; 47 L, T. ,354’; 46 
J. P. 792, 

The opponents pleaded undue influence and 
f 1 ‘aud, but offered no evidence in support of these 
pleas. The court, to mark its sense of the 
impropriety of putting these pleas on the record, 
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verdict for the plaintiff establishing* a will, but 
W'oiilcl not have been dissatisfied with a contrary 
verdict, the court refused to condemn the tlefeii- 
dant in costs. Bvamley v, Bramley, 3 Sw. & Tr. 
430 ; 33 L. J,, P. Ill, n. ; 12 W. E. 992. 

If the cause of litigation takes its origin in 
the fault of the testator, or of those interested in 
the residue, the costs will properly be paid out 
of the estate. MHoJwU v. Gar do, 3 Sw. & Tr. 
275 ; 33 L. J., P. 7; 10 Jur. (N.S.) 51 ; 9 L. T. 
491 ; 12 W, E. 255. 

If there are sufficient and reasonable grounds, 
looking to the knowledge and means of know- 
ledge of the opposing party, to question either 
the execution of the will or the capacity of the 
testator, or to put forward a charge of undue 
influence or fraud, the losing party may properly 
be relieved from the costs of his successful oppo- 
nent. IJl 

The costws of an nnsucccssful opposition ot a 
will allowed out of the estate, on the groinid 
that the misconduct of those interested insetting 
up the will had given reasonable ground for the 
litigation. Willi Jlenry,, 3 Sw. & Tr. 471 ; 
33L. .1., P. 110; 12 W. E. 1015. 

H. died in 1356 : his widow proved his will in 
1860. and died in 1862, making E. her executor, 
and leaving him all her property. 0., next of 
kin of H., cited E. to bring in the probate of PI.’s 
will. E. propomuled it, and C. pleaded thereto ; 
the jury found the issues in favour of E. : — Held, 
that though C., on the facts proved, might have 
had reasonable grounds for opposing the probate 
when taken, yet he had no right to wait till 
after the widow^’s death, who might have given 
important evidence, and then call in the probate, 
without being liable to costs in case of failure. 
Jidwltins, In yooila of, 3 Sw^ & Tr. 290 ; 10 L. T. 
70. 

Costs incurred by Conduct of Testator.]— 

Eoubts having been caused by the condition in 
which the testatrix had left her testamentary 
papers, the coni't allowed the costs of all parties 
out of the estate, including, besides the costs pf 
the executors propounding the former will, the 
costs of legatees named in it. Joiner v. Fp'/noh, 
49 L. J., P. 25 ; 5 P. E. 106 ; 42 L. T. 327 ; 28 
W. E, 520. 

Issues of undue execution, incapacity, and 
undue intluence, ]*aised by the next of kin in 
O])position to a will w^cre found against him. 
The court, however, refused to condemn him in 
costs, because it was of opinion that the parties 
propounding the will, and in whose favour it w'as 
made, had acted so as to excite the suspicion of 
the next of kin ; but refused to allow bis costs 
out of the estate, because he had not sufficient 
grounds for the pleas he had tiled, Broadhent 
V. Ihujlm, 29 L, J., P. 134. 

A party pleading undue influence does not 
exempt himself from liability for costs, by giving 
notice that he intends only to cross-examine the 
witnesses produced in support of the will, liar- 
•rlnqton v. Bowyer, 41 L. J., P. 17 ; L. E. 2 ?. 264 ; 
25 L. T. 385 ; i9 W. R. 982. 

Prima fnoie, an executor is justified in pro- 
pounding his testator’s will, and if the facts 
within his knowiedge at the time he does sio tend 
to shew eccentricity merely on the part of the 
testator, and he is totally ignorant at the time 
of the circumstances and conduct wiiich after- 
wards induce a jury to find that the testator was 
insane at the date of his will, he will, on the 
principle that the testator’s conduct was the 


cause of litigation, be entitled to receive his costs 
out of the estate, although the will is ])^Olmun^^(*<I 
against. Bowfhfon v. KnUfht, 42 L. J., P. 25 ; 
L. E. 3 r. 64 : 28 L. T. 5(;2. 

A testator, before the exetudionof his last will, 
which w’as in favour of his wife, aial w'as pi’o- 
poimded by lier, had executed anotlier will ant 
so favourable, but the existence of wid(*h he con- 
cealed from her. The last will being disp'nt(;<i 
nnsuccessfully by parties interested innler the 
prioi- will Held, that the testator iiad (‘OHdiu^ed 
to the litigation, ami costs grant e<l out of the 
estate. I)u Boiwn (forrneiiy Ma,rirell) v. Ma,r~ 
well, supra, col. 606. 

The court allowed costs out of the estate to- 
the unsuccessful opponent of a will, althosigh 
he had pleaded undue influence and fraud, being 
of opinion that the mode in wiiicli tin; tesiator 
had executed the will and tlie oonduct of the 
jtersoiis beneficially interested undcir it, htid 
reasonably excited doubt and suspicion, and 
justified those ])leas. Orton v. Smith, 42 L. 

P. 50 ; L. E. 3 P. 23 ; 28 L. T. 112. 

The costs of an unsuccessful opposition to a 
will must be paid out of the estate in cases wiiere 
the testator, by his ow'u conduct, and habits and 
mode of life, has given the opponents of the will 
reasonable grouiul for questioning his testauieit- 
tary capacity. Dariett or Daeinx. (rreqortj, A2 
L. J., P. 33 : L. E. 3 P. 28 ; 28 L. T. 239 ; 21 
W. R. 462. 

In cases wiiere neither the testator by his owm 
conduct, nor the executors or persons interested 
under the will by their conduct, have broiiglit 
about the litigation as to its validity, but llie 
opponents of the will, after due impiiry into tlie 
facts, entertained a bona fide bcHel: in tlie 
existence of a state of tilings wiiich, if it did 
exist, would justify the litigation, ami the npp<>. 
sition is unsuccessful, each liar ty must pay his 
own costs. Ih. 

Nine years after a testators death, his execu- 
tor produced and propounded a will. It was 
opposed by the next of kin. The executor 
accounted for the delay by saying that tlie 
testator had <lesired tlniL it should not be pro- 
duced until after his motlicr's death. The will 
being admitted to ]>robate : — Held, that us the 
conduct of the testator in desiring its conceal- 
ment had given the next of kin a reasruuible 
ground for suspicion, she ought mit to have 
been condemned in the costs of her opposition. 
Bmherley v. Tremnion, 29 ]j. J., V. 143. 

In a case where a w'iil was oppr>s<.‘d iqion 
various grounds, but mainly upon an allegation 
of undue influence, the court found that the 
defence harl not succeeded, and pronounced for 
the w'ill ; but, finding also, as a fact, that; the 
testators duplicity had led to the litigation, tluj 
court gave the costs of idl parties out of the 
estate. Oomtinn v. Tnhh, <>5 L. T. 716. 

The court nllow'cd costs out of the estate to the 
unsuccessful opponent of a w'ill, although he 
had pleaded undue influence, the court being of 
opinion that the mode in which the testator iiad 
executed his will, and the com! act of the person 
receiving under it, had reasonably excited sus- 
picion. Orton V. Smith- (supra) follow^cd. 
Slwrtman v. Shortnian, 1 E. 465 ; 67 L. T. 
717. 

If the mode in which a testator has executed 
his will raises in the minds of those wiio are 
interested in contesting it reasonable grounds 
for suspicion, and really give rise to litipition 
ensuing thereon, the court is justified, in the 



and gives the usual notice under r. 41 will not, 
if unsuccessful, be condemned in costs because 
the sole evidence upon which his opposition to 
the will is founded must to his knowledge be 
open to grave suspicion, from being that of an 
attesting witness who had previously made an 
affidavit of due execution. Such evidence, 
though prima facie untrustworthy, may justify 
the next of kin in requiring proof of the wdll in 
solemn form. She-ffield v. Sheffield, 43 L. J., P. 
72 ; 81 L. T. 455. ‘ 

A next of kin who unsuccessfully opposed a 
will on the ground of incapacity was not con- 
demned in costs where the opposition wms 
induced by a statement of the medical attendant 
of the deceased, who also attested the will, to 
, the effect that he read over the will to the 
deceased, who signified his assent by gesture only, 
and that he could not swear that the deceased 
was in full possession of his mental faculties. 
Ti 2 ) 2 )ett V. TippeU, 35 L. J., P. 41 ; L. R. 1 P. 
54 ; 14 W. R. 410. 


After Notice that Will not to he Sup- 
ported.] — When a next of kin, who resisted pro- 
bate on the ground of undue execution, proceeded 
to trial, despite of notice by the executor that it 
was not intended to support the will, the court 
refused to allow him costs out of the estate 
other than such as the registrar, having regard 
to the duty cast upon him, might think reason- 
able. Fritchley v. Fritchley, 16 L. T, 267. 

Propounder withdrawing on Morning 

of Trial.] — An attorney propounded, as executor, 
a will which purported to he attested by two of 
his clerks. The next of kin pleaded in opposi- 
! tion to the will ; issue was joined, and the cause 
I came on for trial before a jury. On the morn- 
ing of the trial, the counsel for the executor 
stated that the executor would consent to a ver- 
dict for the defendant. In the absence of a 
satisfactory explanation by the plaintiff of the 
circumstances under wffiich the will had been 
propounded and withdrawm, the court con- 
demned him in the costs of the suit. Ilicliards 
V. Humphreys, 29 L. J., P. 137. 

Intervening after Establishment of Will.] 

— A next of kin, though not cited to see proceed- 
ings, and not having intervened, if in fact cogni- 
sant of a suit between the executor of a will and 
other next of kin ending in the establishment of 
the wdll, is not at liberty in any w’-ay to oppose 
probate of such will being taken ; and where, on 
a verdict, the court had pronounced for a will, 
and a next of kin so situated had entered a 
caveat, the court directed probate to issue in 
spite of the caveat, and condemned the next of 
Mn in costs. Jtateliffe v. Barnes, 2 Sw, & Tr. 486 ; 
31 L. J., P. 61 ; 8 Jur. (K.S.) 313 ; 6 L. T. 658. 

The next of kin opposed a will executed in 
the Mysore territory, in the East Indies, on the 
ground that the testator was a domiciled Scots- 
man, and that the execul^ion was invalid by the 
' law of Scotland. Pending the suit, a court of 
' appeal in Scotland, in another case, determined 
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exercise of its discretion, in ordering the costs ! any order as to costs ; but, on the representation 
of both plaintifi; and defendant to be paid out j that B. was not primarily entitled to the grant 
of the^ estate, notwithstanding the fact that | with the will annexed, and so might never be in 
undue infiueiice has been pleaded, but not proved. ; a position to repay herself the expenses of the 
WnUams V. Coher, 67 L. T. 626. I suit, it ordered her costs to be paid out of the 

In a case wiiere a will wns disputed on the j estate. Bmoshery. Williams. 3 Sw^ & Tr. 62 ; 8 
ground of the testator’s sanity, and also on the ! L. T. 290 ; 11 W. R. 541, n. 
ground of undue influence, the court, considering I A next of kin wiio calls in probate of a will 


that the testator had by his owm conduct given 
rise to considerable doubt as to his sanity, and 
thereby directly caused the litigation, and also 
having regard to the fact that the plea of undue 
influence had never been unduly pressed in 
taking the evidence of several witnesses on 
commission, and had also been freely abandoned 
at the trial, gave the defendants the costs of all 
the issues out of the estate, notwithstanding the 
plea of undue influence. Bams v. Gregory (42 
L. J., P. 33 ; L. R. 3 P. & D. 28) commented on. 
Broiowbig v. Mostyn, mpm. 

At the same time the court, considering that 
the defendants had by being separately repre- 
sented incurred unnecessary expense, ordered 
that one set of costs only — namely, those of the 
executors of a former will which the defendants 
set iip-^should be allowed out of the estate. II. 

See also Boe v. Nix, ante, col. 232. 


Of Next of Kin.] — After a next of kin had 
taken out administration, a will was propounded 
by one of the residuary legatees. The court | 
pronounced feit the will, but allowed the costs of 
the next of kin, in obtaining administration and 
in putting the residuary legatee upon proof in 
solemn form, out of the estate, as the residuary 
legatee did not produce the will until after 
administration had been taken out, and several 
months after the testator’s death, although he 
was several times desired by the next of kin to 
produce it if it existed, and he gave no explana- 
tion of the delay. Smith v. Smith, 4 Sw^ & Tr. 3 ; 
34L. J., P. 57 ; 11 Jur. (N.S.) 143 ; 13 W. R. 504. 

A next of kin, who unsuccessfully opposed a 
will, W’-as condemned in the costs of another next 
of kin, w’hom he had cited to see proceedings, 
and who had appeared and pleaded, but had 
taken no other part. Gross v. Cross, 3 Sw^ & Tr. 
292 ; 33 L. J., P. 49 ; 10 Jur. (N.S.) 183 ; 10 L. T. 
70 ; 12 W. R. 694. 

A next of kin, wffio contested the validity of a 
will propounded by the widow" of the deceased 
as the sole executiix named therein, which w\as 
pronounced against by the court, but wdthout 
condemning the widow in costs, is entitled to 
have his costs out of the estate. Critchell v. 
Orltehell, 3 Sw. & Tr. 41 ; 32 L. J., P. 108 ; 8 L. T. 
173; 11 W. R. 401. 

An executor propounded a w"ill, to which the 
defendant, next of kin, pleaded undue execution, ' 
but gave no notice of merely cross-examining 
plaintiffs witnesses. At the trial the plaintifi 
examined one attesting witness, wffio proved due 
execution ; the defendant called the other attest- 
ing w"itness, who negatived due execution, and 
the jury found a verdict establishing the will. 
The court refused to make an order as to costs. 
Ferrey v. King, 3 Sw. & Tr. 51 ; 31 L. J., P. 120 ; 
7 L. T. 219. 

B,, acting really in the interest of an infant 
residuary legatee, succeeded in establishing a will 
under wiiich she herself took only a trifling 
legacy, the executor having refused to propound 
the will. The court held that the circumstances 
of the case were such as to warrant the oppo- 
sition to the will, and at first refused to make 
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that the will of a domiciled Scotsman as to 
personalty was good, if executed according to 
the lex loci actus. The next of kin gave notice 
to the plaintiffs that they no longer intended to 
dispute probate, and when the cause came on 
for hearing asked for their costs out of the estate ; 
but the court refused to make any order for 
costs, on the ground that they had raised an 
issue of fact as to domicil likely to put the plain- 
tiffs to great expense, as well as the issue at law. 
Omlou) V. Cannon^ 2 Sw. & Tr. 136 ; 30 L. J., F. 
165; IrL. T. 237. 

Of Executors .] — K widow twelve months after 
the death of her husband, who died in Canada, 
took probate of a wull in which she was named 
executrix. A month afterwards a citation was 
extracted by the plaintiff calling upon her to 
bring such probate into the registry, which she 
did. He then propounded a later will, and after 
a short delay she withdrew from the suit. The 
court declined to condemn her in the costs. 
Smith V. Metoher. L. R. 2 P. 20 ; 21 L. T. 646. 

A person was of eccentric habits, but had 
always managed his own affairs. His executors 
propounded his will, hut failed to support it, the 
evidence shewing that at the time it was exe- 
cuted he was not of sound mind. The court being 
of opinion that they had acted in the bona fide 
belief of his capacity, and that they could have 
had no knowledge of his true life and character 
until it was disclosed on the trial, allowed their 
costs out of the estate. Bougliton v. Kniaht. 42 
L. J., P, 41 ; L. R. 3 P. 64 ; 28 L. T. .562. ' 

An executor propounded a will in the interest 
of infant children, and did not become aware, 
until after the suit was instituted, that it had 
not been duly executed Held, that he was 
entitled to his costs out of the estate. Bacles v. 

13 L. T. 609. 

A will propounded by the executors was 
opposed by the plaintiff, one of the next of kin. 
The issues were tried by a jury, and were found 
for the executors, and the will was pronounced 
for. After an order nisi for a new trial, on the 
ground that the verdict was against the weight 
of evidence, had been granted, the plaintiff 
abandoned further opposition to the will. The 
court, upon the ^xpplication of two of the next of 
kin, who had been cited to see proceedings and 
had appeared, but had not pleaded, allowed 
thein to plead and adopt the proceedings already 
had in the suit. The order for a new trial was 
ultimately made absolute, the executors being 
allowed their costs up to that time out of the 
estate. Boulton v. Boulton, 37 L. J., P. 19 : L R 
1 P. 4.56 ; 17 L. T. 41,5. 

Acting without Reasonable Cause.]— A 

nude executor who, without reasonable ground, 
propounds a testamentary paper, is liable for 
costs. An executor, if he has any doubt as to 
the validity of a testamentary paper, should, 
befoi'e propounding it, take security for his costs 
from the persons interested. Bennie v. Marne 

h h 1 P. 118 ; 14 L. T. ISS i 

14 W. B. 516. 

A nude executor who propounds a testamentary 
paper, of the validity of which there is no reason- 
able primfi facie probability, cannot escape from 
the liability of being condemned in costs by the 
tact that he takes no interest under the paper. 
MoherU v. Coiomeadow, 21 L, T: 367. 

here the will of a deceased lunatic shewed 
sign of insanity on the face of it, the executors 
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propounding the will wei'c condemu(;d in costs, 
although they called evidence to sliew lhat they 
were unaware of the condition of the deceased, 
and although the plaintiff and lier advisers, when 
applied to, had refused to give tiicm any informa- 
tion as to the facts of her cast\ i«V/cr,s* v. Le (heg, 
G5L. J., P. 68. 

Where R'egligent.]— Where the; substance 

of a will has been })r()]>oiinded, and, in most 
particulars, established by an cxeemtiix, through 
whose negligence the oilginal will ]ia<i been lost, 
the court condemned the cxe(;utrix in the costs 
of the defendants, and alhiwed her only such 
costs as she 'would have incurri,*d in pn^ving the 
original 'will in solemn form, ///^z/.v v. iuirh 
36 L. J., P. 125 ; L. R. 1 F. 472 ; 16 L. T. 677 ; 
15 W. R. 1090. 

Guilty of Misconduct.] — The executor 

propounded the will. It was ojjjjosed on behalf 
of the crown by the solicitor for the duchy of 
Lancaster, who alleged that the <Ie(;eased "had 
died intestate, leaving no next of kin. ami also 
by persons claiming to be next of kin. The 
crown and the otliei- ilefendants, whose interest 
was accepted by the plaintiff, pleaded tlie same 
pleas. All t>arties were rejn'e-tenled by counsel 
at the trial, ami the will was u})sct. llie crown 
did not ask for costs; and it ultimately turned 
out that the other defendants were not next of 
kin. The court, notwithstanding, eondemned 
the executoi’s in the costs incurrecl bv them in 
the suit. V. Hill. 40 L. F. 89 2.5 L. T 

188 ; 19 W. R. 878. 

An executrix having jH-opoumled a will in 
solemn form, the residuary clause, wdiicli was in 
hei* favoui‘, was opj>ose<i, ami the eoml pro- 
nounced for the will, excluding the I’c^iiluary 
clause from the probate on the\grmmd that it 
had been obtained by her undue iiiilmmce. The 
court condemned her in tlie c<jsis of tht* suit, 
with the exeejjtion of the costs of proving the 
will in solemn form, wdiich she was alhoved. to 
take out of the estate. Smith v. Atk'nm, L. ii. 2 
P.169. 

Resisting Renunciation. 1 — A tesiator 

executed two wills, the llrst in England and the 
second in Italy, where he was domit;ilcd at the 
time of his death. The English will disj/osed of 
realty and })ersonalty, and nominated an execu- 
tor. The second, or Italian will, tlisjmsed of the 
personalty only, but contained a general icvoea- 
tory clause : — .Held, that the secoini will revoked 
the first, including the appointment of the ex(»cu- 
tor ; and the executor, wh(> I’csisted rev’‘oc:ition 
of the probate of it, granted to him in common 
foi’iUjWas condemned in costs. VottMl wdotirdU 
41 L. .L, P. 57 ; L. R. 2 P. 397 ; 26 L. T. 527 ; 20 
W. R. 590. 

Of a Previous Will.]— xin exeemtoivof^^^^^ 

former will has the same right as a next, of kin 
to put an executor of a subset] uent will upon 
proof in solemn form, and to interrogate his 
witnesses, without being liable for o'osts. Bodon 
V. Fox, 4 Sw. & Tr. 199 ; -29 L. J., P. 68. 

^ Probate of a will was opposed by the next of 
kin, who was also the executor of a previous 
will. He made an impiiry into the circum- 
stances under which the later will -was executed, 
though he was aware of the execution, and knew 
the name of the attorney who had prepared it. 
He pleaded undue execution, incapacity, and 
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that the 'will Avas not the last w'ill of the de- ' 
ceased, but gave notice before the hearing that 
he did not '^intend to produce ewidence. On 
cross-examination of a witness in support of the 
’vvill. facts were elicited wdiich, in the opinion 
of the court, would have justifie<l the next of 
idn in calling for proof of the will in solemn 
form, if they had been known to him ; but as 
they were not known to him until stated by the 
witness in court, and he had made no previous 
inquiry as to the circumstances attending the 
■execution, the court refused to allow his costs 
out of the estate, although it did not condemn 
him in costs. Seatoii v. Sturch, 29 L. J., P. 195. 

Where executors of an earlier will, being dis- 
interested persons, opposed on reasonable grounds 
a will of later date and the verdict of a jury 
establishing the latter will, the executors of the 
earlier will held to be entitled to their costs out 
of the estate. Foale v. Tretlieimj, 9 L. T. 87. 

Where a next of kin successfully opposed, on 
the ground of undue influence exercised by the 
execntor, and by the residuary legatee, a will 
propounded by the executor, the court con- 
■demned the executor in costs. Nash v. Yelloiohj, 

.3 SwL & Tr. 59 ; 8 L. T. 290 ; 11 W. R. 541. 

The plaintific wms also executor under an 
'earlier will, which appointed the same residuary 
legatee, under which the executor took nothing, 
.and the court refused to make an order securing 
out of the estate to the defendant such costs as 
he might not be able to recover from the plain- 
tiff. 

Interveners.] — A., B. and C., three legatees 
named in a codicil, sought probate of it in 
(Solemn form against the executors named in the 
will. Subsequently to their having propounded 
the codicil, D., another legatee, intervened. The 
•executors by their replication, which was given 
in after D. had intervened, admitted part of 
the alleged codicil, including the legacy to D. : 
— Held, that D. was not entitled to have his 
■costs out of the estate. Shaioe v. Marshall.^ 1 
SwL & Tr. 129. 

In interest suits, the unsuccessful party is, as 
a general rule, condemned in costs. Wiseman 
V. Wiseman, 36 L. J., P. 22 ; L. R. 1 P. 351 ; 15 
L. T. 415. 

But when the litigation w^as caused by the 
misstatements of the widow herself and the 
neglect of her attorney to supply the other side 
wdth the time and place of the marriage, which 
wms denied, the court declined to condemn in 
■costs the party who challenged her interest, 
and failed. II). 

Where an intervener in a probate suit had 
been cited to appear by the defendants, the 
unsuccessful piarties, and had been charged by 
them with procuring the will by undue influence, 
the court, in pronouncing for the will, departed 
•from the usual practice of allowing only one set 
of costs, and condemned the defendants in the 
•costs of the intervener as well as of the execu- 
tors. Tennant v. Cross^ 56 L. J., P. 74 ; 12 
P. D. 4 ; 57 L. T. 372. 

Of Legatees.] — Where the litigation arose out 
of the testator’s act, and the subsequent conduct 
•of the parties was calculated to excite suspicion, 
the court allowed a legatee, who resisted probate, 
•costs out of the estate, although the opposition 
was unsuccessful, and fraud wms charged. Hooton 
y. Bewnsb, 17 L. T. 670 ; 16 W. R. 488. S. P. 
2ntchell V. dard, 3 Sw. & Tr, 276 ; 33 L. J., P. F 
10 Jur. (]sr.S.) 51 ; 9 L. T. 491 ; 12 W. R. 255. 


Of Heir-at-law.] — ^An heir-at-law?' cited to see 
proceeding, if he pleads, but does not prove suit, 
in opposition to a will, is, with respect to his 
liability to costs, in a position analogous to that 
of the next of kin in the prerogative court wdio, 
not content with putting the executors on proof 
of the will, have brought in an allegation, and 
have failed to prove it, and therefore an heir wdll 
be liable for costs incurred since an entry of a 
-caveat by him. Fyson v. W''estroj)e, 1 Sw. & Tr. 
279 ; 29 L. JT., P. 139 ; 5 Jur. (N.S.) 250 ; 7 W. R. 
347. ■ ■ 

When the court gives the next of kin, who 
unsuccessfully oppose a suit, their costs out of the 
estate, on the ground that the litigation was 
caused by the act of the testator, it will also give 
the heir-at-lawq who has been cited to see pro- 
ceedings, his costs out of the estate if he has 
not by his conduct put the estate to unnecessary 
expense. Smyth v. Wilson, 36 L. J., P. 82 ; 16 
L. T. 446. 

In a suit as to the construction of a wall in 
which the heir-at-law is a necessary party, and is 
made a party by order of the court, he wall be 
allowed the costs both of proving his heirship, and 
also of the general suit between the parties, even 
though he is ultimately unsuccessful. Sinyleton 

V. Tomlinson, 3 App, Gas. 404 ; 38 L. T. 653 ; 26 

W. R. 722— H. L. (Ir.) 

An heir-at-law, who intervenes in a suit and 
opposes a will, is entitled to costs if the will is 
pronounced against. Rayson v. Parton. 39 L. J., 
P. 20 ; L. R. 2 P. 38 ; 21 L. T. 647 ; 18 W. R. 
232. 

When issues are found distributively, the party 
condemned in costs is not liable for costs of issues 
found in his favour, if separately from the other 
costs. Ih. 

— Where Kotice Griven of Intention to 
Cross-examine only.] — If the next of kin or 
others having a right to put executors upon proof 
of a wall in solemn form of law plead undue 
influence or fraud, they will be liable for costs, 
although they may have given a notice that they 
only intend to cross-examine the witnesses pro- 
duced in support of the will. Harrington v. 
Bowyer, 41 L. J., P. 17 ; L. R. 2 P. 264 ; 25 
L. T. 385 ; 19 W. R. 982. 

A next of kin, who vexatiously calls in pro- 
bate of a will granted in common form, may be 
condemned in costs, although he has given notice 
that he intends only to cross-examine the wit- 
nesses produced in support of the will. Beale 
V. Beale. 43 L. J., P. 70 ; L, R. 3 P. 179 ; 30 
L. T. 770; 22 W. R. 712. 

Application for — Lapse of Time.] — In a suit 
between the queen’s proctor and a party claim- 
ing to be next of kin as to the legitimacy of a 
deceased, a verdict was given in favour of, and 
administration granted to, such alleged next of 
kin. Under the impression that he could pay 
his costs of suit out of the property of the 
deceased, no application was made by him to the 
court at the time of trial in reference to that 
matter, but in consequence of proceedings in 
chancery he had been unable to recover such 
costs. A citation having been served upon him 
to shew cause why the administration should not 
be revoked, by reason that he 'w’-as not one of 
the next of kin of the deceased, he applied to 
the court, after the lapse of nine years, to make 
a formal order that his costs of suit against the 
queen’s proctor should be paid out of the 

20—2 



Liability of Queen’s Proctor,] — Tht! <! 0 'urt has 
no authority to condemn the Queen’s proctor in 
the costs of unsuccessful litigatioji, AnauKon 
V. Her Majesty's Proctor, 4o L. J., P. 4^) ; L. 11, 
2 P. 255 ; 25 L. T. 104 ; 19 W. It, 786. 

— Of Administrator.] — An order on an 
administrator to pay costs is equivalent to an 
order to pay out of the deceased’s estate ; and 
if the assets have been pi’operly exhausted, no 
attachment will be granted for disobedience of 
such order. IVUl'hnnn, In goodst of, S Bw. be Tr.. 
437 ; 33 L. J., P. 127 ; 10 L. T. 583. 
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deceased’s estate. The court refused to do so 
after such lapse of time, Pyke v. Williams, 40 
L. J., F. 33 ; L. E. 2 P. 239 ; 24 L. T. 805 ; 19 
W. E. 784, 


Codicil Proved by Legatee — Costs as of Execu- 
tor proving.] — A legatee who has propounded 
a codicil and succeeded is entitled to the same 
costs as an executor under similar circumstances. 
The defendant, the executor of the will of E. C., 
had proved the well only. The plaintiffs pro- 
pounded a codicil. The court having pronounced 
for the codicil, condemned the defendant in 
costs, and gave the jilaintiffs also out of the 
estate such sum, nomine expensarum, as would 
cover the additional expenses. WilMnson v. 
Corp'dd, 50 L. J., P. 44 ; 6 P. D. 27 ; 29 W. E. 
613: 45 J. P.440. 


Varying Order.]— The court, having made an 
order that the costs of all parties should be paid 
out of the estate, with a priority to the costs of 
the executor, who was universal legatee of the 
personal and devisee of the real estate, refused 
to vary such order so as to make the costs a 
charge upon the real estate in case the personalty 
was insufficient. Pams v, Reynolds, L. E. 3 P. 
90; 28 L. T. 605. 

The court, on decreeing probate, ordered that 
the costs of a defendant (who was interested in 
both the real and the personal estate, and had 
unsuccessfully opposed the will) should be paid 
out of the assets, although he had pleaded undue 
influence and fraud, being of opinion that acts of 
the testator, indicative of delusions, justified the 
opposition ; but, being also of opinion that that 
was no ground for the pleas of undue influence 
and fraud, deducted from the defendant’s costs 
what appeared a reasonable sum to cover the 
additional expense thereby occasioned, and that 
decree having been passed, the court refused an 
application on motion on behalf of the widow of 
the testator to vary it as to the costs. O' Kelly 
V. Browne, Ir. E. 9 Eq. 353. 


Liability of Applicant.] — A creditor taking 
out administration with a supposed will annexed 
does so, though acting innocently, at his owm 
risk, and wdll not be allowed his costs in a 
successful action to condemn the will. Ross v. 
Wallace, 29 L. E., Ir. 330. 

The half-sister of the deceased, in the absence 
of his widow and in the belief that the widow 
was dead, took out administration ; the court, 
upon it being shewn that the widow was living, 
recalled the grant with costs against the half- 
sister. Carr, In goods of, 67 L. T. 357. 


Eotice given that Plaintiff intends only to 
Cross-examine.] — The defendants, as executors, 
obtained probate of a will in common form. The 
plaintiff, after having made inquiries and having 
received full information from the defendants, 
issued a writ against them, claiming revocation 
of the probate. The defendants set up the will, 
and counter-claimed that the probate should be 
delivered out to them. The plaintiff, in his 
reply, set out the grounds upon which he im- 
peached the will, and gave notice, under Ord. 
XXI, r. 18, that he did not intend to call wit- 
nesses, but merely insisted upon proof in solemn 
form : — ^Held, that, upon the wording of the 
rule and the facts of the case, the plaintiff was 
not protected by the notice from being con- 
demned in the costs. Tapjdenden v, Lucas, 65 
L. T. 684. 


Where the party opposing a wdll has given 
notice under r. 41 of the Contentious Business 
Eulcs of 1862, that he merely insists on the will 
being pi’oved in solemn form and only intends to 
cross-examine the witnesses, the court lias no* 
•jurisdiction to condemn him in. costs, such ])Ower 
only existing where the party giving the not ice 
has‘ taken proceedings to call in the probate. 
The same rule applies to a defendant, in a probate* 
action tried befoie a county eonrt jiulge. Jieale 
V. Beale (L. E. 3 P. 179) distinguished. Leigh 
V. Gree7i, 61 L. J., P. 6t> ; 


Liability of Married Women.]— In an action 
for probate which was tried by a, jury, and in. 
which the verdict was for t lie plaintiff' Held, 
that the court had power to condenin in costs 
the defendant, a inarrie<l woman liaving general 
separate estate, Morris v. Freeman, L. J., 

P. 79; 3 P. B. 65; 39 L. T, 125; 27 W. IL 
62. 

Where a will was pro})Ounde(I. by a, married 
woman, and her husband had not been joined, 
with her as a party to the suit, the c<mrt, having- 
pronounced against the will, condemned the wife- 
in the costs. Clarhson \ . Waferltousc, 2 >Sw. Tr. 
378 ; 29 L. J.. P. 136 ; 6 Jur. (X.S.) 326 ; 1 L.T. 
415. 


Parties cited but not appearing.]— Tlie court 
has power to condemn a party who has b(‘.en, 
cited, but has not appeared, in the costs of a tes- 
tamentary suit. King v. (xillard 37 L, J., P. 4 ; 
L. E. 1 P*: 539 ; 17 L.' T. 297, 


Order against Infant Defendant, against her 
Guardian ad litem, and against Defendant who 
appeared, but had not pleaded.]— Tlie widow, as 
executrix of the deceased, propoumied his will. 
The defendants were a sister of the deceased, who- 
was one of the next of kin entitled in distribu- 
tion in case of an intestacy, and an infant lilece 
of the deceased, who would also havt* ]:»een 
entitled to a share in the event of an intestacy. 
The infant appeared by her nn.'>ther, wiir^ had 
been appointed her guardian a<I litem. The first- 
named defendant appeared, to the citiitinii, but 
did not plead ; but on behalf of the ininoi* a 
defence was put in affeging that the testator’s, 
marriage with the plaintiff was null and void by 
reason of the testator’s insanity at the time ; that 
the will was not duly executed ; that the testator 
did not know and approve of the contents ; that 
he was not of sound mind at the time he (?.xecuted 
it ; and that the will was procured by means uf 
the undue influence of the plain tiil At the 
trial the court proiiouncetl for the will with 
costs : — Held, that thefirst-nauicd defemhinf, the 
minor, as well as the guardian of the latter, must 
be ordered to pay the plaintiff's taxed costs. 
Tirlan v. Kewnelly, 63 L. T. 778. 



Out of Eealty.] — A testatrix directed by 

her will that ■ all her “ just debts, funeral and 
testamentary expemes be paid and discharged 
out of her real and personal estate.’’ She died 
possessed of no personal estate, and the litigation 
in relation to her will was in some measure due 
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Costs of Administrator and Eeceiver pending 
Suit.] — The duties of an administrator and 
receiver pending suit commence from the date of 
the order of appointment, and if the decree in the 
action is appealed from, do not cease until the 
appeal has been disposed of. Costs of the ad- 
miiiistrator and receiver pending suit and of his 
rsoiicitor allowed from the date of the appoint- 
ment until the dismissal of the appeal. Taylor 
T. Taylor, 50 L. J., P. 45 ; G F. D. 29 ; 45 J. P. 
457. ' ' ■ ■ ■ .... 


Of appointing Administrator pendente 

lite.] — The costs of appointing an administrator 
pendente lite are part of the costs for which the 
unsuccessful party condemn?ed in costs will be 
liable. Fhlier v. Fisher or Frif, 48 L. J., P. 69 ; 
4 P. D. 281 ; 44 J. P. 24. 


Priority in Payment of.] — One of the creditors 
•of a testator cited the executrix in the probate 
■division to prove the will, and an order was 
made that she should prove it within a time 
limited, and that, in default of her doing so, 
administration should be granted to the creditor. 
The executrix proved the will, and another 
friendly creditor then commenced an action in 
the chancery division against her to administer 
the estate, and the ordinary administration 
decree was made. Afterwards the creditor who 
had issued the citation obtained in the probate 
division an order that his costs of the proceed- 
ings there should be paid out of the estate in 
priority to other claims : — Held, that the costs 
of the administration action must be paid in 
priority to the costs in the probate division. 
MayUeiD, Li re, Bowles v. Mayhew, 46 L. J., Ch. 
552 ; 5 Ch. D. 596 ; 37 L. T. 48 ; 25 W. E. 521— 
•€. A. . 


Set-oif of.] — It is a common practice of the 
coiirt to award each party a portion of the costs 
of a cause at the final hearing ; and the court has 
jurisdiction to direct a set-off of costs awarded 
by the court itself as between two parties. 
May rath v. Mayrath, Ir. E. 10 £(]. 155. 


Of Probate Action when included in Costs 

•of Administration.] — ^A testator by his will gave 
2,000Z. to be equally divided among certain 
legatees, and the residue of his estate to his 
oxecutrix. The will w’as proved, but an action 
to set aside probate wasshortly afterwards com- 
menced in the probate division against the exe- 
■cutrix by certain of the legatees, who wei*e also 
next of kin of the testator, some of the plaintiff’s 
being married women, suing without their hus- 
bands. Judgment, with costs of that action, was 
•entered for the executrix on February 7th, 1879 ; 
and on March 1st, 1879, an action to administer 
the testators estate was commenced in the 
•chancery division by some of the plaintiffs in 
the probate action and some legatees, the hus- 
bands of the married women being now joined 
as plaintiffs against the executrix as defendant 
the executrix thereupon paid the 2,<.)00Z. (less 
•duty) into court, under an order which provided 
against its being paid out without notice. The 
probate division made an order on August 1st, 
1879, directing the plaintiffs in the probate 
action to pay the specified taxed costs thereof to 
the solicitors of the executrix, and the executrix 
thereupon obtained a charging order in the 
administration action 'against the share in the 
fund in court of one party onl}^ not being one of 
the married women. All the shares in question 


had been assigned or incumbered before the date 
of judgment in the probate action : — Held, that 
the costs of the probate action were expenses of 
administration caused by the acts and conduct of 
the legatees, and proper to be deducted from the 
legacies themselves, and to be considered a charge 
upon them as against assignees, incumbrancers, 
and husbands taking in right of their wives. 
Knapman, In re, Ktutpman v. Wreford, 50 L. J., 
Ch. 629 ; 18 Ch. D. 300 ; 45 L. T. 102— C. A. 


Executrix entitled to set off in Priority 

to other Claimants.]— Held, further, that the 
executrix had not by payment into court of the 
specific fund resigned any claim she might have 
against it for expenses of administration, and she 
was entitled, in priority to all parties claiming, 
to set off against such share therein, and to be 
paid the proportionate share of the taxed costs 
of the probate action. 11), 


Orders for Costs enforceable — Action on.] — 

An ortler of the president of the probate division 
that defendant pay plaintiff a named sum, being 
the amount of plaintiff’s taxed costs of a dis- 
continued probate action which defendant had 
been ordered to pay, may be enforced by an 
action in the queen’s bench division. Norton 
V. Greyory, 14 E. 735 ; 73 L. T. 10— 0. A. 


Elegit.] — A defendant in a suit having 

been condemned in costs, and having neglected 
to pay them, and having no personal property,' but 
having real property ; — Held, that the court had 
power to issue a writ of elegit. Heath v. Heath, 
29 L. T. 931 ; 22 W. E. 266. 


Sequestration.] — A writ of sequestration 

having been issued to enforce an order for the 
payment of costs, the sequestrator demanded 
possession of the property, which was in the 
hands of parties holding under the person whose 
estate had been sequestered, and was refused 
possession. The court declined to enforce the 
sequestration by an attachment against those 
parties, but granted a writ of assistance to the 
sheriff for that purpose. Ba.yley v. Bayley, 4 
aw. & Tr. 222 ; 29 L. J., P. 72. 


Out of what Estate payable.] — The court 

has not jurisdiction to order costs to be paid out 
of real estate. Youny v. Bendy, L. E. 1 P. 344. 

When the court made an order for the payment 
of the costs of a defendant who was interested 
in the residue, and had unsuccessfully contested 
the validity of a will out of the estate, and 
it afterwards appeared that the residue was 
insufficient to meet his costs, and that unless 
the order -was varied a specific legatee, who had 
not appeared at the trial, would have to con- 
tribute towards those costs, the court allowed 
the legatee to enter an appearance in the cause, 
to enable him to move the court to vary the 
order. Ih. 

An order of the probate division directing 
that the costs of a party to proceedings before 
it shall be paid imports that they shall be paid 
out of the personalty. Shaio, In re, Bridyer v. 
Shaw, 64 L. J., Ch, 47 ; [1894] 3 Ch. 615 ; 8 E. 
555 ; 71 L. T. 615 ; 43 W, E. 159. 
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to its cnncealniuiit by her direction from the ^ 5 ^ Taxation of, 

defeiuknt in the suit, who opposed probate of p of an unsnc. 

it biu failed, hi the eircunistmiees of the case ^Principle of.]--\\'hen ™ f 

the court was of opinion that the defendant was cessfui party aic dnected to | ‘ ■ , 

entitled to his eostk and ordered such costs to be ; they are nor taxed on hbeial a .cale as 

puiil ratably out of the real estate. Smith v. j een P^^J^toi and client. » .tf j >> :tr -J 

Mophinaan, 47 L. J., P. 40 ; 4 P. D. 84 ; 3D L. T, i L. J*. 1 . 43. ^ 

PM - 'V» \V U 884 * Tnasmiich as, bv 20 k 21 vict. c. w, s. 01, tiic 

‘"Thetcnid iias no jnrMictioii to order costs to ! beir-at-Iaw is put in the same position ns the 

be paid our of real estate ; and it is tlie practice j f of km, the same’pnnciples as to wib 
of tiie court without having regard to the ^ 

amount tu' the uwnemhip of the property, if the ?^+5^vnrfr 

ea^* hns been a proper one for litigation, and has j ^^‘here tnere are separate {Iciendaiits lia ^ ^ ■ 

been properly coiuUicTed, to order the general | ^^‘"^ts, the costs will be distnbiited in })ropmtioii 

costs ro be 'paid our of the personal estate. ! tt> the issues raised by the respective pleas, lo. 

Ac/Z/j' 7 . Ir. l.. it tq. i>.p. Amount Allowable.] — On taxation of 

costs, as between solicitor ancf client, the sohdule 
tor some montiis. lueii the probate court, and „ - , , • i-i +-,,..Vwv. 

the house of lords on apj.eal from the probate T 

court.decreed probate to B. instead, and directed ;To 

all the costs to be paid out of the eWate. Thcie exercised upoii tl e principle 

was very little peibual estate, but considerable to the solicitor and justice to the 

real esrate. B. filedabill for the admiuistratiou opposite party. ^ RyanY Bop,,, Ii-. K. 7 Eij 92. 
of the re.al and poisonal estate of the testator in loiiiuneiation foi loss of time, which 

order to obtain payment of his costs :-Held, attending during the^ exami- 

tbat the probate emit not having jurisdiction of other witnesses fairly claim, may 

over real estate, could not, neither coidd the ^ Pa'tl to them and charged to the opposite 
house of lords on appeal from the probate court l^’ty- -‘ "• 

make an order for im-ment of the costs out of J” “'I testamentary suit a compromise was 
the real estate. B. therefore was not entitled to ®®®®te(l by counsel one of the terms of the 
a decree for the administration of the real estate, f rangement being that the plaintiff should pay 
but as he had acted for some time as executor, he P 'he defendants attorney a specified sum for 
was entitled to a decree for the administration of Held, that the attorney was 

the personal estate. Cliu,-ter v. Chu-ter. 45 L. J., to receive the sum specified, and there 

Ch.7U.'.;3Ch.D.2l8;34L.T.412;24W.E.874 nothing to shew that he had acted 

Where the heir-at-law successfully resists pro- W respect of the compromise, that 

bate of a will of real estate, the court of probate was not liable to tnxation- 

has no jurisdiction to charge tlie real estate with B. 3 P. 115 ; 29 L. T. 249 

the costs uf the litigation. Spicton v. Xewtou, ''' ' 

13 h\ C h. He[). 24.). Counsel.] — In taxing a bill of costs the regis- 

Where no Estate out of which Costs can ■ bound, by the practice of the preroga» 

he paid.]— -A wife, having a power of appoint- number of counsel to be^ 

ment over certain funds, execiitctl the same bv but should exercise his own discretion in 

will in favoui' of her husband. The funds were uiatter. limine v. JBraine, 1 Sw. & Tr. 271 
handed over to the husband in the lifetime of his - f 151« 

wife, anti by him transferred to the ti-ustees of a . making an allowance for briefs, he should 
settlement made in anticipation of the marriage whether they have been made imneces- 

of his mluptetl daughter. The husband survived | expensive, Ih, 

his wife but did not prove her will, and died question brought before the court on tins' 

possessed of pioperty of only nominal value. ^PP^^cation having been raised by the registrar, 
Subsequently his representative propounded the application were not allowed against 

will of the wife, and was oppo.scd by her next of plaintiff. Ib. 

kin, A copy of it was pronounccil for, and the interfei'e with the registrar’s 

costs of the next of kin ordereil to be paid out of f^^scretion as to the number of counsel to be 
her estate : — Hehl, that there was no property ‘'^bowed, and more than one consultation in the 
out of which such costs could be paid. Adam,wn of a cause is never allowed. Edward.^ 

V. namuwnd, 43 L. J., l\ 17 ; L. R. 3 P. 141 ; 1 & Tr. 276 ; 29 L. J., P. 145. 

« ^ Of Special Jury.]— An application for acertiil- 

^ Staying Proceedings until Payment.]— A. died cate that a case was a proper one to be tried bv 
mtestnte.aiidicttemofadministrationofhisestate a special jury ought to be made immediatelv 
were grantetl to B. as his half-brother and one of after the verdict has been given ; and if made on 
the next of kin. C. commenced against B. an a subsequent flay is too late. Shipper v Sblpoer 
action in the chancery division for the adminis- 29 L. J., P. 133; 2 L. T. 636 ; 8 W. 14 589' 
tration of tlie estate of A., alleging that he was EilUm v. Caifrey^ Ir. R. 6 Eq. 363 
the materiini umrie and sole ne.xt of kin of the ^ ‘-r 

intestate, ami that B, was illegitimate The witnesses.]— In taxing the costs of a trial, 

action was dismissed for want of prosecution i;egistrar has a discretion as to the number 
and C. afterwards commenced a fresh action ^ ^bose expenses should be allowed* 

against B. in the probate division for the revo- Payne, supra, 

aition of the grant of letters of administration. 

The court refused to order a stay of proceedings Security for. 

48 L. J., P. 28 ; 39 L. T. 611 ; 27 W. E. 232. ’ Fn TZl A ^•PPears'i 
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and alleged that he w'as B. The court refused to 
make any order on the defendant to give security 
for costs. Rolmui v. Bobmu., 3 Sw\ & Tr. 568 : 34 
, L. J., P. 6 ; 10 Jur. (x.S.) 1243 ; H L. T. 459. 

A. claimed administration of the estate of E., 
as having died intestate in 1843. The defendant 
pleaded that E. did not die in 1 843, or at any 
other time ; in fact he alleged that he himseif 
was E. The defendant was permanently resident 
at Bathurst in New South Wales. The court 
refused to order the defendant to give security 
for costs. Ilj. 

The court wall not order a plaintiff to find 
security for costs, wdien, though a foreigner, he 
is staying in England at the time of the applica- 
, tion, and there is nothing to lead to the suppo- 

! sition that he is on the point of leaving the 

I country. His affidavit in opposition to such an 

i application need not state an intention of perma- 

: nent I’esidence. Orisjnn v. JDorflmnl., 1 vSw, & Tr. 

I 522 ; 6 Jur. f^.S.) 303 ; 1 L. T. 446. 

13. Orders and Decrees. 

Amendment,] — When the court pronounced 
; for a will, but in its decree made no order as 

I to costs, it subsequently amended its decree by 

j ordering the costs of the legatee, who had pro- 

pounded it, to be paid out of the estate. Beiosher 

V. Williamti, 3 Sw. & Tr. 62 : 8 L. T. 290 : 11 Wh E. 

ty'':,.. 541. 

,• Effect and Operation— Oenerally.]— The 20 & 

i 21 Viet. c. 77, s. 25, enacting that the court shall 

have the like powers for enforcing its orders as 
I are vested in the court of chancery in relation 

I to suits depending there, does not constitute 

an order of the pj’obate court for payment of 
money a charge on laud within 1 2 Viet. c. 110, 

s. 13. Prait v. Bnll, 1 De G., J. & S. 141 ; 1 
i N. E. 298 ; 32 L, J.. Oh. 144 ; 9 Jur. (x.S.) 239 ; 

7L. T. 702; 11 W. E. 295. 

The court of probate has, under 20 & 21 
Viet. c. 77, s. 25, the like pow’ers, jurisdiction 
and authority for enforcing its orders, decrees 
and judgments as are by law' vested in the court 
of chancery, but the limit of this 'authority must 
be found in the pow’ers exercised by the court of 
chancery prior to the passing of 1 & 2 Viet, c, 110. 
The court of probate does not ])ossess the addi- 
i tional pow'ers and authority indirectly conferred 

! upon courts of equity for the enforcing of their 

orders by that statute. Crhfuti v. Cumano^'^S 
L. J., P. 28 ; L. E. 1 P. 622 ; 20 L. T. 150 ; 17 

W. E. 535. 

Next of Kin bound by.]— A next of kin, 

who has been cognisant of and priv}' to a suit 
betw'een the executors and another next of kin, 
is bound by the decision in that suit, although 
he has not been cited to see proceedings, and 
has not intervened therein. He cannot therefore 
reopen, the question of the validity of the w'ill 
after its validity has been established in such 
suit. Patel} ft.^ V. Barnes, 2 Swl k Tr. 486 ; 31 
' L. J., P. 61 ; 8 Jur. (x.S.) 313 ; 6 L. T. 658. 

A next of kin, although not cited to see proceed- 
ings, and not having intervened, is bound by 
a decree in a suit in which a will is contested 
by other next of kin, if he was cognisant of the 
suit and had an opportunity of intervening. 
WyteheHey v. Afidreivs, 40 L. J., P. 57 ; L. E. 2 
, P. 327 ; 25 L. T. 134 ; 19 W. E. 1015. 

' But this rule does not apply to a case when 

the parties to the suit compromise it, and the 
decree is founded on the compromise. Ib. 


The court having pronounced for a will in con- il 

sequence of a compromise -betw'een the parties 
contesting it, a next of kin, wiio w'as no party ij 

to the suit, although cognisant of it, w'as held 
not to be barred by the decree from instituting I 

a fresh suit for the revocation of probate. Ib. 

Heir-at-law bound by.]— The heir-at-law j 

is bound, as to the personalty, by a decree in a j 

testamentary suit of w'hich he w'as cognisant, | 

although he had not been cited and had not ■? 

intervened, unless the decree w’as founded on a t 

compromise or something equivalent to a com- [ 

promise. Mora?i, In goods of, Ir. E. 8 Eq,. 

303. 

When, therefore, probate has been decreed 
on a verdict directed in consequence of the 
non-appearance of a party to the record, an heir- 
at-law’’ so situated was held to be barred by the 
decree from disputing, save as to the realty, the 
validity of the wdll proved, and condemned in 
costs. Ib. 

Acts as an Estoppel.]— After administra- 
tion of the effects of E. had been granted to Wh 
as one of the next of kin, a suit was instituted in 
chancery to which he was a party, and in it the 
question was raised who were the next of kin of 
E. The administratrix of S., wffio in his lifetime 
w^as one of the next of kin of PT, obtained leave 
to attend and took part in the inquiry, which 
resulted in a decision that W. was not one of the 
next of kin of E. A suit for revocation of the 
grant of administration w^as afterwrards insti- j 

tutecl against W. by A. and B., wffio w*ere the next f 

of kin of S., the administratrix of S. having c 

renounced her right to administer the estate of r 

E. : — Held, that, although as against the admin- 
istratrix of S., W, W'ould have been estopped by * 

the decision of the court of chancery from alleg- 
ing that he w'as one of the next of kin of E., he 
W'as not estopped as against A.^andB., as they did 
not claim through the administratrix of vS., and 
w'ere not parties to the chancerv suit. Sjjencer 
V. Wfllnms, 40 L. J., P. 45 ; L.^E. 2 P. 230 ; 24 
L. T. 513 ; 19 W. E. 703. 

Varying Decrees.] — The court has no juris- 
diction to vary on motion a decree W'hich had 
been passed. O' Kelly v. Broioiw, Ir. E. 9 Eq, 

353, 

Compromise — Enforced as a Eule of Court.] — 

In a cause of proving a wdll and codicil in solemn 
form, promoted by the executor against the legal 
personal representative of the sole next of kin, a 
comyiromise having been agreed to, by wdiich a 
verdict establishing the will and codicil W'us to 
be taken by consent for the plaintiff, and the 
defendant w'as to receive 2,0002. out of the estate : 

— Held, that the judge had jurisdiction to make 
the terms of the compromise a rule of court and 
to enforce it as such. Probate of the wall and 
codicil W'as decreed to the plaintiff, as executor, 
the tei'ms of the compromise being embodied in 
the decree. Harvey v. Allen, 1 Sw. & Tr. 151. 

The court, having jurisdiction, under the judi- 
cature act, to enforce the performance of con- 
sents, will not refuse to make them rules of court, 
except in the case of complicated accounts. 

Warmingham v. Norman, 1 L. E., Ir, 272. 

Eefusal of Court to make Terms a Eule 

of Court,] — But wdiere on a trial, before a judge 
of assize and a jury, of issues relating to the 
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v;slidity <jf a will, certain executors of which : they are married women and have no separate 
wore the plaintiffs, and certain other executors ' propert 3 \ IIiu^rlaY.Bmdhury, 2 t Tr. 459 ; 
of which were the defendants in the suit, a verdict i 81 L. J., P. Si\ ; «i L. T. 163 ; 10 W. K. 447. 
was taken by consent for the plaintiffs on an • An attachment will not be graiite<l against a 
iiu'etmient made an order of nisi prius, one of > married w’-oman for disobedience of an order for 
trie terms of which tvas that the executors (the , payment of costs if she has no separate property, 
ficleiulants) should renounce pipbate, the jurlge i But the onus of establishing that fact lies upon 
rot used to make the order of nisi prius a rule of her ; and if she does not appear, upon a motion 
the court, on the ground that the court of pro- for an attachment, of which she had notice, the 
bate could not properly enforce an agreement court will ai'ant the attachment. Parlier v. 
ilutr any executors of a will should renounce IIk% 3 S^v. k, Tr. 436 ; 83 L. J.. P. 154. 
probate thereof, but granted probate to the ^ 

i4aimifTs. v.TiW/,2 8w% ck Tr. 602 : refusing to bring in Will. j —A person 

32 L, P. 8:11 W. K. 31. ' served with a subpoena under 20 & 21 Viet. c. 77, 

WluMi a suit is compromised before trial the fo bring in a testamentary paper, failed to 

court will not make the terms of compromise a comply with it. On a motion for an attachmcint 
rule of eomrt. as it has no [)ow’er to enforce com- against him .-—Held, that, in accordance with 
idiaiice with the terms: but it will make an order ^'b’d. XLIV. r. 2, the party proceeded against 
that the contentious [)roceediims be discontinued, bare notice of the application in the lirst 
and that the terms of compromise be tiled in the ^ristance. Balgent. v. BaUient, 1 P. D. 421 ; 33 
registry. Boadnhjht v. Cnrfn\ 3 Swx Tr. 421. 462 ; 24 W. K. 43. 

^Vhere, at the trial of an issue by agreement court granted an order for an attachment 

bt^tween the paiiies a verdict is taken by^onsent, A. for disobedience of a subpuena to bring 

t-tkii a ureument cannot afterwards, even with the ^'bll ; but directed that the attachment 
c(urst‘nt of the parties, be made a rule of court «bould lie in the registry for eight days after 
unk>s that wms a term of the agreement. Brans ^^ctice to A. of its having issued, before pro- 
V. 30 L. J., p. 184, ° * ceedings should be taken to enforce it. Simmons 

During the progress of a suit, a compromise 27 L. J., P. 103. 

wns eiitereil into by the parties and committed to ^be ap})li cation for such attachment is couteii- 

WTiting. A verdict w^as thereupon given for the tious business. Ib. 

validity of the will but no ordei^ made as to Where a subpoena has been personally served 
the eo-its. The court, tw’o years afterw\ards, I individual to bring in a testamentary 

refu^eti to permit the terms of compromise to be I P'd^er, and such individual fails to com])ly thei'e- 
em bodied in an order to be enforced as a rule of ' ^'bth, the court will not at once order ari‘attach- 
court. (krnttx, Chnstiam L. R. 2 P. 181 ; 24 against him, but will make a pre- 

L. T, 236. iiminary order that he shall attend in court to be 

^ examined in reference to his possession of such 

Attachment paper. ParkinsonY. Thornton, 37 h, J., P. 3. 

Por Nonpayment of Money or Costs.l— When . executors appointed in a will intermedclied 
an order has been made for payment of costs estate, but did not take probate of the 

the court will not grant an attachment for non’ Slaving been cited to do so, and not having 

payment of them without an affidavit of iiersonal ^^beyed the citation within the time limited by it, 
service of the original cider on the party to be I ‘Attachment w^as applied for against them, 
attached. Thomas y. Croicther, 2 Sw. & Tr. 501 • ^ refused to order an attachment in the 

11,861. ’ I brst instance, but directed that a peremptory 

The court will not consider the question of ' ®bould be served upon them to take probate 
issuing an nttaehmeiit for noupavinont of a sum i ten days. Mordaunt v. Clarho, 38 L. J., 

of money ordered to be paid, till personal ser- ^ ^ ^ ; 19 L. T. 610. ’ 

EpSI'fl Jl'll I ’■ 

• defendant, “as administratrix Sequestration, 

of n *be co.^^^ For Nonpayment of Costs.l — The court 

co^ts diuulil such granted a wait of sequestration for nonpayment 

1 HUnm w n b‘Aid out o± tlie estate, and does of costs on an affidavit by the attorney tha^ 

“t not received them, 

and there were no assets Z Z^\ ""J informed him that they also had not 

attachment h>r n - I ^ ‘An received them, notice of the motion having been 

issue 'maiiist n attachment to Ihe court refused to enforce a writ of seques- 

piimia n't to a,i imleTllT'™* 1 ^ a terfamentwy 
b all tl.e pe^Zt’whom t ,o f against the tenants, who 
aWe that they hav-e tlot bem fhose estate had been 

2i) L. J. P. 145 V. seqne&ffeied, and w^ho refused to give up posses- 

The same strictness will Tint i but oidered a wTit of assistance to the 

issuing a sequestration. Ih, before be issued. Bayley v. Bayleij, 29 L. J., 

Against Married Women.]— Where the court made on 

has condemned the defendants in costs Ll h^ Ip bot h as executor of the original 

inade an order upon them for the payment of being hunself a party, to pay 

the same, it will refuse to direct an ^ having been paid, 

-to issue against them for ■ noncompliauce^S Appointed, and the defendant 

that ojxler, on their stating, on affidavit Tblf abroad, a WTit of sequestration issued 

on amaavit, that against his real and nersnnni a i" 
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fimoimt of- stock was standing in the books of 
the Bank of England to the credit of the defen- 
dant, as executor of the original defendant in 
the suit, and a dividend was due thereon : — Held, 
that the coint of probate had no authority to 
make an order upon the Bank of England (with- 
out their assent) to pay over such dividends to 
the sequestrators. Crl<i])Ui v, Chunam^ 38 L. J., 
P. 28 ; L. E. 1 P. G22 ; 20 L, T. 150 ; 17 W. E. 


16, Other Matters of Practice. 

Statute.] — 55 Viet, c, 6 j>r{)ndes for the recog- 
nition in the United Kingdom, of j^robaten and 
Ictter^i of adminidratlon granted in Britidi 
ponsennom. 

Photographing Signatures.] —The court will 
allow a photograph to be taken of signatures to 
a document purporting to be signed by an alleged 
testator when it thinks a proper case has been 
made. KeiUon v. Underwood, Ir. E. 1 Eq. 59. 

Appointment of Eeceiver.] — The court of 
chancery may appoint a receiver of jjersonal 
estate pending the grant of probate, delayed on 
^account of a caveat having been entered where a 
suit in the probate court has not been actually 
constituted. Parhin v. Seddonn, 42 L. J.. Ch. 
470 ; L. E. 16 Eq. 34 : 28 L. T. 353 ; 21 W. E. 
538. 

The court will also, under the same circum- 
stances, appoint a receiver pendente lite of the 
rents of real estate, if neither the devisee nor the 
heir-at-law is in actual possession. Ih. See also 
Vases ante, col. 482. 

Eeceiver— Security of Guarantee Society.]— 

The security of a guarantee society may be taken 
in the case of a receiver in a probate action. 
Carpenter v. Solicitor to the Treasury, Stolies, In 
goods of 51 L. J., P. 91 ; 7 P. D. 235 ; 46 L. T. 
821 ; 31 W. R. 108 ; 46 J. P. (568. 

Presumption as to Death — Advertisements.] 

— The court refused to dispense with the usual 
advertisement in newspapers before presuming 
the death of a sailor who had been last heard of 
in 1859 as then about to sail from New Zealand 
to China in a barque now believed to have been 
lost. Atkinson, In goods of, Ir. E. 7 Eq. 219. 

Marking Papers.]— A will, with the necessary 
.affidavits, was forwarded to the executor in 
India. The several papers were returned correct 
in every respect save that the will was not 
marked by the person before ■whom the executor 
was sworn, as requiretl by r. 49 of Buies and 
Orders, 1862. The court, under the circum- 
■stances, dispensed with the rule, and decreed 
pi'obate. Williams, In goods of, 17 L. T. 484 : 
16 W. E, 406. 

Caveats.] — Executors of a will affecting realty 
ca-imot be prevented from obtaining probate in 
common form by a caveat entered by the heir- 
at-law, if he has not been cited. Young v. 
Kerrie, 4 Bw. & Tr. 210 ; 29 L. J., P. 69 ; 5 Jur. 
<N.S.) 1318. 

If an heir-at-law enter such a caveat, it is not 
necessary for the executors to deliver a declara- 
tion ; and if they do so, and the heir-at-law does 
not plead to it, he \vill not be condemned in the 
costs incurred in delivering it. lU 


A married woman, under the powers given to 
her by her marriage settlement, executed a will. 
Subsequently the marriage was dissolved, and 
the will itself was destro^’-ed by burning. 
Administration' having been taken by her next 
of kin, was called in by the residuary legatee 
named in the will, who propounded the same, 
and the next of kin made no defence. A caveat 
had been entered by the person interested under 
the settlement in case the deceased had not 
duly executed a will ; but such caveat was not 
warned by the party propounding the will. 
The court directed that the caveat should be 
warned, in order that the party who had entered 
it might intervene, if he thought proper. Jling 
V. Ming, 36 L. J., P. 51 ; 16 L. T. (59 ; 15 W. R. 
718. 

A receiver pendente lite cannot he appointed 
where a caveat has been entered and warned, 
and appearance has been entered, but no writ 
has been issued. Parker, In re, Bearing v. 
Brooks (infra, col. 627), explained. Salter v. 
Salter, 65 L. J., P. 117 ; [1896] P. 291 ; 75 L. T, 
7 ; 45 W. R. 7— C. A. 

Inventories.] — An attachment will be granted 
against a married woman for non-compliance 
with a citation calling upon her to file an inven- 
tory in the registry of an estate of which she is 
administratrix. Baker v. Baker, 2 Bw. & Tr. 
380 ; 29 L. J., P. 138. 

All administrator in custody under an attach- 
ment, obtained by the persons entitled in distri- 
bution, for not filing an inventory, is not entitled 
to be discharged from custody upon his filing 
such inventory, except upon payment of costs* 
Marshnum v, Brookes, 32 L. J., P. 95 ; 11 W. R. 
549. 

The court has no jurisdiction to compel an 
administrator, who obtained his grant of admi- 
nisti-ation from an ecclesiastical court before 
January, 1858, to file an inventory of the goods 
of deceased in the registry. By 20 &: 21 Viet, 
c. 77, s. 87, such inventories are returnable only 
' into the court of chancery. BouKerie v Max- 
I well, 36 L. J., P. 3 ; L. E. 1 P. 272 ; 15 L.T. 137 ; 
15 W. E. 89. 

Bringing into Registry Testamentary Papers.] 
— It is not sufficient, in order to make out the 
title to a term of years, with the view of obtain- 
ing administration, to refer to deeds deducing 
such title in affidavits ; the deeds themselves 
must be brought into the registry. Keene, In 
! goods of, 1 Bw. & Tr. 265 ; 28 L. J., P. 34. 

Subpoena to bring Scrip into Registry — Con- 
tempt of Court.] — ^Where a writ of subpoena was 
issued in a non-contentious matter directing R., 
a solicitor, to bring into the probate registry a 
scrip which was stated to be, but which was not 
in fact, in his possession or control : — Held, that 
his non-compliance with the subpoena was not 
under the circumstances a contempt : that the 
fact that he had not followed the practice 
general in such a case (and compulsory in a con- 
tentious matter) of filing an affidavit explaining 
the reason for his non-compliance, with which 
practice he was acquainted, was not a contempt. 
Bmmerson, In re, Bawling s v. Knmerson, 57 
L. J.j P. 1— C. A. 

Nou-couteutious Proceedings — Declaration 
instead of Oath of Poreigner.j — Upon applica- 
tion by three German executors, all resident in 



Words of BevocatioE included in Will without 
Knowledge of Testatrix. ]--A testatrix by her 
will cunstitiited her illegitimate sou her universal 
legatee aii<l one of her executor, s. After the 
execuriou of the will, and shortly before her 
death, she expressed a wish to bequeath part of 
her fuj'ulture and other personal effects to her 
sistei-, her sole next of kin and heiress-at-law, 
an<l proceeded to write out a bequest givincr 
effect to such wish on a printed form of wilt 
which was duly executed. The form commenced j 
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j bv a clause of revocation : but the testatrix did 


Germany, for prolmte of a will, one of the cxe - 1 ^ 

cuteirs declintxl to take the usual oath, on the| not till up the blanks ui tins pa » 

grraira! that he was not allowed to do so by the | and the clause was not read 
laws of h1s place of residence, and the registrar time of excciitiun, thougli the les ■ 
of the pnnei|nil probate registry declined to ( was. and there was no evidence tlia s ^ ^ ' 
aceq>r his dedaraTioii in lien of the usual oath,; of such clause Held, that, under ' 

but rhe 
or< lered 

all three executors. The rnks of the supreme u. ^ ^ i 

court do not apply to non-c< intentions tirobate ’ 0 ; rbSU2] T. B78 : 1 K. 4i>4. 

oJmri. 1„ »;■. 7.-, L. T. KGS. j If a tratafor cmi,l(>v.s finother to couvey lus 

* • I meaning in technical language, and that other 

Taking Wills out of Keglstry ,] — tuo o.-mi-f i nPT«mi i'wirhont fraud') makes a mistake 
will not allow a will in its custody 


out of its jurisdiction on any alleged necessity 
for the fu rthcraiice of justice. It must presume 
that other eourts wiien >arir.tied that the original 
ductiincnT is wirhlicld by a eonipefent authority, 
will .‘ithnit secondary evidence. Mapfredi, Jn 
f/cfif/A* oj\ I Sw. vSe Tr. l.Vi ; h \V. Ih 71)2. S, lb. 
//if/, Li (Hktih vf 1 S\y. Tr, lih». n. : 27 L. J., V. 

'\Mien an executor is in this country, the 
court will alkwv a will, which has been brought 
into the registry for the purpose of obtaining 
probate, to be ilelivered out to the executor, 
in uolerthat he may be sworn thereto before a 
commissioner, on an exemplified copy of it being 
left in the registry. G'thh.^, In ffouls t>J\ 28 L. J.. 
P. \Kk 


Beceiyer — Injunction — Executor intermed- 
dling with Estate.] — An executor before obtain- 
ing {.n'ohate. ami without the consent of his eo- 
exi.^eutor, intermeddled with assets and made 
preparations to sell them. The court granted 
leave to the co-executor to issue a vvrif for an 
injunetjon and for a receiver. J/ce/r, In gooda 
of, 57 L. J.. V. S7 : IH V. D. MO : 58 L. T.'llSfi ; 
3)1 \V. ih 570 ; 52 .1. P. 20t>. 


y-y — Xhe court j person (without traud) makes a mistake in 
;v''to be taken doing it, the mistake is the same as if the testa- 
'* ' • ’ tor ha^l emidoved the language himself. Colli 

V. Ehtoup, G2 L. J., P. 26; [1893] P. 1 ; 1 B. 
458 : 67 L. T. 624 ; 41 W. R. 287. 

A hulv. after making a previous will aini 
codieil. desired to make a special disposition of a 
small sum of money payable under a policy of 
life insurance. 8he asketl an insurance agent to 
draw up a nill carrying out her intentions. lie 
prociiretl a form, tvhich the testatrix execntecl, 
containing a revocation clause that was allowed 
to remain iindei’ a misapprehension as to its 
effect Field, that the testatrix, having had the 
will read over to her, must, in the absence of 
f raud, be held to have approved as well as known 
the contents thereof, and probate of the last will 
only, with the words of revocation, was granted. 
Guardhouse v. Blachhnrii (L. R. 1 P. 109) and 
Morrell v. Morrell (7 P. D. 68) followed. Ih. 


Application before Probate — Chancery 

Division. j — The .Jmiicature Act, 1873, s. 25, 
sub-s. 8, enables any judge of the high court 1o 
appoint a receiver of a deeeaheiPs estate (before 
gram of ]>rol)ate or administration), notwitli- ^ 
•standing the absence of lispcmlens ; butap[)liea- j 
tions h)j* any sueli onler being on the way to 
proliate piroceedings are properly made in the 
]>robate division, ami if made ‘elsewhere will 
not be encouraged. Parlter, In re, Bearlmi v. 
Bmditt, 54 h. t)., Ch, 694. 


0rant with Omission— Mistake in Bate of 
Beference ,] — k testatrix executed a will in 1S8., 
and a subsequent will in 1889, by which she 
revokeil all previous wills. In 1891 .she executed 
a codicil which by mistake was described as a 
codicil to the will of 1887 : — ^Held, that probate 
mighty be grantc<l of the codieil, together with 
the will of 1889, with the reference to the wnil 
of J887 omitted. Gordon, In goods of 61 L. J. 
1\ 132: [1892] P.228; 67 L.-t. 328. 


Words introduced per incuriam.]— How- 
ever clearly an error can be established in a will, 
unless words have been inserted by fraird or by 
mistake without the knowledge of the testator, 
the court of probate cannot correct it eithe.r by 
the omission of words or by the inse.rtion of 
other words. Harter v. Harter, 42 L. J., P. 1 ; 
L. R, 3 P. 11 ; 27 L. T. 858 : 21 W. R. 341. 

Ujion motion to omit from probate Christian 
names transposed in a will : — Held, that this 
could not be <lone, as it was not shewn that the 
testator tlid not mean those names to be inserted 
in the will, though lie might not have meant so 
to benefit the persons to whom those names 
actually belonged. Burlaclier, In goods of, 75 
L. T. 664. ' ‘ 

And see Oswald, In goods of, 43 L. J., P. 24 ; 
L. R. 3 P. 162 ; 30'L. f. 344. Dent, In goods of 
31 L. T. 552 ; 23 W. R. 417. Morrell v, Morrell, 
51 L. J., P. 49 ; 7 P. D. 68 ; 46 L. T. 485 ; 30 
W. R. 491 : 46 J. P. 328. 


Bame of Legatee inserted twice by Mis- 
take.] — 1\ here a testator in his instructions for his 
will ordered a sum of 20,000/ to be bequeathed to 
his two daughters, Georgian a and Florence, 
ill equal moieties of 10,000/ each, and the con- 
veyancing counsel who settled the will by mistake 
drafted two clauses in each of which the sum of 
10,000/ was bequeathed to Georgiana, ami 
tlie name of Florence was omitted from the 
draft altogether, and such mistake was repeated, 
in *the engrossment, and the will was executed 
by the testator with such mistake in it, the 
court being satisfied on the evidence that there 
had been a bond fide mistake, with the consent 
of all parties admitted the will to probate with 
the name Georgiana omitted from the second 
bequest, leaving the interpretation of the clauses 
as altered to the chancery division, Boehm., In 
goods of, 60 L. J., P. 80 ; [18911 P. 247 ; 64 L T 
806 ; 39 W. R. 576, 
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Same House devised twice over — Omission 
of Adjoining House — Humber of House in one 
Devise struck out.] — A testatrix wished to devise 
Ho. 103, E. Eoad, to A., and Ho. 105, E. Eoad, to 
B., and a draft will was prepared and approved 
by her carrying ont her intentions, but by a 
mistake in the engrossment both devises were of 
103, E. Eoad, and the will was duly executed 
without the mistake having been discovered : — 
Held, on motion, that the court could not substi- 
tute^iOa for 103 ; but that it would grant probate 
: " of the will with the figures 108 in the devise to 

0- ^ B. struck out. WalldeiL In quods of, 1 E. 480 : 

69 L. T. 419. 

Erroneous Eecital — ^Eesiduary G-ift— Excepted 
Property— Intention to Exclude.]-— Where the 
will of a testator contains a general residuary 
gift, then, in order to exclude from that gift a 
particular property belonging to the testator, 
and not otherwise disposed of by the will, it is 
necessaiy to find a plain and unequivocal inten- 
tion on the part of the testator not to include 
that property in the residuary, gift, even if it is 
his to dispose of. Baqot, In re, Paton v. Ormerod, 
62 L. J., Ch. 1006 ; [1893] 3 Ch. 348 ; 69 L. T. 
399— C. A. 

A testatrix, by mistake, recited in her will that 
she had settled upon A. B. a particular property, 
which, in fact, w^as still at her disposition. The 
will contained other recitals and bequests of 
other properties, and also a residuary bequest in 
favour of X. : — Held, that the property mentioned 
in the recital passed under the residuary gift to 
^ X. Ciroultt V. Perry (23 Beav. 275), Ilarru v. 

Harris (Ir. E. 3 Eq. 610), Ila/wks v. Longridqe 
(29 L. T. 449), and Clibhorn. y. Cimorn (9 
Ir, Jur. 381) observed upon. Ih, 

Torn Will — Incomplete Eestoration — Copy.] — 

The will of a testator was, after his death, torn 
into pieces by one of his sons wdiile a copy was 
being made by the executor. Most of the pieces 
were recovered and gummed together ; but there 
were still some blanks left, and it was in an 
incomplete form when presented for probate, 
though the copy shewed wdiat all the words 
omitted in the blanks had been : — Held, that 
probate might be granted of the incomplete will 
and the copy as together constituting the will of 
the deceased. Lelqh, In goods of, 61 L. J., P. 
124 ; [1892] P. 82 ; 66 L. T. 379, 


Yin, ESTABLISHMENT OF WILLS AND 
ISSUE DEVISAYIT YEL HOH, 

A. Gexeeal Prii^ciples. 

Jurisdiction of Court of Equity.] — A court of 
equity has no jurisdiction to declare what is or is 
not a man’s last will. Pemberton v. Pemberton, 
13 Yes. 297. 

A court of equity has no jurisdiction to deter- 
mine on the validity of a will either of real or 
personal estate. Jones v. Jones, 3 Mer. 161. 

Will of real estate not to be proved on a 
reference before the Master. Leeh mere v. JBrasier, 
2 Jac. & Walk, 289 ; 22 E. E. 130. 

Bill by an heir-at-law for an issue to try the 
validity of a will made in England dismissed 
partly on the ground of his acquiescence both in 
the ecclesiastical court and upon a bill to per- 
petuate testimony, but principally because the 
lands lay in Pennsylvania. Pike v. Iloare, 2 Eden, 
182 ; Ambl 428. 


If a British subject domiciled in a foreign 
country by his will appoints A-. his executor, but 
makes a disposition of his personal property 
which, though valid by the laws of England, is 
invalid by the laws of that foreign country, 
the court of chancery is at liberty, notwith- 
standing probate may have been granted to A. in 
this country, to hold that the will has no operation 
beyond appointing A. the executor. Thornton v. 
Oiivllng, 8 Sim, 310, 

' A., seised of lands subject to mortgages, devised 

* them to B., in whom the mortgages became 
' vested : — Held, that the court had jurisdiction 
in a suit instituted by the heir of A., praying the 
ordinary redemption relief and an issue devisavit 
vel non, to grant such an issue. Mfmont v. Bareli. 
14 Ir. Ch. E. 564. 

A court of equity has no original jurisdictiori 
to try the validity of a will either of real or 
personal estate, but where on a bill filed for the 
removal of terms, or for other etpiitable relief, 
the validity of a will of real estate incidentally 
comes in question, the court will proceed to 
investigate that question, and will, generally 
speaking, for the purpose of informing its 
conscience, direct an issue devisavit vel non* 
Middleton v. Sherburne, 4 Y. & C. 358. 

On question of validity of devise, issue at law 
must determine it. Bawson v. Chutev, 9 Mod. 90. 

Wills cannot be set aside for fraud and imposi- 
tion in equity, because if of personal estate they 
may be set aside in the ecclesiastical court, and 
if of real estate by issue at law’ devisavit vel non. 
Kerrieli v. Bransby, ! Bro. P. C. 487. 

A bill can be maintained by a devisee of the 
' legal estate in real property, who is in possession, 
for the purpose of establishing the wrill against 
the testator’s heir-at-law, although the heir has 
brought no action of ejectment against the 
devisee. Boyse v. Rossborovgh, 1 Kay, 71 ; 2 
Eq. E. 675 ; 3 De G. M. & G. 817 ; 23 L. J., 
Ch. 305 ; 18 Jur. 205 ; 2 W. B. 91. 

Previously to the statute of frauds the court 
of chancery frequently took upon itself to deter- 
mine the validity of wills by inquiry before some 
of the masters of the court, a practice wdiich has 
ceased .since the case of Kerrieli v. Bramby, 
supra. Ib. 

But as early as the time of James I. it appears 
to have been considered that the proper mode of 
trying the validity or invalidity of a will of real 
estate was by a trial at law, the court of 
chanceiy reserving power to deal with the case 
as justice might require, Ih. 

The proceeding in equity to establish a wfill 
against the heir differs very much from assisting 
to ti’}’’ its validity or invalidity, either by remov- 
ing the obstacle of an outstanding term, in which 
case the trial at law woulil be by ejectment, or 
by perpetuating testimony concerning the will, 
because, by a decree establishing the will, the 
heir-at-law is so bound, that a perpetual injunc- 
tion w^ould be granted agaiust him, if after such 
decree he should attempt to impeach the will. 
Ib. 

The origin of this jurisdiction is obscure ; but, 
on principle, it cannot arise from the fact of the 
devise being upon trust, for that can make no 
difference to the heir, or because the court ex- 
periences a difiSculty, for then, in all other cases 
of difficulty occurring under deeds, there would 
be the .same jurisdiction. Ih. 

Hor can it be for the protection of trustees, 
because the jurisdiction exists where there is no 
trust, but only the obstacle of an outstanding 
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k'u'al estate, which prevents an action at law. | inquiry, aiul the court will put the plamtiS m 
j); ■ ‘ possession if suocossM ; hut if ho tails, it will 

Bat upon principle and authority there is an I not enable him again to open the question. 

inherent equity on the part of the devisee^ whether Lorett y. ^ tV: J. 1 ; ^ Jui. •‘'•J 

leiral or equitable, arising from the mere fact of 1130 ; 5 W, B. 5. ^ t 

tin* <levise. to have the will established against An issue devisavit vcl non had been directed 
tiieiioir. Ih, 'to fty the validity of a latm* will as^ to real 

An averment in such a bill that A. claims to be property, and a time was limited whereiil to tiy 

lieir uf the testator, supported by a statement it. The plaintiff in the issue claiming tinder 

th;d he has sued in that character in Ireland and the later will withdrew the record dm mg the 
snceeedcil is sufficient. Ik pendency of an appeal to the prny council, 

Tliat the legal estate has been conveyed by the which resulted in the establishment or that, wiiJ. 
plaintiff to his own trustee since the testator's An order was made in 18-1-2 directing the issue 
death cannot mve any eqiiitv to sustain such a to be taken pro confesso ; and as consequential 
bill. Ik See also Lorti vl Itmit, infra. thereto a subsequent order was made vesting the 

enjoyment of the property in the claimants 


Proving Will of Lands. — Though it be proper under the earlier will Held, rimt there weie 
to prove a will of lands in" equity, yet the same is mi s[)ecial circumstances to take the cas_e out 
n«.)T absolutely necessary, any more than it is of lbs usual counsc. lownley v. Beetle, 1 vV. B. 
to prove tile deed in equity. Cotton v, Wihwn^ 

3 I . l\ms. 1J2. Effect of Issue.]— Bill by heir-at-law against 

Will of Copyholds,]— There is no ease in which ‘lessee to set aside will as Imving been obtained 
tile court luf/ established a will of copyholrLs. p undue influence and mis vepieset.tat^ 
,ScuiI,k>, the probate copy of a copyholders will testator, at whose death there yeie onfetaiidmg 
is sumcient to lead tlio uses of a sun-endor to the «nd tenancies which would be 

u^e t .f his will. Arche,- v. SluU,-, 10 Sim. 1121. ^ bar to ejectment by plaintiff. Issue directed 

at hearing devisavit vel non ; verdict m favour ot 
heir. Motion for new trial refused ; and by order 
Construction.] — Courts of equity determine on further directions will declared void. Appeal 
on devises of legal estate, as courts of law do. devisee against the orders directing the issue 
^tojor V. Ambl. 31.5. ^ declaring the invalidity of the will : — Held, 

\\ here a title depends on the words of a will, g^oh a case, where an action of ejectment ' 


this is lu-operly determinable in equity, ^by a jg bailed by an outstanding term, the fittest 
.imlee and ,, Taiuitr v. )ri.sr, 3 j-epof generally is to restrain the term being set 

F. u rns. 2i'H» : Cas. t. I’alb. 284. ^ bar, because such a course leaves each 

party at liberty to assert by legal proceedings 
Tn a creditor's suit, since the 3 &: 4 what is in substance a mere legal right. But the 


Practice. 1 - 


‘WiU. 4. c. J04, for making the real estate subject court of chancery has power to direct the legal 
to fhe debts, it is not necessary to establish the question to be tried by an issue, and will use that 
will against the heir, (roodchild v. Terrdt. power in cases where effectual relief would not 
5 r.eav, ,3U8. ^ ^ be given by merely restraining a party from 

When a bill juuyod that the rights of all setting up the outstanding term, as where the 
parties interested niiglit be declared, and set subject-matter of the devivse is a mere equitable 
forth the testators will and codicil, and averred right. Difference between the two modes of pro- 
that the defendant was untruly described in ceeding discussed and commented upon. In 
tlie Ci'ulieil as the testator’s next of kin and deciding whether the trial of an issue devisavit 
heir-at-law. and that he had obtained probate vel non has been satisfactory, the C(vart of 
on an untrue allegation that the executors were chancetT does not act on the same principles 
dead, tlierc being no distinct averment of the as a court of law in ejectment where the same 
diameter in which the plaintiff claimed :— A will is in dispute, because, in the latter case, the 
<kMnmTer was allowed with leave to amend, defeated party may bring a fresh .action, tint the 
V. A/i-d’.vw;/, 4 Criff*. 30() ; 1) Jur. (N.s.) Uff) ; consequence of a verdict satisfactory to the 
t L. j . 480. _ ^ _ court of chancery on the issue is to stop litiga- 

Alt hough It IS the rule that a will is only tion for ever. Boy^ie v. Ronnhonmali.. 6 H. L. Cijis. 
c-<tiiblisiie(i against the iieir from the day of 1 ; 2« L. J.. Ch. 256 ; 3 Jur. (N.s.) 373 : 5 W E 
2 t..s pruductmn, the court allowed, on the applica- 414. 

tion of the plaintiff, that the decree should be Testator by his will devised his lands in Ireland 

daied on the day it was prononneed, though the ami England toB. The will was disputed bv A 
will was produecd on a later day. Sealer, the heir-at-law, who filed his bill in Ireland to sot 
l_ ,Jur. 106. . , , it aside. An issue had been directed and a verdict 

ihe court of chancery, m decidmg whotlier given against the will, and a motion for a now 
1,1 yl r’i ‘tevisavit vel non has or has trial refused. B. filed a bill in England to have 
la “I precisely the the mil established, and to have it 'declared that 

.-amt piinLiplts as a cnuitof law, where a similar the English estates passed under it • — Held that 

the proceedings ill Ireland were no bar to k’s 
hitter “ <li«P»te ; for in the obtaining an issue in England to tiy the validity 

latter ease, if the jury come to an en-oneous of the will, the verdict in Ireland havinTno 
brhfi“f““' ‘2 defeated patty to authority to conclude the question as to^ the 

bring his olaim, in a fresh action, under the English estates, although pronounced upon the 
cousuteihon of a new jury, and so from time to same wiU. Boyre v. icKS ! T & t 

'l’bmllelinb5tb¥"-^='-^^ ' 

101 e^u to feimt out furthei litigation and was illegitimate, and making M. a party (who, 
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in case of B.’s illegitimacy, was heir-at-law to 
testator) ; issue of devisavit vel non directed ; 
H. and B. x:)i’oceed to the trial of that issue, M. 
taking no part in it ; the issue found in the nega- 
tive, and bill dismissed in 1770. On a bill hied 
in 1770 by B. for the possession and title-deeds, 
he has an equity against H.’s ever insisting on the 
•will, or the illegitimacy, and also against M.’s 
insisting on the illegitimacy, after having de- 
clined to contest it on the issue. Bimd v. 
hints', 1 Sell. & Lef. 413. 

A verdict being against the -will, the heir is 
entitled, although a new trial is directed, to be 
left in possession, provided no danger of insol- 
vency to answ^er for the interim rents and profits 
in the event of the will being established. Devisee 
casually in the occupation of real estate after 
death of testator^ or let into possession by the 
favour of the occupiers, acquires no right. The 
heir on the death of his ancestor in possession 
may enter and remove everybody, except the 
widow, who has a right to stay until her dower 
is assigned to her. Lloyd v. Tnmlefdon (Lord)^ 
2 Moll. 81. 


B. At Suit op Devisee, Executor, 

OR Trustee. 

Against Persons other than Heir-at-Law.] — 
Devisees, filing a bill to establish a will and carry 
the trusts into execution, have no right to call 
upon persons who claim paramount the wdll, to 
litigate such claims with them. Decoimlier v. 
JS^eivrmham., 2 tSch. & Lef. 199. 

The court of chancery can entertain a suit to 
establish a will against parties claiming under a 
prior will, and disputing the plaintiff’s claim ; a 
devisee being entitled to have the will established 
and his title quieted not only against the heir, 
but against all persons setting up adverse rights. 
Lo‘veti V. Lovett, 3 K, & J. 1 ; 2 Jur. (R.s.) 
1130 ; 5 W. R. 5. 

E., by her will, dated in 1851, gave landed 
estates to the defendant and his family. By a 
will dated in 1853 she revoked that will and 
gave the property to the plaintiff and his family. 
By a codicil dated in 1855 she confirmed the 
latter will, and died shortly afterw^'lrds. It 
was proved that the testatrix w’as eighty-three 
at the time of her decease ; that she had ahvays 
been of a very violent and imperious temper, 
but had become much less firm in her will, and 
more under the subjection of others, since 
1849 ; that she had alw^ays previous to 1853 
expressed great bitterness against the branch 
of the family to wiiich the plaintiff belonged, 
and had had no communication with him, and 
there were no other apparent circumstances 
to alter that feeling. The letter in w^hich the 
instructions for the will of 1853 w'ere addressed 
to her solicitor wa,s full of rambling, incoherent 
hallucinations ; and there appeared to have 
been at least one other letter of the same 
description sent her about the same time. 
On these grounds the defendant had contested 
in the ecclesiastical courts, but unsuccessfully, 
the will of 1853, under which the plaintiff 
claimed, probate of that- will having been 
granted as of a good will of personalty. The 
plaintiff then filed a bill against the defendant 
to have the will of 1853 and codicil of 1855 
established as to the realty : — Held, . that such 
a bill would lie against a devisee as well as: 
against an heir-at-law" j and that, consistently 


with Boyse v, Bosshoronrjk (1 K. k J. 124), 
the bill could not be dismissed. Ib, 

But held also, that the court w^ould not in 
such a case take upon itself to act without the 
intervention of a jury to decide upon the question 
of devisavit vel non, i.e. on the questions of 
capacity in the testatrix or undue influence 
exerted on her. Ib. 

A document which had been proved in the 
course of the proceedings in the ecclesiastical 
courts, but not in the suit in equity, but wdiich 
had been referred to by one of the wfitnesses in 
the suit in an affidavit, and w^hich moreover 
had been verified, was allow’ed to be read, for 
the purpose, not of inducing the court to make 
a final decision, but of informing the court of 
the nature of the case alleged by the defendant 
to call for examination elsewdiere ; and the 
court being of opinion that there was a prima 
facie case for contesting the later will, an issue 
w^as directed accordingly. Jb. 

A testator, being subject to a commission of 
lunacy, gave by his will certain benefits to his- 
only daughter, a married woman, who W'^as also 
his heiress- at-law, and declared that if she or 
her husband, or any person on their or either of 
their behalf, should dispute his will, or if any 
proceedings should be taken by any person 
whomsoever, by any possible result of wrhich 
any estate or interest could be in. any way 
attainable, by his daughter or her husbandy 
of larger extent than was intended for her by 
the will, and she and her husband should not 
formally disavow, stay, or resist such proceed- 
ings to the best of their ability, then he revoked 
the benefits given to her. The heiress-at-lawq 
on occasion of her marriage, and during hei” 
minority, had joined with her husband in assign- 
ing her expectant interest to the trustees of her 
marriage settlement. The trustees of the will 
filed their bill to have the will established and 
the trusts carried into execution, and adduced 
proof of the sanity of the testator at the date 
of his will. To this suit the heiress-at-law and. 
the trustees of the settlement were made parties 
— Held, without deciding on the validity of the 
settlement, that the plaintiffs were bound tO' 
prove their title as against the trustees of the 
settlement, and the court accordingly, at the 
instance of these trustees, directed an issue de- 
visavit vel non. Cooke v. Ch-olnwndeley. 2 Macn. 
& a. 18 ; 2 H. &: Tw. 162 ; 19 L. J., Oh. 81 ; 14 
Jur. 117. Affirming on this point 15 Sim. 611. 

In order to protect the heiress-at-law from 
the clause of forfeiture contained in the will, 
the court directed a statement to be Inserted in 
the order that the issue w^as directed at the 
instance of the trustees of the settlement. Ib. 

A testator seised of large real estates made a will, 
by wirich he gave certain benefits to his daughter, 
who was his heir and a married lady, and 
declared that if she, or her husband, or any 
person on their or either of their behalf, should 
dispute his will, or if any proceedings should 
be taken by any person whomsoevei', by any 
possible result of which any estate or interest 
could be, in any way, attainable by his daughter- 
or • her husband, of larger extent than w^as- 
intended for her by the will, and she and her 
husband should not formally disavow, stay, or 
•resist such proceedings to the best of their 
ability, then he , revoked the benefits given to- 
her the testator 'was the subject of a com- 
mission of lunacy when he made his will, and 
continued so until his death. In a suit by the.- 
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aireeml an issue <to-isayiyel uon ‘o f 

tried, the plaintifEs to ho plaintiffs at law, and ^ S Dc G. . ^ ‘ 290 . 

ni lur teome'eitxtlk to) to be the i will, so far as f 

Hiofen-lant at law. CooUy. 13 Sim. 611 : 1 ominot be pleaded in hm to a ‘; 

16 L. .!., Oh. 48T: 11 Jur. 762. See K 6'., on i 5. 1 * J; 1-^ ’ 

appeal, preeeilmg case. The’ right of the heir and that of a devisee 

Heir -l-iming as Devisee— Bight to Issue.]— to this ib^ue distinguished : the former is abso- 
M'bL the point at issue was the validity of the lute ; the latter is m the discretion of the couit. 
v'in i.f A mid the nartv clainiins: under it was, Ih. , i . 

at ke dme of the iiisritiitiou of the suit the Issue devisavit vel non granted to a dewsee 
heir-ardaw of the testator,while the party opposing after a decree in Ireland against ^ 
it was devisee of the immediate heir of A. order refusing a new trial ; and although subse- 


Where the point at issue was tne vaiuuty oi rue nue ; uiu lihiLui lo ar. 

v'in j.f A nnd the nartv claimins: under it was, Ih. , i . 

at ke dme of the iiisTitiitiou of the suit the Issue devisavit vel non granted to a devisee 
heir-ardaw of the testator,while the party opposing after a decree in Ireland, against ^ 
it will devisee of the immeiliate heir of A. ^ order refusing a new trial ; .and aUhough subse- 
H« ‘ 111 . that the former party claiming as a devisee quently an ^attesting witness, who had been 
cuiilii not insist upon the privilege of an heir to examined in Ireland and whose cross-examma- 
hiivo an issue as a matter of course. Lorton tion was deposed to have been veij effective m 
/ i'h.-omit') V. Kby^mi (.En-T), 5 01. & F. 269. support of the heir’s case, had died, the devisee 
^ ^ ^ ■ having appealed to the house of lords, and not 

Against the Heir-at-Law.]—xA.lthough a charge appearing to be chargeable with delay, either in 
for dtd>t> created by will on real eshate, ill aid of the appeal or in this suit. Ih. 
tint iiersonal estate, does not entitle the executor The possibility that the house of lords might 
to siwtain a suit to establish the will against the be influenced in the appellant s tavour by the 
heir. Ills duty being confined to administer the result of the English trial, and the consideration 
-a-sets. and leave the parties who become interested that this was a probable motive for the present 
in the real estate to work out their interests as application: — Pleld, not to_ aSord ground for 
lhev can. yet if one of the executors is also a ref nsing or postponing the trial of the issue. Ih. 
ilev'isee in trust such suit is proiier. If there is Obiter. The course, where an instruinent is 
210 the court does not direct the form of clearly established to be inAmlid as a will, is, that 
the trial iiuwhicli to establish the will against the heir has a right to have it delivered up as a 
the heir, but only takes care that a lair trial cloud upon his title, unless it affects to pass real 
shall be had. But if there is a trust, that brings estate out of the jurisdiction. 

•all under the control of tlie court, and it always 

directs an is.sue devisavit vel non, xaiul never an Creditor claiming under Will against Heir-at- 
ejcctnient. FUifjnl (^LtmT) v. Blale, 1 Moll. 113. 1 Law.] — In a creditors’ suit, seeking the applica- 
' In a suit bv devisees against an heir-at-law, i tioii of real estate in the payment of debts, both 
alleging supju-essiuii by the heir of the testator’s the lieir-at-law and devdsees of the debtor being 
will, and praying deliveiy up of the premises, parties, and the will not being admitted by the 
Xo rase of su})j)ression was made £it the hearing, heir, the court would neither dismiss^ the bill 
but the plaintiffs shewed distinctly that the will against the heir, nor direct an issue devisavit vel 
under which tltey clfiimed had existed, and was non at his request, the right of the creditors 
in the lionse of* the testatrix within two years being pariimount. Splohernell v. Ilotliam^ 9 
behc’c her death, during vdiich two years the heir- Hare, 73 ; 20 L. J., Cli. 629. 
at-lavv. with his family, had been living in the 

house : — Held, that this was a case for an In Absence of Heir.] — Bill to establish 

inquiry, find for an issue as to whether the will and execution of trusts by sale of est^ate, 
test;itrix did devise the lands in manner alleged, lieir-at-law not to be found, court cannot pro- 
Aw/f// V. Spiuii‘tv% 1 Y. & C. C. C. 75 ; 5 Jur. 1056. nounce will proved, heir not being before court, 
A bill, ])y a devisee of lands who was in pos- but real estate to be sold. Frowh v. Baron, 
sesdon, for the purpose of establishing a copy of Dick. 138 ; 2 Atk. 120. 

a Avill which had been abstracted, against the Will, though proved per testes, not declared 
heir-at-law, but raising no case implicating the well proved in absence of heir, but decreed to 
heir in the abstraction, was retained for a year, be established. Stolmy. Taylo)', Dick. 349. And 
Tlie result of an action, in which the copy of the see Binfield v. Lamhert, Id. 337. 

Avill had been received in evidence, having been Will not declared well proved in absence of 
favour of the plaintiff, the court, by its decree, heir, but real estate to be sold in pursuance of 
esinbiished the will upon and according to the trust. Cator v. ButUr, Dick. 438. 


c<'q)y. and restrained the defendant from bringing 
any action, to disturb the plaintiff in the enjoy- 


In a suit to establish a will, and for the adminis- 
tration of refil and personal assets, if the heir-at- 


menr of the lands devised to him. Bavie^s' v. law of the testator be abroad, it seems the court 


Fmm. 4 De Cl. Sm. 440. 


‘does not, as in other cases, declare the will w^ell 


A bill to establish a will against an heir-at-law proved, or establish the same, but merely directs 
may be maintained at the suit of a mere legal the trusts of the will to be carried into execution, 
devisee, not^ charged with any trust or duty Thompso^i v. Topham, 1 Y. &; J. 556. - 
under the will. Boym v. Bkmhovouglh^ 6 H. L. If an adult heir-at-law refuse an issue on the 
C^^as. I ; 26 L. J,, Ch. 256 ; 3 Jur. (N.S.) 373 ; 5 hearing of a cause, the court will establish the 
W. K. 614. will against him, though he does not admit it. 

A mere legal devisee may file a bill against Jachson v. Barry, 2 Cox, 225. 
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On a bill to establish a will against an heir 
though he made default, the court ordered the 
proofs to be read, and said that otherwise the 
will could not be well proved, Wehb v. Liteot. 
S Atk. 25. 

Where a bill is not framed to establish a will, 
and the heir does not dispute it. Semble, that 
the court has no Jurisdiction to declare against 
the heir the construction of a strictly legal devise 
as regards the quantum of the subject-matter ; 
but if the heir elects to be dismissed, the court 
will make such a declaration for the guidance of 
the trustees. Stanley v. Stanley, 2 j" & H. 491 ; 
10 W. R. 857. 

On Death of Heir pending Suit.] — If, in a 

suit to establish a will, the heir admits the will, 
and dies before the hearing, the derivative heir is 
bound, and the will need not be proved. BoHn- 
son V. Ooojyer, 4 Sim. 131. S, P., Loeli v. Foote, 
Id. 132. 

Where Heir an Infant.] — Heir-at-law by 

his answer admitted the will, but died before the 
cause was brought to hearing, and left an infant 
heir ; and by a bill of revivor, the infant was 
made a defendant and the suit revived ; it was : 
— Held, that the will must be proved per testes 
against such infant heir. Sleenian v. Slceman, 
Hick. 787. 

Where Heiress-at-Law a Married W oman. ] 

— Admission of will by feme covert, heiress-at-law 
living^ separate from her husband, sufficient to 
establish it. Codrington v, Shelhiirne (FarZ), 
Hick. 475. 

The admission of a will, in the separate answer 
of a married woman, who is the heiress-at-law of 
the testator, is not sufficient evidence to enable 
the court to declare the will established. Bruton 
V. Hayward, 1 Hare, 433 ; 6 Jur. 847. 

c. At Suit of Heir-at-Law. 

Two suits were instituted, the one by a 
residuary legatee, and the other by the heir-at- 
law. In each suit the plaintiff insisted that the 
devisee was a trustee of the real estate Held, 
that the heir-at-law was entitled to have the will 
■established against him, and that no adminis- 
tration of the estate could be made until the 
validity of the devise was ascertained; and on 
the heir-at-law asking for an issue, it was directed 
in both suits to ascertain whether the devise 
formed part of the will ; but upon apjieal the 
order for an issue was discharged, liberty being 
given to the heir-at-law to bring an ejectment. 
Taylor v. Broivn, 31 L. J., Ch. 453 : 10 W. R. 
361. 

Heir-at-law, not sole plaintiff, bringing bill to 
establish wdll, court declared it well proved, and 
established it. Pemiy v. Penny, Hick. 520. 

If an heir files a bill stating that his ancestor’s 
will was duly executed and attested, but dies 
before the cause is heard, leaving an infant heir, 
the will must be proved. Ilollmqs v. KirUy, 
15 8im. 183. 

D. Proof op Will. ! 

1. Testamentary Capacity, i 

Must be Proved.] — When a will is to be 
established, the testator must be proved to be of 
sound and disposing mind. WalVis v. Hodqeson. 

2 Atk. 56. 

Where a bill is brought to prove a will of 


land, the sanity of the testator must be proved, 
Secus, in the case of a deed of trust to sell 
for payment of debts. Harris v. Inqledew, 3 
P. Wins. 93. ’ 

Evidence.] — Letters addressed by deceased 
persons to a testator, and found after his death 
in his bookcase among his private papers, with 
their seals broken (no act being proved to have 
been done by him in regard to'them), are inad- 
missible in evidence, upon a question as to his 
competency to make a will. Widqkt v. Doe d. 
Tathani, 5 01. & F. 670. And see S C., 2 H. & P. 
305 ; 7 A. & E. 313 ; 7 L. J., Ex. 340. 

In considering the validity of a will, where 
the only question is, not as to unsoimdness, but 
as to absence of mind of the testator, the court 
should disregard the contents and dispositions of 
the will, and be governed solely by the evidence 
of capacity. Swinfen v. Swinfen, 27 Beav. 148 ; 
28 L. J., Ch. 849 ; 5 Jur. (N.S.) 1276. 

Interrogatories.] — Where the evidence 

proves the execution of a will, but the witnesses 
have not been examined as to the sanity of the 
testator, the cause will be adjourned at the 
hearing, and liberty will be given to exhibit an 
interrogatory to prove his sanity. Ah^ams v. 
Wimlinp, 1 Russ. 526. 

Questions for Jury.] — In ejectment on the title 
by heir against devisee — the main issue being 
whether the will was obtained by undue influence 
—the judge submitted two questions to the jury 
—first, whether the testator was, at the time 
of the execution of the instrument, of sound 
disposing mind, memory and understanding ; 
secondly, whether he was induced to make the 
will by the undue influence of W. L. The jury 
having answered the first question in the affirma- 
tive and disagreed as to the second, the judge, 
being of opinion that there was no evidence of 
undue influence against the defendant in posses- 
sion, directed a verdict for him Held, that, 
there being evidence from which, though not 
directly bearing on the instrument in question, 
the jury might reasonably infer that the will had 
been obtained by undue influence, the verdict so 
directed could not be upheld. Pardon v. Lorn- 
ford iEarl), Ir. R. 11 C. L. 267. 

An issue — whether a will was obtained by 
undue influence — ought not to he submitted to 
the jury unless there is reasonable evidence that 
the person charged had influence over the tes- 
tator ; that he exercised that influence over the 
testator, to the extent of coercion, in relation to 
the will itself ; and that the execution of the 
impeached instrument was procured by the exer- 
cise of such influence as the causa causans of the 
act itself. Longford {FarV) v. Pardon, 1 L. R., 
Ir. 75. . . . . 

An issue — whether a will was obtained by 
fraud — ought not to be submitted to the jury 
unless there is reasonable evidence that fraud 
has been practised ; that its influence continued 
so that the testator was labouring under it at the 
time he made his will, and that he was by that 
means induced to make his will. Ih. 

Upon the trial of the issue, the due execution, 
the mental competence, and the voluntariness of 
the act, or absence of undue influence only are 
inquired into ; and evidence touching the legal 
disability of testator to devise upon another 
ground ought not to be admitted upon that issue. 
Upon the return of the verdict establishing the 
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will, the court will proceed to consider the state of his property and his family, and the 
objections by the heir, against giving it opera- effect of the will, ami if he had free volition, and 
tiun . and though the court will not add to the the will was really in accordance with his inten- 
issuti devisayit vel non a further issue as to testa- tions, and there being evidence that it was, a 
tor s disiibility to devise legally, the facts upon verdict in favour of the will was not disturbed 
which that objection is rested being merely i Sioinfeti v. Smlnf e 7 L 1 F. & F 584 
allegation in the answer, it might do so if proof ! 
was made of the facts, and a reasonable doubt ^ 

entertained of their effect. Flmml (Lord) v I Witnesses or their Hand- 

BMiP, I 'SMI 113, 158. ' ’ I writing. 

On an issue dovisavit vel non, the will being I Nature of Proof required.] — Chancery rc- 
nnpeadied^ on the ground that the testator's quires judgment of ecclesiastical court that an 
mind was impaired by drirddng, and was under | instrument is testamentary, but is not satislied 
undue intiuence on the part of the devisee or his ! with proof in that court, but requires the wit- 
tanniy ; Held, that though the testator was | nesses to be examined again, or if no witnesses 
proven I to have been addicted to drinking, and ! proof of signature. JRloJt- v. OocML 9 Ves 376 * 
to have had delirium tremens a few days before ; 7 R. R. 227. ‘ ' 

the will, the question was whether he was sane j Under the old practice a disputed will could 
and sensible, and able to understand the nature | not be proved viva voce at the hearing ; but 

1 S'TOn, under the new practice, to 
of tl wWntfb ^ was allowed 

Hold t iMt tf the h's house : j to cross-examine the witnesses. Chieliester v. 

nud. that it the te&tator had really requested i C'hieheder, 24 Beav. 289. 

voluntary and i Answer of heir believing that a will was made 

prevent the necessity of its beino* 
foi«.c or fraud, from imposition or importunity, proved. JPutter v. PottrrA Ves. 274- Ambl 98^ 
here wa^no undue maiience, and the will was A feme covert has powr o-iven her bv Iw 
valid. Handle!, y. Sfacay, i p. & p. 574 . husband to make a wErprobate of auclf wEj 

yew Kal.]-Testatrix was in a state of great KwIbSJr"* P""'' 

although on cxeeiitiiig it the next day the testa' court ™®h proof as will satisfy the 

Tinf* TOArn -.is - 5 



Manchldrr (Bnlie), 2 W. II, 644.' ‘ | be 


the care of thT' pSls^fe . Possible to rrSo r ' S^^^^ 

3 Hare,' 488,’ 

preparSthe" wntS^Srac^Uhe^U^ doyisavit yoI non, all 


his otvn asairs:;; te®hnr;;r 

■and rt being admitted &t two or ti^STays E P -if ’ ® ^ C®0P- 136 15 

before he was not competent to- m^Hhe .. i , Jo 

yet the jury being told that if he understood the to a rill'^SIpt whe're 

w a uiu, except where it is proved against the 
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hcir-ot-law ; in such a case it is necessary to 
examine all the witnesses. Brown y. Chambers, 
Hayes, 5117. 

When One Witness dispensed witIi.]~-Proof 
of orfe of the witnesses of an old will, of whom 
no account could be given, dispensed with. 
M'Kf.mre x. Fnu^er, 1) Ves. 5. 

One of three witnesses to will not. to be found ; 
but on. sufficient evidence will declared well 
executed. Binfidi? v. Lamhort, Dick. 337. 

But in Bird'y. Butler will not declared well 
executed, but trusts to be performed and carried 
into execution. Ih. note. See id. 349, 

A niotion for a new trial of two issues was 
made upon throe grounds : first, the alleged 
improper summing up of tlie judge ; secondly, 
because the \veight of evidence was against the 
verdict ; j^nd thirdly, because only one of the 
attesting witnesses was examined ’at the trial. 
The motion was refused, on the ground that, 
upon the evidence alone, without regard to the 
summing up of the judge, the court would not 
have been satisfied, if the jury had given a 
different verdict ; and because the two attesting 
witnesses, who were not examined, were present 
in court on the trial of the issue, and tendered to 
the party moving for a new trial, who declined to 
examine them. Semble, the rule is not universal, ' 
that, on the trial of an issue dovisavit vel non, ' 
all the attesting witnesses must be examined at | 
law, Seml)le, that rule does not apply where I 
the bill is filed by the heir-at-law to ’ restrain i 
the devisee from setting up a legal estate as a I 
bar to the ejectment. Tatham v. Wriqlit 2 
Buss. &M. 31. 

Where One Witness Abroad.] — Practice in a 
suit to establish a will where one of the wit- 
nesses is abroad. Hare v. Have, 5 Beav. 629: 
12 L. J., Ch. 344 ; 7 Jur. 337. 

A subscribing -witness to a will disposing of 
real estate being in Jamaica, his evidence w-as 
dispensed with. Carrington (lordi) v. JPayne, 5 
Ves. 405 ; 5 B. K. 87. 

One of the witnesses being bejmnd sea. there 
should ha-v'e been a commission to examine him, 
and the court could only direct a trial at law. 
Graymn v, Atlilmon, 2 Ves. 454. 

Where Kone Available.] — If, after the deaths 
of all witnesses -who could have spoken to the 
will, -which, while they lived, was, after an 
investigation by the parties interested and under 
advice,, abandoned as invalid, a jury found a 
verdict in its favour, a court of equity ought not 
to act upon it. Loi'ton v. Kuwdon (EarV), 
5 CL &P’. 269. 

Presumption in favour of a will apparently 
duly executed -where one attesting witness was 
dead, the second denied her signature, but was ! 
not to be believed, and the thir(.l was of defective I 
memory. Hitch v. WelU, 10 Beav. 84. ; 

When a deceased had executed testamentary | 
insti'uments having formal attestation clauses, | 
a will was established upon the presumption i 
omnia esse rite acta, although the attesting wit - 1 
nesses swore that they had no distinct recollec- i 
tioii of the transaction. Beeves v. Zindsav, I 
Ir. B. 3 Eq. 509. i 

■ ■'.V 'l:- 

Proof of Handwriting when Allowed.] — Wit- 
ness to devise of real estate becoming insane, 
proof of his handwriting -was allowed. Bernett 
Y. Taylor, 9 Ves. 381. 

VOL. XY. 


One witness dead and other out of j urisdietion ; 

1 proof of handwriting allowed. Bunhs v. Farqu- 

Dick. 167. 

Will not allo-wed to be proved by proof of 
handwriting of witness without ])Ositive proof of 
his being dead. Bishop v. Burton, 2 Comyn, 614. 

Proof of the handwriting of an attesting wit- 
ness' to a will received under particular circum- 
stances, in order to found a decree establishing 
the will. James v. Barnell, Turn. & B, 417. 

A will of lands not declared to be well proved, 
so as to be acted on in a judgment creditors’ 
suit, by proving the deaths and handwritings of 
two of the subscribing witnesses aiirl the liaml- 
writing of the third witness, against wiiom an 
attachment had issued for refusing to be 
examined. To substitute proof of the hand- 
writing of such witness for his personal examina- 
tion, a bill ought to be tiled, not by a judgment 
creditor, who wms entitled, wiiether the will of 
the deceased debtor wms or w-as not duly exe- 
cuted, to satisfaction out of his real estate, but 
by a person w'hose relief depended on the estab- 
lishment of the -will and the general administra- 
tion of the assets. Boinford v. Wilme, Beat. 252. 

When it is sought to have a will disposing of 
real property declared w'eil proved, it must be 
proved by the three witnesses, or proof of their 
death and handwriting ; but for other purposes, 
not requiring such a decree, but merely to read 
it as a legal instrument, one witness to prove 
it is sufficient. Concannon v. Cruise, 2 Moil. 332. 

3. Onus of Proof. 

The onus of proving a will being on the part-y 
propounding it, is in general discharged by proo^f 
of capacity, and the fact of executions from winch 
the knowdedge of and assent to its contents by 
the testator will be assumed. Baiwu v. Butlin. 

2 Moore, P. C. 480. 

The principles expounded in the cases of 
PusJie V. Ollatt (2 Ph. 323) and Barrif v. 
Butlin (supra) that the burthen of proof 
lies upon the party propounding a will, and 
that the court is” not bound to pronounce in 
favour of a will unless it is judicially satis- 
fied that it is the last will of a free and capable 
testator, considered and affirmed. Browning v, 
Bndd, 6 Moore, P. C. 430. 

The execution of a -will by a competent testa- 
tor being duly proved, the presumption is, that 
the testator wms cognisant of its contents, and 
that the instrument expresses his will, unless 
there be other circumstances to lead to a different 
conclusion, or to render it doubtful for the court 
to act upon that presumption. Ih. 

It is a settled rule of evidence in the ecclesi- 
astical courts, that if a will traced to the posses- 
vSion of the deceased testator, and last seen there, 
is not forthcoming at his decease, it is presumed 
to have been destroyed by himself ; and in order 
to let in secondary evidence of the contents of 
such will, the party propounding it must rebut 
the presumption by evidence of a contrary 
import. The onus of proof lies on the party 
propounding the will in such cases. WeUh v. 
Phillips, 1 Moore, P. C. 299. 

Proof of the factum of a will, and of the testa- 
tor’s capacity, are not sufficient to encounter 
suspicious circumstances -which may raise . a 
presumption of falsity or fraud, requiring clear 
and satisfactory evidence to remove it. Yon 
Stentz v. Comyn, 12 Ir. Eq. B. 622. 

It is not necessary to prove the fraud or 

21 
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It may in such a case be presumed, The court of chancery has not Jurisdiction to 
proof lying on the party .propound- entertain a hill by air heir-at-law against a 
I IJ), devisee to set aside a will on the ground of 

imbecility on the part of the testator, and of the 
^ -nrm exercise upon him of undue influence, no obstacles 

f of yomga or Colomal WiU. heir-at-law from bringing 

iblislied on secondary evidence, the an ejectment. Jones v. Gregory^ 4 Gift'. 4VnS ; 
ng in the colonies. Gardners. My 33 L. J., Gh. (wO : 9 Jur. (x.s.) 1171. Aftirmed, 
n. infra. 

ved in the West Indies established on llemuiTer to a bill by an heir-at-law for a 
of a tested copy and prerogative pro- declaration, that such of the will or paper writing 
dey Y. liayUn, 4 lleav. 143, n. of the testator as related to ceidain houses, being 

oved abroad and retained there estab- part of the real estate of the testator, was voiil, 
•o<Iuction of a copy certified under the and ought to be cancelled, or that an issue 
ial of the proper officer, &c., which had might be directed to try whether the freehold 
itcd to probate in the ecclesiastical estates of the testator were devised or not, or 
Ihtlhin V. Jiaidins^ i Beav. 142. See that the plaintiff might be at liberty to proceed 
les on the same point reported, id. 143, by ejectment for the recovery of such estates, and 

also for the appointment of a receiver, allowed 
ns proved in the West Indies, and a with costs. Ih. 

iiticated_ copy of it was sent to this A bill was tiled by an heir-at-law to have a 
jcompanictl by an affidavit made by will of real estate cancelled on the ground that it 
ittesring witnesses when the will was had been obtained by the direct fraud of persons 
wing that the will had been executed taking a beneticial interest under it, of whom the 
d pursuant to the Statute of Frauds ; principal defendant was one Held, that, not- 
•>py was admitted to probate in this withstanding the 21 & 22 Viet. c. 27 and 25 & 
mi was produced in the court of 20 Viet. c. 42, the bill was demurrable, the heir- 
ith the affitlavit annexed to it. The at-law’s remedy being only at law. S. C., 2 De 
llor, however, refused to establish the G. J. & S. 88 ; 10 Jur. (N.s.) 59 ; 9 L. T. 55G ; 12 
It full ]n*oof of its due execution and W. R. 193. 

, Jhind V. Macmalion. 12 Sim. 553 ; 6 After probate of a will of personalty has 

been granted, the chancery division has no 
rt of chancery will establish a will Jurisdiction to entertain a suit to set aside 
■u'oved in the colonies on the produc- testamentary dispositions on the ground of 
ilj authenticated copy of it, provided fraud in obtaining the execution of the will, 
‘cution and attestation of the original the i^robate division having exclusive Jurisdic- 
by the attesting witnesses. Ib. tion in the matter. Mehihh v. Milton, 45 L. J., 
f a personal estate which lies in a Ch. S3G ; 35 L. T. 82 ; 24 W. R. 892. 
imy may be proved here. Jauncy y . 

Practice.] — Will is never set aside without 
issue devisavit vel non. Peinherton v. Pemhertim. 
11 Ves. 53. 

The course upon a bill by heir impeaching 
a will is to direct him to bring an ejectment, 
removing obstacles from terms, &c. Pemberton 
V. Pemherton, 13 Ves. 297. 

A court of equity will not entertain bill by 
heir-at-law for setting aside and declaring void 
an impeached bill, alleged to have been procured 


ij. Bill to Set Aside Will. 

Jurisdiction,] — A bill in equity will lie to set 
nsulc a will lujule under the influence of super- 
stitious t<*rr(>rs. Mbldkton v. Sherburne, 4 Y. & 
G. G. e. 35S. 

A fraud in procuring a will cannot be deter- 
mined in c<pity, but must be decided by a trial 
at law. Webb v. Clare rden, 2 xltk. 424." 

After probate of will, court of equity may 
inquire into fairness of residuary bequest of 
pc'rsonal estate. Marrivt v. Marriot, 1 Stra. 

(m. 


court can see and reach, to proceeding at law by 
ejectment, be shown by bill to obstruct heir , in 
that (the regular) course, and that although 
defendants have possessed themselves of all the 
papers and muniments of the deceased, and 
threaten to set up outstanding terms. Jones v. 
Jones, 7 Price, 063. 

Where a Jury ha<l found will to be a foi'gery, 
and it appearing that the will, which had been 
pi’oved, w'as in the custody of the probate court, 
the court, on motion for a decree, declared that 
the will must be set aside so far as it j-elated to 
the real estate, and that the devisees w(n*e 
trustees for the heir-at-law. JJonser y. JJradsha to. 
5 Jur, (N.s.) 8(>. 

l-'ending a suit for the establishment of a 
Will of real estate, the heir-at-law. who had 
concurred in the will, and in the establishment 
ot the suit, having commenced actions of eject- 
ment and detinue to recover the estate and the 
title-deeds, the court, on the application of the 
trustee, referred it to the master to inquire 
what proceedings ought to be taken to defend 
the actions, and restrain the actions in the' 
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Mgecnmhe v. Ctii'pente)^ 1 Boav. tion in the matter; for an heir-at-law can in a 
1^* court of equity, since the 25 & 2B ¥ict. c. 42, 

, . , „ „ examine and cross-examine witnesses in open 

.eir to an Issue.] — An heir is entitled court, and, if he chooses, before a jury. Cong ill 
didity of a contested will tried upon v. Wwdes, 33 Beav. 310; 10 Jnr. (ks) 80* <) 
possibly, under the 25 k 2(5 Viet. L, T. 593 ; 12 W. K. 190. 

jury before the court of chancery. Where, therefore, the heir-at-law tiled a bill 

le heir has caused the dithculty, as for the administration of his testator’s estate, 
destroyed the will, or where it is and for an issue devisavit vel non, or an action 
H possession, and he does not produce to try the validity of liis will, and the court 
sueh^nght. JLimpdeii w llnmpden was satisfied that the evidence already adduced 
0. 551) followed. IVUlitms v. in support of the will outweighed that which 
Beay. 306 ; 3 Is. H. 100 ; 9 Jur. (x.s.) was brought or could be brought against it 
. 56b ; 12 W. R. 140. Held, that the bill must be dismissed, and with 

option of the heir-at-law’’ to have costs. Ilj, 
of a will trie<l in an action of eject- In a bill filed by an heir-at-lawr to impeach 

.11 issue devisavit vel non. Oroce v. a will of real estate as having been obtained by 

^■^iidue influence or fraud, thekourt of chancery 
llisfile<lby an heir-at-law against has a discretion to direct an issue devisavit vel 
try the validity of a will of real non, or merely to remove obstacles out of the 
ourt, under special circumstances, way of the heir asserting his legal title. The 
. issue devisavit vel non, on. motion, house of lords, on appeal, will not interfere 
3aring. Jliddlcto/i v. Slielhurne, 4 wdth the exercise of that ‘ discretion, unless it 

rnr 4 ! X XV ^ vTx Ml ^ appears that injustice has been, or is likely to 

Ihe tact that the validity of a will of great be its consequence. Boyfie v Mouhoronqll 6 
and personal estate executed since the passing of H. L. Cas. 2 ; 26 L. J., Cli. 256* 3 Jur.rKS.4 
the 1 Will. 4 and 1 Viet. c. 26 has been estab- 373 ; 5 W. R. 414. 

IMied before the judicial committee as regards On an application bv an heir-at-law to have 

the personal estate, in a proceeding to which the a will condemned as against the devisees there 
lieir-at-law was a party in another capacity, docs being no personal estate to be administered the 
not take away Ins right to an issue devisavit vel court has a discretion to refuse to try the case 

non. x.jSpratJeij, 2 Be O. & J. 94 ; 27 Lawless v. Lawless, Ir. R. 3 Eq. 87. 

V ^ ^ When the heir-at-law had been party to acts 

■fr*'' * ■^* '-*•! ^ Jtir. (N.s.) 503 ; done by the devisees, and parties claiming under 

7 \V . ii 48o. , . , . the devisees alieged collusion between the heir- 

An heii-at-iaw admitted by his answer the at-law and the devisees, the court refused to try 
execation of the will under which the j)laintife the case. Ih, 

►claimed, but alleged another will, revoking the On a bill by an heir p.raving an issue devisavit 
xoimei and guing the estate to himself, which he vel non, for the purpose of obtaining incidental 
said had been dptroyed by mistake, but did not relief, the court is bound, under 25 &: 26 Vict. 
•go into any evidence of the second will or its c. 42, to determine the question without remitting 
•destruction Held, that he was not entitled to the parties to an action. But, by analogy to the 
an issue devisavit yel non as tp the validity of old practice, the court will, in general, ’direct a 
the. first will, though the plaintiff, by reading the trial by juiy, and (wntli a view to the contingenev 
■statement in the answer as to the second will, of a motion for a new trial) will direct the trial 
had made it evidence. WJiltnJiey v. Kewman, 2 to be before itself. Uqmo 7 it y. JDarell 1 H & M 
Hare, 299 ; 12 L. J., Ch. 350 ; 7 Jur. 231. 563, ' . ' ' ’ 

An issue devisavit vel non was granted, as to a 

will alleged to have been forge(I, on an inter- Heir-at-law .an Infant. ]-~Heir-at-law is in 
locutory application by an heir-at-law who was cases of wills entitled to issue devisavit vel non * 


meantime. 
171 : 8 L. 
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tical court, and upon a bill to perpetuate test]- Semble, per Lord Cranworth, tliat if at tlic: 
Tijonj, but princimllj because the lands lay in hearing a married hcii'css-at-law does not ask for 
Pennsylvania. 182; Ambl. an issue she is bound by the decree. Ih, 

428 . ^ , 

Heir-at-law is usually entitled to an issue ^ „ 

devisavit vel non, and is not liable to pay costs, b'OSTS. 

luu withstanding issue is found against him and General Eules.] — The question ot tlic costs of 
will estaidisiicd. Turker v, fimigei\ M'CIe. & Y. an issue dcvisavit"‘vel non is in the discretion of 
^ the court, v. JSj)rafl^jf. infra, coL 650. 

An heir-at-law contesting his ancestor's will, When an issue is granted, tile costs of the heir 
in a suit to establish it in equity, is not entitled are reservetl till further directions. JJog.w v. 
lo an issue devisavit vel non to try the validity inmhontufjlu supra, col. 640. 
of it in a court of law in all eases and at anydis- Where a bill is filed to set aside a will and.. 
tuiicey>f rime, but he is not precluded from the upon an issue directed by the coui't, the verdict 
exercise of that usual right except by a case of of the jury is in favour "of the will, and a new 
such iic(iuicscenec as would bar his possessory right trial is refused, the bill will be dismissed with<jut 
at law (viz., an acquiescence of twenty years) costs, unless the valulity of the will could liave- 
or wfjuld put the adverse parties in a much worse been tried by ejectment. Tatham. v. WnqJit, 2; 
situation than they would have been had he dis- Kuss. & 81. 

putetl the will originally. Iil, 424. S. C., 18 Heir-at-law is usually entitled to issue devi- 
IIP. savit vel non, and is not liable to pay costs, not- 

An heir who disputes the will may, by long witlxstanding the issue is found against him and' 
actpiiescence, lose Ids right to liave its validity will established. Tucker v. Sauqer, M*Cle. & Y. 
tried at- law upon an issue devisavit vel non; 425: 18 Price, 60S>, ‘ ’ 

and where an heir had acted as devisee in trust When the 'heir-at-law intervened in a suit 
muier pe will for a great number of years, he which was instituted by the next of kin of thC' 
was refused an issue even to try the question of deceased to determine the validity of a will dis- 
v.Mfeketf,% 7 Beav. 93 ; 18 L. J., posing of real and personal property, the court 
cn, UH , ^ ,jm\ L:jX refused, on the will being pronounced invalid to. 

"'-n heir-at-law iA his o^vii costs. th 0 U!;h 

„ 1 jeais after testators death, as a will it was shown he had intervened without bein»- 

eantint he cstaldished against the heir in eiiuity cited to do so. H„>json v. Parton, IS W R 232 ' 
h} a deei'uB without an issue or ejectment it he One of tlie next of kin of a testator iiistituteii 
hTT ri’.d,t“ tr a suit for the administration of his estate, and 

iihtdv ) » 1^4 alii '■ directing inquiries whether 

7 dbi. ^ the testator died seised of any freehold estate 

_ At the hearing of a suit to establisli a will an and, if necessary, who was his heir-at-law The 
lasiie was directed at the instance of the heiress- heir-at-law. on being .served with notice of the- 
a - aiv,who wasa iaarnedwoman. Before .any decree, eaiue in ami proved his pedi-we-- 
tn. 1 she ami her husliand presented a petition. Held, that he w.as entitled to the -Inoral Lu 
st.atingtbat at the urgent request of their children of so doing. Swift \ Swift 1 Ho O F V- f 
(who were devisees) they had agreed to withdraw ItiO ; 29 L. J., Ch. 121 • 1 L T 150 - 8 W Ti 
all opposition to the will upon teing allowed In a suit to estiwisR a vill oli’e of dm vri^ 

positively to the due 

tlic issue might be dischargecl upon these terms, attestation of it : and an issue was directcfl nt 

equity, V. Sim, 


ODtameit, uuth<.irismg leases tu be made of the 
deviswl estates. The married woman was one of 
the petiriouers for the act, and was excepted 
trom the saving clause, anti the act recited the 
will and proceeded upon the assumption of its 
validity. 8ome years afterwards the married 
woman presented a petition to rehear the cause. 
Ihis petition was entitled in the cause, and in 
the matter of the private act. It stared the 
subsc^qiient iTansactions, but not the provisions 
t H the act ; Held, that the } »reccding tiunsactions 
did nut cimstitute grounds for taking the petition 
such grounds were not 
afloi'«ie<{ by the introduction into the petition of 
stat«‘ineiits as to the matters occurring since the 
hcanng,or by the petition being entitled in the 
matter ut the act, or by the omission to sot out iu ' 
It iiie act Itself, especially upon appeal, when 
these object lOJivS of form had not been insisted 
beIow\ Turmy* v. Turner. 2 < 

UJm m 

Held, also, upon the rehearing, that tlie order < 
dischargmg the <Hrection for an issue was not i 
bmdmg upon the wife, but was upon the bus- j 
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When Costs given against Heir.] — Will 
established against heir-at-law’s bill, he pays 
costs at law and equity ; but on bill by devisee 
no costs on either side. Joknstmx. Garduiev^ 
Dick. 313. S. P., Gomjh v. Dick. 396. 

i Heir-at-law ordered to pay the costs of an 
issue to try the validity of a will in which he had 
failed. SwmfenY, Sivinfen, 27 Beavi 148; 28 
L. J., Oh. 849 ; 5 Jur, (H.S.) 1276 ; 7 W, R. 
321. 

When the heir-at-law filed a bill against the 
devisee and executor impeaching the valklity of 
the will, and an issue was directed which re, suited 
in the validity of the will being established :■ — 
Held, that the bill must be dismissed without 
costs as regarded the devisee, and that the heir- 
at-law^ must pay the costs of the executor. 


On Pleading Testamentary Incapacity.]— 

An heir-at-law questioning the sanity of his 
ancestor is entitled to an isWe devisavit vel non. 
^d if he fails will not be compelled to pay costs, 
if the circumstances justified him in trying the 
issue ; but costs will not be ailow'ed hinu Smith 
v, JJearmer, 3 Y. & J. 278. 

A wdll executed under very suspicious cir- 
cumstances by a testator, whose testamentary 
capacity there w'as reasonable ground for dis- 
puting, was established, as regarded personal 
estate, by proceedings before tUe eccle,siasticai 
court and the judicial committee, to which A 
'Was a party as one of the next of kin. After 
this, at the hearing of a suit instituted by the 
<levisee, A., who was also the heiress-at-law. 
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failing', costs were refused to and against him ; 
but an executor or trustee merely submitting a 
point for opinion of court, though he fail, shall 
have costs, llashleicfh v. Master, 1 Ves. 205 • 
3 Bro. C. C. 99. 

An lieir-at-law burnt a writing, supposed at 
the time to be a valid will, but which afterwards 
•on trial was found to be invalid. xV bill having 
been filed to establish this wotting as a woll 
against the heir, or, failing that, to Y-stablish as 
a will aiiothei’ writing of earlier date, wiiich had 
also ])eeii destroyed, and which \vas, at the trial, 
found to be a valid will, the heir-atdaw% at the 
hearing, admitted that he had burnt the writing, 
a, ml admitted a copy thereof, but refused to admit 
a Copy of the eaiiier writing : — Held (on the 
question of costs), that the heir was not entitled 
to costs up to the hearing, but that the costs of 
the issues, and the heir's costs, subsequently to 
the hearing, weic })ayable out of the estate. 
Mnrnntt v. Mar matt, 12 W. K. 303. 

In suit against heir-at-law’ to establish will, if 
he examines witnesses in chief, he must pay his 
owm costs. He is in no such case made to pa.y 
the costs of others. Tucker v. Sauf/er, supra. 

In a suit to establish a will, the bill stated that 
A., one of the defendants, was the testator’s heir. 
A. admitted it, and disputed the validity of the 
will, upon which an issue was directed. The 
verdict was in favour of the will. The plaiiititf 
then discovered that A.’s elder brother had died, 
leaving twm daughters, who wmre still living, as 
A. well knew. The court refused to give him his 
costs, either at law^ or in equity, liokerts v. 
Sc 00 MU, 7 Sim. 418. 

Bill by devisee, against an heir to prove a 
will ; the heir ^ cross-examines the plaintiff’s 
witness, and refuses to release his right, yet the 
heir shall have his costs given him on motion ; 
otherwise, if he examines witnesses of his owm. 
MiduljjJi V. Bkluljjh, 2 P. Wms. 185. 

Heir-at-law has a right to his costs though he 
cross-examines plaintiff’s witnesses ; hut If he 
examines witnesses on his own part he shall not 
have costs as to that. Vnunkau v. FitzaeralcL 
1 8ch. k Lef. 316. ' ./ » 

Heir-at-law, defending in forma pauperis, in 

suit to establish a will, was held, under the 
circumstances, to be entitled only to pauper 
costs. Stafford v. liiqgin'hat'ham, 2 Keen, 147 ; 

6 L. J., Gh. 314. 

The devisee for a mortgagee filed his bill 
against the heir and executor of the mortgagor 
for a foreclosure, and also made the heir of the 
mortgagee a party, in order to establish the will 
against him. This latter party cannot have his 
costs out of the estate. Skipi) v. Wijatt, 1 Cox 
353, 
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asked for an issue devisavit vel non, which w'as 
granted. Further evidence was adduced on both 
sides, and the jury found in favour of the will 
Held, that under the circumstances the asking 
for an issue was not such vexatious and unreason- 
able conduct as to make A. liable to pay costs, 
but that as she had asked for it with full know^- 
ledge of the former proceedings, the result of 
w^hich made it veiy improbable that she could 
succeed on the trial, she ought not to receive 
costs. Staemj v. SimMcg, 4 ’Dc G. & J. 190; 
28 L. J., Ch. 563 ; 5 Jur, (n.s.) 503 ; 7 W. H. 
485. 

Where an heir-at-law- disputes the will of a 
testator on the ground of a testator’s insanity, 
and the court directs an i,ssue at law, the result 
of which is to establish the will : — Held, that the 
heir-at-law* is not deprived of his costs on account 
of his having failed to prove his assertion of 
insanity, unless he made the assertion without 
any just or proper grounds. Waters v. Waters. 
2 W. E. 642. 

Heir-at-law', defendant in a suit to establish a 
will on the ground of insanity, does not as of 
course lose his costs of the trial of an issue 
devisavit vel non, although he has gone into 
evidence to prove hisanity and failed, but the 
question of costs is in the discretion of the court : 
obiter. Circumstances under which the heir in 
such a case wdll lose his right to costs, both at 
law^ and in equity. Boherts v. Kerslalie, 1 Kay 
& J. 751; 3 W. E. 616. 

Upon a bill by a devisee to establish a will 
where the heir-at-law disputes such will upon 
the ground of insanity, and failsupon trial of the 
issue directed at law, the costs of the issue are in 
the discretion of this court, and the heir wn'll not 
be deprived of them, though he has failed to 
prove insanity, if he has set up such defence upon 
fair and reasonable grounds. Such question may 
be tested by considering it as the case of an infant 
upon inquiry at chambers as to the propriety of 
allowing such a defence to be set up on his behalf. 
The heir who has raised such a defence upon his 
answ^'er without fair or reasonable grounds will 
not be alio w’'ed his costs of the suit. -75. 

An heir-at-law' filing a bill to set aside a will 
on the ground of insanity, and failing on the 
^ trial of the issue, is entitled to have the bill dis- 
j missed without costs, Favuliam v. Coslrn, Wall. 
'Lyii. 288. . 

Though an lieir, brought into equity to have 
the ancestor’s will established against him, may 
demand an issue, yet, if he sets up insanity, he 
shall not have his costs of the issue. Berne y v. 
Byre, 3 Atk. 387 ; White v. Wilsoa, 13 Ves. 87, 
91. 
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T. {rtuHlfelUm), 40 L. J., Ch. 511 ; L. II. | the isHuc. but uot the costs of the suit, unless he 
11 Eq, 472. I might liave assorted his claim by ejectment : timl 

r>ili of heir-atdaw against devisee, where then his suit will be deemed vexati(uis, and he 
vexatious, dismissed with costs. Btm/ v. Jhvwnton, I will be ordered to pay the costs of it. Scaife 
B Bro. C. C, 214. Scaife, 4 Eiiss. 801). 

An heir-at-law of a testator obtained possession If an heir brings a bill to set aside a will for 

of the will by force, and tore it up. The pieces insanity, instead of an ejectment, he shall pay 
wei’c, however, collected and put together, and costs ii he fails. Wehh v. Cluirnlen. 2 AtjL 
proved. The will contained no devise of the real 424. 
estate, and a claim was tiled against the heir to 

enforce a sale. On the heir’s request the court ™ r«mvrc!rr.-DTTnrnTrM.T 

directed an issue devisavit Tcl non, when the will ' ituGTiojM. 

was i;»miaishea :—Htiiil that the had so A. GEXEEAL PEIXCIPLES. 

misconducted himself, that although his miscon- 
duct had not increasetl the costs of the issue, he Buie of Construction — Buie of Law.] rule 

mu^t pay tin; co^ts of it. Jnddleton v. JUddleton, of construction is one which points out what a 

shall do in the absence of cxprcs.s or 


petuam rei menioriani, and the heir only cross- 
e.xamines the witnesses, he is entitled to his 
costs ; but where he encounters the will he sliall 
not have them. So if an heir has an issue 
directed to try a will, he shall have his costs 
though the will be established, for he has a right 
to know how he is disinherited : but if the heir 
sets u|) a disability against the testator and fails, 
he shall not have his costs ; and the court will 
give costs against an heir in a case of spolia- 
tion, or secreting a will BermyY, Eyre, 3 Atk. 
387. 

A testator made his vdli duiuiig his last illness, 
and thereby gave the bulk of his property, real 
ami personal, to trustees, upon trusts for the 
bpeiit of the solicitor who prepared the will, and 
his children. Shortly after his death the trustees 
contracted to sell the real property. The heir 
brought an ejectment against them, alleging that 
the will had been improperlv obtainefl.^ He 
failed on the trial. The trustees filed a bill to 
enforce specific performance of the contract 
against the ]mrchaser. The cause was ordered 
to stand over for the trustees to file a bill a^-ainst 
the heir to establish the will. They did so, and 
in his answer the heir alleged that the testator, 
at the date of the will, was incompetent to make 
it, and that the will had been fraudulent! v 
obtained. An ejectment was directed to try 
these facts ; on such trial the verdict was in 
favour of the will :■ — Held, that the heir must pay 
the costs of such ejectment, and so mucli of the 
smt as was occasioiietl by the issues he had raised 
improperly ; and no costs of the suit were iiiveii 
to him. (hyre y. Tonny, 5 I)e G. & 8m. 38 ; 21 
L. ti., Ch. <).> ; 15 And see jS'. nom. 

Grove v. Bmtarfl 1 lie G, M. & G (>9 • 2 Ph 
17L.J,.Ch.351; 12 Jur. 885. * ’ 

Heii’pit-law, defendant, desiring an issue upon 
a will m which he failed entitled to his costs in, 
e.jmty ; no costs on eitlier side as to the issue ; 
ordemi to pay costs of a groundless motion for a 
new trial v. IF/Asw/. 1.8 s? 


words which the testator has api'died to the 
case of testacy. liohlmon v. London, llonpltal 
(Govermorv), 10 .Hare, 28 : 22 L. J., Oh. 754. 

The rules of^ construction of executory in- 
! strmneiits, bearing date before the Wills Act 
I ^ ill 4 Viet, c, 2(> (1837), do not differ from 
, those applicable to wills of the same period. 
IIuy//ev y. Ir. R, 7 Eq. 98. 

Time from which Will speaks. ]-^Where a 
testator expresses himself in the present tense, it 
1 elates to Avhat is in being at the time of making- 
tlie will AJjney v. JB/ler, Atk. 597. bernble. 
overruled, 2 Bro. G. C. 292. 

V ills in general construed from the makin«' 
unless circumstances or the tenor of it show Tt 
should be from death of testator, but the intei'- 
mediate time not regarded Zonou‘ v. Holm den , 
1 ves. 29o. ’ 

Construction of a will, as supposing the testa- 
tor to contemplate the period of his death with 
reference to the objects who are to take under 
his vmU, and to look beyond that period with 
retercnce to the event on which his dispositions 
cuo to take effect. Bye’v Settlement, In re, 10 

1128 : 1 
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immediately, before the, testator’s death, relates 
only to the property comprised in tlie will. 
IhiUork V. 7 Be G. M. & G. 283 ; 3 

Eq. 11. 709 ; 1 Jur. (N.s,) 567; 3 W. E. 
545. 

The statute 7 "Will. 4 & 1 Viet, c, 26, extends 
generally to w.ills made previously to the passing 
of the act, where at'teratioiis have been made 
affecting such wills subsequently to the 1st of 
Januaiy. 1838. CroJicr v. Hertford (Man/vlf). 4 
illoorc ?. C. 330. 

,<<ce easi\^ post, col. 1257. sub tit. Time 
03^’ 0FEKATIO.N AXD AFTER- ACQUIRED PRO- 
PERTr. 


I Distinction between marriage articles and 
I wills ; all the ])artios to the former considered 
purchasers to etrectiiatc their intention ; none of 
the parties mentioned in the latter are so, as the 
testator’s nitentioii is alone to be considered. 
Stratford v. Pomdf 1 Ball & B. 25. 

Eule.s for construction of wills ; the intention 
if possible to be collected from the words, not 
from circumstances dehors ; upon general pi’in- 
eiples aiifl establishetl rules, not by conjecture ; 
and without inquiring whether ‘’the personal 
estate sufficient for the debts. The personal 
estate first liable to the debts, unless the intcTi- 
tiori is clearly to exempt it, and throw tlietn 
wholly on the real, for which exjjress words are 
not nece.ssarv. Jtootle v. Blundell. 19 Yes. 521 ; 
15 K. E. 93. ‘ 

The testa-tor’s intent in a will must be consis- 
tent with the rules of law. and in many cases 
the intent lias been restrained, as whei’e attempt- 
ing a perpetuity or to prevent a tenant in tail 
from alienating, Baf/diaw v. Sjjenoer, 2 Atk. 
575. 

Departing from strict words of a will has 
produced such uncertainty that it is to be 
wisiied they had been left to legal construction. 


Circumstances taken into Account.] — In con- 
struing a will, the court has I’egaril to the period 
when and tlie circumstances inidci' which it was 
fra, mod ; and where the will is of ancient date, if 
there is any ambiguity in the construction, tlio 
course of action on ,the bequest since the will 
came into operation may be referred to in aid of 
the construction which has been adopted, on the 
ground that it is not to be assumed that a con- 
tinued series of breaches of trust has been com- 
mitted in the presence of those who are interested 
in an opposite conclusion. Aft.-den. y. Sidney 
Susfse.r CoUeqe, 38 L. J,, Ch. 656 ; L. E. 4 Ch. 


the intent of the paity, a court of equity is 
more liberal than a coui't of law. Id. 5S0. 

Where the intention of a party would, put 
the estate in abeyance, such intention is over- 
ruled by the rules of law. Bairillon v. Voice. 
W. Kel. 31. 

In case of a will, where the remain der^ is 
devised in contingency, the reversion in fee is 
not in abeyance in the meanwhile, but descends 
to the heir. Id. oil. 

Question of intention to be detcrininod by the 
court, but not proper for the master. Pitt v. 
Canudford (^Lord), I Ves. 83. 

It is not a good rule in construing a will to 
consider what power would be, by a particular 
construction, given to a particular person, .by 
the exercise of which he might be able to 
defeat what appears to be the "general purpose 
of the will. Atkinson v. Ilulthy^ 10 H. L. Oas. 


Testator’s Intention considered.] — In case of 
a will, the intent shall prevail unless contrary 
to law, i.e,, if the limitations are allowable by 
law ; not that the words must be taken in such 
signification as the law imposes on them. In a 
will, words taken in law as of limitation shall 
be taken as words of purchase if so intended. 
Ansten v. Taylor. Ambi. 377. 

The intention of a testator, if clear and consis- 
tent with rules of lawq is to govern without re- 
gard to the grammatical construction, or whether 
it deserves favour or not. ThtdlussonY. Wood- 
ford, 11 Yes. 112 ; 8 E. E. 104— C. A. 

A will is not to be affected on account of the 
unmeritorious object ; only one general rule of 
cousti-uction for courts of law and equity, applic- 
able to all wills. However the court may condemn 
the object, the intention is to be collected from 
the whole will ; every word is to have elfect 
accordiTig to the natural common import ; words 
of art to bo construed according to the technical 
sense, unless upon the whole will plainly not so 
intended. The court is bound to canw the rule 
into effect, if consistent with the rules of law, 
aiid if it can see a general intention consistent 
with the rules of law ; but tlie ])articular mode 
is not ; though that shall fail, the general inten- 
tion shall takg effect. Id. 4 Yes. 320. 

“ Heir, male ” in a will may be words of pur- 
chase. 2d. 326. 

The_ intention of the testator is not to be ' 
set aside because it cannot take effect to the i 
full extent, but it is to work as far as it can. i 
Ih, 

Where upon the careful perusal of an instru- 
meiff. it is impossible not to be satisfied that a 
strict and ordinary inten;iretation of its language 


Intention Inferred for Creditors.]— In some 
i, an intention will be 
beyond what is 
Woodford, supra. 


creditor,' 

inferred from the 
ex})ressed. 


as for 


purpose 

TJudH.'iSonr. T" ^ 

Construction for creditors favoured not doing 
violence to or straining the words. Hod v. 
2 Yes. & B. 269 : 13 E. R. 79. 

The most liberal construction of wills for 
creditors. Cfoduljjhln (^Barlt) v. Penneck, 2 


Testator’s Interpretation of Ms own Words 
adopted.] — Where a testator has made a specific 
bequest to “his wife’s nephew J. W. E.,” who 


bequest to “his wife’s nephew J. W 
was illegitimate, and then subsequently given a 
portion of his residuary estate to the nephews 
and nieces of my said wife,” the illegitimate 
nephew will be entitled to share in the residuary 
gift with legitimate nephews and niec^^s, on the 
ground that the testator has himself shown how 
he intended his language to be interpreted. 
17 tJur. Parker, In re, Parker v, Osborne, 66 L. J., Oh. 

509 ; [1897] 2 Ch. 208 ; 76 L. T. 421 ; 43 YC E. 
; if the 536. 

East V. A testatrix, by her will made in 1879, gave 
the income of personal property amongst her 
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liopbews aTul nieces and great-nieces therein j the testator can be fairly iiitorpreted as disposing 
nuxned, with a direction that if any of them ! of an interest which he iiirnself possesses. Prima 
shouhl die leaving issue him or her surviving facie the court must construe the words of dis- 
Hueh issue should tahe the share of income position as applying to an estate, which the 
which his, her or their parent xvould have taken, testator had power \o dispose of, if the words 
one of the nieces named in the bequest, in will fairly apply to it ; an<l in ordei’ to raise a 
1SC5 went through the form of marriagewith A,, question of election, it must be clearly seen that 
the husband of her deceased sister, by whom she the words used point to an estate which is not 
had a daughter, G. In another bequest con- the testator’s own, but that of another. IlanolHf 
taiued in the will the testatrix described M. as (Zu?v7) v. Park if ns (i) Dow, 14.0) tliscussed 
the wife of A., ami G. as M.’s daughter. In a Jline/ihi v. GaUett, [1806] 1 Ir. E. 1. 
bequest, by a codicil of specific chattels to G., ; 

the testatrix described her as her great-niece i Will and Codicil.]— A codicil to a will docs 
Held, that G., although iilegitimate, was entitled i not affect the construction of the will itself as an 
to take the share of lier mother. ITiJl v. Crook \ indejxendent instrument. Rolfe v. PerriL 1 N. E 
(40 Ij. d., Ch. 702; L. E. 6 H. L. 265) applied. 1 42S. 

^-ifiycns, 66 L. J., Ch. j In the construction of a gift in a codicil the 
622 ; t.l807j 2 Ch. 238 ; 77 L. T. 04; 45 W. E. court may and must look at the i)revious will and 

codicils. Ptiirtleif V. Trihkor, lij Btav. 510, 

Whole of Instrument to be considered.]— For Legal and Technical Words.]— The o’oneral rule 

the pm’pose of collecting the intention, every I of construction in almost all Questions nriaiTor 


^ . . . jSLuuci; ana Having tiius arrived at the rneanine' 

^ 1 ai ticular mteiit clashing with the general of the words, they must be so applied unless so 

to have violate some rule of law. Palmer y Omen 

eifect, if not inconsistent with general intention, [1894] 1 Ir. E. 32. ’ ^ ’ 

tint' tiln hiconsis- “ Words in a will must be taken in their le<'^al 

manner it is fn doiiotful m what j they clearly appear to be intended otherwise. 

tor T. /A//C.V, 2 Ball & B 506 

memrainty. ConstanUne v. Constantine, 6 Ves. The construction of a legal devise must be the 
Fvorr o , -n *. i Same 111 a court of law 01’ equity. /^7. ,507. 

imputecl to if canal ll nMt ""’H '' ^Vherea testator expresseLiiself in ambiguous 

Goirof theUnera^^^ or or i P^eting the disposition of his property, 

in the will v.^;y.l;r,^4Ves.^!^^ 

The court may expound the words in a wiE, ' E. B 119 ' * 

3 Atk! m ‘ construction that, the wnrv1« n.n.i w . 

^ In consti’uing wills, the leading rub 
intent of the testator should be (jbsei 
part of a will to which a ineaiiirm i 
can lie gi ven shall be rejected. Peer 
nam, 2 Eidgw. 36. 

A testator bequeathed the resid 
trustees and their heirs, in trust for I 
for life, w’ith remainder over. He 
struck out the names of his trustees, 
tuted that of bis daugliter. A facsin 
was granted Held, that a constrn 
be put upon the whole will as it si 
neglect any part of it would be takiu 
court Itself the pr<ivinee of a court 
ileid. moi-eover, tiiat the several part^ 
were not inconsistent, and might well irread i In43 
tog.fhc.iv V. BmemClB Beav. 32 ll 

231:® = '' : IS i coi. 

Bequest in terms imiiovting an intention not 
to make an immediate disposition mar nnmi tbp iT t 

R r'IS? ' : 23 mean 

a ® Infeed by wfw 

sorpe of , T' *‘T. to the wh.Se Xu5 

sc^ope ot the will to ascertain if the 


legal effect and operation, unless it clearly appear 
intended to use them in a different sense. 
nirndow v. Tighe, 2 Ball & B. 204 : 12 E. E. 75.' 

Where a testator makes a codicil' wdthout pro- 
lessional assistance, his expressions are not to be 
construed literally and technically, .if. upon the 
whole instrument, it appears that he meant to 
use them in a different sense. Pead r. Paok. 
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Wlien the main purposes and intentions of a meaning to a word in one part of his will, it 
testator are ascertained to the satisfaction of the shall be construed as having the same meaning 
court, if particular expressions are found in the in all other parts of it unless it violates the 
will which are inconsistent with such intention, sense. Rhodes v, Rhodes, 27 Beav. •113. 
though not sutiicierit to control it, or which It is a weihsettled rule of construction never 
indicate an intention which the law will not to put a different construction upon the same 
j>ermit to take effect, such expressions must be word when it occurs twice or often er in the 
discarded or modified, and, on the other hand, same instrument, unless there appear a clear 
if the will shows that the testator must neces- intention to the contrary, liklgowaij v, Mitn- 
sarily have intended an interest to be given h'dirioK 1 Dr. & War. 84. 

which no woi'ds in the will expressly devise, the The same word recurring in any instrument 
court is to supply the defect by implication, and should, if j)ossible, be construed to have the 
thus to mould the language of the testator, so same meaning. Foster v. Wijhmnts, Ir. R. 11 
as to carry into effect, as far as possible, the Eq. 40. 
intention which, in its opinion, the testator has 

on the whole will sufficiently declared. Ih. Unambiguous Words Construed Literally.] — 

It is not desirable to multiph^ %vords having Rule of construction is not to make any intend- 
the same technical meaning, by introducing one ment contrary to plain and usual sense of words, 
which never had such a meaning, where another unless from other parts of will plainly appearing 
aireadj'- exists with that technical meaning not intended to have that extensive operation, 
already ap})ropriated to it. Massu v. Roicen, Half ester (Furl), Fuj parte, 7 Yes. 36*8 : 6 R. B. 
L. R. 4 H. L. 288. 138. 

Where a lay testator who writes his own will Implication in a will cannot prevail, unless 
uses words which have nn intelligible conven- necessary. Ujjtim y. Ferrers, 6 Yes, SOI ; 5 R. R. 
tioiial meaning, he is not to be held as having 167. 

used the words with any other meaning, unless The literal and technical force of words in a 
the context of the instrument shows that he will to be counteracted by rational implication, 
intended to do so. Hamilton v. Ritchie, [1894] Vauehamp v. Bell, 6 Madd. 343. 

A. C. 310 — H. L. (Sc.) In construction of residuary clause, question is 

Where a -will gives an unqualified bequest of not wffiat the testator had in contemplation when 
land, making no reference to the time at which it was made, but wdiat the words he used accord- 
it is to ^ operate, the gift takes effect a raorte ing to their ordinary signification will embrace, 
testatoris, except where that date would disturb unless qualified by other expressions in the will, 
any of the provisions already made in the will, Bland v. Lamh, 5 Madd. 412. 
or ■where the testator has clearly indicated that It is a common rule of construction, that if 
he did not intend it to operate until a later the words of a gift are of themselves plain, dis- 
period. Ih. tinct, and capable of having a legal effect, effect 

A testator, by his will, gave the life-rent of must be given to them, notwithstanding any 
his entire estate, heritable and movable, to his improbability which may arise from looking at 
wife, who survived him. Tiie will proceeded: the other parts of the will. On the other hand, 
f also leave to my nephew,” W., the estate of if the words are ambiguous in expression or 
Bankhead ; ‘‘ but I wish it expressly understood effect, they are not to be rejected for uncertainty, 
that in the event of my said nephew,” but you must collect, if you can, from the other 
‘■ dying without leaving any lawful male heir of parts of the will an indication of what the testa- 
his body, then, in that event, my said lands tor' meant by those words, which, by themselves, 
of Bankhead are to revert back to my nephew,” appear to be ambiguous. Wilson v. Fden, 11 
H. The nephew W, survived the testator, but Beav. 289. 

died unmarried before the testator’s widow. lY. The plain first meaning of a testator’s words 
left a general disposition disposing of all estate is to be followed, unless they give rise to some 
which might belong to him. On the widow’s incongruity. Noeltolds v. Lodte^ 2 Jur. (N.s.) 
death, the nephew H. claimed Bankhead : — 1064 ; 5 W. R. 3. 

Heki that the estate of Bankhead had vested The primary duty of a court of comstriiction, 
in W. a morte testatoris, and that it was con- in the interpretation of wills, is to give to each 
veyed to lY.’s trustees by his general disposition, word employed, if it can with propriety receive 

it, the natural ordinary meaning which it has 
in the vocabulary of ordinary life, and not to 

Poreign Will.] — If a domiciled English- give to words em})loyed in that vocabulary an . 

man makes a will expressed in the technical artificial, a secondary, and a technical mean- 
terms of the law of a foreign country, so as to ing. Yomig v. Rohertson, 4 Macq. H. L. 314, 
manifest an intention that it should operate 325. 

according to that law, the meaning of the will Rrimarily, the words of a will are to be con- 
must be ascertained by the foreign law, and sidered. They convey the intention of the testa- 
then an equivalent effect must be given to the tor’s wishes ; but the meaning to be attached to 
win in^ England. Stndd v. Cooh (8 App. Cas. them may be affected by surrounding circum- 
577) discussed. Bradford v. Young, L. J., stances, among which is the law of the country 
€h. 90 ; 26 Ch. D. Go6 ; 50 L, T. 707 ; 32 Yf, R. in which the wdll is made, and its dispositions 
, are to be carried out. If that ka-vv has attached 

An English will by a testator domiciled in to particular words a particular meaning, or to 
Lower Canada must be interpreted with regard a particular disposition a particular effect, it 
^ the law of Lower Canada, and not that of must be assumed that the testator, in the dis- 
England. McGibhm v. 'Ahhott^ 54 L. J., P, 0. positions he has made, had regard to that mean- 
39 ; 10 App. Cas. 653 ; 54 L. T. 138 — P. C. ing or to that 'effect, unless the language of the 
--- , ^ will or the surrounding circumstances displace 

Words Recurring.] — It is a canon of construe- that assumption. JDassee y. MulllGh, 6 Moore, 
tion that where a testator has affixed a particular Ind. App; 526. 
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xUlmitting the corroet?ies8 of the principle of 
giving to words their natural and grammatical 
meaning, yet the intention of a testator gathered 
from the contes.t, may justify a modification of 
Ill's words. Gmj v. Peumm, fi H. L. Cas. 61 ; 
26 I,. J., Ch. 478 ; 8 Jm\ (K.S0B28 ; 6 W. E. 454. 

Ill constructing wills, and indeed statutes, 
and all written instruments, the grammatical 
and ordinary sense of the words is .to be adhered 
10, unless that would load to some absurdity or 
.snmejepugnance or inconsistency with the rest 
of the instrument, in which case the grammatical 
and ordinary sense of the words may be modified, 
so as to avoid that absurdity and inconsistency/ 
but no further, Ih, 

"Whore the words of a will have a primary and 
common-sense meaning, ihey must be taken to 
have been used in that sense, unless the contrary 
appears from the context, or from extrinsic 
circumstances. Cwok v. TT7////C?/, 26 L. J., Cb. 
856 ; 8 Jiir. (X,s.) 708 ; 5 W. E.'888~L, G. I 
In construing the autogra])h will of an illiterate 
man, the meaning of technical language may 
be <lisregnrded, but no word which has a clear 
and definite operation can be struck out. Hall 
V. hbrivo?, 0 H. L. Cas. 420. 

The rule that a testator s language ought to be 
Juiliered to unless some inconsistency would 
result from doing so ought not to be departed 
frtun, on slight grounds, and the court refused to 
depart from that rule in a case where there was 
very strong probability that the testator meant 
something difi-erent fi-om what he had actually 
said. Stiiiu V. Hnneiirlf, 16 W. li. 818. 

Where the words of a will are imambiOTOus, 
they <?annot be departed from merely because 
they lead to consequences capricious or even 
harsh and uru'easonable. But where they are 
capable of two interpretations, that construction 
of them is to be adopted which is in accordance 
with an intelligible and reasonable, and not a 
capricious or anomalous, result. Bathnnf v. 
Hrrintjtou, 46 J., Ch, 748 ; 2 Ann. Oas 698 • 

87 L. T. ,888 ; 25 W. 11 908— H. L. (E.) ’ 

A will is to be construetl accordingtothe plain ! 
nu:aniiig and intention of tlie testator, iiotwith- ^ 
.standing that the result of so construing it may 1 
be to defeat the object which he had in view, i 
( unlWe V. Jiranoher, 46 L. J., Ch. 128 : 8 Ch. D : 
398 ; 85 L. T. 518. 

Words are to be construed according to their 
plum on iinary meaning, unless the context shows 
thorn to have been used in a different sense or ' 
unless the rule, if acted on, would lead to some 
manifest absurdity or incongruitv. x\ testator 
must not be presumed to intencran absurdity • 
iKn^ertheless, if shown by the context or by the I 
vt hole will to have so intemlefl, the intention, if ’ 
not illegal, must be carried out. Modca y, I 
JkJiinJcfit •?! Ia j., B, C. 58 • 7 Ani) Cas 192 • i 
46^ L T. 468 ; 80 W. E. 709-P. 0 ^ ’ I 

Inhere is no difference between the avoids which I 
a testator himself uses in ilrawing up his will 
ami the words which are bond fide used bv one ' 
whom he trusts to draw it up for him " The > 
court m cillier case must take the words as it I 
bads them ami therefore held that the plaintiff:, 
toe natuml daughter, was not entitled to have 
probate amended by omitting the words, “from 
.and after the decea.se of my said wife without 

^^i’augditsman introduced them without 
special directions, and that the .effect i 

S tt wreeiated , 


The court in construing a wnll, must act on the 
. language which the testator has used according 
to its ordinary signification, and must not extend 
the meaning of words without being able to assigTx 
any possible limit where to stop. Hj Moehcck\\ 
j Clommrf'i/ (Lord), Ir. E. 5 Eq. 588. 

Therefore, when a testator, having accounts in 
two banks, bequeathed all cash balances which 
should, at his death, be standing eithci* to his. 
current account or his deposit account with any 
of Ills bankers : — Held, that the bcfiuest did not 
I include moneys in the hands of his land 
agent or his salesmaster, although tlie testator s. 
account was entered in the sales master’s ledger : 
and sometimes got such money as he rei'iuired in 
cash or by cheque ; sometimes I’cqiicstei'i cheques 
to be sent to him ; and on a few occasions gave 
orders for payments to thii'd persons. Ih. 

Wlierc clear words of gift are found in a will,, 
full eff'ect is to be given to them, notwithstand- 
ing capricious results may follow, irhartoa v. 
Burlter, 4 Jur. (x.s.) 553 ; 6 W. K. 534. 

It is the safest and best mode of construction, 
to give to words free from ambiguity their plain 
and ordinary meaning. Buclmnan v. Andrew, 
L. li. 2 Sc. App. 286. 

In construing a will, plain and distinct words 
are only to be controlled by words equally plain 
and tlistinct. Goodwin v. Binlaymn, 25" Beav. 
65, 

Ambiguous Words.]— The meaning of aik 
ambiguous will to be collected from the words, 
and the context, not from the punctuation. 
Sanford v. BaiJws, 1 Mer. 651. 

Testator having a right to order a thing to 
be done, expressing in his will that it is to be 
done, must be undcrstoo.l to speak imperatively, 
and jiot merely by way of recital. Ih. 

"W here a testator expre.s.ses himself in ambiguous 
terms respecting the di, sposition of his property, 
the legal operation of the word he uses must be 
adopted. Slnhh.,‘ v. Both. 2 Bali 6; B. 558; 12 
E. E. 119. 

j Words that are doubtful and afford implication 
I only are not to be attended to where testatoi- 

I has expressed himself in legal words. Baanluair 
! V, Spencer, 2 Atk. 575. 

It is a common rule of construction, that if the 
woids of a gift are of themselves plain, distinct, 
and capable of having a legal effect, effect must 
be given to them, notwithstamling aiu^ im- 
I probability which may arise from looking’ at the 
other parts of the will. On the other hand, if 
the words are ambiguous in expression or effect, 
they are not to be i-ejected for uncertainty, but 
I you must collect if 3^11 can, from the-‘other 

1 parts of the will, an indication of what the- 
testator meant those words, which, by thoni- 
sehms, appear to be ambiguous. IVilmn v. Hdcn. 

II Beav. 289. 

^ In case of doubtful words of a will, an heir 

777 favoured ; not where the will, -Is plain.. 
laUdandv. Bertie, 2 Vern. 840; 12 Mod 182 • 

2 Ereem. 220 ; 8 Ch. Oa. 129. * ‘ ’ 

here the words of a wdll arc unambiguous, 
they cannot be departed from merely because- 
tiiey lead to consequences capricious or even 
harsh and unreasonable. But where they are- 
capable of two interpretations, that constriction 
^ which is in accordance 

with an mtolhgible and reasonable, and not a 
capricious or anomalous, result. BatJvimt v 
^ L J Ch 748 : 2 App. Gas. 698 • 

8/ L. 1. 388 ; 2o W. E. 90S— H. L. (E.) 
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Wliere tlioi'e are two incaaing.^ of a word used right for those interested to have recourse to the 
in a will, one of which would cfeectuate and the court to ascertain the true construction, of his 
other defeat a testator's intention, the court is will, and to throw the necessary costs upon the 
bound to select that tneaning which would carry fund in .dispute. When the„deeision of the court 
out the testator’s abject. UVr/cAv/r v. llnme^ l of first instance has been obtaine<l at the expense’ 
H. L. Oas. 124; 28L. j., Oh. 8fi(-) : t Jur. (n.s.) 9H3 ; of the fund, if either party is dissatisfied, he 
0 W. ih 81 H. And see S. C., 1 Do G. M. ik;G.50fi ; must, as a general rule, challenge that decision. 
14 Eeav. oOfi : 21 L. J., Ch. 406 ; IG Jar. 391. at his own peril. If, however, the appeal* be 
If the language in a will admits of two con- successful, the costs of the appeal may be regarded 
structions, acfjording to one of which property as part of the unavoidable expense of obtaining 
will go in a convenient and ordinary course of a correct decision, Dillon y. Arkuh^^ 17L. R. Ir.. 
succession, and, according to the other, in a 6BG — C. A. 
capricious and inconvenient ccrurse, courts of 
justice may reasonably lean towards the former 
as being what was probably intended. Semble. 

Jonl'iios 8 H. L. Gas. 571 ; GJur. 

1043 : 8 W. K, 0G7. Reference to Original Will.] — For the purpose 

Ambiguous woids will not control the legal of construing a will the court is entitletl to look 
effect of words of limitations. Irumoioev. IIowo.^, at the original will as well as at the probate 
26 L. J., Ch. 323; 3 Jur, (N.S.) 170; 5 W. R. copy. Haroison, In ro, Turner v. Ilellnrd, 55 
319. ■ L, J., Ch. 799 ; 80 Ch. D. 390 ; 53 L. T. 799 ; 34 

Before the court can resort to the context W. R. 420 — C. A. 
of a will in search of a meaning for the words Original will of personalty examined in order 
of a particular clause, it must be satisfied that to arrive at the true construction of certain 
the meaning of the clause is different from bequests. Compton v. Dlo.mw, 2 Coll. 0. Cb 
tliat which the words naturally import. ]Vnlker 201. 

v. i) Hare, 800 ; 16 Jur, 442, The original will of personalty cannot be 

In construing a will, if the words used are looked to, "to contradict tlie probate, though it 
themselves of doubtful meaning, the circum- may in some cases to explain it. Opjjenhedin v., 
stances of the case may be I'cf erred to for the Henry, 1 W. R. 126. 

purpose of assisting in the explanation, but must Cases in which the court will look at an 
not be employed to show the construction to be original will of personalty, for the purpose 
doubtful, in order to enable the court to make of determining its meaning or construction, 
what appears a more reasonable will foi* the Walker v. Tippinq, 9 Hare, 802, n. 
testator. Cordon v. Cordon, L. R. 5 H. L. 

254. To Certified Copy.]— -A testator died in 

The recurring use of the words, “As to,” at 1874, in France. His original will, in the French 
the commencement of several devises is not language, wms registered in France, and retained 
necessarily an indication of the commencement there. In 1876 an English translation of a 
of a devise complete in itself, and separate and certified French copy of the original will wms 
independent from other limitations. Ih. admitted to probate here. On an allegation that 

the translation wns inaccurate, and none of the 
Practice.] — Except in case of difficulty, this parties insisting that an application should first 
court will itself determine questions of construe- he made to the probate (livlsion to rectify the 
tion in the first instance, without seeking the English translation : — Held, that the court might 
assistance of courts of law. Wihon v. Ddcn, 14 look at the certified French copy as avcII as at 
Beav. 317. the English translation admitted to probate, to 

Where there is a doubtful question as to the determine the true construction of the will> 
legal title to an estate on the construction of a will, ClidCn TrvsU^ In reAAl^. J., Ch. 397; [1892] 
the practice is, not to determine it on demurrer, 2 Ch. 229 ; 66 L. T. 483 ; 40 W. E. 439. 
although the inclination of the court may be in 

favour of the defendant, hut to overrule the To Will in Foreign language.] — A 

demurrer, without prejudice to the defendant’s <lomiciled Englishman made his will in a Spanish 
insisting on the same matters by Avay of ans-sver. colony, in the Spanish language and form, and 
DroH’natoord v. Ddwards (2 Yes. 243) referred empowered K., whom he appointed his universal 
to on, this point. Jlorthner v. Hartley, 3 De heir, to make his (the testator's) will, making 
G. & Sm. 316. ' therein the declaration, &g., and other matters 

The court declines to express an abstract which had been and "would 'be communicated to 
opinion on a point of law on the construction him. The will was admitted to probate ; — Held, 
of a will wlien immediate relief is not given, first, that the will was an English will, and that 
Hampton v. Holman, 5 Ch. I). 183 ; 36 L. T. 287 ; in construing it the vSpanish language "was only 
25 W. R. 459. to be looked to in order to ascertain the equiva- 

Tho court deprecates the citation of autho- lent expressions in English ; and, secondly, that 
rities in cases of wills unless to lay down some K. being appointed universal heir, the beneficial 
general principle or to explain some technical interests, after performing the trusts, if any there 
ex])rcssioii. Wuf'hy v. Carrey, 22 W. R. 150. w'ere, belonged to K., and not to tlie testator’s- 
Where there is a clear dedvsion of a court of next of kin. Hey mid v. Xortriyht:, 18 Beav. 
law upon the construction of a wfill, and no pre- 417 ; 2 Eq. R. 784 ; , 2 W. R. 445, 
cise authority on the other side, a court of equity 

will not -decide conti'ary to the decision at law, - — TootherBocuments.]— Ho papers, letters,, 
.Rohinmi v. 4 Jiu\ (K.S.) 625; 6 W. R. &c., can Be taken, notice of, to influence construc- 

728. , tion, of will. D&i^tieY, i\lMmd,l 

A testator made- a' voluntary settlement of 
; Costs of obtaining Decision of Court.] — Whex*e some real estates^ He afterwards, by his will, 
a testator has used doubtful language, it may>e devised other, real estates - to nearly the same 
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uses Held, tliafe the deed coiiltl pot be referred 
i 0 for the purpose of construfiiig the will. ndall 
\\ Bmkl^ 24 Bear. 

A pedigree miuleby a testator’s directiou, and 
f(Hind among his papers, not admitted to explain 
a will, equivocal but not unintelligible. Cmsley 
Y, ('lare^ 3 Swanst* 322, n. See S, 61, nom. Cnmly 
V. Clare, AmbL 3U7. 

To explain Words of WilL] — Parol evidence 
cannot be admitted to ex}dain the written words 
of a will. Siraftmi v. Ptn/iw^ 3 Bro. P, C. 103. 

Parol evidence admitted to explain a will 
where tloubtful ; not to contradict. As on a 
legacy to the four children of B., and afterwards 
another to the children of B. ; B. having then 
two childreii by the iirst husband, four by a 
second : admitted to show the lirst legacy was 
restrained to the last four chiltlren ; not so of 
the other legaev'. Jlanqhdiire v. Peirce. 2 Yes. 
2111. 

In construing a will, if the words used are them- 
selves cd doubtful meaning, the circumstances 
of the case may be referred to for the purpose of 
assisting in the explanation, but must not be 
euiployc<l to show the construction to be doubtful, 
in onler to enable the court to make what appears 
a more reasonable will for the testator. Gordon 
V* Gordon^ L. B. 5 H. L, 254, 

In trying the meaning of phrases in a will all 
circumstances may be "looked at in which the 
court might have been called to determine the 
meaning of tliosame phrases ap})lied to a diferent 
state of circumstances. Budtwr {Pari') v. Shafto, 
lY Yes. 457 ; 8 11.11.108. 

To Add to Will.]— This court will not add 
a legacy to a will upon parol proof, though 
it concerns personal estate onlr. Whitton \\ 
Hum'll, 1 Atk. 448. 

A testator, having devised his estates in a 
particular way, directed that a different disposi- 
tion of them should take place, in case certain 
contingent property and ed’ects in expectancy 
should fail in ami become vested interests to his 
•children. The children being entitled to no 
contingent interests at the < late of the will, the 
court refused to admit evidence offered for the 
purpose (»f showing that The testator referred 
to oxi>ectation from pai'tieular individuals which 
ha<l iKfcn afterwards realised, as being in effect 
to adtl to the will, and not to explain it. Xim/ 
T, liadvleif, 3 Myl. .k K. 417 ; 3 L. J., Cli. 206. ' 

Of Instructions by Testator.]--Wiil is to be 
construed without regard to the instructions. 
Murray v. Janee, and Paicvett v. Joavu. 2 Y. 6c 
B. 318 ; 13 li. It i(f4. 

Where declarations to testator’s solicitor, at 
the time of giving instructions for making a 
will, admissible in evidence. Guillehaud v. 

7 L. J. (o.S.) Ch. 136. 

Befpiest to testator’s cousin Y. B., son of his 
late uncle P. B. Testator had no cousin of that 
name, but had a c«msin G. V. B,, .son of an uncle 
J. B. ; and had also a cousin P. B., son of the 
■said imcle P. B. :-~Hel(l, evidence of all the cir- 
cumstance.s surrounding the testator when fie 
made his will was admissible to explain who he 
meant to take, but not evidence of instructions 
given to his solicitor when he made his will 
10 Hare, 345 ; 17 Jur! 

izo ; J VV. it. li>2. 

A name and <le.soription of a legatee were 
given in a will, which, taken togetbetj could not 


be applie<l to any other person ; evidence of the 
state of the family was admitted, and an affidavit 
of a solicitor who ])reparcd the will was offered 
to show what had been the cause of the mistake : 
— Held, that the atMavit was inadmissible. 
Dralie v. J)ralie, 8 H. L. Gas. 172 ; 25 Beav. 642 ; 
29 L. J., Ch. 850 : 4 Jur. (N.S.) 727 ; 6 YG E. 
7.91. ^ 

There being a devise in a will of all testators 
household stuff, as brass, }iewter, linen, and 
woollens, except a trunk, the person who drew 
the will was examined to prove that the testator 
directed him to insert all his goods except the 
trunk, and was allowed to be read. Pendleton 
V. Grant. 2 Yern. 517. S. C, better reported, 
1 Eq. Gas. Abr. 230, pi. 2. 

Devise to his nearest poor relations. Paird 
evidence admitted to show that testator knew he 
had such in Salop, but no further ; not to prove 
declarations or instructions whom he meant by 
written words of the will. Goodlnye v. Good- 
inye, 1 Yes. 231. 

Where testatrix gave her real and personal 
estate to plaintiff’s for life, remainder to J. in 
tail, remainder to It in fee, with a few pecuniary 
legacies, and charged her real estate with the 
payment, if her personal estate should not be 
sufficient : and, by her will, declared she gave 
the rest and residue of her personal estate to 
Lord C.’s three daughters : — Held, that parol 
evidence of attorney, who drew the bill, that he 
had express directions to give the personal estate 
to the three daughters of Lord C., could not be 
read, though there were some things in the case 
which might make a judge wish to admit it. 
Ulrich V. Lit ch fields 2 Atk. 372. 

Courts of law and equity admit parol evidence 
in two cases only — to ascertain the person, wdiere 
there are two persons of the same name, or where 
there has been a mistake in the name ; and in 
resulting trusts, relating to personal estate, as 
where an executor has a small legacy, and the 
next of kin claim the residue, there parol proof 
is admitted to ascertain who shall have it. Ih. 

Lord H. not satisfied with Lord Cowper’s rule 
of admitting parol evidence in doubtful wills. 
Mr. Justice Tracy, who assisted Lord Cowper in 
Strode v. Jlnml (2 Yern. 621), was at first of 
same opinion with him ; but, on consideration, 
was clear the evidence could not be admitted, 
and his alteration ol judgment had weight in 
the house of lords. Ih. 

In Brown v. Selwi'n (Gas. t. Talb. 240) Lord H. 
said he was for admitting it. And even Lord 
Talbot had a remorse of judgment at the same 
tirne he rejected it; but the house of lords 
refused it, and, affirmed the decree. Ih, 

In construing a will, nothing contained in a 
letter from a solicitor to the "testator, written 
about the time ot the execution of the will, is 
admissible as evidence of the construction of rhe 
will. IVihon V. O'Leary, 41 L. J., Oh. 342; 
L. 7 Ch. 448 ; 26 L. t. 463 ; 2b W. E. 501 ! 

Lvidenee that the testator had in bis possession 
a first codicil at the time he made the second 
was admitted, so far as it went to prove the 
position of the testator, but rejected so far as it 
suggested any motive for his making the second 
codicil Ih. 

Held also that a letter written to the testator 
by Ms solicitor, a<Iviaing him to recopy his first 
codicil, was inadmissible. Ih. 

At the death of a testator two copies of his 
Wili^ were produced, one of which had bemi 
retained by himself, the other deposited with 
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his bankers ; each with a codicil containing the A Presbyterian, who had three infant daughters 
same gift in the same words, but of ditferent dates, bred up that way, and had three brothers Presby- 
and attested by different witnesses. Probate terians, makes his will, appointing his brothers,, 
baring been granted of the duplicate will and and also a clergyman of the Church of Eng- 
of the two codicils : — Held, that evidence bj" one land, guardians to his three infant daughtei^s,. 
of the attesting witnesses to one of the codicils and dies, having sent his eldest daughter to his 
was admissible for the purpose of showing, from next brother. The clergyman gets the twoothei" 
the circumstances attending the execution, that daughters into his custody, and places them at a 
the two codicils were not two, hut one instrument, boarding school, where they were bred according: 
and accordingly that the legatee tliercin named to the Church of England, and brought his bilL 
was entitled to one legacy only. Iluhhml v. to have the eldest daughter placed out with the- 
Ale?ian(lv}\ 45 L. J., Ch, 740; 3 Ch. D. 73S : other daughters. The three brothers, that were 
35 L. T, 52 ; 24 W. li. 1058. Presbyterians, brought, their bill to have the two- 

Devise of real estate to be sold, and the produce, daughters delivered to them, offering parol evi- 
with the personal estate, to testators wife for dence that the testator directed and declared he* 
life, with j>ower to appoint a moiety by deed or would have his children bred up Presbyterians, 
will, with two or more witnesses. The estate was The court declared no proof out of the will ought 
not sold ; the wife, having no other real estate, to be admitted in the case of a devise of a guar- 
by will with three witnesses, gave specific legacies, dianship, any more than in the case of a devise 
some described to have been her husband’s, and of land. Storlte v. Storhe^ 3 P. Wins. 51. 
all the rest, residue, and remainder of her estate Devise of land not to be explained by parol 
and effects, of what nature or kind soever, and proof touching the declaration of the testator, or 
whether real or personal, and all her plate, china, the instrument given by testator for the making 
linen, and other utensils, which she should be of his will. Parol proofs shall be admitted to 
possessed of, interested in, or entitled to at her explain a surrender of copyhold land, to show a 
tlecease ; the power is executed by the residuary mistake either in the land or uses. Towers v.. 
clause. Evidence of conversation with the person 3Ioor, 2 Yern. 98, 
who drew the will, to show the testatrix had no 

other real estate, rejected. iStti^iderL v. Stmiden^ As to Condition of Testator^s Family.] — Im 
2 Yes. 589. construing a will, the state of testator’s family 

at time of will is to be attended to. Cro7ie v.. 
Of Declarations by Testator.]— Evidence as to Odell, I Ball eSc B. 4:49. Affirmed 3 Dow, 68;, 
statements made by a testator when he executed 1 Bli. (n.s.) 594 ; 15 E. K. 20. 

his will was rejected. ^TChny v. 29 In construing will, the intention of testator,, 

Beav. 422. And see Balier v. JCer, 11 L. R., Ir. S. and not the technical import of words, is to be- 
The declaration of a testator will not be admitted regardcf 1. Ib. 
to explain an omission in a will, although evi- For the purpose of construing a will, the- 
deuce of surrounding circumstances will. Sullira?i court must be informed of the circumstances, 
y. Sulllmn, Ir. R. 4 Eq. 457. surrounding the testator when making his wdll, 

Evidence of the declarations of a testator as to such as his family status and the nature of his. 
whom he intended to benefit, or supposed he had property. Extraneous evidence of these matters 
benefited, can only be received where the dcscrip- is therefore admissible. Webber v. Starley^lO 

tion of the legatee, or of the thing bequeathed, C. B. (i5-.S.) 698; 33 L. J., C. P, 217: lO’Jur. 

is equally applicable, in all its parts, to two per- (n.s.) 657 ; 10 L. T. 417 ; 12 W. R. 833. 
sons, or to two things. But evidence of the The construction of will is not to be altered 
circumstances, the habits, and the state of his upon inference from testator’s knowledge of' 


667 . ’ WILIj — Construction. 

„ot be void !«■ tmceriataty. the indications of danghter of , of X“’'v.ounas 

hiteiition cUscoverabie in the Test of the Will the chuich . ’ . nf Ium- iVonvi'] 

to prevail over those which arise from the use of aimually during the amtuuiancc of liei 
hira« oJ only partially correct descrip- life, and I direct mj rmstees or trustee d e 

ximhY name Ih, time being to pay to the said tlie said 

■non uy name, -t . . rnicl the receipt ot 


■not only to the ti 
ilie surrounding C 
the parties. Pm 
.25 L. J., Ch. 251. 


the testator directed that, “in case any one of 


for life and after her decease bequeathed the should become bankrupt, &c., her or his legacy 
fund to her children “by her then presenter should determine, and that the trustees or 
any future husband,” and she had children by trustee should pay to her or him, ‘ it in the case 
both her first and second husbands t-Held, that of Mary Wyatt, Matthew Wyatt, and .Frederick 
the chiidren by her former marriage were not Wyatr, the sum of fort}^ shillings a week, and 
excludctl, “ if ill the case ot IMaria eir and Einiiy de \cre, 


Aseviilciiceof friendly intercourse with parties the sum of thirty shillings a week, and “if in 
beiiefiteil by a doubtful will is admissible in the case of jMarian Elliott, the sum of .fifteen 
favonrof that will, so also is evidence of friendly shillings a w'eek” i— Held, on an originating 
intercourse wdth relations not benefited by such siinuiions by Marian i urniss (torineiiy Slarian 


relatim’*' to tlie ases of the devisees, and the the testator was acquainted with her, that she 
■situation of the "parties, and to their being was entitled to_ the annuity of fifty pounds 
marrictl or unmarried, is admissible in evidence, given by the will. Furnins y. Phear^ 36 W. It. 
for the purpose of construing a will. Lowe v. 521. . „ . , . -.rn 

JInnniwiower (LiwdX 4 liuss. 532 ; 2 L. J. (O.S.) A testatrix made the following bequest ; “Jo 
K. B. 164 ; 26 U, E. 633. the tbi’ee children of B. 500?. each.’ At the 

Evuleiice of re)>utatioii is not admissible in date of the wall, and at her death, there ■were 
• expounding a will to prove a person’s age. nine children of B. Evidence w'as tendered to 
Vddimjh V. Smith. 10 L. T. 018. the effect that,- at the time wiien B. had three 

Legacy to A., if in the testator s service at the children, the testatrix had made a will con- 
time'of his decease ; parol evidence admitted to taining the same bequest; that wiien B. had 
■show that, thouLii she had quitted his house, she six children she had made another will con- 
contiiiueil and was by him cousklered as in his taining the same bequest ; that when B. had, iiinc 
service, and upon that evidence the legacy was children she had made another will containing 
. established. JPehr rt v. Pehl 16 Yes. 481. the same bequest (the will iu question being the 


testator lapsed, although the w'ords are “to ,u., tnenuiiiDer or ii. s enuuren nem, mat, on iiie 
his executors, adiniuistrators, and assigns ’’ ; and assumption that this evidence w'as admissible 
}iarol evidmice inadmis.sible' that the testator (but without deciding that point), each of the 


gave legacy to A., his executors, ckc., kiiew^ A. to of 10,000?. raihvay stock, in trust for th 
1 x 1 deml, and meant it for his representative “ children ” living at his decease of his decease 
rejected. S. C nom. Malumh v. Hick, niece, “ Margaret Kerr.” fSome years before th 


knewqut the time of making the will, that the nine children ^yas entitled to a legacy of 500?. 
legatee was dead. M(.ttjlninh x. Proohn^ 1 Bro. Laniellx. JDauldl, 3 BeG-, &: 8m. 37 ; 18 L. J,, 
C. 0. 84. ‘ Ch. 157 ; 13 Jur. 164. 

Evidence offered to prove that testator, who A testator, in 1877, left to his trustees a sum 
gave legacy to A., his executors, ckc., kiiew^ A. to of 10,000?. raihvay stock, in trust for the 
1 x 1 deml, and meant it for his representative “ children ” living at his decease of his deceasctl 
rejected. S. C nom. Malumh v. Bick. niece, “ Margaret Kerr.” fSome years before the 

577. date of the will the niece mentioned had married 

A betjuest of residuary persmial e.state to “the a second time, under circumstances which very 
children of the deceased"son (named Baraber) of much displeased the testator, wiio had in con- 
my father s sister share and share alike ” is void setpience declined to hold any communication 
for uncertainty wiicro, at the date of the will, with her, andahvays refused to recognise her by 
there were three such deceased sons ; and any other surname than that of “ Kerr,” her first 
cvidemie of the testators intention cannot be husband’s. There w’ore five children of the first 
admitted to show’ that he meant to benefit the marriage, and one of the second, wiio survived 
children of ail the three sons. Stepliemon. In re, the testator. Within three wrecks after the date 
JMnmduoR v. L. J., C’h. 1)3; [1897] of the will the testator wrote a letter to one of 

1 (’ll. 75 ; 75 L. T. 405 ; 45 W. E. 162 — C. A. the five children of the first marriage, from 
The rule that the court can reject an inaccurate wiiicli it appeared that he intended to con'finc 
• enumeration of a class and allow^ the whole class the gift of the 10,000?. to them, as he stated 
to share the bequest applies only wirere the therein that he had by his will left them 2,000?. 
testator'sintention to benefit the wiiole class is each. He also caused a similar letter to be 
shawm by Iiis will, Ilarew €artrkU}e (13 Sim. written and sent about four years later. The 
165) doubted. Ih, ' testator died in 1883 : — Hold, that the wmrd 

“children” must bear its primd facie meaning, 

Particular Words of Bescriptiou.]— A so as to include the children of both marriages; 

testator, after giving legacies to Mary- Wyatt, and that, there being no latent ambiguity as to 
Matthew ’Wyatt, Frederick Wyatt,' Louisa Atwell its signification in this instance, the letters were 
. (called Wyatt), Maria Weii*, ancii' Emfly cle not admissible to show the testator’s intention. 
Vere, proceeded, “ I give and bequeath to ■ ■, ATidrews v, Andrews, 15 L. E, Ir. 199—0. A. 


m 
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A testator bequeathed liis residuary personal 
estate ii}>ou trust to pay and divide" the same 
equally to and amongst his nine grandchildren, 
that is to sa}% the three children of his daughter 
Jane, the three children of his daughter Elizabeth, 
the two children of his son Joseph, and the child 
of his daughter Harriet. At the date of the will 
Joseph had four children, two by a former and 
the other two by his present wife. Evidence was 
tendered to show that the testator had declared 
■an intention of benefiting the two children of 
Joseph by his first marriage, and a declaration 
by him that he knew nothing about Joseph’s 
■other cliildreii : — Hold, that the evidence tendered 
w'as not admissible to construe the will, and that 
all Joseph's children were entitled equally’' with 
the several other grandchildren, v. 

Fimhhaw, J H, K. 500 ; 111^. T. S2 ; 12 W. 11. 
1141. 

A testatrix gave a share of her residue to her 
“cousin, Harriot Cloak.” She had no cousin 
of that name, hut she had a married cousin, 
Harriet Crane, -whose maiden name was Cloak ; 
and she had a cousin, T. Cloak, whose wdfe’s 
name -was Harriet : — Held, thatextrinsicevidence 
was ndiULssible to vShow the testatiix’s knowledge 
of- and intimacy with the membei-s of the Cloak 
family. Grayit v. Grant (infra) distinguished. 
Taylor. In re. Cloah v. Jfaminond, 50 L, J., Ch. 
171 ;• S4 Ch. 1). 255 ; 56 L. T. 649 ; 65 W.B! 186 
~G. A. 

■Parol evidence admitted to prove which heir 
was intended, viz., whether the heir of the 
mother’s mother’s side, or the heir of the mother’s 
father’s side. Harr la v. Lincoln (Blalton'). 2 
P. Wins. 136. 

Parol evidence is admissible to explain the 
8ense in which the word “ nephew ” is employed 
in a will. Grant v. L. H. 5 C. P. 727 ; 

22 L. T, 2B3 ; 18 W. E. 576. Discussed hi'Parlier. 
In re, Bentluan v. 50 L. J., Ch. 689 ; 

17 Ch. D. 202 ; 44 L. T. 885 ; 29 W. E. 
'855. , 

A testator by his will left to bis nephew his 
(the testator’s) interest in the lands of L., subject 
to the payment of all charges on the said farm 
and lands, and; as to the said farm, subject to the 
paynient by him (the testator’s nephew) to each 
of his i)areiits during their respective lives, of the 
sum of oZ. per year. At the time of his decease, 
and at the date of the will, the testator had 
several nephews, sons of the testator’s • brothers, 
who had emigi’ated to Ameiica many years before. 
He had. also a nephew, T. I)., son of his sister, 
M. D. For some years before his death the testa- 
tor resided with M. D. and her husband, and 
T. 13. had managed the testator’s farm at L, 
The solicitor who drew the will proved that the 
testator intended T. D. as the object of his bounty: 
— Held, that T. D. was entitled to the farm. 
Phelan v. Slattery, 19 L. E. Ir. 177. 

A testator bequeathed a legacy to his niece E. 
A great-great-iiiece, E. J., held to answer the 
<Iesc3'iption, and to be entitled to the legacy. 
Parol evidence not admissible to show the circum- 
stances under which the bequest was contained 
in the will, and that the testator could not have 
intended to designate his great -great -niece. 
Stringer v. Gardiner. 4 De Cr.& J. 468 ; ■28'L. J., 
Oh. 758 ; 5 Jur. (k.S.) 260 ; 7 W. B. 602. 

local Description Inaccurate— Extrinsic Evi- 
dence admitted to sho-w Testator’s Intention.} — 

1 ik H.225 : ,26 B. Jl, Ex. 
' dp'I’W, E,612. V ' ' ' ' 



As to Condition of Testator’s Property,] — The 
state of testator’s property cannot be resorted to 
as a criterion to explain the will, Kellett v. 
Kellett. 1 Ball k. B. 542. Affirmed, 3 Dow, 248 ; 
15E. R. 63. 

Parol evidence admitted to show the state of 
testator’s property when he made his will. Hyde 
V. Price, C. P. Cooper, 193. 

The CO art ought not to consider the circum- 
stances of the testator to determiiic his intention 
as to personal estate ; whether as to real, quaere. 
Inelibguin w French, Anibi. 40; Bidgw. 230; 1 
Cox, 1. 

Will not to be construed by something dehors : 
as by the state of the property where no latent 
ambiguity. Puffc^. Leapliiqimll, 18 Yes. 466; 
11 E.'E.234. 

Different construction of the word “surplus” 
from that which it commonly bears, inferred 
from the expression of the will. Ih. 

Where a testator gives stock standing in his 
name, and has not stock so standing, but it is in 
the name of a trustee, parol evidence is admis- 
sible of the mistake. IIcLmon v. Held, 5 Madd, 451. 

A testatrix, having a special power of appoint- 
ment over a fund, gave by her will (as translated 
from the Italian), to objects of the powei', “ the 
whole of my property of every kind, including 
rentes, stocks, securities, kc., deposited with my 
bankers and trustees , . . in a word, all I may 
be seised of at the time of my death, nothing 
being excluded or excepted.” At her death she 
had no such “ rentes, stocks, &c.” of her own ; 
but certain consols and' securities, representing 
the fund, had before the date of her will been 
deposited at her banker’s in the names of the 
trustees of the fund Held, that her will was 
merely a general gift ot her property, and con- 
tainecl nothing to show that she was executing 
the power. Evidence of the state of a testators 
property at the date of the will, to show an 
intention to execute a- power, is inadmissible, 
where the gift is not specific. Infica v. Sayer (8 
Mac. &; G. 606) followed. Huddleston, In re, 
Pad I)i Brmio y. By ston-, 64 L. J., Ch. 157; 
[1894] 3 Ch. 595 ; 8 E. 462 ; 43 W. E, 189. 

Of Testator’s Belief as to his Property.] — 
Statement of property written by testator, and 
his books of accounts, admitted as evidence that 
he considered as his property, and meant to dis- 
pose of, property not strictly, though in some 
sense, his: viz., -mortgages and leases, the pro- 
perty of his wife under' will, by which lie was 
executor with her before her marriage. Bruce 

V. Beni son, 6 Yes. 385. 

A testator bequeathed a legacy to A. “ in full ' 
satisfaction of all claims he 'may have upon me,” 
The testator was indebted to the executor of B., 
who held B.’s residuary estate on trust for the 
wife of A. Parol evidence to show that the 
testator regarded the debt as belonging to A.’s 
wife, or to A. in her right: — ^'Held, not admis- 
sible. Parnhlter v. Pavimter, 1 J. & H. 135 ; 8 

W. E. 578. Affirmed, 30 L. J., Ch. 508 ; 8 L. T. 
799— L.C. 

Where the intention to dispose was clearly 
expressed on the face' of the will, anE parol 
evidence was tendered for the- purjiose of sho-^- 
iiig that the testatrix had taken the amount of 
the property which she- was capable of bequeath- 
ing,. supposing certain' property in which she had 
only a life mtereskto be her own, and that the 
legatee under the' will/ who" also took an interest 
in such, supposed, absolute property under a 


pi! 
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A testatrix was the owner of four debentures 
rnment, each of which ha<l 

impressed upon it the words “Capital 1,000Z.,” 

1 Keen, 300 ; and purported to secure to the holder 50/. per 
annum in perpetuity, but redeemable on pay- 
a suit to ment of “ 55/. per cent, on the nominal amount,” 

' ' *" ’ ’ ■' ■’ The sum of 

now belougi].:ig“ 
.s which shall be due to 
T. me thereon at the time of my decease” : — Heldp 
,g the judgment that two only of the debentures passed, and that 
parol evidence of declarations of the testatrix as 
'I’estaror gave the residue of his estate to the to her intention was inadmissible. Honoood v. 
|) 0 (U‘ cf the })arish of K. com. L., but that parish Griffith^ 4: De Cl. M. & G. 700 ; 23 L. J., Ch. 405. 
was ill com. N. It was set up by the next of kin, Held, also, semble, that where there is a specific 
that testator did not imagine his residuum would bequest, parol evidence is admissible to show 
exceed 10/., and had so” declared ; whereas it what property there is answering to the descrip- 
amounted to near 1.000/. The court thought that tiou of it ; but that, if on that evidence it appears 
parol evidence should be admitted, to help out that there was property correctly answering the 
the description of the parish, but not as to the description, no evidence can bo adduced to show 
quantity of the thing given. Bwioi ^^Lamjleu^ that it was intended to apply to other property. 
2 Barnard. 118, Ih. 

A testator devised “ the townland of T., inclnd- J. B,, at his death, had a balance due from his 
ing the house, offices and demesne, &:c., of W.” banker, and was also entitled to a shai’e of the 
In addition to the demesne of W., which, in fact, balance due to' A. B. from his banker ; A. B. having 
formed part of T., the testator was entitled to received moneys for him from time to time, and 
adjoining lands, called M. anti C. : — Held, that with his knowledge paid them to his own hankers, 
extrinsic evidence that the testator treated M. as his own moneys ; but J. B. had no concern 
and 0. as part of the demesne of W. was inad- with A. B.’s bankers, nor did they know that he 
inissible for the purpose of showing that M. and was interested in the moneys paid by A. B. J. B. 
C. passed under the devise. JE'/wy v. ATwy, 13 bequeaths all his money in the hands of any 
L. K. Ir. 531. banker : — Held, that his balance at his own 

bankers, and also his share of A. B.’s balance, 
As to Testator’s Intention.] — Extrinsic evi- will pass, and that evidence is admissible to show 
deuce is admissible to shew the circumstances that he so intended. Hemininij 
of, the testator at the time of making his will, 41)3; 1 L. J., Ch. 94. 

solas to enable the court to place itself in the A testator devised all his real estates (except 
situation of the testator, but it is inadmissible to the hereditaments thereinafter particiilaiiy de- 
prove eitlier his motives or intentions. MaHhi vised), including all estates vested in him upon 
V. ])rinliiv(it(u\ 2 Beav. 215 ; 9 L. J., Oh. 247. trust, or by way of mortgage, to trustees upon 
Barol evitIcMice not atlmissible to show the certain trusts ; iu a subsequent part of his will 
intention of the testator against tjie construction he devised his farm in A., in the possession of 
upon the face of the will. Camhyidge v. liouy, T. H., toT. B. He had two farms in A. called 
8 Ves. 22 ; 0 B. R. 199.^ ^ respectively 8. and M., both of which were in the 

Evitleuce not admissible that devisor did not possession of T. H., but at different rents. On 
mean what he had expressed, but admissible to a question being raised which of these two farms 
show that a particular ex])ressioii was not his the testator intended to give to T. R. -It was 
will. Pmviil V. Mauehett, and iJchJield v. sufficiently established by the evidence that 
MmiGirtt, 6 Madd. 2B5 ; 22 R. R, 270. ^ ^ during the lives of the testator and his father the 

The general doctrine of the admissibility of }>rocceds of the farm 8. had been regularly paid 
parol evidence to expLain a testator’s intention, to a Roman Catholic priest, and that the tes- 
and the cases of Hunt v, Beark, (iiifia, col. tator had uniformly dealt with it in conformity 
075). Jholivp V. Allen (2 Paiss. &;!M. 270), with a real or supposed trust affecting it for this 
B rtJ/ y. Hire (2 Russ. & M. 251, 203), and purpose: — Held, therefore, that he must be taken 
Lliujd. V, llHveey (2 Russ. & M. 310), considered, to have intended to comprise it in the general 
I/nll V. /////, 1 Con. A L. 120 ; 1 Dr. War. 94 ; devise of trust estates, and that consequently 
ir. R. 4Eq. 27. the farm M, was the one devised to T. R. 

Parol evulonce is inadmissible fm- the purpose Blundell v. GUuhUme.^ Macn. & G. 092. Revers- 
of explaining _ the testator’s intention, even ing 14 Sim. 83 ; 8 Jur. 301. 
against the heir-at daw. ^ Injne ^Sullivan, Among the testatrix’s papers some writings. 
L. 4., (/h. h3,j ; L. R. 8 Eq. 073 ; 17 W. R, 1083. were found, made after the ])assing of the Wills 
Extrinsic evidence explanatory of a will in Act, but not attested as thereby required Held 
order to raise a case of tdection, is not admissible, that these could not bo looked at for the purpose 
Duminer y. Pitcher^ Coop. t. Brough. 257 ; 2 ; of ascertaining wliat her intentions were. Br}r/ff» 


settlement made by the testatrix, ought, in order 
to enlarge the residuary bequest, to be put to his of the Spanish gover 
election, such evidence Vitas held to_be inadmis- impres-sed upon it tl 
sible. Olemerifmn v. Gundy ^ 

5 L. J.. Ch. 2(50. 

Held, That a court of equity, in _ 

enforce the trusts of the will, might receive By her will she bequeathed thus 
parol evidence to show what the testator had 2,000/. Spanish bonds or coupons 
been accustomed to consider to be an estate to me, and all diviilend; 
called Ihe Ashford Hall estate. Rwltetis 
Tnequund, 1 H. L. Cas. 473, vary in, 
below. 
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aid can be resorted to. Ilemman v. Fruci\ 37 : 
L. J., Ch. 97 ; L. E. 3 Gh. 420 ; 17 L. T. 394 ; 16 1 
W. E. 162. I 

Where there is a priniit facie gift, specific! 
evidence of the state of the property at the i 
date of the will is admissible. Lines v. Sayen. j 
3 Mac. & Ct, 606 ; 21 L. J., Gh. 190 ; 16 Jur. 21. : 
Affii-ming 7 Hare, 877. 

Extrinsic evidence admitted, not to construe 
a will, luit to show with refoicnce to what it was 
made. JBengonffh v. 15 Ves. 514 : 10 

E. E. 106. 

Clourt will not take into consideration the 
amount of the property, nor the number of ; 
objects, ^ for the purpose of construing will, | 
except in case of a specific disposition. Sibleij i 
V. Perry, 1 Ves. 522 ; 6 E. E. 183. I 

Extrinsic evidence is more readily admitted j 
to explain an ambiguity in the subject than in 
the object of the gift. Rowlatt v. Paston, 2 
H. E. 262; 11 W. E. 767. 

, 'Where the subject of a devise is described 
by reference to some extrinsic fact, extrinsic 
evidence must be admitted to ascertain the 
fact, and to ascertain the subject of the devise. 
Difierent from the cases of reference to a paper 
which is to form part of the wdll, where the will | 
itself must specify the paper to be incorporated 
with it, Srmdford v. B,u}l{es, 1 Mer. 653. 

Testator contracts for the purchase of a house, 
and afterwards, by a codicil to his will, gives to 
A,, his executor, the house which he had given a 
a memorandum of agreement to purchase, and 
which was to be paid for out of timber which he 
had ordered to be cut down. This amounts to a 
direction that the purchase-money for the house 
shall be so provided for : and evidence was 
admitted to show what was the order given by 
the testator, with reference to the cutting of 
timber. Id. 646. 

Testatrix gave 8007. stock in long annuities to 
A. ; the same to B. ; 2007. long annuities to C., 
the interest thereof to accumulate. An inquiry 
admitted into the state of her property, to show’ 
she meant such sums of money, not annuities of 
this amount. Foimereau v. Poyntz, 1 Bro. C. C. 
472. 

A testator gives to some persons aunuities 
of 5007. long annuities, and to several others, 
legacies of 5007. long annuities, on one of wdricli 
he directs interest to be paid at 57. per cent. 
Evidence of the amount of his property admis- 
sible to explain the meaning of the latter 
bequests ; and his property being insufficient 
to pay them in long annuities ;—Held, that 
sums of money to be raised out of his long 
annuities were intended. Coljfoys v. Col 2 Joys, 
Jac. 451. 

A legacy of a “ 1007. long annuities stock ” 
ITeld, upon the context of the will, and the 
evidence of the state of the funded property, to 
be pecuniary and not specific. Att.-Gen. v. 
Grote^ 2 Russ. &: M. 699. Affirming 3 Mer. 316 ; 
17 E. R. 91. 

Legacy of 1007. out of my reduced bank 
annuities held pecuniary, the court leaning 
against holding a legacy specific, unless clearly 
intended ; the court w^ould not take into con- 
sideration evidence of the value of the stock at 
the date of the codicil, by wrhich the legacy was 
given, nor an erasure of a legacy to the same 
person by the will, but decided upon the words 
of the codicil. Kirby v. Potter, 4 Yes. 748 : 4 
K E. 342. ' 

A testatrix by a codicil gave to A. and M. “ 607. 

' ; YOU tv* 


j each of bank long annuities now’ standing in my 
I name.” At the date of the codicil, and at her 
I death, she possessed long annuities sufficient to 
! answ^er this bequest specifically, but not also to 
j satisfy certain legacies charged by the other 
I testamentary papers upon the same stock. 
I Evidence as to the state and value of the testa- 
trix’s property in the funds at those respective 
times was admitted, and on the effiect of that 
evidence, and the language of the testamentary 
papers, taken together, the bequests to A. and M. 
w’ere held not to be specific but pecuniary, 
Boys V. Williams, 2 Euss. & M, 689. Reversing 
I 3 Sim, 563 ; 30 E. R. 223. 
j At the death of a testator two copies of his 
j will were produced, one of which had been 
j retained by himself, the other deposited with 
; his bankers ; each with a codicil containing the 
same gift in the same wmrds, but of different 
dates, and attested by different witnesses. Pro- 
bate having been granted of the duplicate will 
and of the two c’odicils : — Held, that evidence 
by one of the attesting witnesses to one of the 
codicils was admissible for the purpose of 
showing, from the circumstances attending the 
execution, that the two codicils were not two 
i but one instrument, and accordingly that the 
legatee therein named w’as entitled to one legacy 
only. Hubbard v. Alexander. 45 L. J,, Ch. 740 ; 
3 Ch. D. 738 ; 35 L. T, 52 ; 24 W. E. 1058. 

Insufficiency of Estate.] — Parol evidence 

is not admissible to show the inadequacy of the 
personal estate of the testatrix to satisfy the 
purposes of the will; but with regard to real 
estate, parol evidence would be admissible for 
1 that purpose, if an intention to pass realty 
appeared on the will. Jones v. Curry, 1 Swanst. 
66 ; 1 Wils. Ch. 24. 

The testator having a power over 3,0007., 
originally the property of his wfife, gave several 
legacies, and then, after the death of his wife, 
the residue to the defendant : his estate W’as not 
sufficient to pay the legacies, yet held that the 
wfill was not an execution of the powder, the same 
not being referred to, nor anything by wffiich an 
intention appeared in testator to execute it. 
Evidence to show the testator’s ow’n estate w’as 
insufficient for the purposes of his wfiU without 
the 3,0007., rejected. Andrews v. Emmot, 2 Bro. 
C. C. 297. 

Legatee adducing Evidence to contradict 
Will,] — A testator gave the proceeds of sale of 
his real and personal estate to trustees, on trust 
to divide the same among his children living at 
his death, and the issue of deceased children, in 
equal shares per stirpes. The wfill stated that the 
testator had advanced to four of his sons respec- 
tively certain specified amounts, on account of 
their respective shares, and the testator directed 
that the “ respective sums hereinbefore recited to 
have been advanced” should be brought into 
botchpot by the four sons respectively for the 
purposes of the division of his estate; — Held, 
that the sons w^ere bound by the statement in the 
will of the amounts of the advances made to 
them, and were not entitled to adduce evidence 
to show that the advances which had been made 
to them were in fact of . less amount. Awd's 
Estate, M re (12 Oh. B. .291) followed. The 
decision in that case is not overruled by Taylor's 
Estate, In re (22 Oh, B. 495). Wood, In re. 
Ward V. Wood,m L,M.,.Ch. 720 ; 32 Oh. B. 517 ; 
64L.T.9a2; 34 W. E. 788. 
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not in the con- kin. The crown and the executc^r cLumcd the 
not ^ and die evidence to 

“ tS the intention of the testatrix was 
'here that he should take the residue, if fny, tor ^ ns 
clear and inteilii^ible. own beneht :— Held, tliat, under the J)ecuyx 
' E. circunistanees, parol evidence ^ was admissiblt do ^ 

rebut the presumption against the executor 
arising from the blanks in the will, and that 

----“-j Primary the executor, .subject to the payment ot oostS| 

norailmissiblo to was entitled for his own beiieSt to what should 

ut in some cases, remain. Hacon's ", o'l 

m aaainst it, and L. J., Ch. 368 ; 31 Ch. D. 400 ; o4 1.. T. loO ; 34 

.,„,SVT2“"' ..c~. a- ™,«“S*r- 

admissible to contradict After making will, testator suJ-vnos eto en 

■ ■ and receives interest on mortgage. Evi- 

^ ' •'■ ■■ ■ --—--3 interest was received 

there as accruing since the making of will, a^ not on 
that account of what was due before ; theretore, 
5 Ict^acy was held adeemed. Graves -v. MngJmSy^ 

''W.381. . ^ t 1 

A testatrix was possessed of original shares 

to the propriety of 1 in a company fully paid up, and of the same 
. r t r. 1 -« -T nn wtvic.n 


not to be construed by mattei 
execinion. Welhjf v. Mdhfj^ 

13 U. E. 58. 

liiconveuieut consequences, 
tninitlation of the testator at the i . . 

hU will not sutlicient to authorise a vanation or | prov 
interpolation in the terms of a bequest ; w, 

those Temvsavcinthemsymsc.^. 

yfitiiifk V. Streattield, 1 Mer. dob , lo E. 

132. 

To rebut or fortify Presumptions.} 

principle is, that evidence is nct^ ah 
contradiet a written will: 1 
court will raise a presumpti 
then admit evidence to repc 
I/Hsd V. Jirudt, 5 Madd. B60 

exprt4 declaration, and only circumstances j deuce admissible to 
which afford inference or presumption, 
ijarol evidence is admissible to answer 
inference or presumption. Gladding v. i 
..';Ma4id.h9;-21 E...E.277. ■ ■ 

A subsetiuent marriage and the birth ot a child. 

wlmlttid Ivkicncc'^ngkinst the presumption, number of shares not luu; 

Hfiynt 4 Yes 848. been issued one for every 

"" 41thundi parol evidence is admissible to rebut bequeathed speciflcyy cer 
a presumption of law against the worcls of a will, the company r 

vet where the presumption arises from a rule of to show that the tostotii 
construction of wonls simply qua words, no paro specifically tequeathed s 
evidence can be admitted. B,,vrsy.Fowlm,b consisting of one oteai 
N. B. ; 34 U J., Ch.52-2 ; U Jur. (N.S.) f.69 ; P ’ 

12 L T 727 ; 13 W. E. 987. b. T. <ol , 14 Y . E. 3bo. 

Therefore, under a gift of residuary real and Parol evidence admissd 
personal estate to a person appointed executor, sumpiyn of a legacy hem 
“to enable him to carry into effect the purposes Monah (Am/-), 1 bail — 

of this mv will," the ‘court refused to admit Parol evidence may be read m su^ 
extrinsic evidence to show that the executor was operation of will. Lale v. Lale, Dick. -3b, 
entitled beneficially, and was not a triyee ^^ermsofArt.l— A statuary bequeathed articles 

merely for the heir of the surplus real estate, his business, by their technical names, 

the heir being entitled by construction, and not obscurely written. 

by im])licatioTiofln,w. Ih, Reference directed to ascertain what was meant, 

Diudiseg v. Doeksetf (.o bro. 1. u the master taking to his assistance persons skilled 

Mfilltihftr \\ Mall aha r CCas. t. ialb. ib), ex- and acquainted with articles used by 

plained. Ih. ^ statviarie?. Gohlet r. Meechy/d Sim. 2-\: ; ^ h. d. 

Parol evidence is admissible to rebut the p re- ■ 200. Eeversed 2 Euss. & M. 624. 

sumption that a legacy given to a person wiio is v ^^^tator beqneathed certain legacies, using 
appointed executor is annexed to the oflice to designate the amount, viz., “ the sum 

^Per Cotton. ot i* evidence admitted to show 

IMd, o4 b. J.,^h. A)4; -J Ch. D. bJ3 , .ow the testator used those letters as private 
L. T. 906 : 40 J. P.JOb. ij n • trade marks, and to prove the amounts which 

A testatov-s wil they ro])reseiited. Xell v. Clmnimit, 23 Beav. 

claiLSG : “ I give and bequeath to my brother b. ^ ^ 

whntsaovM- real estate I may die pcBsessed of, ’ Ar,’ bv a will made in 1872, devised 
wlmrosoever situ.ate. ou trust nevertheless to pay gf the lands of D." to A., and' 

tlu-remit the sum ot KW7. due from me to the „ J ;_Held, 

tru- 4 ees under the mairiage settlement of S,, and extrinsic evidence was not admissible to 

thcsiini i>f 300Z. due fiwi^me to testator meant Irish and not 

trust to pay to each of m> sisters M. and •«ind ^ ^ acres. By the statutory definition con- 
to my brother A., as long as they respectively J “ 4 c 74 s 2 the word 

live, the sum “ acre” has received a legal signification which 

tamed a bequest ot y must be attributed to that word, wliether used 

and cortnni in a contract or in a will, or other voluntary 

iustmment. O'SouneU O’Bmmll, 13 L. B. 
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Dec., 1884, be' |uea tiled fo his friends A. and B. children,Hem*yand James, now residing* with me, 
the sum of oOdZ. free of legacy duty to be raised our sons, and the before named Anne, our daugh- 
-and paid out of his pure personalty, “ relying, ter.” This last inember of the sentence had been 
but not by ivay of trust, upon their applying the stroked with a pen, as if to obliterate the ivorcls, 
■said sum in or towards the object or objects but they wer^ still quite legible. The testator sub- 
p>rivately cornmimicated to them ” by him. The seqiieiitly reacknpwledged the will in presence 
executors objected to pay over the bequest, on of three witnesses : — Held, that the previous 
the ground that there ivas a secret trust, and words of description, our three children,” were 
that such trust appeared to be an illegal one. sufficient to entitle Anne to take, even if the 
The legatee accoj-dingiy applied' to the court to obliteration- wei’e complete, wdiich it was not. 
■oi\lcr paynieiit of the legacj". The executors Boyd v. Jlm'thi, 2 Dr. & Wal. 35‘5. 
teiulered'affidavits to show that the bequest was T., after giving specific legacies, gives the whole 

upon a n*ust. The legatees objected that the income of his property to his wife for life ; as to 
court could not go beyond the terms of the will : the principal, one-half of my •* Consols and 
— Held, that the evidence tvas admissible. Indian stock to my” son absolutely, and the 
BusfffiJl V. Jtfchwn (10 Hare, 204) follcAved. other half in trust for the children of his daugh- 


■ L. -T. 5iy~C. A. 


}enoer\s‘ Will, In rc, 57 L.'T. 510 — C. A. j ter at twenty-one, with a gift of the residue to 

his son. The words between the Inverted commas 

■ WP \ QTTP ■n’Ci \ vPi TVTT7T>T I VI? i strirck through, and probate was granted of 

. DBAbL AIS D I^n TLBLlh, EAT lOls b. 

Erasures.]— How the spii'itual coui-ts proceed tion whether the children of the daughter were 
aen there are erasures in a will, and the execu- excluded or not : — Held, that they were, and that 


C. EBASUEEb AND INTERLINEATIONS. 


vhen there are erasures in a will, and the execu- 


trix submits to have the will pi’oved as though the son took everything, subject to the wife’s 
no such erasures had been therein. P//r7i*('U'v. life, estate. Taylor v. Tticliardsoru 2 Drew. 16; 


1 Vern. 256. 

A., by will duly executed, devises a copyhold 


2 Eq. Rep. 332 ; 23 L. J,, Ch. 9 : 2 W. R. 29. 

A testator directed his executors to pay an 


>estate to his wife, and on the day of his death annuity to his sister, A. B., the wife of Cl, for 
•orders his nephew to obliterate some devises, but her separate use, or to such persons as the said 
nothing as to the copyhold, and then caused a A. B. shoiild appoint, the receipt of the said 
memorandum to be written that he approved of A. B. to be a sufficient discharge, and he gave 
the will as obliterated, but does not republish the residue of his estate among his brother E. 
it, and orders his nephew to carry it to one to and his sisters F. G. and A. B., the wife of the 


498. leaving her description as the wife of 0. still 

A testator gave his residuary estate in certain remaining, except in the third place, where there 
portions between his two granddaughters and was no description : — Held, .that the bequest to 
-his four grandsons. He afterwards drew a line her was not revoked. JlrirthfS v. Oardiner, 
through the' material parts of the bequest, and 8 Sim. 73 ; 5 L. J., Ch. 305. 
by a "marginal note stated that, one grandson Testator gives a moiety of the residue to such 
being dead, and the other three being provided lying-in hospital as his executor .should appoint, 
for, he intended to bequeath 1,OOOZ. to each of He afterwards strikes out the executor’s name, 
his .grandsons, and the residue between his two and dies without appointing anj'- other executor. 
-granddaughter.s Held, that the first bequest This is not a revocation of the legacy, but the 
was cancelled, and that the granddaughters were court will appoint. White v. White, 1 Bro. C. C. 
-entitled to the whole fund, subject to the three 12. 

legacies of l.OOOZ. Bacemn'oft, In -re, IS L. J., A legacy given thus, 1.0.0.,” which stood 
•Ch. 501, between two other legacies for lOOZ. each, the 


A legacy given thus, 1.0.0.,” which stood 
between two other legacies for lOOZ. each, the 


Will of realty, date prior to the 1st January, dots between the figures being smeared as if 
1838, and bearing upon the face of it certain for the purpose of obliteration Held, to be 
obliterations which were favourable to the claim a legacy for lOOZ, Mancliee v. Kmj, 3 Gift, 
-of the heir-at-law of the testatrix, established 545. 

against the heir, wnthoiit the obliteratioxi.s, the ' -i t 

evKlcnce leading to the conclusion that the f ^ 

• obliterations ■.rere 7 iot made previonslT to the „rttwirtictnTi.li'no- <in^ ^ 

execution of the will or under cirouLstances notwithstanding an objection by counsel that 
cxecuiion or rne vui, oi unaei ciicumstanccs probate copy alone could be looked at, 

ihe hSarUolSe"^'' 

A LU; illLng, by his will, directed his «' ^ . ! 

■ executors to transfer 5007., part of his residuary , Interlineations.] — The effect of interlinea- 
estate, to N., and made a specific disposition of tions considered. Hutchinmi v, HutcMmon^ 
the other parts, and afterwards, drawn a pen Ir. R. 13- Eq. 332. 

through the name of N. and by a codicil declared Rejection of a repugnancy by interlineation, 
that he rased her name out of his will with his Boon v. CornfortJi, 2'Ves. Sen. 277. 

- own hand, the _500Z. belongs, as undisposed of, Where a testator omits something, and supplies 
to his next of kin. The costs of ascertaining the it by a mere pencil interlineation, %vhich is not 
right of that sum were paid thereout, in exemp- admitted to probate, the court cannot receive- it, 

- tion of the general residue. Shrymsher y. North- but., must, if, possible, supply the omission from 
Gote, I Swanst. 566 ; 1 Wils. Oh. 248 ; 18 R. R. the will, itself; atrd can receive no evidence 

' , dehors the will, except. as to the condition of the 

A testator bequeathed certain property, after testator, and his family at the time of execution. 

• the death of his wife, as follows’: To our three Bdnmnds v. Wanyh^ ^ W. R. 589, 

' ' ' • ' ■ ' , ' ' 22—2 


I I 
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A iwneil memnranaiiin, if n^^edasac^icil, 'iev°sees'oS of'his'wai^and' into! 

and thorefore a part of the will, is receivable hj otonc of 

the court. It>. erasure ; tat those alterations were not noticed 

•Erasures with Interlineations.] — I'estator in the attestation clause, nor was there anything 
savrSL 4.0oSrctar^ exilusively on to show or from which U could bo nifcrred that 
^ 1 w -» 'hvTtni'' '»nt thf* 4 OOOZ with his they iTitidc h6f ore the ill Wtis extciited . Held,. 

“:ta^.s«!ed that they did not affect the clevise. v.. 

Laitaehed codicil, which wiL a nullity, as the 1 yict f s 21). 

were exclusively charged on real estate, By the statute or V\Uis (^i vicr. o. ^o, s. -.i; 

Iv .dtoiTd the amount of the legaeias from obliterations, interlineations, or other alterations. 
4 ' V to 3 wnl ;-Held, that the lefatees were in a will, after execution, are void it not afermed 
cnitled to iiie legacies of 4.n00i. Kuhv.Kirh-, in the margin or otherwise by the signature of 
i Pt? roq^Ch 143. the testator, and the attestation ot witnesses. 

Oblitemtions and interlineations by the tes- Gnalle^, Tylee, 7 Moore, P. C. 320. 
tator in his will, coupled with an ineffectual The mere circumstance ot the amount, or the- 
codicil tlo not amount to a revocation, but are name of a legatee, being inserted in different 
a substitution, wliich failing, the original clis- 1 ink, and in a different handwriting, does not 
DOsitioTi stands ^mod. Ih. \ alone constitute an obliteration, interlineation,. 

Where a testator interlined his will to except i or other alteration, within the meaning ot the- 
the plaintiff, who was named a legatee under it j statute, nor does any presumption arise against 
with others, and also made a codicil expressly j a will being duly executed as it appeals. Ihe’ 
excluding him, but afterwards obliterated the case is different where there is an eiasiiie; 
cixlicil without doing the same with- the inter- apparent on the face of the will, and that 
lirieatioii of the will, the court admitted the erasure has been superinduced by other writing., 
plaintiff to an equal interest with the other In such circumstances the onus probandi lies 
parties taking under the will, considering the upon the party who alleges such alteration to- 
inference as certain that the testator so intended, have been done prior to execution, to prove by 
Uitvmm v. Uttemm, G. Coop. <30 ; 3 Y. (te B. 122. extrinsic evidence that the words were inserted. 

before execution, and that they had the sanction 
Alterations whether made before or after of the testator. 11), 

Execution.]— .Y"here there are alterations on the In the absence of proof that certain words in. 
.face of a will, there is no presumption of law a will, written with a different pen, and in 
that they were made at any particular time ; different ink, and in a different handwriting,, 
but the "rule applicable to such cases is, that partly upon an erasure, were inserted prior to- 
those who propound a doubtful instrument must execiltlon, so much of such will, consisting of 
make the doubt clear. WiWama v. Ashton, 1 the inserted words which constituted a rever- 
J. & H. 115 ; 3 L. T. 177. ! sionary disposition, pronounced against. Jh, 

Therefore, where a testatrix told the witnesses | The case of Oooyer v. Boehett (supra), con- 
to her will, at the time of attestation, that she | sidered and approved. IK 
had made alterations in her will, but did not ; Although, when alterations are apparent om 
allow them to see what the alterations were ; — | the face of a will, it cannot be presumed that 
Held, that, in the absence of any means to • they were made before execution, and they 
determine what alterations were made before . cannot be admitted to probate without some 
execution, the court could not give effect to any affirmative evidence that they were in fact so- 
of them. Ih. " | made, yet a court or jury trying this question 


was the meaning of the testator, and that this j correcting the mistake before execution, and 
was that the legacies were not to stand part of the appearance of the will and alterations raising • 
the will. Gann v. Grogary , Be G. M. tV: G. ’ the presumption, confirmed by the opinion of‘ 
777 ; 2 Eq. K. 484- ; 18 Jur. 1063 ; 2 W. R. 484. j two experts, of contemporaneous writing, pro- 


777 ; 2 Eq. B. 484- ; 18 Jur. 1063 ; 2 W. R. 484. two experts, of contemporaneous writing, pro- 
In the absence of direct evidence, the court bate wus decreed with such alterations. IK 
will presume that obliterations and alterations A testator, by his will dated in 1834, devised 
in a will have been made subsequently to its and bequeathed real, copyhold, and personal 
execution, and uphold the gifts which occur in estate upon certain trusts. Certain of the words, 
the part so obliterated or altered. S, (‘1 , 1 Eq. in the declaration of trusts' were interlineated. 
R. 112 ; 17 Jur. 520 ; 1 W. R. 320, Probate w^as granted of the wdll by the consistory - 
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■court of Cl A question being raised ^vllether, many of them as shall at the time of sale have 
with regard to the real estate, the interlineation been existing undetermined and capable of taking 
was made before or after the execution of the effect”: — Held, that the words ‘‘the said Lea 
will: — Held, having regard to the granting Knowl estate” in the trusts of the moneys to 
of the probate by the consistory court, that arise from the sale of the Oroxton estate had been 
it was made before the execution of the will, inserted in the will through an obvious error ; 
Crifttendnu In Dare/fY. LatmUll, 45 L. T. that to read the words “the said Lea Know! 
465; 30 W. K. 57. 8ce aUo Revocatioi:^ by estate” literally and grammatically would be 
CancelIjATIOX, ante, cols. 424, et seq. making the will lead to a manifest absurdity or 

I incongruity, and that the will must be read as 
D. MISTAKE OR MISDESCBIPTIOK. I the words “the said Cimton estate” were 

j inserted m the place of the words “ the said Lea 
General Principles.] — A court of equity will ; Knowl estate ” in the trusts of the moneys to 
not supply wort Is in a will unless there be pal- arise from the sale of the Croxton estate. Ih. 
pably erior scribentis. Moles- too Hit v. Molesworth, Testator gave 100^, in trust to pay the interest 
1 Gox, 75. ^ toA.tillherdaughter,B., should attaiii twenty- 

Testator’s mistake not rectified, because nothing four, and then he gave the said 1001. and the 
to show what would liave been the intention, if j interest then due to her said mother, A. : — Held, 
no mistake. Smith y. Maitland^ 1 A"es. 362. j a mistake, and decreed the legacy to be paid to 
Evidence of mistake not admissible ' to affect the daughter at the age of twenty-four. Clarhe 
the construction of a will. Shemf/old v. Boone, 13 v. Xorrlii, 3 Yes. 362. « 

Yes. 3i6 ; 9 B. B, 195. Testator devised all the residue of his estates, 

Mistake in deeil^ may be corrected in equit^q as well copyhold as freehold, the copyhold part 
out not a mistake in a will. Powell v. Moiicheti thereof having been previously surrendered to 
and Lichfield v. Moiichett, 6 Madd. 216 ; 22 B. B. the use of his will upon several trusts in favour 

of his wife and children ; the only trust for his 
Parol evidence will not be admitted to show eldest son and heir was an annuity of 3007. for 
that a bequest in a former will had been inad- life, remainder to his wife and children. The 
vertently allowed to remain in a second will, testator having never surrendered his copyhold, 
&trin<]er v. (lardiner, 28 L. J,, Oh. 758 ; 5 Jur. it was held a mistaken description, the copyhold 

^ being clearly intended to pass ; and the annuity 

Mistakes in wills shall not be supposed, if any being much more valuable, the heir was decreed 
construction that is agreeable to reason can be to elect, and was not bound by receiving half a 
made out. Purse v. SunpUn, 1 Atk. 415. year’s payment of the annuity while abroad. 

^ III our law particular legatees are always pre- RuuMd v. Rumhold, 3 Yes. 65. 

^U'red to the residuary legatees. Secus in the A testator devised his freehold estate to his 
Boman law. Id. 418. widow, charged with a legacy to another, and 

When there is some property which exactly also bequeathed to his widow iiis personal estate, 
comes within the words of a bequest, the bequest The widow, by her will, gave a leasehold estate, 
will not include property to which it is doubtful part of the same property (erroneously describing 
whether the description can apply. Ridfje v. it as a freehold), to A., subject, in conjunction 
lei^on, 1 Con. L. 381 ; 2 Lr. & War. 239 ; with the freehold premises, to the legacy ; and 
, she devised the freehold premises to B., subject, 

A will cannot be varied upon the ground of with the premises devised to A., to the navment 


^ V, ves. 4o; y i\. 1\. .-jdo ; | respectively, in the mistaken supposition that 

Pkihj)s V. Chamherlaine, 4 Yes. 51. j both estates were, under the will of the original 

A clerical error may be corrected where, if testator, subject to the legacy, but w'hich he' had 
uncorrocted, it makes the will absurd, and the charged on the freehold only, was no ground for 
. proper correction can be gathered from the con- exonerating the estate bequeathed to A., for 
text. Lorthm's Estate, In re, Salt v. Pijin, 54 there was no reason to presume the testatrix 
L. J , Ch. 273 ; 28 Ch. B. 153 ; 52 L. T. 173 ; 38 would have apportioned her bounty differently 
W. R. 336. if the mistake had not occurred. Westcott v. 

A testator devised an estate called Lea Knowl CnlUford, 3 Hare, 265 ; 13 L. J., Ch. 136 ; 8 Jur 
to trustees upon trusts for the benefit of his 166. 

■daughter W.,^ her husband and children, and A testator gave to his wfife, so long as she 
empowered his trustees, at the request of his should continue his widow and until all his 
-daughter W., to sell the estate and stand possessed four daughters by his former wife should attain 
■ot the sale moneys upon the trusts thereinbefore twenty-one or die under twenty-one,, an annuity 
■declared “ concerning the said Lea Knowl estate of 8007., and a further annuity of 1007. in respect 
hereby devised, as to such and so many of them of each of such daughters who should for the time 
as shall at the time of sale have been existing being be under twenty-one, such annuities to be 
undetermined and capable of taking effect.” He employed by her in maintaining herself and hi 
then devised an estate called Croxton to trustees said daughters, and in educating the daughters 
upon siniilar trusts for the benefit of his daughter After all his four daughters had attained twenty- 
1 ” + husband and children, ^ and empowered one or died, he bequeathed to his wife during 
Jns trustees, at the request of .his daughter C,, to widowhood 6007. a year, and after her future 
sell the last-mentioned devised hereditaments marriage 2007. a year ; and if he should have 
and stand possessed of the sale moneys “ in trust any children by Bis then , wife, •he bequeathed to 
lor such person and persons, and for such estates, his wife,, in lespect; of each of such children who 
ends, intents, and purposes, powers, provisoes, and should for the, time being be under twenty-one 
conditions, as are hereinbefore limited, expressed, a further annuity'. qf 1567., to^ commence after all 
and declared of and concerning the said Lea his said four daughters should have attained 
dinowl estate hereby devised, as to such and so- twenty-one or died, to be applied by his wife 
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in maintaining and educating sucli children, 
and to be ])aid by equal half-yearly payments, 
the first of such payments to be made at the 
expiration of six calendar months from his 
decease. Kc gave his residuary estate among 
such of his children by both wives as being 
sons should attain twenty-one, or being daughters 
attain that age or marry, in equal shares, subject 
t(^ a lu’ovision for making the share of each 
child by the second wife exceed the share of 
a (‘hild by the former Avife by 3,000^. There 
was the usual clause of maintenance, subject 
to a proviso that the power of giving main- 
tenance should not be exercised as to any child 
while the annuity bequeathed to his wife in 
respect of such child was payable, unless the 
trustees thought tiie annuity insiifiicietit. At the 
testator's death several of the daughters by the 
first wife Avere under twenty-one : — Held, that 
evidence that the latter of the tAvo clauses Avas 
left ill the Aviil by mistake, and contrary to the 
testator’s express instructions, was not admissible. 
Bipri{tn\ In re. By water's!. Claflu%l% Ch. D. 17 ; 
30 \V. K. 94. 

Specitic devises to various persons are A^oid for 
uncertainty, if the testator, intending to select 
the particular subject-matter of the 'devise for 
each person, uses aa'oiyIs that are not sufficiently 
clear to allow’ the particular gifts to be dis- 
tinguished from one another. Asten v. Asten. 

L. J., Oh, 834 ; [1894] 3 Gh. 260 ; 8 E. 496 ; 
71L.T. 228. A , 


a bequest of 1,000^, in the bequest, in Avliieh no- 
sum Avas named. Bdnninds x. Wavgh. 4 DrcAv. 
275 ; 6 W. E. 589. 

A testator gave to each of his three brothers, 
and six sisters a legacy of 500^., and other legacies, 
to other relations of his, which, Avirh the preceding- 
legacies to his brothers ami sisters, amounted to 
G.lOOd He then gave ‘-the remainder of his 
property to his AAofe absolutely, except 4,]0oZ., of 
which she w’as only to have the use during her 
life, and which he wished to be divided among 
.his relation's to Avliom he had left legacies in the 
fore part of his will, in proportion to the legacies 
left above, AAdiich Avould just make their legacies, 
double the first bequest” : — Held, that although 
there had been a mistake by the testatoi’ in com- 
■puting the amount of the legacies given by him 
in the former part of his Avill, there Avas no such 
evidence of a clear intention on his part to double- 
the amount of the preceding legacies as Avould 
justify the court in holding that the Avords “ four- 
thousand one hundred pounds ” ought to be read 
“ six thousand one hundred pounds'.” Thomjmn 
V. ^Yhltoloclt, 4 De G, & J.490 ; 28 L. J., Oh. 793 ^ 
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possessed that amount, bur, at that time, it had [ consols which were standing in his name at the 
been changed into o,000 of that stock, some 2| | maldng of^ the will. Jacfpm v, Jolnimm, 2 
per cent. 'Indiana stock, and some canal stock. Myl. & K. 64. 

all of which he retained until his death '.—Held, 1 Bequest by will made in 1857 of my shares 
that the 5,000 dollars alone passed. GllUat t. j in the Great Western Eailway.” At the date of 
GiUktf, 28 Beav. 481. i the will testatrix had no shares, strictly speaking, 

When a testator has stock which accurately ! in the Great Western or any other railway eom- 
answers the description in his will, though | pany, hut she was possessed of 'Wilts and Bomer- 
dilferent in amount, the description will not j set stock of the Great Western Baihvay, and also 
be extended to stock of a different description. | of preference and other stock, Avhich was in- 
Th. I creased by further purchases of stock in the same 

A bequest of bank stock held to pass per ! company between the date of the will and her 
cent, iinnuities. no other stock being standing in death: — Held, that all the Great Western aiid 
the name of the testator either when he mVle Wilts and Somerset stock in the possession of the 
his wu'll or at his death. Dralir v. Jlartui, 23 testatrix at her death passed under the be(iuest. 
Beav. SO ; 26 L. J., Ch. 7S(I. Tnuder v. Trinder^ L. E, 1 Eq. 605 ; 14 W. R. 

A bequest ol: eight Russian bonds purchased 557. 
by L., his brokei- : — Held, to pass different A testatrix gave all her leasehold and personal 
Iliissian bonds purchased through another estate to trustees, upon trust to pay the rent and 
broker. 75. proffts of two specified houses to A., and she gave 

A testator bequeathed to each of his six cousins the sum of 1001. bank stock to B. w'hen he 
“ S.OOOZ. 3 per cent, consols, part of that sum attained the age of twenty-one years, and in the 
standing in his name in the funds." The estate case of his death to C. At her death the testa- 
at the time of his death w’as insufficient to satisfy trix had bank annuities, but no bank stock : — 
the wdioie of the legacies. Amongst other pro- Held, that 100?. hank annuities W’Ould not satisfy 
perly he wms entitled to 11,000?. iiew^ 3 per the gift of bank stock, but that the trustees must 
cent, annuities, but to no consols or any other purchase 100?. bank stock out of the funds of the 
stock : — JTeld, tliat the legatees 'svere entitled to testatrix. Bujmll v. lioise^ 24 L. J., Ch. 27 ; 3- 
the 11,000?. stock in equal shares. Burley v. W. R. 77. 

Burley^ 15 L. T. 5(.)1 ; 15 W, R. 471). ’ A testatrix bequeathed 8,000?. bonds which she 

A general gift of money or shares in a parti- described as “ standing in the names of A. and B. 
cular society wnll not be invalidated by w'ords at C.'s bank.” She had 8,000?. bonds standiug 
erroneously describing the amount. Lam v. in the names of A. and B., but part only of suck 
Way. H) W. R. 842. bonds w’as at C.’s bank, the remainder being at 

A . bequeathed “all his shares in a banking Y.’s bank : — Held, that the bonds at both banks 
company then standing in the iiaines of A. and passed. 77?/?? v. TT?'??, 4 Ch. D. 97 ; 25 W. R. 
13.” to C. At the date of the will tw^enty shares 223. 

were standing in the name of “ B. as executor of D., being possessed of 4,000Z. 4 per cent, bank 
A.,” aud fifty-nine shares were standing in the annuities, by his will gave parts of it to a number 
name of B. alone. There w^as a gift of the residue of persons ; he then made a codicil in wdiich he 
of the personalty contained in the will : — Hekl, said, “ I find willed awmy only 5,600?. 4 per cent, 
that all the shares passed by tlie bequest to C. bank annuities, and I have there at present 6,000?. 
Colfmaa v. Crveyory. 40 L. J.. Ch. 352 : 23 L. T. I give the interest of the remaining 400?. to F.” 
683 ; 19 W. R. 122. It appeared that he had disposed of only 3,200?. 

Husband devises to his wife 700?. East India of the stock his will. F. shall take the wiiole 
stock, having none; but there was 7U0?. bank residue of the stock under the bequest in the 
stock, to the surplus of wiiich the wife was codicil. Danvers v. Manmny. 1 Cox, 203 ; 2 
entitled as an executrix, after payment of her Bro. C. C. IS, 

testator’s debts, and which tlie husband after- A bequest of “ the capital stock or sum of 
w^ards transferred in his owm. name. The 700?. 800?. consols,” with other specific property, does 
bank stock shall go to the wife, being an erroneous not pass 800?. consols standing in the joint names 
description. Boor v. Geary. 1 Ves. 255. of the testator and his wife. Boole v. Odlbiff, 

Testatrix bequeathed “ to my uncle P. P. the lOW. R. 591. 
interest on 200?., being part of a greater sum, in If testator gives stock standing in his name, 
Government stock, now^ remaining in my name and has no such stock, the legacy fails. The 
in the Bank of Ireland,” and after his decease court sends it to the master to inquire what the 
“this principal sum of 200?. to be divided equally testator intended as well where there is a mis- 
hetweeu the children of P. P.” The testatrix description of fund as of legatee. Evans v. 
had no stock in her name at the date of her will Trij)})., 6 Madd. 91. 

or at her decease, but wms entitled to 1,000?. stock A. having forty-one shares in a bank standing 
standing in her mother s name, to wdiom she was in her owm name and being her own property, 
executrix and sole residuary legatee ; — Held, that and having only a life interest in twelve shares 
the legacy was s]>ecific, and that 200?. of the in the same bank standing in the name of B. as 
stock standing in the name of her mother passed trustee of a deed by which she had put in settle- 
to the legatee. Bower v. Lemlum^ 2 Jones, ment those twelve shares, by her will recited 
728. that she was entitled to twelve shares in the 

A testator directs the produce of his real estate hank, w^hich stood in the name of herself and B. 
to he invested by his executors in their owm f>s trustee for her, and bequeathed the said 
names in 4 per cent. consoLs. He then directs shares to three persons : — Held, that the bequest 
them to transfer the 4 per cent, consols and wms inoperative, and could not he made good out 
3 per cent, consols, then standing in his name, of her own shares. MillaT v, Woodslde^ Ir. R. 6 
to the said account in their own names, and Eq. 546. 

afterwards disposes of “the said 4 per cent. A testator bequeathed to his son all the shares 
trust stock.” This disposition under the special he held in the Hibernian Bank, and ail dividends 
provisions of the will includes the 3 per cent, that might be due thereon at his decease, in 



Gift.]-By her wiU, dated 
prii I, ibyo, a testatrix, amoii^ other locfacfes, 
jqiieathecl to A. “ the sum of 5U0i?. in afidition 
the sums owing to her from my late husband's 
tate, and she appointed A. and another person 
executor. The testatrix died on 
n'u 11, lbJ5. A. alone proved the will. The 
.ate ot the testatrix consisted almost entirely 
property derived by her under the will of her 


trust for his eldest daughter, to his son all the 
stock of the governor and company of the Bank 
ot Ireland to which he might be entitled at his 
decease in trust for the benefit of another 
daughter and her children, and he appointed his 
son residuary legatee. The testator had not at 
the date of his will or of his death, but some 
years before he had had, Bank of Ireland stock : 

-Held, that new” 3 per cent. Government stock, 
winch he was entitled to at his death, did not 
pass under the latter bequest. Beahan v. Bealian 
14 Ir. I5q. E. 427 ; 17 W. E. 60B. ’ 

A testator gave to his niece ” 1,000L, and 
aU the policies of life insurance which I have 
effected in the Union and Law Life insurance 
offices, and the ^ monej^'s payable in respect 
thereof ; and I ^ direct the same to be paid to 
hci in a specified manner. He then gave to 
his wife “the other policies of life insurance 
which I have effected in any other offices” ; and 
the gift of his residuary personal estate to his 
wufe contained in its enumeration “ shares in 
public companies.” The testator never had any 
“policies” effected on his life in the Union or 
Law Lite insurance offices, but he had “shares” 
in those offices, and in other offices, as well as 
two policies on his life in one other insurance 
omce. On a case stated between the niece and 
widow of the testator Held, that the testator, 
oiTor that he had policies in two 
offices, meant to give those policies ; that wffiere 
no meant to give shares he had so described 
them ; and that, as it could not be known what 
will the testator would have made if he had not 
committed this error, the court held that the 
shares did not pass under the description of 
WoocI.oDq G. & Sm. 717 : 
22 L. L, Ch. 206 ; 17 Jur, 33. 

In June, a testator directed his bankers to 
puichasc 1,127 francs French rentes for him. 
I hey entered the purchase in their books, but 
never transferred the amount into the testator’s 
name ; they had, however, sufficient rentes to 
answer it, which they considered they held Tor 
the festator. In July following the testator 
hequeathetl the annual rente of 1 , 1 27 francs 
inscribed in his name in the book of public ^ 
A. :~Held, that A. was 
entitled to 1,127 rentes, although the testator 
had none in his name, and though, on the 
balance of previous transactions in rentes with 
his banker, he was entitled only to 708 francs in 
rentes. BUh v. Eden, 25 Beav, 482. 

Testator gave a sum, part of his 4 per cent, 
bank annuities, to his wife for life, and after her 
decease to several relations ; evidence was 
admitted that he had no such stock at the date 
ot the will, having previously sold it all and 
invested the produce in long annuities, and to 
f ."^'Stake ; and the legacies 
weie established. Sdicood v. MUdmay, 3 Ves. 

Testator bequeathed part of his 3 per cent, 
consolidated bank annuities ; upon evidence 
that he had no bank stock at the date of his will 
or his death, but that he had 3 per cent. South 
Sea annuities, the legacy was established. Id, 

Beepest of stock if the testator has it at the 
time IS specific, and any act destroying it proves 
,an intention to revoke; if a ring^ot a pSe 
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consols then standing in her name in the books 
of the Bank of England.” The testatrix died in 
the same year, and had not, at the date of the will 
or at her death, any stock whatever standing in 
the bank books. It appeared, however, from 
extrinsic evidence, that in 1840 she had had a 
sum of 1,000/. bank annuities standing in her 
name, which she. sold out and lent to A: B.. be 
paying her, dowm to her death, a sum cfiiml 
to the dividends. It was held that extrinsic 
evidence wms admissible to prove how the 
mistake in description arose, and That the 
legatees were entitled to a, sum e<iual to the 
value of 1,000/. consols at her death. Llndcfren 
V, Lmdgreti, 9 Beav. 358 ; 15 L. J. Ch. 428': 10 
Jur. 674. , 

In Description of other Property.]-— Testator 
bequeathed all his property in t]ie Austrian and 
lius.sian tciiids, and also that vested in .a Swedish 
mortgage security. The testator at the date of 
ms \vill had several sums invested on different 
Swedish mortgages Held, that the bequest was 
not void for uncertainty, but that all the sums 
myested_ on Swedish mortgages passed bv it. 
Bfekards Y. Patteson, 15 Sim. 501 ; 11 Jur. 113. 

By her will the testatrix recited that she was 
absolutely entitled to the sum of “ 500/. invested 
in the Australian Bank on deposit receipt, and 
also to the sum of 200/. on deposit receipt in 
Messrs. G. s, making together the sum of 700/.,” 
and bequeathed to her son 300/., and to each of 
her two daughters 200/., portions of the said sum 
ot 700/. At the time of making her will, and at 
the time of her death, the testatrix had no sum 
on deposit receipt in Messrs. G.’s, nor any sum 
on deposit receipt in the Australian Bank, but 
there were standing in her name eleven shares 
m the Union Bank of Australia Held, that 
these shares passed under the bequest of thesum 
on deposit receipt in the Australian Bank. 

V. Cranjield, [1895] 1 Ir. E. 80. 

A_ testator makes a general devise of all his 
lands in nnie parishes ; in five of them he had 
only lands in fee ; in three others he had only 
lands oyer wdiich he had a power of appoint- 
ment ; in the other he had lands in fee, and 
also lands over which his power extended. All 
the lands pass ^ by his will, except the lands in 
the latter parish, which were subject to his 
y. Bainev, 1 Bim. 28; 5 L. J. 

(O.S.} Cli. 65, 

. t^tator gave his four leasehold messuages 
in L. P., with other tenements in trust out" of 
the rents to pay the ground rents of the whole, 
and ot another tenement in Y. P., comprised' in 
the lease under which two of the houses in L. P. 
were held, and to apply the surplus on certain 
tr lists. Ihe testator had five messuages in L. P. 
ii I Ah leases .-—Hold, on the context, 
tiiat the five messuages passed under the bequest. 

V. L. E. S Eq. 479 ; and see 

Blunddl V. Gladdone, 3 Mac. k G. 692. 
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her and her husband and had assisted them in 
household matters. She was paid a nominal 
salary of SI. per annum, it being, as she alleged, 
■always uiiderstood that she should be provided 
for by the sums of money given or secured to her 
by the testatrix’s husband. These* sums were 
represented by an I 0 U for oOOh and a promis- 
sory note for the same amount. In her adminis- 
tration accounts she included the payment to 
nerself of the two sums of 500Z. : — Held, that the , 
testatrix being the person to pay, and having the ! 
whole estate of her husband in her hands, her 
intention was that ^A, should receive thereout 
the two sums of 500Z. plus the BOO?, expressly 
bequeathed to her, the reference to such sums as 
■debts of her husband being a mere falsa demon- 
stratio. llowc, Li re^ Pike v. Ilamlyn, 77 L. T. 
475— C. A. 

In naming Beneficiary.]— -Testator gave 100?. 
in trust to pay the interest to A. till her daughter, 
B., should attain twenty-four, and then he gave 
the said 100?. and the interest then due to her 
«a]d mother, A. Held, a mistake, and decreed 
the legacy to be paid to the daughter at the age 
■of twenty-four. Clarke v. Xorr).% 3 Yes. 362. 

In Humber of Class— Principle.]— In the case 
of a testamentary gift to children, describing 
them as consisting of a specified number which 
is less than the number in existence at the date 
of the will, the court rejects the specified number 
on the presumption of mistake, and all the 
ohildren in existence at the date of the will are 
held entitled, unless it can be inferred who are 
the particular children intended, in which case 
the court holds those children entitled to the 
‘exclusion of the others. AVhcn a testator in a 
bequest to a class describes the class as consist- 
ing of a number which is found to differ from 
•the number actually existing at the date of the 
will, the presumption that the testator intended 
to benefit the whole class is liable to be rebutted 
by evidence. Kewmmi v. Plercey, 46 L. J., Ch. 
36 ; 4 Ch. D. 41 ; 35 L. T. 461 ; 25 YC R. 37. 

Specified Humber less than Actual 

Humber,] — A testator bequeathed “to the two 
sons and the dauii liter of A. B., 50?. each.” At 
the date of the will, and the death of the testa- 
tor, A. B. had one son and four daughters ; each 
of these five children is entitled to a le«-acy of 
50?. Harrimn v. ILivHso/i. 1 Russ. k. M. 72 ; 
Taml. 273. 

Legacy of 100?. to the three sisters of A. ; A. 
had four sisters. The court will reject the word 
three” and give the 100?. to the four. A 
release by one of the sisters to the other three 
'docs not aid their claim to the legacy under the 
will, V. 4 Hare, 249. 

Bequest of 100?. each to the two children of 
the testator s nephews, A. and B. A. had three 
■children, and B. tivo ehildren Held, that the 
five children, who were living at the date of the 
will and at the death of the testator, were entitled 
■iinder the bequest to lUO?. apiece. 2Torrho}i v. 
Ilartin, 5 Hare, 507. 

Bequest to the two servants that should live 
with testatrix at her death she had three at 
that time, and ail of them were held entitled. 
hUeeli V. Tlwvinyton^ 2 Yes. 560. 

Testator bequeathed 500?. to each of the 
•daughters of C., if both or either of them should 
•survive D. At the date of the will, and the 
weath ot the testator, C. had three daughters, all 


of whom survived D. : the three daughters are 
entitled to oOOL each. SeoU v. Femulhett, 1 
Cox, 79. 

Legacy to the three children of A., the sum 
of 600?. each ; four children, all born before the 
date of the will, entitled to 600?. each. Garvey 
^. Mibhert, 19 Yes. 125 ; 12 E. R. 155. 

A., by will, gave to the two daughters of S. the 
sum of 10?, each. B., by will, gave 82?. short 
annuities, in trust to pay the same to and be- 
tween the two daughters of S. in equal shares 
and proportions ; and if either of tliem should 
die before the expiration of the term for which 
the annuities \vere to run, then to pay the whole 
to the survivor ; but if both slioiikl die before 
tha.t time, then the same was to fall into the 
! residue of the personal estate. At the times 
when both these wills were made, S. had three 
daughters. Under the first will the three daugh- 
ters shall take 10?. each ; and, under the second, 
the three shall take the short annuities equally, 
with survivorship amongst them all. StMing 
v. Walkey, 1 Cox, 250 ; 2 Bro. C. C. 85. 

Bequest, in 1829, of 40?, a year to each of the 
seven children now living of J. S. Y. He had 
nine children then living : — Held, that thev all 
took. Yeats v. Yeats, 16 Beav. 170. 

Gift of 250?. to each of the two children of S. 
He had three children Held, that the three 
children were each entitled to 250?. Bpenaer v. 
Ward, L. R. 9 Eq, 507 ; 22 L. T. 702 : 18 W. R. 
858. 

The executors, in ignorance that there were 
three children, paid the eldest, who was of age, 
her legacy, and set apart 250?. for the second, 
and also paid all the debts and other legacies, 
and paid over the residue to the residuary legatee. 
On a bill by the two younger children against 
the executors and residuary legatee, the "court 
declared them entitled, and ordered the legacies 
and the costs, including those of the executors, 
to be paid by the residuary legatee. Ih. 

A bequest of 10?. and furniture was made to 
each of the three children of W, and E. B. They 
had four children Held, that each of the four 
was entitled to 10?. and a share of the furniture. 
PerkitLS or Parkins v. Fladgate, Bassett, la re, 
41 L. J., Ch. 681 ; L. R. 14 Eq. 54 ; 20 \Y. R. 
589, 

The testator gave the residue “ amongst his 
seven children, A., B., C.,U., E. andF.,” naming 
only six. The seven children shall all share 
equally. Hmnjjhreys v. Ilmuplireys, 2 Cox, 185. 

A testator, having given to each of his six 
children a freehold estate, made a second devise 
to two of the children, and then gave, devised, 
and bequeathed all the residue of his real and 
personal estate unto his said four children, 
naming three only : — Held, that all the four 
children (other than the two) were entitled. 
Bddels v. Jolniso7i, 1 Giff. 22 ; 27 L. J., Ch. 302 ; 

4 Jur. (isr.s.) 255 ; 6 W. R. 401. 

A testator bequeathed a fund equally amongst 
his nine grandchildren, the three children of A., 
the three children of B,, the two children of 0.,, 
and the child of D. C., at the date of the will, 
had four children, two by each marriage. It was 
proved that the testator took an interest in the ■ 
children of the first marriage, and had declared 
an intention of benefiting them alone:— Held, 
that this evidence was inadmissible ; that all O.’s 
children were .entitled ; and that the fund was, 
therefore, divisible in elevenths. Mathews v. 
Fmlsliam^ 4 H. B, :50b ; 11 L. T. 82 ; 12 W. R. 






on. 


A testator bequeathed certain |.hoperty, after 
the death of his wife, as follows ^ ‘^To^ our three 
children, Henry and James, now residing with 
me, our sons, and the beforenamed Anne, our 
daughter.” This last member of the sentence 
had been stroked with a pen, as if to obliterate 
the woixls, but they were still quite legible. Tlie 
testator subsequently reacknowledged the will 
in presence of three witnesses :—Held, that the 
previous ^ words of description, our three 
children,” were si^fficient to entitle Anne to 
take, even if the obliteration were complete 
whjch it was not. Boyd v. Martin, 2 Dr, & Wall 
3.>5. 

A testatrix, in 1831, made a wdll, bequeathing 
as fellows : “ To the three children of mv niece, 
the sum of 500Z. each,” At the date of 
this will, F. W, had three children only, as the 
testatrix knew. F. W. subsequently "liad six 
other children, of the birth of each of whom the 
testatrix was infoimed. The testatrix, in 1836, 
1842, and 1844, made three ne^v wills, successively 
reimking the former, in each of which the bequest 
was repeated in the same words Held that 
the bequest -in the will of 1844 must be read 
as if the word ‘‘three” had been omitted, or 
had been the woi-d “nine.” Darnell v. Darnell, 
a De G. & Sm. 337 ; 18 L. J., Ch. 157 ; 13 Jnr. 164. 

A will contained the following bequest:— 
bequeath to each of my four nieces . . . 
the daughters of my deceased brother Joseph 
^■aughan, the sum of 5007.” At the date of the 
will there were five daughters of Joseph A’'aughan 
living, all of whom survived the testator, by two 
or whom a bill was filed, praying for a declara- 
tion that each of the testator’s five nieces was 
entitled to a legacy of 500Z. :-~Held, that the 
testator was ignorant of the state of the family 
or that he intended at some future time to 
exercise a ehoice, and that the former was the 
more probable. And the word “four” must, 
rejected as falsa demonstratio. 
MoAi’ckmr v. ywuylian, L. E. 15 Eq 289 • ‘>8 
L. T. 2()3 ; 21 \V. E. 399. , ’ 

A testator be(iueathed a legacy to two sons 
and a daughter, naming them ; and the residue 
ot his estate unto the four children of his de- 
ceased son Henry The testator never had moi*e 
than the four children, who were named ; and 
his son Henry was still living. Henry had five 
children, all of whom were born at the date of 
the wiil,jind known to the testator Held ■ 
that the five children of Henry were entitled to ■ 
estate. Lee-i, Jiir. (k.s.) ■ 


.sum, was to he divided equally amongst tliem. 
Carthew v. Enraqht, 26 L. 834 ; 20 \V E 
, 743 . ' ..... 

A testator directs the residue of his jiropeily 
to be divided into eight equal shares, and dis- 
posed of “as follows among the children of B.”; 
he then gives two shares to each of the two. 
daughters, and one share to each <)f tlio three 
sons of B., making togethei' only seven shares 
Held, that the^wliole residue is divisible amongst 
the children of B., in seven parts, each daughtm’ 
taking two of those seventh parts, and each son; 
one. BerMry v. Palliny, 1 Euss. llh; ; 4 L J 
(O.S.) Ch. 226 ; 25 E. E. 11.5. ' 


— T" Number less than Specified 

Number.]~The testator bequeathed an annuitv 
to his niece, during the lives of herself and her 
five daughters, and the survivors and survivor of 
them, and, after the death of the niece, the 
annuity was to be paid to her said daughters, 
and the survivors and survivor of them. The 
testator’s niece had five sons, and only one 
daughter, at the date of the will and at the 
death of the testator Held, that this onh^ 
daughter vms entitled to the annuity. Seh/a 

1 ^eav. 146 ; 8 L. J., 
Ch. 233. ■ ’ 

A hnsbana diverted that after the death of his 
wife his trustees should pay and divide 1,0007. 
equally between such ten of the children or 
remota- issue of H. as the trustees should thinlc 
' , the death of the widow there were only 

\ descendants of H. living :—HeM, that, the 

Iv.,. ,! ,,.r ’ ' ' 


1, Specified Number not rejected — Intention 
T ascertainable.] — The principle on whic.h an 
e erroneous statement of tiio number of a class is 
s re3ected is to avoid uncej’tainty, aud does not 
e apply where a will affords the means of determlii- 
>, mg which of the class are p<.)inted. at. rnJer a 
y bequest as follows : “ I give to the two eTand- 
t children of A. 19Z. m. each. They live near B ” 
t A. had three grandchildren, of whom two only 
i lived near B. :~Held, that the third grandchihi 
r entitled. nrig/thwi v. Calrert. 1 

, J. k H. 250. 

. A testatrix, by will made in 1S73, bequeathed 
■ * children of llvs. widow 

. ot \\. W., one hundred pounds.” W. W., brother 
1 of the testatrix, died in 1857, leaving a widow 
3 and three children, of whom one died in 1870,. 

, and two survived, Mrs. 5V, married again in 
.) 1858, and had six children by that marria^^e 
- living at the date of the will. The ev.idence 
3 shewed that the testatrix knew of the second 
i marriage, and that there were children of that 
, maiiiage, but that she hid not know their 
> number ; also that she had not seen M.rs 5V for 
! six years before the date of her will i—Held, 

, that the two children fjy W. AV. wei-e alone 
. entitled, and not the children of the second 
marriage. A'eioman v. Pierrey, supra. 

Bequest of stock to ti’ustees in trust, after the 
i death of A., to transfer the same to and amongst 
ail and every the nephews and nieces that siiouid 
be then living; to wit, the said J. B. or her 
miildren, and the said P. B. or his children, and' 
P.h. or his children, and P. L. or his children ; 
under this bequest a nephew not expre.sslv named 
IS not: entitled to any share; and the 'fund is. 
equally divisible amongst such nephews and 
nieces, and their children, as were livinfj* at the 
time of tiie death of A.' Eccard v. Broo/ie 2 
Cox, 213 ; 2 E. E. 81. 

Gift by tvill of stock to trustees, for “ my four 
nephews and niece, namely, A., B., C. and D.” 
ihe testator had four nephews and one niece, 
but he named thi-ee nephews onlv, and the 
niece Held, that the fourth nephew was not 
entitled to share in the fund. GlanElU v, 
GLannlle, 33 Beav. 802 ; 3 K. E 58 * 33 T. r 
^ L.T. 4T0 ;'d 

Vi « Xh 

Gilt by will of a specific sum among the six 
children of A. A. had six children at the time : 
one more was born after the testator’s will but 
before the codicils : she shall not take a share 
n ™ before. Shorcr v. Bhhw, 4 Bro. 

U, U. 00. 

, Gift to each of the three children of testatrix’s, 
niece. At the date of the will the niecti had 
three children living, and a fourth child en ventre 
sa mere at the time :--Held, the gift >vas to the 
three children only w^ho were born at the date of 


y^lhJj^QmistrUctioti, 


the will. Emerif.In re, Jone,^ v. Emery, Ob'. D. 

Misdescription—Son for Daughter.]— A testa- 
tor bequeathed lOOZ. apiece to the four sons of 
A. H. by a foiiner husband. She had four 
children by sucli former husband, but one of 
them was a daughter :~He]d, that the daughter 
took a legacy of 100?-. Lane v. Green, 4 De 
G. A Sin. 239 ; 15 Jur. 703. 

Fame of one Grandchild omitted and 

Another repeated.] — Residue to six grand- 
chilflreu, the name of one re},)eated, that of 
another omitted, all of them shall take. Garth 
T. 2Ieyrlcl‘, 1 Bro. 0. C. 30. 

Uncle for Cousin.]— Bequest of 800Z. to 

the four eldest children of the testatrix’s cousin 
A. Ih, an(i 200/. to the three remaining children 
of her uncle, A. B. The testatrix had a cousin 
and uncle of that name ; the cousin had seven 
children, and the uncle one, but he had three 
remaining' grandchildreii, one other having died : 
— Held, that the three younger children of the 
cousin were entitled to the 2001. BruUm v. 
Brutoio, 5 Beav. 289. 

Blanks — Treated as Absolute Omissions.] — 

Where there is no devisee named, this is an abso- 
lute omission, and cannot be supplied by parol 
evidence. (JadUdmi v. Turner, 3 Atk. 258, 

Gift, by will, of pictures to Lady , abso- 

lutely void, and shall not go to the master, nor 
be supported by parol evidence. Ilnnt v. Rort, 

3 Bro. C. G. Sri. 

Where testator gave to Bread Street Ward 200/. 

according to Mr. ’s will, parol evidence was 

not allowed to explain testator’s intention where 
there was a blank onlv. Banlh v. AU.-Geyi., 

2 Atk. 239. 

A gift to all the children of the testatrix, 

“ with the exception of one, viz. — — ,” estab- 
lished as a gift to the class, not affected by the 
incomplete exception. llVmqivorth v. Coolie, 

9 Hare, 37 ; 20 L. J., Oh. 512 15 Jur. 572. 

A legacy to a class not definitively fixed will 
be carried into effect so far as the objects can be 
ascertained, but blanks in a will cannot be filled 
up, though the testator apparently contemplated 
an extension of the class. 

Bequest to all and every the .sons and daughters 
of A., including who the — illegiti- 
mate of A. : — Held, that the illegitimate 

children of A. could not take. Masony. BateHon, 
26 Beav. 404 ; 28 L. J., Ch. 391 ; 5 Jur. (n.s.) 
400 ; 7 W. R. 22,5. 

Devise and bequest of real and personal estate 
in trust for-all the testator’s nephews and nieces, 
the sons and daughters of his sister R., including i 

, who — — the illegitimate of R., 

eciually as tenants in common, is a good devise to ' 
the legitimate sons and daughters^of R., exclu-' 
sive of R.’s illegitimate children. Gill y. Bag- < 
sliaw, 8.5 L. J., Cn. 842 ; L. R. 2 Eq. 746 ; 14 ■ 
W. R. 1012. 

A testator gave to his wife the income of his 
property in the funds, East India stock, or else- i 
where, for her life. The principal of all such ; 
funds and stock and property he bequeathed and i 
devised as follows : he bequeathed “one-half of i 
my [here there was a blank] son, Montague ■ 
Jarpes, to be under his own control, and the other 3 
moiet}' in. trust for the children of my daughter i 
Eanny.” He made his son.executor and resb 


. duary legatee : — Held, that no coiistj'uction could 
be put am the blanks, and the son, as residuary 
.legatee, took the whole. Taylor v. Bieharchvn, 
- 2 Drew. 16 ; 23 L. J., Ch. 9*; 2 Eq. R. 333 : 2 

I A testator bequeathed a sum of money to be 
appropriated “ for some one or more pui’poses, 
charitable, philanthropic, or ” Held, that 
the gift was not bad merely by reason of the blank ; 
that the money must be treated as applicable for 
charitable or philanthropic purposes only. J/ae- 
daf,In re, Maeduffy. Macduff, 65 L. J., Ch. 700 ; 
^18^6] 2 Ch. 451 ; 74 L. T. 706 ; 45 W. R. 154— 

W. bequeathed to trustees stock and moneys, 
in trust, after life interest, to be divided in e(|ual 
shares as follows : “Unto and amongst my nephews 
and nieces, John Parker and Nanny Parker, — — , 
or to such of them as shall be living at the time 
of the decease of all of them” the tenants for life. 
The words “Nanny Parker” were written in 
pencil, and were followed by a long blank. The 
will wpas proved, and the words “Nanny Parker,” 
vvere in the probate. The testator had, at the 
time of his death, including John Pa.rker and 
Nanny Parker, fourteen nephews and nieces. It 
being uncertain what bequest the testator meant 
to make : — Held, that the next of kin were en- 
titled to the fund. Greuf v. Martin, 5 Jm*. fN.S.J 
329; 7 W. R. 315. ' ’ 

Bequest “unto each of my four nieces , 

the daughters of my deceased ‘brother Joseph, the 
sum of 500/.” There were five daughters of 
Joseph, who all survived the testator Held, 
that the blank left in the will was not sufficient 
to distinguish this case so as to take it out of the 
settled rule, and that each of the five nieces was 
entitled to a legacy of 500/. MeXechnie v. 
Vaughan, L.-R. 15 Eq. 289 ; 28 L. T. 263 ; 21 
'W. R. 399. - . 

— Pilled up by Parol Evidence.]— Parol 
evidence as; to facts and circumstances within 
the knowledge ot the testatrix at the time of 
making her will was admitted to explain a 
patent ambiguity, and to make the description of 
a person perfect. S. B, gave and bequeathed 
unto A. and B. a sum of stock, in trust to pay 
the dividends unto S. D. for life : and, after he\’ 
decease, “ in trust to assign and transfer the same 
unto — — Davis, daughter of S. D., to and for 
her own use and benefit.” At the date of the 
will, and at the death of the testatrix, S. D. had 
three daughters, the plaintiff’ being the eldest. 
S. D. died in 1842. Upon the evidence produced, 
and not rebutted, that the plaintiff was the only 
daughter of S. D, the testatrix ever knew or 
heard of : — -Held, that the plaintiff was the 

person described as “ Davis,” and therefore 

entitle 1 to the legacy. PhUlijhi v. Barhar, 1 
Sm. & G. 583 ; 2 Eq. R. 795 ; 17 Jur. 1146 : 2' 
W. R. 110. 

Persons named in a will blank identified from 
external circumstances. Greyrnde Trusts, In re, 

4 N. R. 222 ; 2 H. & M. 504 ; 'lO Jur. (H.S.) 696 : 
10 L. T. 642 ; 12 W. R. 935. 

Where a testator devised real estate to A., B. 
and 0., also his nephews and nieces D.. E. and 

F., also “ Cort and Oort” ; and A., B. 

and ,G, were nephews- and nieces, and the only 
pemons of the name of Oort known to the testa- 
tor vfore h|s brother-in-law and a nephew and a 
niece : — Held, that the nephew and niece were 
the persons- intended by the testator. Jh. 

Legacy to P,, the son of P, ; upon 



gOell, 1 Ball & B. 449 ; 3 ; 

siren to eve 
possible.^ But if two clansesa 
as to be incapable of bearing ■. 
jngythe earlier clause should 
^ the later one. 2 

-L. B, Ir. 219. 
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■1*.) ,.«£r'?;L*' ^ 

ivs,t:;£ES"r^s“? ' »4s^S1i£"iS£!sSn 

! , “^ ’ tlicXi the last clause in thn uvni 

E. mcOKSiBTENCT OB BBPUaNAKCY. I t'lliio^ 

li|p5HSrEr ” 

tgiSl'a=«£ 

Xrthe rfl miniTyVer?'; 

possible, reeonciS all Ttf I- s ami, if 

Johmm, 20 Beav. 2ok ^ ^nmUehank v. 

conIriSi*®3iaTb7X'’niririlf ^ 

Pn.co, Eomilly’s We. of clseVHr. 

coiiS™tion7f:S“^\7^^ 

inconsistent with the 
is to control. If t\TO narts 
latter prevaik F .• inconsistent the 

Ves.lOo! V. ComtuMhic, 6 

cilable, the latter ovorruTes\hl m'eoon- 
beingtoS^S^!!"* in a will, both , 

sentence or Tn dfCS stnt"!i^^^ I o^ tilem o^Jarj n 

I wiia tous 

amount of internal .*° I liis propeitrto one n 1“^ 

such an inference. “y XeLe to his wife's deXak™ 

^ro7aiotrrr;K^^ 

the l^a^h otttir par^nte” te t® 1^! and 
Perty giyen to thS trmt “s ^ P™‘ 

Conqned. 13 W E 4.o3 Ooiiquest v. 


securities: -V«;/..rv.‘;i;wri8 L 
Eeveraed 2 H. & Tw. 323 ; 19 L I --t 

inconsistent olamses in a will 
reh ^estates®'nfter testator’s 

the By 

of such ncismi t ^ inamtenance 

“ th? S i T,.',“,‘“ ">' «”• •«■ 

BS^S£P5^~!!^s 

SmSi Ig"*,'.'” '"“"SiittatgjtS'i 
taS" to'i.fi™,'," ”f ■’"'"“I! «■• 

tiou tr» fi-in 4* ' T* ^ loasoiiiibie construe- 
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of debts in such niannei' as the wife should children and the issue of deceased children in 
direct. Declared that the term, though subse- language which clearly did not vest it in any 
quent, shall take place of the wife’s estate for till the youngest child should have attained 
life, and that the last words do not give the wife twenty-one. In a subsequent part there was 
the power of exempting her life estate, but only a declaration as to the vesting of the shares, 
the power of raising it by the most convenient expressed with much obscurity, and partial!}? 

method, by mortgage or otherwise. JR/idont v. inconsistent with the language of the gift : 

JDowdvmj. 1 Atk.419. Held, that it must be rejected, and the clear gift 

In this case an absolute term of ninety-nine must take effect: • Bichford v. ChaUer, 2 Drew 
years limited to C., amongst other limitations of 327 ; 2 W. R. 502. 

a real estate under a will, was, with reference to When there is an express gift in a will 
the true construction of the several parts of the and there is a subsequent clause inconsistent 
will, considered not as an absolute term, but as with the first, but with only an implied revo- 
deternnnable on the death of C. Corijtoji v. cation, the prior gift takes effect. Kerr v. 
Ilehjar. 2 Cox, 340 ; 2 ll, R. 75 ; cited Burr. 923, Clinton (Baroness), L. R. 8 Eq. 462 ; 17 W. Ih 


When a certain time is appointed for the 
payment of a legacy, and afterwards a contin- 


A testator having real estates subject, to mort- 
gages, for which he was not personally liable, 


gent clause is added touching the same legacy, devised his personal estate for payment of his 
all the %vords of the will must stand together, debts, and the surplus to his wife absolutely, 
which can never be, unless the contingency and in a subsequent devise of his real estate 
happen within the period of time appointed directed that his trustees should raise by sale 
for the payment of the legacy. Colhoiin v. thereof so much as his personal estate should 


prove insufficient for payment of the existing 


Testatrix gave her real and personal estate to mortgages and charges upon the estate, a.nd 
plaintifiis for life; remainder to J. A. in tail; subject thereto he devised the estate to his 'sons : 
remainder to R. A. in fee, with a few pecuniary —Held, that this was not a revocation of the 
legacies, and charged her real estate with the prior gift, and that the mortgage debts were not. 

• payment, if her personal estate should not be payable out of the personal estate. Ih. 

sufficient, and by her will declared she gave all The clear expression of a bequest, after the 
the rest anti residue of her personal estate to death of the tenant for life, to the children then 
L. C.’s three daughters : — Held, that the testa- living, held not to be controlled by other general 
trix’s charging real estate with the legacies, if expressions in the will, so as to vest any interest 
the personal is not sufficient, shows her intention in one dying before the tenant for life. 'Lu Roche 
in one event to revoke the devise of personal ; v. Barks, 3 Y. & C. 612, n. 

and there being an alteration of her intention A clear gift to surviving children will not be 

before she finishes her will, the construction is, extended so as to include deceased children on 
she has altered her will throughout, and plain- account of a slight ambiguity, not amounting 


2^J^ere the same thing is given in a will to two A testator gave to his wife, so lono- as she 
different ])ersons, Lord Coke said, “The latter should continue his widow and until alf his four 
words shall. revoke the former,” but hi the case daughters by his former wife should attain 
oi Paramour v. Tardleij (Plowd, 539) it was twenty-one or die under twenty-one, an annuity 
held they shall take as joint tenants : but Lord of 800Z., and a further annuity of lOOZ. in respect 
Hardwicke said he rather inclined to Lord Coke’s of each of such daughters w.ho should for the 
opinion. Ih, And see Ri doutx. Pain, S AtkAd2. time being be under twenty-one. such annuities 
bo where a man gave a horse to A. in the first to be employed by her in maintainim^ herself 
part of his will, and in the latter part he gave and his said daughters, jtnd in cdiica'tiiiD' the- 
the same horse to B., it was held a revocation, daughters. After all his four daughter? had 
and bwinburne. pt. 7, c. 1, is mistaken in point attained twenty-one or died, he bequeathed to his 
of law in saying they should take as joint wife during widowhood 600Z. a year, and aker her 
tenants. future marriage 200Z. a year; and if he should have 

A testator by his will desired that his wife any children by his then wife, he bequeathed to- 
might reside during her widowhood in the free- his wife in respect of each of such children who 
hold house in which he dwelt. After directing should for the time being be under twenty-one 
his business to he carried on by his executrix a further annuity of 150Z", to commence after all 
(who was his wife) and his executors, so long as his said four daughters should have attained 
they thought expedient, he gave the house, stock- twenty-one or died, to be applied by his wife in 
in-trade, and the residue of his property to his maintaining and educating such children, and to. 
executiix and executors, upon trust to pay the he paid by equal half-yearly payments, the first of 
20Z. so long as the business such payments to be made at the expiration of six 
should be carried on, and when his youngest calendar months from his decease. He gave his- 
child attaiiKxl twenty-one, to sell the business, residuary estate among such of his children by 
stock, aiid effects, together with the house, and both wives as being sons should attain twenty- 
oiit ot the proceeds to pay the wife during her one, or being daughters attain that, age or marr}% 
10^'- instead of one in equal shares, subject to a provision for making 
ot 20Z., ami siibject thereto trusts were declared the share of each child by the second wife exceed 
for the benefit of the children Held, that the the .share of a child, hr the former wife by 
widow s right to reside in the house ceased upon 8,OOOZ. There was .the usual clause of mainte- 

thfiSa P tUurnni/inTr ,i Tin Cl H,T S-, Cf. -..-i...-* . j. ■ , . - . 


the sale. C7iapma)i,-7. 6Uiei-f,iJ)eQ.K.&Q:.S&6. nance, subject to, a pjfoTiso that the powra of 
riB«rriw 1 , c, XT giTingmaintenance'Shoald not be exercised as 

Subsequent Inoon- to any chlW while the annuity bequeathed to 
-A will contained a gift to his wife in respect, of such child was payable,. 


Bistent Words.] 
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imless the tvnstoes thought the annuity insnffi- 
•niait At the testator’s death several of the 
claughtCTs by the first wife were under twenty- 

S ^ ttat the annuitiL 

or J .>tW. becanie payable from the testator’s death, 

fi?,> fi'T all the daughter by 

the first wife had attained twenty-one or dieef 
on the gronud that, having regard to the scope, 
*°'’mor of the two inconsistent 
clauses was to be rejected rathei-than the latter, 
il ' "f, rule that of two inconsistent 

hni h^'n^' ^ ^ prefeired ; 

but held, on appeal, that this was not a ease of 

something 

to aiibo at a tutnre time, with a subsequent 
direotion as to the time of payment wliich was 
inennsisteiit with the terms of the original mft 
and that such subsequent direction Sould not 
■enlarge the gitt, but must be rejected .as incon- 
sistent with it. -Byuvrfer, 

€la,-h‘, 18 Ch. 11. I71 30 W. E 91 
Held, that evidence that the latter of the two 
'’1,® V mistake, and con- 
B0t admi^fble“ j"' iustnictions, was 

Where a te, stator, using a common printed 
bequeathed all 

Aibert^TwMT‘'“w™?^ property and estate to 
Albeit Jwiddy Hart, wath certain exceptions 
nnd then, after a blank, came a full residuarv 
clan, so in print unto Edmund Twiddy Hmt^ 
Amelia Collins, and Albert Dalby and .John 

xsciutcR' , Held, that nothing remained unmi 

Jh operate, and that 

pi'ovailed. Spencer, 1% re Mart v 
Mandon, 51. L. T. 597 ; 34 W. ft. ,4V ’ 

A testatrix left all her propertv to J subipct 
to the payment of debts and funeral expenses 
and certain legacies, and willed that whatever 

the decM V/ld undispo.sed of at 

rht clcccahe ot J. should go to T. J. died before 

the testatrix :~~Held, that the gift to J. beino- 
ab>olute, that to T. was void for repugnancy 

'hi ir 23 T J’cnUiu,' Tnists, 

ji H 23 L. h. Ir. 102 . bee Stretton y 

ante, col. 383, and CofiM v. Oorhett, 5S 

111 'all ’ ^ ^ I-- T. 7i ; 37 W. B. 

shSTe legacies to children 

t.nali b€ paid at particular time is not altered 
by direction subsequent that all legacies sh4hl 
te paid^at another time. 9 

* 1 , construction of a will ;_Held that 

tte effect of general w'ords of charge at the’ 00 m- 
oncement was not cut down by subsequent 
Jur lb. “ Coll. C. C iTfl 

“ annuity of 400Z. to be 
tf, i-f , ® *1^® trostees of the will durinc 

his life, by equal half-yearly payments in every 

‘ Sv part of his pro^- 

Ify apart to answer the aunu tv 
aud after the decease of G. he gave “the prto’ 
cipal moneys so set apart, and also such part of 

remain nnaVpC as 

legatee. At the time of the will (thongh it did 
■ not appear on tlie wiU) G. was^ non ermn™ 

i.:, S^tij’aad, though nevi so found by inS 

tion, continued in that state till his death Tbl 

' brat dlf the aiinutty 

,■ brat did not apply the whole of the aividends in 
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Ins maintenance ; and on his death there w.s 

idieT r'' aceunmlaled.unap- 
pliul dn idoncl'^ Held, that tliese ae,cuma]L 

wS u..""* “ remainder to S., 

an miL to '!'■ «*® ®®Iiro 

Ti- 7/ / * *® ^rr.st lusfanee. ,%/)u/n:yoii\ 

(1 III, hi rn, 3 Jur. (jr.s.) 809 ; .5 W. E. Sdl. 

1 ~®rft controlled byEeeital.]— A.Iiequeaths 

neveitheless, de.sirous to nmke good A.’s iment 

dint f' I' ’ ’"“'■Vivos hi.s nioihcr :~ Held 

tn<it x\. s uill weuld liave prevailed <>Yeii if P, 

2 Vos. 30“ Crnli, 


Prevails— Inconsistent Words Be- 
jeoted or Correoted.]-Whore the worrls of a wOl 
are so inconsistent that they cannot be reconciled 

ImsisZV^ttU^n “re tirS 

curibistent with the testator s intent : and 

IZteTu ihtVo 1“ “"""S'" “ difiermit 

a ™ ““SO ; and, there- 

fore, where the testator intended surviZshfe 

ften die the pereonal, ho must, mean 

d in «o. 3 Atk. 

A videlicet shall be rejected if repuo'nanf 

can be reconciled and made restrTctive’ 
Ji dwn V. J/onut 3 Ves. 194. ^’.uieLi\e.^ 

Kepugnant words in a will m£iy be rejected or 
transposed. In this case the court veJecttl 1 

oLifortk, 

freehold estates to the 
tVihe life, with remainder 

amfL dVbtlVV therein mentioned, 

and, m detault of such issue, to the use of her 

tour granddaughters (naming them), their iieirs 

not tenants in common, find 

queoXtned hei leaseholds to trustees aftoi* •fLr* 
death of her grandson, and in c S of SZ al 

above mentioned, upon trust for her four » 

shaii aZnlZ manner, 
snaies, and pioportious as .she had thereinbefore 

dueeted rejecting her freehold estate :-HeH 
that the gift ot the leaseholds was absolute to 
the four persons mentioned, the wordrZd 

their issue being inconsistent with the general 

ntention apparent in the bequest of leareholds 

direction to divide residuary estate into as 
many shares as the testator should have ch b™ 
bring - at the death or second marZeZ Jih 
wife, which should first happen,’’ or tZ dead 
^fts of ‘twZC '“b^i“«®diateabsliZ 

shares^Held ZZ ®®“tf gifts of other 
r i -1 ' . Ibe words fixiucr the tfiyip <vf' 

distribution were inconsistent with fiie intention 
of the testator gathered from the whole tvill anrl 
; and that 

vested at the testator's death. Srnm? v 

25 W. B. 824.- y. Car^ 

xlzmuity, part out of general assets inw- 

out of fuiid&rs^ 

rliAvtn perpetual, others temporary, to be 
divided equally between A H i 4 . 1 . • 

bmrs or the sZivor of them -“tfordera ttev 
are now mentioned ’’ .-^Held, that the auuuby 
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was limited only with reference to the temporary 
funds, with an absolute power of disposition ; 
and that, A. dying in life of testatrix, her share 
goes to 13. and C. equally, the concluding words 
'‘in order,” etc., being rejected as repugnant. 
Smtfh V. 9 Yes. 566. 

Testator devised his real estates to the children 
■of bis sister, then or thereafter to be born, who 
should live to attinn twenty-one, and the issue of 
such of tliein as should die under that age leav- 
ing issue living at their decease, and their heirs ; 
and if no chihf of his sister should attain twenty- 
one. ur di/htfj 10 it ktmt letiring ittsue, or dying 
umier that age, should not leave such issue, or 
• such issue dying under age as aforesaid, then 
over. Tlie testator’s sister had one child who 
ar rained twenty-one, and afteiwards died 'with- 
out issue Heid, that the child took an absolute 
estate in fee on attaining t\venty-one. The 
■words in italics -were interlined in the original 
will, probably by mistake, and were rejectee!, by 
the vice-chancellor. Lunn v. O,d)orne, 7 Bim. 56. 

A testator directed his trustees to sell and 
■convert his property, aud “to pay the moneys 
and the investment for the time being, repre- 
senting the same, to my wife during her life 
u})on trust for all my children” at twenty-one 
or marriage. He also provided that, “ after the 
death of my wife, or previously thereto, if she 
shall so direct in wanting,” the trustees should 
have powers of advancement and maintenance, 
and that if he had no child who attained twenty- 
one or married, “ then from and after the death of 
my wife, and such default or failure of children,” 
he gave the money over : — Held, that the widow 
took a beneficial interest in the fund for her 
life. Greenwood v. Greenioood, 47 L. J., Oh. 
298 ; 5 Gh, D. 954 ; 37 L. T. 305 ; 26 W. R' 5. 

Inconsistent expressions corrected. Tillard 
V. Smith. 1 Jur. 881. 

General words controlled, in order to make 
the wdiole will consistent. Whitmore v, Tre- 
lawney., 6 Yes. 129. 


' A devise to A., B., and C. in fee, as tenants in 
: common, “and in the event of any of them dying 
; before having heirs of their body, or making a 
' particular disposition of his or her property,” 
then over: — Held, that “or” wms to read 
“ and,” and that the gift over wms void for 
repnunanev. Greated v. Greatrd.^ 26 Beav. 621 ; 

I 28 H J., Ch. 756 ; o Jur. (N.S.) 454 ; 7 W. R. 867i 
I A. and B^ having died in the lifetime of the 
i testator, their shares held to have lapsed, and 
: fallen into the residue. Ih, 


; Whole Will to Stand when possible.] — ^A 

' testator gave various specific portions of personal 
I estate to his wife for and during her natiu’al life, 
; if she should so long continue his wddow ; but at 
. her death, or in case she should marry again, 

I then he gave all the things before given, adding 
I the words, “ and effects, aud also all my house- 
j hold furniture, wdiich I hereliy give to her for 
I her sole use and benefit for and during the term 
j of her natural life, if she shall so long continue 
I my widow',” to be equally divided among the 
; children that he then had, or might thereafter 
I have, by his said Avife ; but in case his wi'fe 
i should not marry again after his decease, he gave 
I her “ all and evejy his personal estate and effects 
I whatsoever ” for her life, and the same to he 
equally dlAuded to and amongst such of his 
children as should be living at her decease, share 
and share alike. The testator died within three 
wrecks , after making his Avill : — Held, that the 
tw'o clauses were not repugnant, but the first 
Avas intended to apply to the case of the AvidoAV 
marrying again, and the second to the case of 
her not marrying again ; and the latter event 
being that which happened, the children liAung 
at the death of the widoAv Avere alone entitled, 
.to the exclusion of representatives of deceased 
children. Wiggbis v. Wigoim^ 2 Sim. (jr.s.) 226 ; 
21 L. J., Ch. 742. 


— — When Bepngnant Gift Over.] — Semble, 
though the events in AA'hich a gift over is expressed 
to take effect do not correspond with those in 
Avhich the previous estate wfill fail, the intention 
is generally only to give the estate over in the 
event of the previous limitation not taking effect, 
ami the court AAill so construe a gift. HiUersdon, 
V. Zoive, 2 Hare, 855 ; 12 L. J., Ch. 821 ; 7 Jur. 482. 

The testator gave his real and personal estate 
in trust to his iiephcAv John for life, and, after 
his death, to be conveyed and ti'ansferred to the 
eldest son of John on his attaining tAventy-one, 
Avith limitations over in like manner, if"thei‘e 
AAms no such son of John, to tAA'o other nepheAA's 
of the testator and their sons successively ; and 
in case none of them (the said three nepheAvs) 
should haA^e a son Avho should survive the surAuvor 
of them, and attain tAventy-one, the testator then 
devised the estate in like manner to a fourth 
nejiheAV and his sons, Avith remainders over to 
their respectiAUi daughters : — Held, that the AAwds 
of devise over to the fourth nephew took effect 
only in case none of the first three nephew's 
should leave a son surviving his parent and 
attaining twenty-one, a different construction 
being repugnaut to specific directions as Avell 
as to the general scheme of the W'ill ; and that, 
therefore, a son of John, surviving his father 
and attaining tAventy-one, Avas entitled to an 
absolute conveyance and transfer of' the real and 
personal estate. I?j. 


Devise on Condition void for Eemoteness.] — ■ 

A testator bequeathed a sum of 2,0001. to the 
trustees of the General Assembly of the Presby- 
terian Church for the erection of a mission-hail, 
and if the trustees of certain premises Avoiild sell 
them and hand the proceeds to the Assembly 
trustees for purposes specified in the will, tlien 
he further devised certain freeholds to the said 
Assembly trustees Held, that the devise was 
void for remoteness. Ximiham v. XingJmm, 
[1897] 1 Ir. R. 170. 


Gift on Condition which becomes Impossible.] 
A legacy charged on the real estate of a testatrix, 
conditional on the marriage of the legatee AAuth 
the sanction of the testatrix, docs not fail because 
the performance of the condition has become 
impossible by reason of the death of the testatrix 
before the marriage of the legatee, the condition 
being applicable only 'in the event of marriage in 
the lifetime of the testatrix. Curreti y. Corbet, 
[1897] 1 Ir. R. 843. 


— ™ Condition which is IllegaL]— -Where a 
testator, having by his will given certain property 
to Iris daughter for life and afteiwyards to her 
children, in a codicil expressed a wish that his 
daughter should not marry, and directed that on 
her marriage or death the gifts to her and her 
children should go over : — Held, on the construc- 
tion of the will and codicil, that the gift over of 
the children’s interest AAms a conditional gift in 
general restraint of marriage, and therefore void. 
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The principle of wonls “my aforesai, I nephews aiul 

570) applied. Mirrlm/ v. Ritnmldmn, 6i L. J., Ch. | nieces canid not bo rei 

iro. rra T nr» «nCi • anna mirT arnTTflnn.nfn^j nrs 


485 ; n8i).5]'l Ch. 449 : 12 E..158; 72 L. T. 308 ; 
43 W. E.. 318— C. A. And see CONDITION. 


F. CHANGING, TEANSPOSING, OE 
SUPPLYING WORDS. 

1. In GeneRaVL. 


Changing.] — One name may be substituted 
for another in the construction of a will "where 
it is manifest not only that the name used was 
not intemlecl, but that a certain other name was 
iiecossarilv intended. Deut v. Pepys.^ 6 Madd. 
350 ; 23 it R. 230. 

Notwithstanding all the parties are volunteers 
under a will, it is not necessary that the words 
must be taken as they am, but in many cases 
they may be varied. BcyHhmo v. Sperteer, 2 
Atk. 577, 

Where the court is obliged to depart from the 
words of a will, it should rather be to support 
than to frustrate the intention of the testator. 

Ik , I 

Though real and personal estates are joined | 
In the same devise, yet the same w'ords may 
be taken in a diiferent sense with regard to 
the different estates to support the intention 
of the ))arty, ut res magis valcat quam pereat. 
SJicjHdfl Y. Orrery (Lori), 3 Atk. 288. And 
SQii)' IhiJt y. Chapmwri, 1 P, Wms. 663. 

In the Gonsti’uction of walls, the court wall 
consider the intention of the testator, the state of 
the parties provided for, and, to remove incon- 
sistencies, will read the word “future” as 
“former.” Panmore v. Beav. 103 : 

25 L. J., Ch. 251 ; 1 Jur. (N.'s.) 1060 : 4 W. B. 33. 

The words “the said fourth schedule,” in a 
will : — Hold, to mean “ the said fifth schedule,” 
upon a consideration of all the provisions of the 
■will and of the state of testator’s property and 
family when the will was made, although the 
actual words involved no contradiction nor 
repugnancy to the other provisions of the will, 
except by* making in one instance insufficient 
provision for the charges thereby created, having 
regard to the value of the property, and, by 
making capricious and improbable dispositions, 
at variance with wdiat appeared to he the general 
intention. Hart v. Tidlt, ,2 l)e G, M. & G, 300 ; 
22 L. J., Ch, G49. 

Testator gave the interest of a fund to his 
wife for life, and after her death to such of his 
four daughters as should he then living, in equal 
shares, during their respective lives ; and from 
and after the" several deceases of his foixr daugh- 
ters, he gave one-fourth of the capital to their 
respective children. One of the daughters died 
before the widow, leaving a child : — Hgld, that 
the child became entitled, on the widow’s death,'* 
to have one-fourth of the capital transferred to 
her. Woaddoeh v. ShilUto, 6 Sim. 416. 

A testatrix gave her real estate in trust for her 
' ' grandchildren (by name) and their issue, as F. 

' , should appoint, and in default of such appoint- 

. - , ment, upon trust for “my aforesaid nephews 

\ . V, and xiieces and their respective lawful issue, and 
also the issue (if any) of S’,, and their several 
/ and respective heirs and assigns, for ever,” as 
tenants in common. No nephews or nieces were 
. ‘ i./b/ mentioned in the will. F. died without appoint- 
: ing Held, that there was no gift by implication 

' ^to the grandchildren and their issue ; secondly, 

r 


_ 'ead my aforesaid grand- 
sons and granddaughiers” ; thirdly, that the gift 
to the nei)hews and nieces was not void for 
uncertainty; and lastly, that they took in tail. 
Campbell v. Bomhell, 27 Beav. 325, 

Striking out.] — The court may expound the 
words in a will, but cannot strike them out. 
Sonfhvof V. Mlhon, 3 Atk. 233. 

In construing tlie autograph will of an illiterate 
man, the meaning of technical language may l>e 
ilisregarded, but no w'ord which has a clear and 
detinitc operation can be struck out. Hall v. 
Warre/i, 0 H. L. Cas. 420. 

Where the testator appointed tliree parlies 
and their respective assigns his executors, and 
throughout the will all acts d<,»ne w^ere to be 
theirs" and their respective assigns’, etc., one 
having died, and the survivors having agi'ecd to 
sell tlie real estate : — Held, that the word respec- 
tive might, in order to carry into effect the 
intention of the testator, be rejected, and the 
survivors might convey and give a valid receipt 
for the purchase-money. lomf v. Pr/ee, 11 
: Sim. 557 ; 10 L. J., Ch. 195 ; 5 Jur. 719. 


Transposing.] — The court will not, save in the 
last resource, transpose the w’’ords in a will. 
Therefore, when a possible but remote and im- 
probable sense could be attributed to the testator 
in the will as it stood, the court refused to trans- 
pose the order of the words in order to give 
effect to a much more natural and probable 
intention. Broion v. Wanter (2 L. J. (o.s.) Ch, 
82) commented on. Key v. Key, 1 Jur. (jST.s.) 
372. 

Courts of law and of equity will equally 
transpose words in instruments to make the 
limitation intelligible, and attain the party’s 
clear intent, but never to defeat the instru- 
ments given, or let in more than expressed. 
Marlbonniylh (Buhe^ v. Go(lolp>Mn (Lori), 2 
'Ves. 74. 

Order of words in wills not considered ; if the 
intent better answered, it is otherwise. Bad v. 
Cook, 2 Yes. 32. 

The words of a clause in a will are not to be 
added to, nor transposed, if they are susceptible 
of a reasonable construction as they stand. ^ 
Amongst several gifts of sums of 3(H)Z. each to 
the grandnephews and nieces of the testator, 
some of which were to be paid at different ages, 
and others to be sunk in annuities for the lives 
of the respective legatees, occurred two bequests 
as follows: “Joseph Walker, 300?. annuity for 
life ; Martha, 300?. an annuity for life ” : — Held, 
that Joseph and Martha were each entitled to 
annuities of 300?. for life. Walker v. Tlpplwj, 

9 Hare, 800 ; 16 Jm*. 442. 

It is a common rule of construction, that if the 
words of a gift are of themselves plain, distinct, 
and capable of having a legal effect, effect must 
be given to them, notwithstanding any impro- 
babil ty wffiich may arise from looking at the 
other parts of the will. On the other hand, if 
the words are ambiguous in expression or effectj 
they are not to be rejected for uncertainty, but 
you must collect, if you can, from the other 
parts of the will, an indication of what the 
testator meant by those words which by them- 
selves appear to be ambiguous. WiUon v. JBchm, 
11 Beav. 289. 

Where the words of a will are capable of a 
construction which will give effect to every 
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word, it if} not within the competency of the 
court to alter their collocation. 8, C., 12 Beav. 
454. 

Supplying.] — When the testator expresses his 
intention incorrectly, the court will eifect it by 
siipplying* proper words. Dodson y. Say, 3 Bro. 
C. C. 404. And sec Gordon t. Gordo ?i, L. IL. 5 
H. L. 254. 

The court may supply words in a wdll, wliere 
the context shews, by a necessary implication, 
what are the words omitted, and unless they are 
supplied there would be an intestacy. Sope y. 
Potter, 3 K. & J. 20G ; 5 W. 11. 389. ' 

So where there is a gift by will, and then a | 
gift over, not commensurate with the original 
gift, the court will curtail the general words of 
the gift over, by supplying words of reference : 
as where the first gift is to A.’s children and the 
gift over is in default of issue of A, The court 
will read the gift over as though it were in 
default of ‘‘such” issue. Ih. 

But where there was a devise of a particular 
property to the testator’s daughter A,, her heirs 
and assigns, and if she should die under the age 
of twenty-five years, without having left any 
child or children,” over, and subsecpientl}^, a 
devise of other real estate to trustees in fee, in 
trust for A., for her separate use ; and after her 
death, in trust to convey tlie same “ unto and 
equally amongst such children of A., as tenants 
in common, the rents and profits in the meantime 
to be applied foi‘ their maintenance : and in case A. 
should die without leaving any child or children, 
or leaving such child or children, all should die 
under twenty-one,” over : — Held, that the court 
could not, after “ such children of A,” sui)ply the 
words, as should attain twenty-one,” but was at 
liberty, as against the testator’s heir, to construe 
the word “such,” as relating to all the children 
of A,, as they had been mentioned in the previous 
limitation. Ih. 

In construing a will words may be supplied, 
changed, and transposed, whenever the context 
requires it. Ahhott v. SiddSton, 21 Beav. 143 ; 
25 L, J., Ch. 113 ; 1 Jiir. (N.S.) 1126 ; 4 W. 11. 
m. Affirmed, 7 H. L. Cas. 68 ; 28 L. J., Ch. 110 ; 

5 Jur. (N.S.) 717. 

Bequest to testator's widow for life, and on her 
decease to his son for life, and on his demise the 
principal to become the property of any children 
he might leave. Then followed a gift over, in 
case the son died before his mother (omitting the 
words “without leaving children”). The son 
predeceased both his father and mother, leaving 
an only child, who survived them : — Held, that 
such child was entitled to the principal sum 
after the grandmother’s death ; and that to 
effectuate the intention of the testator, the words 
“without leaving any child” must be implied, 
after the word “ dying.” Ih. 

The principles on which the court acts in 
supplying by inference an omission in a will 
discussed. An omission may be supplied in the 
case of independent gifts to strangers, as well as 
in the case of a series of gifts to children of a 
testator, or to members of a class. Mellor v. 
Dahdrev, 56 L. J., Ch. 33 ; 33 Ch. D. 198 ; 55 
L. T. 175. 

A testator devised and bequeathed his real and 
residuary personal estate to trustees, on trust as 
to one moiety of the personalty and a specific 
part (being about half in value) of his realty to 
accumulate the income until B. should attain 
twenty-five or die, whichever should first happen 
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in case either of such events should happen 
within twentjtone years from his own death, 
hut; in ease that period should expire before 
either of such events should happen, upon trust 
to pay fhe income to B., if living, from the 
expiration of such period until he should attain 
twenty-five or die, whichever should first happen, 
and, subject as aforesaid, the testator directed 
that the moiety should be held in trust for B. 
absolutely in case he should attain twenty-five, 
and in case .he should die under twenty-five, 
leaving a son or sons him surviving, who, or any 
one of them, should attain twenty-one, the 
moiety wa.s, subject as aforesaid, to bo held iii: 
trust for the only, or, if more than one, the first 
siirvivingsonof B, who should attain twenty-one. 
And the testator directed that the second moiety 
of the personalty and the rest of the realty 
I should beheld on trust to accumulate the income 
, until D. should attain twenty-five or die, which- 
ever should first happen within the period of 
twenty-one years from his own death, and in 
case that period should expire before either of 
such events should happen, then upon trust to* 
pay the income to D. (if living) from the expira- 
cion of such period until he should attain 
twenty-five or die, whichever should first happen, 
and, subject as aforesaid, the testator directed 
that the moiety should be held in trust “ for 
such only surviving son, or, if more than one 
surviving son, for the eldest of such surviving 
sons absolutely.” But, in case D. should leave 
no son him surviving, the property was to be 
held in trust for E. absolutely. B. was a stranger- 
in blood to the testator ; D. was the testator’s, 
nephew. D. attained twenty-five : — Held, that, 
having regard to the whole scheme of the willy 
an absolute gift of the second moiety to D. at 
twenty-five must be implied. Ih, 

When it appeared beyond doubt from the 
general scope of a will that there had been an 
unintentional omission of words carrying over 
the share of the testator’s estate in which one of 
his daughters took a life interest to her children, 
the court supplied the omission. Rcdfern, In re,, 
Itedfern y. Dry ninq, 47 L. J., Ch. 17 : 6 Ch. D. 
133 ; 37 L. T. 241 25 W. E. 902. 

A father, having two sons and five daughtersy 
by his will directed the residue of his real and 
personal estates to be divided, as a mixed fund, 
into sevenths, and bequeathed one-seventh to one- 
son, and another to the other son. He then 
bequeathed the remaining five-sevenths upon 
trust during the respectivelives of his daughters, 
Elizabeth, Sarah, Eliza, Mary, and Hannah, to* 
invest and pay the income into the proper and 
respective hands of his daughters (again naming 
them) in equal shares for their separate use'. Ho 
then, from and after the death of Elizabeth, gave 
one-fifth of the fund to the children of Elizabeth ; 
from and after the death of Sarah, another fifth 
to the children of Sarah ; from and after the 
death of Eliza, another fifth to the children (not 
of Eliza, but) of Mary ; and from and after the 
death of Hannah, another fifth to the children of 
Hannah. He further gave directions until the 
part or share of the trust moneys of the issue of 
any of his said daughters should become payable, 
to apply the same by way of maintenance. The 
court, holding that a clause giving to the children 
of Eliza an interest in one-fifth of the trust fund 
similar to that which was, given to the children 
of the other four daughters, and giving the 
children of Mary a like interest on the death not 
of Eliza but of Mary, had been accidentally 
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omitted, declared that the will must be read as i 
if it contained the omitted clause. It, 

A husband directed his trustees to convert his 
lu’opcrty and invest the proceeds, then went on. : 

And i declare that the trustees or trustee may 
vary the stocks, funds, shares and securities at 
their or his discretion, and shall pay the moneys 
and the investment for the time being represent- 
ing the same to my wife' during her life upon 
trust for all my children or any child who being 
sons or a, son shall attain the age of twenty-one, 
or being daughters or a daughter shall attain 
that age or marry, and if more than one in equal 
sharesh He then empowered the trustees, after 
the death of his wife or previously by her direc- 
tion, to raise any sums not exceeding half tlie 
expectant share of any child for his or her 
advancement, and to apply the income of each 
child’s expectant share for maintenance after 
the <lcath of his wife ; and if no child, being 
a son, should attain twenty-one, or, being a 
daughter, attain that age or marry, the fund was 
given over after the death of the wid<nv : — Held, 
that the widow took a beneficial interest for life 
in the fund. Grecyiwood v. Greenwood^ 47 L, J., 
Oh. 2<)8; 5 Ch. D. 954; 37 L. T. 305; 26 
W. R. 5, 

Upon a will devising lands to he conveyed and 
■settled to the use of the devisor’s eldest son for 
his life, remainder to his second, third, fourth, 
fifth, and all and every other the son and sons of 
the body of L. lawfully to be begotten, severally 
and successively and in remainder, one after 
another, as they and every one of them should 
he in seniority of age and priority of birtli, and 
the heirs male of their bodies respectively : — 
Held, upon the words and context of the will, 
making provision inconsistent with the intention 
that a first son of L. should be excluded, such 
first son took an estate in tail male. Lunfj- 
V. Lam/sfon^ 8 Bligh (N.S.) 167 ; 2 Cl. & 
■■vl94. •' ' ■ ' ■ ■ ■ 

Where a will gave to A. an estate for life, with 
remaindei' to the first son of the body of A. law- 
fully begotten, severally and successively, in tail 
male, the words “ and other sons ” ■were intro- 
duced, in order to prevent the words “severally 
and successively” from being struck out of the 
will ; and A. took an estate tail by implication. 
Parker v. Tootal^ 11 H. L. Cas. 143 ; 11 Jur. (N.s.) 
185 ; 12 L. T. 89 ; 13 W. R. 442. 

A testatrix, in making her will, used a law 
stationer’s form, which was partly in print, 
blanks being left in it which were to be filled 
up by the person who made use of it. After 
directing that her debts and funeral and testa- 
mentary expenses should be paid by her execu- 
trix thereinafter named, the testatrix gave all 
her property, both real and personal, “ unto 
to and for her own use and benefit abso- 
lutely, and I nominate, constitute, and appoint 
my niece, Catherine Hellard, to be executrix of 
this my last will and testament ” : — Held, that 
there was an effectual gift of the residue to 
; - Catherine Hellard. Harrison^ In re, Turner v. 
milard, 55 L. J., Ch. 799 ; 30 Oh. D. 390 ; 53 
L. T. 799 ; 34 W. R. 420— -C. A. 

By his will dated in 1860, a testator, who died 
in 1861, gave certain property to trustees upon 
trust to pay the income thereof to the widow of 
the testator’s son for life, and after her death 
“ in trust for all the children of my said son, 
. who being a son or sons shall live to attain 
twenty-one years, or being a daughter or daughters 
shall maiTy under that age with their mother’s 


consent, to l)e divided between them sliare and 
share alike.” 4'lie will contained powers of 
inaintenaTice .and advancement applicable to all 
(jhildreu : — Held, that daiiglrters who attained 
twenty-one were entitled to share iji the fund, 
although they ha.d not inarried under that age ; 
for even if the admission in. the cunnnon forni 
did not rendei* the remaindei* of the clause 
meaningless, still, the intention dominating the 
form was the ex])ressiou of the limitation of 
attaining twenty-one, and the }>owers of main- 
tenance and advancement aff'ordod some indi- 
cation that this was the testator’s intention. 
Hint, In re, Darien v. Iletherington, 62 L. T. 
753.' 

\V. by will gave all residuary estate to trustees 
ii];ion trust to ])ay .and divide equally amongst 
all the children of his deceased fathe]‘’s brothers 
and sisters, .and })roceedcd, “1 desire that the 
child or children of any one of such brotliers and 
sisters as may be dead shall take his, her, or their 
deceased parent’s share” : — He,ld, that the testa- 
tor’s intention clearly was that tlie children of 
the children of his cousins should take their 
parents’ share, and that the w'ords of the resi- 
duary gift as they stood, without supplying any 
words, could be construed as if the word “ child” 
were inserted after the words “ any one.” Wroe, 
In re, Frith v. Wilson, 74 L. T. 302. 

Particular Word — “Respective.”] — 

Bequest of residue, the interest to be paid to C. 
and J. equally for their lives, and “at their 
death ” the i)rincipal to be divided between the 
children of C. and J. : — Held, that the words 
“at their death” meant “at their respective 
deaths,” and that, on the death of 0.. the moiety 
to the interest of which C. had been entitled 
became divisible among his children. WllU v. 
Wills, 44 L. J., Ch. 582 ; L. R. 20 Eq. 342 ; 23 
W. R. 784. 

Where either of Two Words Possible.] 

—Residuary bequest “ to all the children of my 
brother R. and my sister M., to be equally divided 
amongst them.” This brother and sister were 
placed in exactly the same position in other 
parts of the will. The court, therefore, preferred 
to introduce the word “of” rather than the 
word “ to ” before the words “ my sister,” and 
held accordingly, that the children of M., and 
not M. herself, took equally with the children 
of R. Mason v. Balter, 2 K. & J. 567. 

Limitation to avoid Intestacy.] — A 

testator gave legacies upon certain trusts for 
each of his daughters for life, and, after her 
death, for her husband and children, and subject 
thereto he directed that each legacy should 
“sink into and form part of my residiiaiy 
estate and be applied and disposed of as herein- 
after mentioned,” He gave his residue to his 
children equally, “ the shares of daughtej’s to ho 
paid to the same trustees respectively and to he 
settled upon the same trusts ” as their resi'jective 
legacies. One of the daughters having died 
unmarried : — Held, that the direction for settle- 
ment of daughters’ shares of residue being execu- 
tory, the court, in framing a settlement of such 
a share, would modify the ultimate gift over by 
inserting a limitation in favour of the other 
residuary legatees excluding the p>articular 
daughter, and that the share of the deceased 
daughter of the testator was divisible accord- 
ingly among the other residuary legatees. 
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IfimhU T. Shorf^ (7 Hare, 247 : 1 H. & U. and the testator bequeathed all. his personal 
550, n.). Cvaw,^lunD y , CmicfsMm (14 Ch. D. estate, subject to his debts, to. E. C. The testa- 
817) an<l other, cases considered. Balia nee, In tor’s daughter suryived him, and attained twenty- 
re, v, 58 L. J., Ch. 534 ; 42 one. Upon- a petition presented under the 

Ch. D. (32 : 61 L. T. 158 ; 37 W. 11. 600. eleventh section pt* the Court of Chancery 

Testatoi' bv his will bequeathed an absolute Regulation Act, on behalf, of the chlldreTi and 
interest in. his residuary estate amongst four devisees of E. C.,who died almost immediately 
persons, includiim’ il.. in certain shares. By a after his brother the testator, the^ court Avas of 
codieilheaitered'the gift in the will as to M.’s opinion, that upon the context of the will the 
share hr restricting it "to an interest for her life words of contingency “ in case my daughter 
only, and directed that, upon M.’s death, “the should happen to die before she attain twenty- 
same should fall into and form part of ” his one, or marriage,” must’ be confined^ to the 
3 -esidunrv estate ; and in all other respects he con- annuity of 100^., and that accordingly E. C. and 
lirmed his will Held, that there was no intes- his children tooh estates, to the exclusion of the 
tacy as to the remainder expectant on the death testator’s daughter, in the freehold property of 
of ‘'ikl. in her one-fiftli share of the residue, the testator immediately upon his death ; but 
because, on the true construction of the will and the case was sent for the Opinion of a court of 
codicil i'ea<l together, such remainder had been law. Ca)}i])hell v. Ca')}i2]l}nll<, 1 Ir. Ch. fl. a03. 
effectually. given to the other residuary legatees. Testatrix gave the residue of her personal 
llumUe \\ Shore (7 Hare, 247) overruled, estate to twelve persons, or such of them as 
Palmer, In re. Palmer v. Amwmih, 62 L. J., should be living at her decease ; she then 
Oh. 3cS8'; [1893] 3 Ch. 369 ; 2 R. 619 ; 69 L. T. directed her real estate to be sold at a certain 
477 ; 42 W. R. 151 — C. A. time, and gave the produce to the same twelve 

persons and three others, or such of them as 
When Words imported from preceding Clause.] should be then living ; she then added a proviso, 
— A testator devised liis real estate to his three that the share or proportion of S., one of the 
daughters equally in remainder, and he provided twelve legatees, should be settled to her separate 
thaf “ if any of them should die and leave issue, use for life : — Held, upon the construction of the 
then such issue should succeed to the mother’s whole will, that the proviso applied as well to S.'s 
share in that his will.” He afterwards gave the share in the residue of the personalty as to her 
residue of his estate and effects to the same share in the produce of the realty. Cuchrill v. 
daughters and to liis two sons in possession ; — Pifehforth, 1 Coll. C. C. 626 ; 9 Jur. 223. 

Held, that the issue of the ilaughters took no Testatrix, being obliged to secure an annuity 
interest in the daughters’ share in the lesidue. to A. for life, purchased an annuity on the life of 


TiUs V. Bimi 34 Beav. 424. 


B., and insured the latter life, and by her will. 


A testator seised of houses and lauds for lives, reciting that on the death of B. the amount of 
renewable for ever, and of no other real estate, the policy would be recovered to her estate, 
devised to trustees all his freehold messuages, directed that i]i the event of B. dying before A., 
lands, tenements, and hereditaments, whatsoever the executors should provide for A.'s annuity out 
and where.-oever, upon certain trusts, viz, to of her estate, but in the event of A. dying before 
permit and suffer his daughter during her life B., she gave the purchased annuity to C., he 
to receive an annuity of 100?., to be iskiing and paying the premium, and on the death of B. she 
payable out of all and every other his freehold gave the amount of the policy to C. B. died in. 
estate or estates situate (here the houses and the lifetime of A. : — Held, that 0. was not 
lands above named were mentioned), to her entitled to the policy. Zeekie y. IIofjhen,7 
separate use, and without power to alien or 502. 

mortgage it, and after her decease the annuity A. devises to B. and C,, his wife’s children, as 
was to "stand to the heirs of her body lawfully he called them (not owning them to be his), ten 
issuing, in such shares as she should by will shillings apiece and no more; and gave the 
appoint, and in default of ayjpointmeut, then to children that he owned considerable legacies, 
her said children share and share alike. And B. and C. shall come in for a share of the undis- 
the testator directed that 50?. per annum should posed surplus, for the words of exclusion must be 
be applied in the maintenance of his daughter taken strictly. Vachell v. Jeffereys^ Pre. Ch. 
until she attained twenty-one or married, and 170. 

tliat upon either of those events, the trustees Devise to the children of A., B. and C., who 
were to assign the annuity of 100?. and all should be living when the youngest attained 
interests and dividends due thereon, and all twenty-one, with a direction that “the present 
securities wherein the same should be placed yearly rents ” should be paid to the persons who 
out or invested, to her, for her owui sole use brought up the children of 0. : — Held, upon the 
and benefit absolutely for ever, witli the usual context, that until the contingency happened,.. the 
})owers of distress and entry upon the devised rents were to be paid to such person in trust not 
premises, and every or any part thereof. After only for the children of G., but of A. and B. 
a bequest of certain plate and household furni- Sandern v. Jltller, 25 Beav. 154. 
ture to bis daughter, and of a small annuity to _ ^ 

another person, the will contained this clause : When Application confined to last Antecedent 

“And ill further trust, that in case my said Clause.] — Two bequests were made to the same 
•daughter shall happen to die before she attain person in successive sentences, and in the latter 
twenty-one and unmarried, I give, devise, and the words “for life” were added: — Held, that 
bequeath said annuity of 100?,, and all and every the limitation applied to the second gift only, 
other my freehold estates wheresoever, as afore- and that the legatee took the first absolutely, 
said, unto my brother E. C. for and during the Gower v. Towers^ 26 Beav, 81. ^ 

term of his natural life ; and from and imme- Devise to A., so long as she remains unmarried, 
diately after his decease, unto and to the use of and, after her decease or marriage, in trust to 
his right heirs for ever, in such manner as by his sell and divide the- proceeds between “ B., C. 
last will he should direct, limit, and appoint” ; and A., if liying’* : — -Held, that the words “ if 
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these words : ‘‘ Unto and among my said brother 
and my vsisters and my nephews and nieces 
living fit the decease of my wife, in equal shares 
and proportions” ; it was held, that the qitalin- 
cation of living at the death of his wife attached 
only to the ne[)hews and nieces, the last antece- 
dent. The direction as to the shares and pro- 
portions in which the legatees are to take the 
property does not affect the construction of the 
words which describe the persons who are to 
take. Tlie legatees took ])er capita. Balter v. 
Balter, G Hare, 2(19 ; 11 Jur. 585. 

Where no Indication to Justify Addition.]— 
A testator devised his freehold estates to certain 
uses. The will contained a name and arms 
clause and ]>owers of leasing anti sale aiifl 
exchange. He then devised his copyhold and 
leasehold estalgs u])On trusts to correspond with 
the uses declared of the freeholds, by a cot licil 
to his -will he varied the uses declared concerning 
the freeholds, but made no mention of the copy- 
holds and leaseholtls. He directed that tijc 
codicil should be taken as a ]mrt of and added 
to his will. All the circumstances of the case 
rendered it exceedingly inconvenient that the 
copyholds and leaseholds should devolve in a 
different way from the freeholtls : — Held, that 
the trusts of t lie copyholds and leasehoh Is declarei I 
by the will were not revoked by the codieik and 
that the copyholds and leaseholds passed accord- 
ing to the trusts ileclarcd by the will, and the 
freeholds according to the uses declared by the 
codicil. Mtuimeau. v. BrUjgtt, 45 L. 3., Ch. 
674 ; L. T. 283 : 23 W. K. 801)— H. L. (E.) 

Held, that though it was in the highest degree 
probable tliat the testator intended the eopyhokhs 
and leaseliolds to go with the freeholds, and it 
was productive of great inconvenience that they 
should not do so. yet, as there were no words in 
the codicil to give effect to such intention, the 
court could not su})ply them, and the copyholds 
and leaseholds must go as originall 3 ’’ declared by 
the will. Ih. B. La‘)iqdale v. BrlggH, Bacon, 
Bm parte, 28 L. T. 467 : 21 W. K. 620. 

A testator, after giving specified legacies to 
his “ brother 1)., his sister M., the widow of his 
late brother J. 0., and the eight children of 
D. J.,” gave the residue of his estate upon trust 
for the “ said D. M. and J. C. and the eight 
children of the said I). J, in equal shares as 
tenants in common ” ; — Held, that the words 
‘‘the widow of” could not be inserted before 
J. C. in the gift of the residue, although the 
testator had noticed the fact of J. C.’s death in 
the preceding bequest. Clarlie v. Olemmans, 
36 L. J., Ch. 171 ; 15 W. B. 250. 

See aho CaneH under Mistake and Mis- 
BEBCEIPTION, ante, col. 681. 


2. ‘‘And” Construed “Or.” 
Principle — To effect Intention.] — Whether the 
instrument in which the word occurs is a will or 
a deed, “ or ” may be construed to mean “ and,” 
and “and” may' be construed to mean “or,” if 
such a construction is necessary to give effect to 
the intentions of the party.by whom the word is 
used. White v. Supple, 2 Di\ & War. 471 ; 1 
, 

; ■J ---: . - And ” is construed “or ” where one member 

‘ 'k'; of the compound sentence is included in the 

^ ^ '''C’k'V-V'V' V '' ' 
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' if the court can give a possilde sense to the 
Winds used ])y n testator, it will not transpose 
the wiU'ils actually used ])y him so as to giv(?. to 
his will a more natural and pinbable iutentiou. 
Observations u])on the case of Brotcti v. Wallter 
(infra, col. 716} : anti remarks as to tljo words 
‘‘or” and “and.” AV// v. Ac//. 1 Jur. (N,8.) 
372. 

The consiructinn of the word “and ’ -‘or 
is only a<lmissible when the context of a will 
makes it. evident, or. at all events, furnishes very 
strong grounds for ])j*esunung, tliat it was so 
intended. {hafe,s v. Jlarf, 3 Do (J. J. A: S. .)04, 
And see S. (J., 32 Boav. 349. 

In a residuary clause, “ and ” read “ or,” to- 
cffcctnate tlie plain intention of the testatrix. 
Sfuhhn V. Sarqon, 2 Keen, 255 ; 6 L. J., Cli. 2i)4 : 
Affirmed, 3 Myl. ic Cr. 507 : 7 L. J., Oh. 95 ; 2 Jur. 
150. 

Tlie word “ and ” construed “ or,” in order to 
give effect to the obvious meaning. Mci'i/mrd 
Y. Wrif/ht, 26 Beav. 285. 

A testator devised a freehold in trust, to- 
! accumulate the rents foi* periods of not less 
' than ten years successively at a time, at the 
expiration "of which the accumulations to be 
pai<L to the testator’s sons and daughters, or 
Isucli of them as should be living at the re- 
spective periods of division ; and the issue of 
such of them as shall have died leaving lawful 
issue, such issue taking their deceased parents’ 
share to be vested interests in the same re- 
spectively, at the age of twenty-one, and so on 
from time to time until the expiration of twenty- 
one years after the decease of the survivor of his 
children. And from and after the expiration of 
the term of twenty-one years he devised the 
same premises unto such of his grandchildren, 

' and their issue, as should then stand, in respect 
to him, in equal degree of consanguinity, and 
their heirs, as tenants in common : — Held, that 
“ issue ” w‘as to be read “ children,” and the word 
“and” to be read “or,” and that the devise 
was neither void for remoteness nor uncertainty. 
Ih. 

A testator bequeathed a sum of money to his 
w’ife for life, and after her decease for A., M. 
and Wk, or such of them as shall be then living, 
and shall attain twenty-one or marry : and thei’e 
was a power to the trustees to advance to A., IM. 
and Mb, “ not exceeding the share of each of 
them, my said three children.” A., M. and W. 
all survived the testatoi', and attained hveuty- 
one ; but A. died in the lifetime of the tenant 
for life : — Held, that she took nothing under the 
above gift, the court declining to construe “ and ” 
as equivalent to “ or.” JIalden v. Maine, 2 Jur. 
(N.S.) 206. 

A testator (tenant for life under a settlement 
of the B. H. estate, and other lands, remainder to. 
his first and other sons in tail male, with several 
limitations over), by his will gave certain specific 
things to be enjoyed by the person or persons, 
who, for the time being, should be entitlecl to the 
freehold “or” inheritance of the family estate at 
Stapleton, as and in the nature of heirlooms. 
He gave his furniture, plate, (kc., to his hi other 
A. He directed a sum of 1,000Z., secured to him 
on the B. H. estate and other estates, to sink into- 
the freehokl and inheritance of the said estates.. 
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tlmt the same might merge them, and the rents, 
aiul arrears of rent, with timber Mle<l and other 
animal p}'otits due to him at the time of his 
<lecease from the B. H. estate, unto the person 
or persons who should be entitled to tlie freehold 
‘'and” inheritance of the same estate in posses- 
sion on his <iecoase. He gave his residue to his 
two brothers, B. and 0., and he appointed his 
brother X. his solo executor. B. died in the 
testator s lifetime : — Field, that in the gift of the 
rents, &c., the word "and” must be read “or” ; 
and that they passed to A., although he was 
entitieti only to the freehold. Sf-apleton v. 
fStcpletiiN. 2 Sim. (N.S.) 212 ; 21 L. J., Ch. 484. 

A power of sale and exchange was given to 
, trustees of a settlement, at the ref[uesc of the 
person for the time being " seised of the freehold 
and inheritance of the manors” : — Held, that 
reading the word “and” conjunctively, the 
])Ower could not be exercised at the request of a 
tenant for life who (subject to intervening limita- 
tions) had the ultimate remainder in fee. Jl/ilnte.s- 
hurtf V. (Cou/itc.stf!), Phillip- 

Him V. Turner, 81 Beav. 407. 

Held, also, that the word -'and” could not be 
read disjunctively as ‘‘or.” Ib. 

Bower to testator’s widow to appoint to children 
if they conduct themselves to her satisfaction 
to the age of twenty-tivo, and marry with her 
approbation : — .Held, she had a discretionary 
power which she might exercise after a child 
attained twenty-live, though umnari'icd. Pavid- 
,son v. Pooh, 22 Beav. 206. 

See also Hinoe.^ v. Ihtwes, 1 Ves. 18 : Jachaon 
Y. Jarhuoii, 1 ^"es. 217 ; Bicrlekjh v. Pearson, 1 
Ves. 281 May v. Wood, 8 Bro. C. C. 472 ; 
deccomhe v. Edwards, 28 Beav. 440 ; 6 Jur. 
(N.S.) 642 ; 8 W, 11. 505 ; I [etherini}ton v. 

Oalman, 2 Y. & C. C. C. 290 ; 7 Jur. 570 : 
W V. P , 11 Beav. 621. 

In Gift over — On Death unmarried and under 
Age.] — A testator gave his trustees all his resi- 
duary estate for ins two daughters in equal 
shares, subject as thereinafter mentioned, lie 
declared that the shares of his children should be 
vested interests in them at the age of twenty-four 
or marriage with consent. 4’he trustees were to 
pay the dividends to his daughters during tlieir 
lives Avithout anticipation. Each daughter was 
to have power to dispose of her share by will oil 
attaining twent.y-four. In case of the (.leath of a 
daughter intestate her share was to go to the 
other. The trustees were to a})pl 3 ^ the dividends 
of the share of a daughter whose interest had 
not become vested for her maintenance, ^c. The 
testator then cleclareiL that in case his daughters 
sliould both die under twenty-four and unmarried 
as aforesai<l, then he gave the whole of his resi- 
duary estate equally amongst his brothers and 
sisters. One of the daughters died an infant, 
and without having been manic I. The other 
attained twenty-one and married, but had not 
attained twenty-four : — Held, that the gift over 
could not any loiigei* by possibility take effect, 
the court refusing to change “and” into “or” or ' 
to give “unmarried” any other than its jjrimary 
sense of never having been married, (ronne v. 

15 W- R. 576. 

On Death unmarried and without Issue.] 

— Limitation over tlie death of a person un- 
married anrl Avithout issue, unmarried, in its 
usual sense, meaning never having been maiTied : 
“and” was construed “or,” to afford a reasonable 


construction, Maberhj v. Strode, B Ves. 450 ; 4 
R. R. 61. 

Words of a survivorship, added to a tenaiic}^ in 
common in a Avili, are to be applied to the death 
of the testator, unless an intention to postpone 
the vesting is apparent. Ih,, 451. 

Bequest to testator’s three children, to be 
equally divided betvveen. them, share and share 
alike i but in case of the death of any, without 
being inarried and having children, the shai'e of 
such child so d^dng to be divided between the 
surviving children ; and so if one only should 
suiwive.. One having been married, and haAung 
had a child, her share vested : “ and ” construed 
“ or,” to give effect to all the AA'ords, Bell v. 

7 Ves. 458, 458 ; 6 R, R. 148. 

Testator gave legacies to his three children, 
payable after the death of his executrix, and 
directed that if any of the children should die 
unmarried and Avithoiit issue, before the death of 
the executrix, the legacy should go to the sur- 
viving children. One of the daughters married, 
but died Avithout issue in the lifetime of the 
executrix. The legacy survived to the other 
children. Jle.pworth A^ Taylor, 1 Cox, 112. 

Cift over, in ease A. should die “ before 
marriage and leave no issue ” : — Held, to take 
effect only <An the happeiiing of both events. 
Serronibc. v. Edwards, 28 Beav. 440; 6 Jur. 
(X.S.) 642 ; 8 W. IT. 595. 

Gift of a legacy upon trust for A., a son of 
tlie testator, for life, remainder to any wife he 
might many, for life, remainder to his children 
absoluteljq with a gift over, “in case he should 
die uumarried and Avitliout i.ssue, to B., C. and 
D., or such of them a.s should be living at his 
decease absolutely.” A. died a widower, and 
without having had any children. B., C. and 
D. all died in A.'s lifetime : — Held, that “ and ” 
Avould not, without absolute necessity, be read 

Sanders, In re, L. R. 1 Eq. 675 ; 12 Jur. 
(N.S.) 851 ; 14 W. R. 576. 

Held, that the interests of B., C. and D., 
though depending on a contingency, were trans-, 
missible, and that their representatives AA^erc 
entitled to their shares. Ih, 

A settlement contained a gift over of the 
children’s shares of accumulations arising from 
the settled })ropert 3 '' in the event of all the 
children but one “ dying unmarried and Avithout 
issue.” If there were more children than one, 
the cliiklreu’s shares were to be as the husband 
and wife, or the survivor of them, should appoint ; 

, and ill default of appointment, in equal shares, 

' and to vest at tAveiity-one or marriage. There 
Avere fourteen children of the marriage. Two of 
them marrieil, four died infants and unmarried, 
and all the surviving children but one had 
attained t wenty-one. The wife died. The father 
appointed a share to the plaintiff, one of his sons 
who had attained tAventy-one : — Held, that the 
words “dying unmarried” meant dying without 
having been ever m arri ed. He y wood v. Me y wood, 
29 Beav. 9 ; 30 L. J., Gh, 155 ; 7 Jur. (35T.S.) 228 ; 

8 L. T. 429 ; 9 W. R. 62. 

Held, also, that the plaintiff’s share Avas 
vested, and that he was -entitled to a transfer 
of it to him. lb, 

A testator made his will as follows : — “ I leave 
to my son S. all my landed property in the 
county K., also the policy of assurance effected 
on the life of my sister C, for 1,500Z. It is my 
desire that should the' said S. die unmarried 
and without legal issue, that all my property 
bequeathed to him- should go share and share 
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filike beUvceii my dtmghtors J. and E. I "ive | 
power to niy son S. to settle a jointure out of 
the said pi’ot)erty not exceeding lOOZ. a year on 
the woman he may marry. ... I do appoint iny 
S{m S. as residuary legatee.” The testator made 
a codicil to his will as follows : “I hereby give 
and be(iuoat]i to my daughter E. the sum of 400/., 
to be t)aid to her when the insurance on the life 
of my sister Ct is paid in.” S. died leaving a 
widow, and never liad any issue ; — Held, that in 
the executory gift to testator’s (.Laughters, “ should 
the said 8. die unmanned and without legal 
issue,” the word “and” must bo read “or,” and 
that, therefore, upon S.’s death without issue. ! 
though leaving a widow, tlic testators lands in i 
the county K. jjassed under the executory gift to j 
J. and E. subject to a jointure of lOO/. a yeni’ 
which S. had charged thereon for his widow. 
LoHfj V. Latte, 17 L. it., Ir. 11 — 0. A. 

On Death under Age and without i 

Issue.] — Devise to trustees in fee, if 1>. attains 
twenty-one, or lias issue, to B. and heirs of Ids 
body ; but if B. dies before twenty-one, and 
without issue, twer ; B. attains twenty-one, and 
dies without issue ; an estate tail vested in B. 
at twenty-one. on having issue, and the limita- 
tion over, a ?’einaiiider u'liich takes place on 
failure of issue of B. Jivownttwonl v. Edwards, 
2 Ves. 245. 4”iiis case may be considered as 
overruled by Baa d. X'slwr v. Jessej?, 1 2 East, 288 ; 

1 1 E. E. 880, See Jlaletdm v. Tat/lor, 2 Euss. 6c M. 
41 fi, where Lord Brougham says the reading of 
“ or ” for “ and ” is rarely sanctioned. Ih,, 
44(). 

A testator devised to trustees his estates at H. 
and S., subject to annuities. &c., upon trust for 
E. and the heirs of his body ; but in case he 
should die under the age of twenty-oue, and 
without issue, then the estate at H. should be in 
trust for A. and the heirs of her body ; but in 
case she should die under the age of twenty-one, 
and without issue, the last -mentioned premises 
should be upon such and the same trusts as 
thereinafter declared concerning his (the tes- 
tator's) estate at B, ; and the testator directed 
that if E. should die under the age of twenty- 
one, and without issue, then that his trustees 
should stand seised of the estate at S. for the 
benefit of the testators son E. for liis life, and 
after his decease for the benefit of his daughter- 
in-law M. during her life ; and subject tliercto 
the estate at 8. should be in trust for D., E. W. D. 
and E. D., iri equal shares, as tenants in common. 
B. and A. both attained twenty -one, but died 
without issue : — Held, that E, took absolutely on 
attaining twenty -one, and that such a limitation 
over would not take effect unless the double con- 
tingency happened, that he died both under 
twenty-one and without issue ; tliat to read it 
otherwise would be to reject the words “under 
the age of twentj^-one ” entirely, and thereby 
withhold the natural ordinary meaning from the 
testator’s words. Doe v. Jessop (12 East, 288 ; 
11 E. E. 880) and Btmonsword v. Edwards 
(supra) discussed and commented upon, (rrey 
Y, Pearson^ f> H. L. Gas. 61 ; 20 L. J., Cb. 478 : 8 
Jur, (N.S.) 823 ; 6 W. R. 454. 

Bequest to A. for life, then to his eldest son, 
but in case A. should die under age and without 
issue then to B. : — Held, that “ and ” was not to 
be read as “ or,” and that A. having attained 
twenty-one, a son of his then living had acquired 
an indefeasible interest. Malcolm v. Medeohn, 
21 Beav. 225, 
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A testafor gav(‘ fo each of four persons, when 
and as iiaw rftspeet ively atLaiiied iwenty-mie, 
one-fourth of his residue for iiie. and in <.*aso 
either of Ibem “should happen to die under the 
age of twcnty-oiu^ yeai’s, and without l(.‘aving 
lawful issue,’' ilien be gav(3 Ids shuj-e to the sur- 
vivors foi- life. And fiTnii and after the de(a‘,ase 
of either of the legatees leaving lawful issiu; sur- 
viving, he beijueathed Ids share to sueh issue. 
And if all four legatees should die without leav- 
ing lawful issue, tliere was a, gift ovei*. Om^ of 
tlu^ legatees attained twcmty-oiie and died with- 
out issue: — Ht4d. that her share was undisposed 
of, the court being of opinion that “and’’ could 
not be read “or.” (hates v. Ifart. 82 Beav. 
8ih. 

A testator directed his residuary estate to be 
invested, and when and as A., B., (b and 1). 
severally attaineil their res[)ective ages of twenty- 
one, he gave to each of them severally the interest 
of one-fourth of the Invested residue for their 
lives, and in case either of them should die under 
twenty-one, and without leaving lawful issue, 
then he gave the interest to which such deceased 
legatee was entitled to the survivors or survivor of 
them for her, his, and their several and respective 
lives ; anrl from and after the decease of either 
of these foui* legatees leaving lawful issue her 
or him surviving, the testator bequeathed the 
principal to the interest whereeff such deceased 
legatee had been entitled in her or his lifetime 
amongst such issue ; and he also gave to such 
issue the share and interest of the principal to 
the interest whereof their deceased parent would 
have been entitled in case he or she had lived 
to survive any other of the four legatees who 
should afterwards die without issue. And in 
case all the foui’ legatees should die without 
either of them leaving lawful issue, he gave the 
whole of his residuary estate over. A. died in 
the testator’s lifetime a minor and without 
having been married. B. survived the testator, 
attained majority, married, and died without 
having had a chikt Held, that C. and D. were 
entitled by force of the will to the entire income 
of the residue for their joint lives as from the 
death of B., and that there was no intestacy as 
to such income. ;S'. C., 8 De G. J. k S. 504. 

A testator devises leaseholds upon trust for his 
son T. D., and ail his (the testator’s) children, 
by his then wife, who should be living at his 
decease, as tenants in common ; but if T. D. 
slumld die under twenty-one, and without leav- 
ing issue, and if the testator should have no 
othei* children by his then wife, living at his 
decease, who should attain twenty-one. then 
upon trust for 0. C. D. for life, and latter his 
decease for his children in equal shares ; and if 
J. C. D. should die under twenty-one, and with- 
out leaving issue living at his decease, then upon 
certain trusts over. T. D. dies tinder twenty- 
one, and without issue : afterwards J. C. D. dies, 
having attained twenty-one, but not leaving' 
issue : — Held, tliat, there being a balance of 
intention upon the words of the will, the 
court will not change “and” into “or”; and, 
therefore, tliat the ultimate limitations overdid 
not take effet. Brown v. Wallier, 2 L. J. (O.S.) 
Ch. 82. 

A testator, by will made in 1850, directed 
that all his real and personal estate (after pay- 
ment of his funeral and testamentary expenses) 
should, at the time his youngest child had 
attained twenty-one, be valued, and divided into 
three equal parts, “ one part to be for my wife, 
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one part for my daughter Mary Ann, and one 
part to my daughter Maria ” ; and after his 
wife’s decease he directed tliat her share should 
be divided between them equally ; and then the 
wdil proceeded : And provided that either of 
my two children named should die before a 
division of the property shall have been made 
as above described, and having no surviving 
issue, then the part of the deceased shall be 
given to her surviving sister ; but if either of 
them shall die, and leave siirviving issue, then 
the part of her so dying shall be equally divided 
amongst her surviving children, in equal shares. 
Bj’ a codicil to his wdll, without date, he pro- 
vided as follows : — “ Should both my children 
die in their minority, and leave no issue, then 
in such case, and in such case only, I give to my 
wife t lie whole of my property for her life, or so 
long as she shall remain my widow, and at my 
wife’s decease or marriage, which shall first 
happen,” there was a gift over. One of the 
daughters attained twenty-one, and died without 
leaving issue, and the other died under that age, 
also without leaving issue : — Held (affirming 4 
Kay & J. 709) that the gift over had failed. 
JladdUon v. Cluqjman^ 28 L. J., Ch. 450 ; 5 Jur. 
(N.S.) 277 ; 7 W. R. 214— L.JJ. 

On Death without leaving Issue and without 
Appointing,] — A testator bequeathed his resi- 
duary real and personal estate to trustees for his 
nephew, C., for life, and after his decease, “ pro- 
viding he shall leave any child or children him 
surviving, upon trust for such persons, and for 
such ends and purposes as my nephew shall by 
his will direct or appoint, give, devise, or be- 
queath the same ; but if ray nephew shall die 
without leaving any child or children him sur- 
viving, and shall not previous to his decease 
make any such appointment, gift, or bequest as 
aforesaid", then upon trust for other persons. C., 
by will appointed, or assumed to appoint, the 
whole real and personal estate mentioned in his 
uncle’s will to trustees, upon the trusts declared 
respecting his own residuary estate. Upon the 
decease of G., without leaving any child or chil- 
dren surviving : — Held (following Scaconihe v. 
2Mtoar(U, 28 Beav. 440), that the word “and” i 
could not be read as “or”; bub that as the I 
nephew had died without leaving a child, no j 
power had arisen, and therefore no appointment | 
had been made, and consequently that the gift 
over took effect in favour of the persons named 
in the uncle’s will. BarUey v. Young^ SB Beav. 
35S ; S K. R. S50 : SB L. J., Ch. 279 ; 10 Jur. 
(K.S.) 16B ; 12 W. R. 659. 

On Death in Testator’s lifetime and 

before receiving Benefit.]— A testator bequeathed 
personalty for his wife for life, and after her 
death to be divided between his brothers and 
sisters : and he declared, that in case any or 
either of his brothers or sisters should die in his 
lifetime, and before they should have received 
any benefit from the bequest, then the share of him 
or her so dying should go over. The court refused 
to change the vrord “and” into “or,” but hold 
the second clause of tlie declaration to be explana- 
tory of the first, Kiplihride^ 1% re. L. R. 2 Eq. 
400 ; 15 L, T. 51 ; 14 W. R. 728. 

On Death in Lifetime of A, and without 

Issue.]— A gift over in case A. dies in the life- 
time of the testator’s wife and without issue will 
fail, if A, survives the wife, though he dies 


without issue. Reed v. Brathioaite^ 40 L. J.. 
Ch. 355, 

On Death in Lifetime of A. and B.] — 

Testator, after giving legacies to nephews and 
nieces, provided that in case any or either of 
them died in the lifetime of his wife and his 
brother without leaving lawful issue, the legacy 
given to such nephew or niece should lapse and 
be absolutely void : — Held, that “ and ” could not 
be read as “ or ” in the disjunctive, and that the 
period in which the limitation over w^as to take 
effect was the joint lives of the testator’s wife and 
brother. Bay v. Bay, 1 Kav, 70S ; 18 Jur. 1013 ; 
2W.R.700. 

3. “Or” construed “and.” 

Principles.] — In what case the disjunctive 
“or” shall be taken to mean the conjunctive 
“ and.” WaUh v. Patterwn, 9 Mod. 444. 

Difference between this and changing “or” 
into “and.” A>// v. 1 Jur. (N.S.) 372. See 
also Paiosoji v. Pawso?i, 19 Beav. 146 ; 23 L. J., 
Ch. 964. 

The w^ord “ or ” in a will may be read “ and ” to 
give effect to the manifest intention, and wffiere 
the literal reading would be unjust and repugnant 
to the intention and object of the testator. Maude 
V. Maude, 22 Beav. 290. 

Whether the instrument in which the word 
occurs is a will or a deed, “ or ” may be construed 
to mean “ and,” and “ and ” may be construed to 
mean “ or,” if such a construction is necessary to 
give effect to the intention of the party by whom 
the word is used. White v. Supjgle, 2 Dr. & War. 
471 ; 1 Con. & L. 525. 

Testatrix directed the interest of her residuary 
estate to be applied in defraying the expenses of 
the education of her nephews, George and Charles, 
and the principal to be applied either in binding 
them apprentices at the age of fourteen, or to be 
reserved till they attained twenty -one, to com- 
mence business. “In the event of George and 
Charles (both or either of them) being settled 
before this will comes in force, I provide that the 
next boy (James or Henry) have the benefit, and 
so on.” George and Charles survived the testa- 
trix, but died under twenty-one : — Held, that 
James and Henry were entitled to the residue, 
Prestividffe Y. Broomhridge, 6 Sim. 171. 

A disjunctive, at the end of a period, shall not 
make ail the precedent sentences so, if the inten- 
tion appears against it. Framlinghwnh v. Brand, 
3 Atk, 391. See also Nichols v. Tolley, 2 Yern. 
389. 

Grift to A. or Ms CMidren.] — Devise of a trust 
to all his daughters or their children, living at 
the testator’s sou’s death ; some of the daughters 
were living at the son’s death, and had children, 
and others of the daughters were dead, leavmg 
children : — Decreed, all the children, as well of 
the living daughters as of the dead, should take. 
RlcluirdsoiiY. Spraay, 1 P. Wms. 434. 

A testator bequeathed his residue to his three 
sons in trust, to be divided between his three sons 
and his daughter, and he directed his daughter’s 
share to be kept in the hands of his sons, for her 
“ or ” her children’s sole use, free from the control 
of her husband. The daughter survived : — Held, 
that she took absolutely. WhHcher v. Penley, 9 
Beav. 477. 

Bequest to two persons or their children : — 
Held, to give children an interest by way of 
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sabstit'iitinn only, not concuiTcnt. 

VHndp,% \) 11)7. 

Bo<l\u‘st to “my non William or his children” : 

— Hold, that the son who survived was absolutely 
entitled, and that the children couhl only take 
by sabstitution, in case of the death of their 
paixest. Penh'i/ v, Pniletj, 12 Beav. 5*17. 

Be(}U<‘st of stock to trustees in trust, after the 
<lcath of A., to transfer the same to and amongst 
Jill and every the nephews and nieces that should 
be then living; to wit, the said J. B. or her 
chihlren, and the said P. B. or his children, and ! 
1). L. or his children, and P. L, or his children ; 
under this bequest a nephew not expressly named 
is not eiitltled to any share ; and the fund is 
equally divisible amongst such nephews and 
nieces, and their cbililren, as were living at the 
time of the death of A. Eceard v. Brooke^ 2 Cox, 
2i;-l ; 2 11. K. 21. 

A testator bequeaths a sum of stock to each of 
hve nephews and nieces, or to their respective 
child or children ; should any die without child, 
such shiire to revert to the residuary legatee ; 
each of the nephews and nieces who snrvive the 
testator takes his or her legacy of stock abso- 
lutely. MontnffU v. N'ucella^ 1 Puss. 165 ; 25 
11.1^25. 

The same testator appoints as a residuary 
legatee E. P. M., his child or children ; in case 
of Ms death, without any such, the residuary 
interest to invest in the other five nephews and 
nieces then alive, share and share alike, and as 
before to each of their respective child or children, 
and ill case of either of their deaths without any 
such issue, then his or her share to be divided 
amongst the survivors : E. P. M., having sur- 
vived the testator, takes the residue absolutely. 
IK 

A testator, by his will, gave 1,0007-. to his sister 
for her “or” for her children’s sole use and 
benefit for ever. By a codicil to his will he 
recited that he was desirous of making further 
bequests in relation to his sister and her family, 
and then gave, amongst other benefits, a further 
sum of 1,0007. to his trustees to])ay the dividemls 
to ills sister for life, and then for her children 
— Held, that the word “ or ” was to be taken dis- ! 
juiictively, and that the 1,0007. bequeathed by 
' the will was given absolutely to the testator’s 
sister, but not for her separate use. Cli} peltate v. 
iShnjmmy 16 Biin. 485 ; 18 L. J., Ch. 145 ; 13 
Jiir. 90. 

Bequest to A. of an annuity for her life, and 
after her death the annuity or the value unto B. 
and 0. or their children, share and share alike. B. 
and C. survived A. : — ^Held, that their children 
took no Interest in the annuity. Sparks v. Restull, 
24: Beav. 218. 

Devise of real estate to A. for life, subject to 
payment of 2,0007. apiece to B., C. and D., or to 
their respective lawful issue, twelve months 
after the death of the testator, and devise of the 
same estate in remainder on the death of A. to 
his children, as he should appoint, charged with 
a further sum of 3,0007. apiece to B. and D., or 
to their respective lawful issue ; B., 0. and D, 
survived the testator : B. died without issue in 
, the lifetime of A. ; and C. and D. died in the 
. , lifetime of A., leaving issue : — Held, that the 
legacies to B., 0, and D. vested in the legatees, 

" , . subject to be divested in favour of their children, 

1 • I in case of their death, leaving children, and 
therefore that B. took both the legacies abso- 
,, lately, and C, and D. took the legacies of 2,0007. 

' each absolutely, and the children of G. and D, 


took the legacies of 3,0007. by substitution for 
their parents. Salisbury v. IKffy, 3 Hjire, 86 ; 
7Jur. loll. 

Bequest to a class equally, with a substituted 
gift, as to the shsires of any who predeceased the 
testator, to his “children or -romoter issue,” jjer 
stirpes of “their ]>arents’ or griindja-irents’ ” 
shares : — Held, that the gran del lildren could not 
claim a share, by substitution, in eompetitioii 
with children, but that the children alone were 
entitled, to the exclusion of gmiHiehildrcn. 
-bn, wav. Harris, 19 Beav. 210. 

A testator gave his real and personal estate 
to his wife for life, and then to be divide<l 
equally bctw^eeii his four children, “ or their 
child or children, share ami shajo alike.” But 
in case any of his children should die withioui 
leaving any child or cliildinn, then his, her 
or their share or shares to bo divided between 
“ the survivor or survivors of him, her or them, 
or his, her or their child or children, share and 
share alike” : — Held, that the gift to the grand- 
children was substitutionary ; and upon the 
death of one of the children, unmarried, in the 
lifetime of the widow, the surviving children 
took as tenants in common. lUtindell v. Chap- 
/?W';q34 Beav. 648 : 33 L. J., Ch. 660 ; 10 Jur. (iSf.S.) 
332 ; 10 L. T. 152; 12 W. R. 540. 

A gift to the children or grandchildren of 
A. : — Held, substitutional, so that all the children 
being in esse the children only were entitled to 
the trust funds. Harqitson v. Hall, 10 Jur. (]sr.s.) 
89 ; 9 L. T. 755 ; 12 W. R. 331. 

A testator gave 1,6007. unto and amongst 
such one or more of the children “or” grand- 
children of his daughter A. as should be living at 
her death, eriually to be divided among them, 
share and share alike. The testator’s brother 
afterwards made a voluntary increase in the 
above provision by a bond in favour of all and 
every the child and children “or” grandchildren 
of A. that should be living at her decease, in 
such shares and proportions as she should by will 
appoint ; with a proviso that each and every the 
children “and” grandchildren of A. that should 
be living at her decease, should be entitled under 
such wifi to receive a shai’e at least equal to the 
amount of the share to which he or she w^ould 
have been entitled under the will of the testator. 
A., by will, appointed to her four daughters 
(three of whom were married and the fourth of 
wiiom married before her death), who were her 
only chllilren, in equal shares : and in the event 
of the death of any one of her mariied <laugliters, 
her share to be divided between the children of 
such daughter. At her death all four w'ere living, 
and three had issue living : — Held, that the word 
“or” in the will must be construed strictly as 
excluding the grandchildren of A., and that the 
four daughters took absolutely in equal shares. 
Ib. 

A father devised lands to Ins daughter in fee, 
and by codicil ho ordered that the lands given 
by his will to his daughter should be not so given, 
but to all her children, or legal issue, to be divided 
amongst them in equal shares, after the death of 
his daughter and her husband. She had ten 
children, one of wdiom died in the lifetime of 
the testator, and three, who survived him, died 
in her lifetime : — Held, that the children of the 
daughter who w’-ere living at the death of the 
testator, and those who were born aftei'wards, 
took vested interests in fee, to the exclusion of 
grandchildren and great-grandchildren. Rollmd 
Wood, L.R. 11 Eq.91. 





Gift to A. or Ms Heirs.] — On appeal, devise of son of such undeserving grandson I leave and 
land on contingency to R, or “ his heirs.” R., bequeath my landed property, estates,” &c. I 
before the contingency happens, conveys “ all will, therefore, that the before-mentioned estates 
his right, title, claim, and demainl” therein by should in such instance descend to my son’s 
deed to his younger son and his heirs as a pro- grandson, but still subject to any entail of the 
vision, and'diesr The coniingency happening, same which my son may make.” If the son died 
R.’s heir cannot claim this against his father's without issue, the trustees were to preserve the 
act. “ Or” construed “and.” Wright, estates for the testator’s four daughters dining 

1 Ves. 409. ’ ' their lives, free from the control, &;c., “the estates 

Testator, by a will made since tlie statute being equally divided between them or their 
1 Viet. e. 2(5, after directing payment of his heirs,” and he gave the “estates and property 
debts, and bequeathing several specific articles to them through the said tru.stees,” &c., whom he 
of plate to his sister L., desired that all his other empowered to raise 10,000^. for the daughters, 
platCj jewellery, books, pictures, and other pro- chargeable on all his estate : — Held, that the son 
perty, excejV freehold and leasehold property, took only an estate for life ; that the trustees 
should be sold, and the pi'oduce, after deducting took an estate in fee in remainder expectant on 
funeral and other expenses, be divided in equal the ^letermination of the life estate of the son, 
parts amongst L,, II., H., 0. and P. ITe then and that on the son’s death without issue the 
<lirected that his freehold house and his lease- estates went over to the daughters as tenants in 
holds, some of which were held for years, and common in tail. No gift in the will was void 
others for years determinable on lives, should be for uncertainty or remoteues.s. \Vat¥rm v. Frcde- 
kept in hand and let to the best advantage, and nch, 11 H. L. Gas. 358. 

the produce be divided every half-year among the Bequest of 40Z, per annum to A. for life, and 
above-named L., M , N., 0. and P., or to their aftei* her decease to B. or liis heirs : — Held, that 
lawful heirs ; and in case of there being no heirs, or” must be construcil disjunctively, ami that 
the share or shares to be divided in etjual parts therefore B. did not take an absolute interest in 
among the surviving legatees. The testator at the annuity. G'nuJledone v. Boe, 2 Sim. 225. 
his death left L. his heiress-at-law and sole next 

of kin ; M., N., 0. and P. were not related to L., Gift to A. or the Heirs of his Body.] — “ And” 
but were related to and capable of inheriting must he construed “ or ” where it is necessary to 
from each other ; M. died unmarried in the tes- put a reasonable construction on the will. As 
tutor’s lifetime : — Held, first, that M.’s share of where the interest with the principal of the 
the residuary personal estate lapsed for the bene- residue of a testator’s estate was directed to be 
fit of the next of kin ; secondly, that M.’s share settled' on his daughter “or” the heirs of her 
of the freehold property did not lapse, bat went body, as the executors shall think fit : the word 
to the surviving devisees, the words “ heir and “ or ” shall be construed “ and,” for the executors 
lawful heirs ” referring to heirs of the body, and are not empowered to give it from the daughter 
“or ” being construed “and” ; thirdly, that M.’s to the grandchildren. lte<id v. Snell, 2 Atk. 643. 
share of the leaseholds for years lapsed and fell Testator devised his estate to A. in case his 
into the residue, the words “there being no heir ” daughter should die leaving no heirs of her 
referring to an indefinite failure of issue, and the body : — Held, a gift to the daughter for life, 
word “ surviving ” meaning “'other.” JIaerhw with contingent remainder to such heir of her 
Badit, 1 Coll. G. C. 416 ; 9 Jur. 269. body as should be living at the time of her death. 

A testator devised one-fifth share of his free- Ih., 646. 
holds to each of his five children in fee. He “ Leaving” is a participle of the present tense, 
then bequeathed personal estate to them, share and relates to the time of the daughter’s dying, 
and share alike, and he said, “ Sliould either of Ih. 

my children die without issue, I give and bequeath No weight has been laid on the want of the 

such share and shares amongst my surviving words “for life” when the intention of the 
children equally,” and should either depart this testator has otherwise appeared, especially in 
life leaving children or child, then that child the case of a trust executory, for then a court 
“ to inherit his parent’s share,” and if more than of equity is bound to see a settlement made 
one, “ the share ” to be equally divitled amongst agreeably to the intention of the testator. Ih,, 
their “ heirs ” and assigns : — Held, that the gift 648. 
over referred to the last antecedent, the per- 
sonalty, and did not affect the realty. Addiead Gift to A, or Ms Issue.] — Testator gave in 
v, WUleU, 29 Beav. 358 : 9 W. R. 405. trust to his brother E. the remainder of his 

A testator devised all his manors “ to my son property of whatsoever kind to assist him to 
foi‘ his natural life, and at his decease ” to trus- bring up, educate, and provide for the children of 
tees, “ their heirs and assigns, in trust to pre- his late brother J., whom he named. “ When 
.^serve ” (this devise in trust was repeated when- my youngest nephew attains his age of twenty- 
over necessary) “for the son or sons, daughter or one years, it is my will that all my property be 
daughters, the males taking first of my saitl son equally divided amongst my nephews or their 
till they attain the age of twenty-one years, or lawful issue, share and share alike ; the division, 
the tlays of their mari'iage, and no farther ; the however, is not to take place, although my 
elder son to Inherit before the younger, but the youngest nephew have attained the age of 
<laugliters to take equally and in common as joint twenty-one years, until the decease of my wife, 
heiresses.” He empowered his son to give “ any ray sister J., and ray brother : — Held, that the 

part, or even the wdiole, of these estates ” to any interCvSts of the nephews were not contingent 
or either of his sons, but not to his daughters, on their living until the youngest of them should 
“ as my said sou may, from their conduct to him attain twenty-one, but vested on the testator’s 
(their father), think deserving of preference.” death: and that the word “or’’ was to be con- 
But if the eldest grandson should turn out ill, strued conjunctively, and consequently that the 
the testator left him an annuity of 200^. charge- nephews took estates, taih in their shares of the 
able on his landed property, “ and to the eldest testator’s real property, and absolute interests in 



ilujjr sliaros of his personal property. Parliin 
V. luiujht, 15 Him. 83; 15 L. J., Ch, 2U1) ; 10 
rJnr. 23. 

The testator directed the application of the 
surplus iucoiue of his estate for the maintenance 
of lii.s children durii^s^ their minority or appren- 
ticeship, and the application of certain sums for 
tlieir advancement ; and after his youngest child 
should have attained twenty-one years, he 
directed his executors to divide any surplus in 
tlieir hands every three years during his wife’s 
life or widowhood, and, after her death or 
marriage, every year equally amongst his children 
or their lieirs, instead of any OTie that might 
hap]jcn1ohe dead, until the expiration of fifty 
years from the time of his death ; and that at 
ihe end of the said tifty years his executors ' 
should sell his remaining estate, and pay, tlis- 
charge, or divide the money for the same amongst 
his children (naming them), or any of their heirs 
in their stead ; and if any of his said children 
sliould die without lawful issue, such share or 
sliares of those so < lying to belong to the sur- 
vivors or theii’ lawful heirs equally ; — Held, that 
the court could not read “ or” as “ and ” where 
the purpose was manifestly substitution of 
objects, and not succession ; that the w^ord 
“ heirs ” must be construed “ issue,” and not 
“ children ” ; an<l that it was not a ground for 
departing from such meaning that the conse- 
cpience of adhering to it wouhl be to render the 
will void for leinoteness. Sj)eaJman v, 8})eali- 
wan, 8 Hare, 180. 

A gift to the sisters of the testator living at a 
particular time, or the issue of any or either then 
dead, is not a substitutionary, but a substantive 
gift to the issue. Attioood v. Alford, L. R. 2 Eq. 
470; 14 W. R. 956. 

Gift to such of the children of A., B. and C. 
as should be living at the testatrix’s death, or 
the issue of sucli of them as should be married, in 
equal shares. The word “ or ” construed to mean 
“ and,” and the children and grandchildren held 
to be equally entitled. HorrUlge v. Mr(juso7i, 
Jac. 583 ; 23 R. R. 148. 

Bequest to a class of objects with a proviso 
expressive of the testator’s intention that “ the 
children or remoter issue ” of any of the class 
who should die in the lifetime of the testator 
should otand in their parents’ or grandparents’ 
place, and take per stupes the share which their 
parents or grandparents would have taken : — 
Held, that where one of the class had died in the 
lifetime of the testator, leaving children and 
grandchildren, the children were alone entitled 
to the parents’ share. Aniso/i v. Harris, Id Beav. 
210 . 

Legacy to A. or her issue : — Held, all descen- 
dants of A. entitled per capita. Paxeiigxoit v. 
Ha'iihii'rg, 3 Yes. 257 ; 3 R. R. 91. 

Gift in Remainder to a Class or their Heirs.] 

— Gift by the testator to bis wife for her life, or 
until her second marriage, of the interest of his 
real and personal estate, which, whether arising 
from rents or public secudties, was to be applied 
for the benefit of herself and children ; and if 
she married again, he declared that her power 
and benefit under his will should cease; and 
when thirty years were expired, he ordered all 
his property, both freehold and leasehold, to be 
sold, and tw’o-thirds to be divided among his 
children living at that period or their heirs, and 
one-third to be invested for the benefit of his 
wife ; and after her decease he bequeathed such 


third io his chihlreii tlicii living and to their 
heirs : — Held, that the gift at the end of thirty 
years w^as not liable to object ion on tlic ground 
of remoteness ; that there was no substitution of 
the legatee created l^v gift to the ciiildren, 
“or to their heirs,” but that the word “or” must 
be read “ami”; an<l that the children of the 
testator living at the cud of thirty years (who 
were also the same childi-en as w^ere li^ing at the- 
death of the widow) were entitled to the proceeds 
of the sale of the estate, and also to the inter- 
mediate rents after the death of the widow and 
before the ex{)iration. of the thirty years. 
Laolilaa v. Hog Holds, 9 Hare, 79t). 

A testator <lirected that certain stock should 
after the tleath of his wife l^e divided among his 
“children tlien living, or their heirs.” Two of 
the children were dead at the date of the will ; 
three survived the testator and died in the life- 
time of his wife ; and tw^o survived her Held,, 
first, tljat the “heirs” of the children w'ho pre- 
deceased the wife (including the tw’'o wlio were 
dead at the date of the wall) were entitled to 
sliare in the fund along with the children who- 
survived her. In re, L. R. 7 Eq. 151 : 

19 L. T. 713. 

Held, secondly, that by “heirs” were meant 
the statutory next of kin of the children. Ih. 

Held, thirdly, that such next of kin were to be 
ascei'taiiied, in the case of the children who 
survived the testator, at the time of the death of 
each child, but in the case of the children who 
predeceased the testator at the time of the 
testator’s death. Ih. 

A testatrix by her will, dated in 1836, gave all 
her personal property and also her real property 
to trustees on trust for payment of her debts 
and legacies, and subject thereto she gave “all 
her personal and real property as aforesaid” 
betw^een her five sisters, nominatim, and the 
survivors of them, in equal shares during their 
lives and spinsterhood, and upon the death or 
marriage of all her said sisters she directed that 
her “ property should be divided into equal pro- 
portions or shares betw'een her brothers and sisters, 
then living or their heirs.” She had tw'elve 
brothers and sisters, of wdiom one brother died 
before the testatrix w'as born, one sister died 
before the date of the wfill, two brothers and one 
sister died in her lifetime after the date of the 
will, and the rest survived her. The last survivor 
was one of the five sisters named in the will, 
who died a spinster : — Held, first, that (not- 
withstanding the will was before the ilatc of 
the Wills Act) the wmrd “or” in the gift in 
remainder could not be read “and,” and that 
there was no intestacy. Wingfield v. Winqileld, 
47 L. J., Ch. 768 ; 9 Ch. D. G5S ; 39 L. Ty227 ; 
26 W. R. 711. 

Held, secondly, that the wmrd “heirs” must 
be construed distributively so as to mean heirs- 
at-law as to the real estate, and statutory next 
of kin (including widow^s) as to the personal 
estate. Ih. 

Held, thirdly, that such heirs-at-law and next 
of kin w'cre to be respectively ascertained as 
regarded brothers and sisters wiio predeceased 
the testatrix at the death of the testatrix, and. 
as regarded those who survived her at their 
respective deaths. Ih. 

To a Class or their Issue.] — A testator 

gave his residuary estate to trustees upon trust 
to pay the income thereof fo all his brothers and 
sisters living at the time of his decease equally 
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during their lives, and from and after the decease | Bequest to executors in trust, that they shall 
of the survivor of them to pay the principal unto, ! pay, &:c., unto and amongst the testator’s two 
between, and amongst all the lawful issue of his brothers and his sisters, or their children, in such 
said brothers and" sisters who should attain shares, &c., as the trustees or the major part of 
twentv-one. &c., or unto, between, ancl amongst them, or the survivor, his executors, &c., shall 
the issue (if any) of such of them as should be think fit. All the children living at the death 
tlien deceased, so that such [each ?] class of issue, of the testator held entitled with the parents, 
whether in the first or second degree, should take per capita, the court not having a discretion, 
only as amongst themselves the share or shares Longmore y, Broom’,1 

to which his, her, or their deceased parent or Testator bequeathed a sum of 6,000/. in trust 
parents would have been entitled if living:-— for his daughter for life, and on her decease I 
Held, first, that the children of the brothers and give the said 6,000/. to the children, or their 
sisters took per stirpes ; secondly, that the word descendants^ of T. F. in such proportions to each 
‘‘ or ” must be read as “ and,” and that therefore as my daughter may direct.” The daughter died 
a son of one of the testator’s brothers (who sur- without having made any appointment : — Held, 
vived the testator) having died in the testator’s that the children of T. F. were entitled to the 
lifetime leaving children living at the time of fund, to the exclusion of their issue, Jonrs v. 
distribution, these children took their grand- 6 Sim. 255. 

father’s share. Shaml v. Kidd, 19 Beav. 310. Testator gave all his property to his mother 

for life, and directed that at her decease it 

To a Class or their Families.] — A 1ms- should he divided amongst his three sisters, or 

band, who died in 1854, gave all his property to their children, in such proportions as she shoiild 
his wife for life, and after giving pecuniary appoint. The mother and one of the sisters died 
legacies and annuities, devised and bequeathed in the testator’s lifetime ; the deceased sister left 
to his son C. all the residue after his mother’s no issue, but one of those that survived had 
death, and to his heirs ; and in case his son should children : — Held, that “ or ” must be read “ and,” 
die leaving no issue, then his freehold estate was and that, under the circumstances of the case, 
to be equally divided between his (testator’s) the property must be considered as given to the 
surviving children or their families. All the three sisters and their children in equal shares, 
children of the testator survived their mother, Penny v. Turner^ 15 Sim. 368 ; 2 Ph. 493 ; 17 
who died in 1861, and, excepting one, all (two L. J., Ch. 133; 10 Jiir. 768. 
without issue, two leaving children, one leaving Bequest to trustees for A. for life, and if he 
a child, and the issue of another chiltl) died in should die childless, upon trust to apply the sum 
the lifetime of C., who died, in lS6i), a bachelor to the benefit of such of the lestatoFs children, 
and intestate r—Held, a gift on the (loath of C., or their issue, as the trustees should think fit, for 
WLthoiit leaving issue living at his death, to the the interest and good of the testator’s family, 
other children of the testator then living, ancl to with no gift in default of appointment. No 
the families of such of them as were dead. Burt appointment having been made, and the tenant 
v. JScUyar, 41 L. J., Ch. 430 ; L. B. 14 Eq. 160 ; for life having survived the donees of the power 
26 L. T. 833. ‘^iid died childless : — Held, that children and 

remoter issue took in equal shares per capita, 

To a Class or their Personal Representa- and that the period for ascertaining the class 

tives.] — Stock was bequeathed in trust for testa- was the death of the tenant for life. White's' 
tor’s brother and the brother’s wife for their Trusts, In re, Johns. 656. 

lives successively, and after their decease in Power to appoint amongst testator’s present 
trust to be divided equally amongst the testator’s or future grandchildren, or their respective issues, 
nephews and nieces, children of the brother then does not authorise the donee to exclude the 
living, or their legal personal representatives : — children of a deceased grandchild, who were 
Held, that the ]‘epresen.tatives of nephews and living at the donee’s cleath. GaHlnoaite v. 
nieces, dying in the lifetime of the surviving liohinson, 2 Sim. 43 ; 29 B. B. 54. 
tenant for life, took shares, and that such repre- A testator directed that certain stock should 
sentatives were the next of kin, and not the stand in his name, and certain real estates remain 
executors or administrators of the nephews and unalienated “until the following contingencies 
nieces. King v. Cleaadand, 4 He G. k J. 477; are completed” ; and, after giving life interests 
28 L. J., Ch. 835; 4 Jur. (N.S.) 702; 6 W. B. in such stock and estates to his two children, 
602. with remainder to their issue, he declared that, 

in case his two children should both die without 
Power to Appoint to A. or B. — Implied Gift to leaving lawful issue, the same should he disposed 
A. and B. in Default of Appointment.] — Testator of as after mentioned; that was to say, the 
bequeathed a leasehold estate after an estate for 'survivor of his two children should have power 
life to his nephew A., and tlie heirs male of his to dispose by will of his real and personal estate 
body lawfully begotten, and in default of such “ amongst my nephews and nieces, or their 
heirs to one of the sons of his nephew B., as A. children, either all to one of them, or to as 
shall direct by a conveyance in his life, or by his many of them as my surviving child shall think 
last will. Another leasehold estate he bequeathed proper”: — Held, that a trust was created in 
to A. upon trust, subject to certain charges, to favour of the testator’s nephews and nieces 
employ the remainder of the rent to such and their children, subject to a power of selection 
children of B. as A. shall think most deserving, and distribution in his surviving child. Burrough 
and that will make the best use of it, or to the v. Plitlcos!, 5 Myl. & Cr. 72 ; 5 Jur. 453. 
children of his nephew C., if any such there are Where a fund is given to A, to be applied 
or shall be. A. dying in the testator’s life, the for the benefit , of B. or C., as A, shall think fit, 
bequest of the latter estate was established in and A. does not make any appointment, the 
favour of all the children ; quaere, as to the bequest is void for uncertainty. Salushury v. 
former. Brinvn v, Biggs, 4 Ves. 708. Affirmed, Benton, 3 Jur, (N.S.) 740. 

5 \'es. 495 ; 8 Yes, 561 ; 4 B. B. 323. A mother bequeathed a fund to her daughter 
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for life, aiid after her death to and amongst niy ! 
other children or their issue in such parts, shares, j 
4Uid pr()]K»rt ions, manner and form, as my daughter | 
shall by deed or 'vvill appoint” : — Held, that tlie i 
slaughter's p<\wer was exclusive, and. not distvi- ' 
butive mcrelv. 1% r<?, 25 W. 11. 122. 

xVlhnned, 4t> L. 1., Oh.' 791) ; 5 Ch. I). 622; 30 
L. T. A. 

In Gift Over — On Death or want of Issue,] — 
Berjuest to tf. A, for life, remainder to his eldest ' 
son for life, and to remain entailed on the eldest ' 
son of ,.). A. and his ])Osterity for ever, but in 
■cas(‘ of the death or want of issue of J. A. to M. i 
{a brother of J. A.) and his descendants as 
above mentioned from one generation to another 
forever. J. A. survived the testator and died a 
bachelor : — Held, that the bequest over to M. 
and his descendants was voi(l for remoteness. 
Monhkoum v. Monhlionm^ 3 Sim. 119 ; 30 11. U. 
135. 

In event of not Marrying, or Dying.]-— 

Testator gave a sum of money to trustees, in 
trust only and for the iise and benefit of his 
daughter, which he desired might be paid to 
her, and be settled on her during her life, in 
case of her marriage ; or, in case she did not 
marry, then the interest of the money, being 
Amsted in government securities, to be paid to her. 
a, ml in the event of her not marrying or dying 
then the money to go to his iiepliews. The 
daughter married, and shortly afterwards died 
Avithout issue: — Held, that her husband, who 
had taken out administration to her, and not the 
testator’s nephews, was entitled to the fund. 
I/aichi )/.s‘ V. Jlawkina, 7 Bim. 173, j 

In event of not Intermarrying nor having 

Children.] — A testator gave a fund to A. abso- 
lutely, but that only the interest should be paid 
to her for her separate use for life, and after her 
•death the property should go to her children, and 
in the event of her not interinaiTyiiig, nor having 
children, the property to be at her disposal by 
Avill or otlieiwise. A. being a widow, sixty -four 
years of age, aiid never having had any children, 
tiled a bill for the transfer of the fund : — Held, 
that she Avas entitled to it. Maekmzle v. Mm/, 
17 h. .J., Ch. -U8 ; 12 Jur. 787. 

On Death Dnmarried or Avithont Issue.] 

— A testator gave a share of his estate to L., 
.subject to the condition that L. should receive 
for professional services 1507. in some one year, 
and the executors were to invest the principal, and 
pay L. the interest : ‘‘and in the event of his 
death, he being at the time unmarried, or not 
leaving legal issue, or not having fulfillecl the 
above condition,” then there was a gift over, L. 
never fultilled the condition, but "died leaving 
lawful issue : — Held, that his representatives 
took the share, Lam v. Thorp, 25 L. J., Ch. 
75 ; 1 Jur. (U.S.) 1082 ; f W. li. 61). 

On Death without having Issue or 

making Disposition of Share.] — A testator 
devised real estate to his children and their heirs 
, , as tenants in common, with a gift over to the 
surviA'Ors in the event of any of them dying 
before having heirs of their body, ‘ or ’ making a 
particular disposition ” of his share : — Held, 
that “or” must be read “and,” and that the 
children took in fee,, but that the’ gift over in the 
event of making no disposition -was repugnant 
’;! .and void. Great e(l v. Greatecl,, 26 Beav. 621 ; 

‘ ^8 L. J., Ch. 756 ; 5 Jur. m ; 7 W. B. 367. 


On Death without Heir or 'Will.]— -The 

testaior bepue.itheti a lea.sehoId bouse and pre- 
mises, with the furniture and [date, to his son, 
aial julded, “and should he die witliout lieir or 
will, the pi’otits of the said house to he effually 
divided between all ray gj’andchildren, by the 
consent of his mother” : — ^Held, that “or” 
sbuiild be re.al “ atui,” and that ilio son took an 
a]>solute interest in t he house. Greer v. Jfareet/^ 
1 Hare, HbS : 11 L. J., Ch. 290 ; 6 Jur. 704. 

On Death or Heglect to Claim.] — A 

testatrix, after bequeathing certain legacies, 
directed that if these legatees should he dead at 
the tiuic of hei* decease, or should not be hear<L 
of to be then iivirjg, or should not res[)ectively 
claim their rcs|)ective legacies within twelve 
months after her decease, then the legacies given 
to such of the legatees as should be dead, or 
should uf.'glect to claim within the time aforesaid, 
should sink into the I’csidiic : — Held, that one of 
the higatees, who did not claim lier legacy within 
the time limited by the will, liad no right thereto 
after that time, although she lived at a <listance 
from the residence of the testatrix, and had not 
previously heard of the bequest in her favour, or 
of the testatrix’s decease. ILnvheii v. Baldwin^ 
9 bini. 355 ; 7 L. J., Ch. 297 ; 2 Jur, 698. 

On Death of A. or B.] — Gift of an annuity 

“ after the death of ray mother, ‘ or ’ the second 
marriage, death, or forfeiture of my wife.” The 
mother predeceased the testator : — Held, that 
the annuity was payable from the testator’s 
death, and that “or ” could not be read“ and.” 
JLaivk.^ivorth'v. Ilawh-sioorth, 27 Beav. 1. 

— On Death before A. or under Age.] — 

Bequest of residuary personal estate in trust for 
testator’s wife for life, and on her death to pay, 
kc., to his son xV. on liis attaining twenty-one ; 
but if he should dc[)art this life before the wife, 
Am” before attaining twenty-one, then in trust 
for the defendant. Maintenance to and a [)Ower 
to advance A. AA^ere also given. A. attained 
tAventy-onc, but died in the Avife’s lifetime : — 
Held, that “ or” Avas to be read “ and,” and that 
the son took an absolute vested interest on 
attaining twenty-one. JLiiitJei/ v. Jleech^ 2.5 
Beav. 197. 

On Death in Lifetime of A. or under Age 

and without Issue.]— Testator bequeathed his 
real and personal estate to trustees, in trust to 
pay an annuity to his Avife, and to raise and pay 
to each of his children 2,()OU7. on their attainiiig 
twenty-one, and to accumulate the surplus 
income of the trust property during the life of 
his Avife, and, after her death, to sell "the ])ro[)erty, 
and divide the proceeds among his clnidren on 
their attaining tAventy-one, and in case all his 
children, should die in the lifetime of his Avife, 
or under t\A^enty-one, and A-A'ithout leaAu ng issue, 
then, after his Avife’s death, to sell the trust 
property and divide the proceeds amongst certain 
other persons ; — Held, that “ or ” ought to be 
read as “ and,” and that the children, having 
attained twenty-one, Avere absolutely entitled to 
the property, though their mother Avas living. 
Mies V. Dyer, 5 Sim. 435 ; 8 Sim. 330. 

On Death under Age or without Issue.] 

— A testator, after certaiii legacies, devised as 
, follow^s : — “ In case my daughter should have no 
lawful issue, after her death I will that my 
property that shall be remaining do return to 
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my relations, viz. to my nephew J. 100/. ; like- 
wise I leave, in case my daughter has no issue, 
to my nephew S. and my niece A. 80/. each ; the 
remainder of my personaltj^ I leave to my 
daughter’s disposal, if she lives to maturity. As 
to my real estate, if my daughter dies before 
she arrives at lawful age. or have no lawful 
issue, then I leave my real and all my other 
property to my brothers, equally between them ; 
but in ease my daughtei* shall have law'ful issue, 
then I leave the w'hole of my property, real ancl 
personal, to her and her heirs : — Held, that the 
word ‘‘or” should be read “and,” ami that the 
daughter, on attainingtw'enty-one, took an estate 
ill fee simple. Johnaon v. Shurox, dl L. J., 
Ex. 88 ; 4 L. T. 880 ; 0 \V. E. 81)5— Ex. Cli. 
Atiirming 6 PI. & N. 6. 

A. 1). devised to his son J. ]\I. an estate in fee, 
and willed that he should have possession of the 
property on his attainijig twenty-one. Ey a 
codicil, the testator “ willed that if his son J. M. 
should die without issue, or before he should 
attain the age of twenty-one, then the estate 
’which he had devised to him should go over to 
his son W. M. and his heirs.” J. M. attained 
twenty -one yeai's of age, and contracted to sell 
the estate : — Held, that the word “ or” must be 
read “ and ” : and that in the event which had 
happened, of J. M. liaving attained twenty- 
one years of age, he took an indefeasible estate 
in fee simple. Morels v. Morris, 1 Eq, E. 
lt)7 ; 17 Beav. 198 ; 17 Jur. 9(16 ; 1 W. E. 

377. 

A testator, "W., devised his real estates to 
trustees, upon trust, to receive the rents, and 
on his son John arriving at the age of twenty- 
five years, to let him into possession, but neither 
he nor his heirs to the third generation were to 
sell or mortgage the same, it being the testator’s 
desire that the property should remain in the W. 
name. If John should die wdthout leaving 
lawful issue, it was the testator’s will that his 
daughter Ann should liave his share, subject to 
the same limitations. If John and Ami sliould 
die under ago, or without leaving issue, the 
testator devised the property, after deducting a 
certain sum from the produce in favour of his 
(the testator’s) daughter Elizabeth, to and for 
the benefit of the plaintiffs. The testator had 
the three children named in his -will living at his 
death, and no more. Elizabeth died at the age 
of two years : Ann survived her, and died at the 
age of nineteen years, unmarried ; and John, 
the last survivor, died, aged thirty years, leaving 
children, \vho all died unmarried, and without 
issue. John, by his will, devised part of the 
fathers real estate to the defendants : — Held, 
first, that the devisees of John, the son, took no 
estate in the hereditaments of W., the father, 
devised by his will ; and, secondly, that the 
j'daintiffs took the estates in the liereditameuts 
of W., the father, and in such manner as given 
to them by the will of W., the father. Mortimer 
v. Hartley, 3 De Cl. Sm. 316. 

One devises, if his son die before fwcnty-one, 
or without issue, that the land shall go to J. : 
the son dies before twenty -one, but leaves issue. 
J. shall have the land. Jeumnq v. IlelUer^ cited 
2 Yern. 377. 

Issue male.] — Devise to A. for life, when 

he attains thirty-one, and after his death to his 
eldest son in fee. In case A. should not live to 
that age “ or ” not have any son, then in trust 
for B. for life, on attaining thirty-one, and after 


his death to his eldest son in fee, and in case 
of failure, to the eldest son of the testator’v'=i 
daughter in fee. A. attained thirty-one, and 
(lied without having had issue : — keld, that 
“or” could not be read “and,” and tliat the 
eldest son of the daughter todic the estate. 
Coolie V. Mirehome, 34 Beav. 27. 

Testator bequeathed 5,000/. to A. if he attained, 
twenty-one, but if he should not attain that age, 
or dieVithoiit leaving issue male, then over : — 
Held, that the d,00(}L vested, absolutely, in A. 
on bis attaining twenty-one. Mytton v. Boodle. 
6 Sim. 457. 

On Death under Age or Unmarried.] — 

One devises several parcels of land to his several 
children in tail, and if any of them die before 
twenty-oue or unmarried, such child’s part to go 
to the surviving children : if any of the children 
die unmarried, though above the age of twenty- 
one, his share shall go to the surviving child, hut 
such survivor shall have such share for life only ; 
what goes over on one child’s death shall not 
go over again a second time. Woodioortk v. 
Glasshrooh, 2 Vern. 388. 

Gift over if A. died under thirty-one or un- 
married. Word “or” construed as if it W’^ere 
“and,” where requisite to give efiect to intent 
of testator. Grant v. Dyer. 2 Dow, 73, 87 ; li- 
lt. E. 118. 

A testator gave a share of his residuary real 
and personal estate to his daughter, her heii\s, 
executors, administrators, and assigns, to be paid 
at twenty-one or on the day of her marriage, 
provided it should take place with the consent 
of his vvklow. There was a gift over in case 
of death “without having attained twenty-one 
years or being so married as aforesaid.” The 
word “or” construed “and.” CoUett Y. Collett. 
35 Beav. 312, 315 ; 12 Jur. (I^.S.) 180 ; 14 L. T\ 
94; 14 W. E. 44G. 

Eesiduary bequest for A. and B., in trust till 
they come of age, or marry, the interest to be 
received in the meantime and paid to them, but 
if one of them die before marriage, or twenty- 
one, then to survivor and children : if both die^ 
leaving no issue, then I give them power to leave 
it by will as they think x>roper. One legatee 
married, and the other attained twenty-one : 
— Held, that both acquired vested interest. 
Thaclteray v. Ilampson, 2 Sim. k S. 214; 25 
R. E. 186. 8. C., nom. Tliaelicray v. Dorrle/if 
3 L. J. (o.s.) Ch, 89. 

Devise to the use of mj son “ if he shall attain 
the age of twenty-three years, or shall be married 
with consent of the trustees for the time being'of 
my will, which shall first happen, and to his 
heirs and assigns absolutely for ever”: — Held, 
that the word “or” might be construed “and,” 
and that the son took an estate tail or in fee 
(but a case sent for the opinion of C. P.). Grm^ 
sha w V. Picliiq), 9 Sim. 591 ; 3 Jur. 286. 

A testator devised and bequeathed his interest 
in his freehold and chattel property to his grand- 
son, C.; “ but in case my grandson should hai)pen 
to (lie before he attains the age of twenty-one, or 
married,” then over: — Held, that “or” should 
be read “ and,” that C. had acquired an absolute 
estate, having attained twenty-one, though he 
had not been married. Clegg ^ In re, 14 Ir. Ch. 
R. 70. 

A testator bequeathed a sum of money to his 
two daughters, share and share alike, to be paid 
to them by his executors in twelve months after 
their respective marriages, with the consent of 
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As to.] — The recurring use of the words as 
to ” at the commencement of several devises is 
not necessarily an indication of the commence- 
ment of a devise complete in itself, and separate 
and independent from other limitations. Gordoti 
v. Gordon^ L. E. 5 H, L. 254. 

Bankruptcy — Colonic,! Bankruptcy — BomiciL ] 

Where a legacy is vested in trustees upon trust 
for a domiciled Englishman for life, or until he 
shall become a bankrupt or do or suffer anything 
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his (executors : ami he directed that his daughters 
slsouhl be pai<l a yearly sum, less than the 
inter(ist of their sinires, until their respective 
marriages ; ami that from their respective mar- 
riages, eacli of them should be paid the full legal 
int'evest ; the remainder of the interests on tlicir 
fortunes 1o go to Ids son until their respective 
marriages ; and in (jase his daughters, or either 
of Iheiii. should die before tweiity-one or day of 
marriage, lier share of the sum bequeathed to 
her should go 1('> his son ; and in case both 
should <lie, the entirety of tlie sum to go to his 
son : — Semble, the legacies to tlie daughters did 
not vest till marriage, (kufillmi. In re, 16 
Ir. Ch, 11. 301. 

Held, that ‘mu*’’ should he read “and,” and 
thcrefoi‘c that the legacies ditl not go over to 
the son on the death of the daughters unmarried, 
but wci’C umlisposed of by the will, and divisible 
among the testator’s next of kin. Jh. 

A father l^eqiieathed his residuary estate in 
trust for all his children in equal shares as 
tenants in common, as to sons absolutely, and to 
-daughters in the manner thereinafter specified, 
and the will contained a clause of accruer in the 
event of sons dying under twenty-one, and 
daughters <lyiTig under that age or without 
having, been married. And the father directed 
that the share or shares of any daughter should 
be held in trust for such daughter for her 
separate use for life, and after her death fora 
surviving husband for his life, and after the 
<leath of such daughter and her husband for the 
benefit of the children of such daughter. The 
testator left five children, all of whom attained 
twenty-one. A daughter died without having 
been married : — Held, that she took one-fifth of 
the residuary estate absolutely. Cartel' v. Sinitli, 
25 L. T, 555. 


(b PATlTKlUbAK WOEIJS, 

Accumulation.] — A testator ha, vitig appointed 
trustees for tlie })urposc of carrying <m his trade 
of a bleticlicr. directed them to pay tlic profits of 
his business into a biuik for accurn illation ami 
investment, until his daughters a, ml their issue 
could have along with the other sums he had 
[directed to bo invested on tlieir behalf 5,000b 
each for their ])ortions. He afterwards rliroctcd 
that any money which might be {laid into the 
bank on account of such portions sliould be for 
‘ the Cfjual benefit of liis da,nghte)’s ami their 
issue, and tlic interest sliould be equally divided 
amongst his daughters : — Held, tluit the testator 
used the word accumulation as meaning not the 
addition of income to the ca]fital, but the eon- 
stant ad<lit,ion of fresh amounts from the profits 
de anno in annum arising from the business. 
Pilliinijton V. J/ycr.s‘, S L. T. 720. 

Trust of Heirlooms for Person entitled to 

Actual” Possession of Eealty,] — Chattels 
bequeathed as heirlooms upon trusd. to go along 
with, and be enjoyed by the person for the time 
being entitled under a settlement to the “ actual ” 
possession of, settled real estate do not vest abso- 
lutely in a tenant in tail of the real estate who 
dies ill the lifetime of the tenant for life. Lord 
S(Mrsdale v. Carznn (1 J. &H. 40 ; 29 L. J., Ch. 
249) considered and applied. Anqerdrin. In re. 
Amjeriitehi v. Anqeratein. 65 L. J., Ch. 57 ; [1895]'-.., 
2 Ch. 883 ; 73 L. T. 500 ; 44 W. K. 152. 

In Addition.] — ^’AHiether the words “in addi- 
tion,” in any case, add to the effect of a bequest , 
without those words. Lee v. Pedn^ 4 Hare, 218. 

The argument on the omission of the words 
“in addition” answered by referring to the 
words “in substitution.” Ih., 221. 


Under Age or without Husband living.] 

— Be(iuest to A., her executors, (kc., provided 
that, in case she shall die under twenty-one, or 
without having any husband living, it shall go 
over : — Held, vested at twenty-one, upon inten- 
tion, the word “or” being construed “and”,. 
Weddell v. Jlundy^ 6 Ves. 341. 


On Beath under Age or Marriage with- 
out Consent.] — Legacy to be paid on marriage 
with consent, and given over in case of death 
before twenty-five “or” such marriage with 
consent ; — Held, that the legacy was only in- 
tended to go over, in the event of death before 
twenty-five “and” such marriage wdth consent. 
MaleoUn v. O' Callaghan., Coop, t. Brough. 73. 

A testator bj’’ his wnll gave to each of two 
daughters the sum of 1,000b, as and when they 
should respectively attain the age of twenty- 
five years, or be married with the consent of his 
executors ; but in case either should die under 
the age of twenty-five years, or should marry 
without consent, he directed that the legacy to 
such one as should die under that age or marry 
without consent should, after such decease of 
them respectively, or their respectively marry- 
ing without consent, fall into the residue of his 
estate : — Held, that the legacies vested respec- 
tively on the happening of either alternative, 
and were not contingent on the happening of 
both alternatives, namely, marrying with con- 
sent, and attaining twenty-five. Thompson y. 
Teulon^ 9 Hare (App.) xlix. : 22 L. J., Ch. 243 ; 
I W. R. 12, 97. 


Aforesaid, As before, and other Referential 
Expressions.] — See post, cols. 1398, et seg. 


Along with.] — “ Along wdth other suras” con- 
strued to mean“ in addition to those sums,” not 
“ including those sums.” Pilldnqton v. J/y^o'.v, 
8 L. T. 720. 


And — Or.] — Bee ante, col. 711. 


“Are” in Puture Sense.] — A testatrix gave 
money to the children of her brother B. living at 
his decease, and gave benefits to otlier nieces, 
some married and some not, and afterwards 
directed that “ the legacies of such of my nieces 
as are married shall be to their sejiarate use.” 
One of the daughters of B. was unmarried at her 
death, but w^as married at the death of B. : — 
Held, that the testatrix had used the w’ord “ are” 
in a future sense, and that she intended that 
such of her nieces as should be married at the 
time when their legacies and shares bijcaine 
payable should take to their separate use. Pat/Iisss 
Trimts, In re., 17 8im. 178 ; 13 Jur. 1090, 
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whereby the same would become parable to some 1 the father and the adjudication .in hanlcriiptcy 
other pereon, and he is adjudicated a bankrupt i the trustees had in hand income applicable under 
in Xew Zealand, but the legacy never becomes i the trusts of the will in favour of the son : — 
payable to the official assignee in that colony, no | Held, that the forfeiture clause thereupon came 
forfeiture of the life interest will be eifcctcd by i into operation. White v. Chitti/ (L. R. 1 E(p 
such a bankruptcy. BUthnuni^ In re (B5 L, J., j 372) followed; Samuel v. Samuel (12 Ch. D, 
C!h. 255 : L. 11. 2 Eq. 23), applied and followed. 1 153) discussed. Loftus- Otway, In re, Otway v. 
Ilai/irard, In re, Ifiniward v. Ilai/icard. (>6 64 L. J., Ch. 529 ; [1895] 2 Ch. 235 ; 13 

L. J., Ch. 302 ; [1807] 1 Ch. 905 ; 7(>'L. T. 383 ; | B. 536 ; 72 L. T. 656 ; 43 W. R. 501. 

Dying.’’] — The word “dying” held not to 
linport futurity in regard to the date of the will, 
or death of the testatrix, but a contrary interpre- 
tation was given to the expression “shaU die.” 
Coidtlmrst Y. Carter, 15 Beav. 421 ; 21 L. J., Ch. 
555 ; 16 Jur. 532. 


Begotten.] — See ],)Ost, col. SOo. 

Beq^ueathed.] — The word “ bequeathed ” 

(though not in itself a technical word) is primarily 
applicable only to property passing under a testa- 
mentary disposition. The testatrix, a married 
womaip ha<l under her marriage settlement an 
absolute ])ower of appointineiit over certain 
funds. By her will in 1867 she specifically 
appointed such funds, and then proceeded as 
follows: “I constitute and appoint E. M. my 
residuary legatee to any property which has been 
bequeathed to me and which is not mentioned in 
this will.” The father of the testatrix, by his . 

■will in 1873^ bequeathed to her a certain sum of j ' 

stock, but he subsequeiitlj' <tetevmiuea to give it | Equally— Equal Shares. ]—&(? post, cols. 1367- 

to her in his lifetime, and accordingly transferred 1382. 
it to the trustees o£ her marriage settlement ’ 

Held, that this sum of stock did not pass to Et csetera.] — post, col. 1248. 

E. M. under the residuary gift contained in the 

will of the testatrix. Arnesteony, In rc, Maro,s- \ <‘Eree” from Liabilities of other Persons — 
eaux V. Armsfnuuj,-Ai"L. J., Cli. 53; 42 L. T., “ Enll Power” of disposing.] — A testator de- 
.823. dared that any money to which any of his 

daughters should become entitled under his will 
Born,] — See post, col. 890. should be settled free from any liabilities of any 

^ other person, and with full power of disposing of 

<t By” — Expression of Trust.] Devise of all -^y -yyip . — Held, that each daughter’s share 
real and personal estate “in trust,' “by “b., should be settled upon her for life for her separate 
O., D.,” <fcc., must be construed by the subsequent with restraint on anticipation, and on her 
acts to be done by them, and amounted hereto death her share should be held for such person 
a devise “to” them. IJuUoehY. Stones, 2 ves. rjersons as she should hr will anno int. and. 


“ Charging ’’—Appointment of Receiver by r. 170 . j l j 

Court where Costs ordered to be paid.] — The 

fact that a contingent reversionary interest to an Hereinafter.]— The word “hereinafter” con- 
estate was acquired under a will which contained struetl “ herein.” Bewfouqli v. Eldrldrje, 1 Sim. 
a forfeiture clause upon the reversioner chm-ging 173 . 27 R. R. 184. 

the^ same, or upon becoming bankrupt, is not Testatrix gives, by her will, legacies to all her 
sufficient ground for discharging a receiver nephews and nieces, except those thereinafter 
appointed in respect of the reversioners interest, named; she desires her executors to look upon 
and such appointment does not, of itself, consti- niemorandums, &c., in her own hand as jiarts of 
tute a charge within the clause. Cainphell v. or a codicil to her will, and bequeaths by will 
Camplell, 72 L. T. 294. her residue to the children of her sisters, E., J., 

. Ac. By a codicil she gives legacies to some other 

“Be Deprived or be liable to be Deprived ”— nephews and nieces Held, that the children 
Act of Bankruptcy — Death of prior Tenant for residuary legatees under the 

Life — Adjudication and subsequent Annulment of yvill, were excluded from the legacies ; but that 
Bankruptcy.]— Property was by will given, sub- the legatees under the codicil were not, and were 
ject to a prior life interest therein, upon trust to entitled to both. Euller v. Hooper, 2 Ves. 242, 
pay the income thereof to a person for his life, 

with a proviso that if he should do or suffer any- If.]— VESTED, Contingent, AiiTD Future 
thing whereby or in consequence whereof, either Interests. 
directlv or by operation of law, he would, if abso- 
lutely entitled for life to such income, “bode- Improvements.]— A testator devised his estates, 

prived or be liable to be deprived” of the bene- in trust, after deducting out of the rents, taxes, 
ficial enjoyment thereof, the trustees should repairs, “improvements” Ac., and “all other 
apply the income as in the will mentioned. He necessary outgoings,” to divide the surplus be- 
committed during the lifetime of his father, the tween A. B. and other peraons for life : —Held, 
first tenant for life, an act of bankruptcy on that an expenditure for new farm buildings, Ac., 
which a bankruptcy^ petition was presented, not stated to be with a view of improving the 
After the death of the father the son was adjudi- rents or to secure the continuance of^ the old 
cated a bankrupt, but on appeal the petition was tenants, was not within the term “ improve- 
dismissed. In the interval between the death of ments,” Walpole v, Bo^ighton, 12 Beav, 622. 



build*'' (lid not ill fact owe the nioiiej to A. and Ih, but 
to lie I intended it to be liekl by tlieuion a secret trust 
tm V. ifor the use of the exist chapel. She di<l not 
tell them of this in her lifetime, tint told her 
executor, and xi. and lb lu^ver knew of the iiiten- 
:lli in after the testatrix’s death, : — Held, that 

ids of whether there was a, valid debt or not on tlu.^ 
ity of promissory note to x\. and lb was a question of 
^ law, but if then* was no doiit, it was p>od as a 
legacy. JjOfKj-sfaf v. 1 iJrcw. 28 ; 21 

L. d.,‘(nu (522 ; l‘t> dur. :>r,T. 

Such a, (piestimi is not- one wliich can be 
d(‘cided ])y the assistaiuie (»f a common law 


Inherit,] — (t-mstrued in the sense of sue- 
(jcssion by deS(H*ut. Mint v. Tirnford^ i) Hare 

^ ' i judge, ih. . 

! ■ ■ Bequest of annuity ' of 200b for use ■ of A. aiici:,; 
Z \ her children, to be paid out of geneml effects, 

■ ’ until it is conveTiierit to executors to invest ' 
5,000b in funds, in lieu therciof, for heitand^H^ 
use, and to longest liver, subject to an equal 
division of the interest while more than one 
alive : — Held, an annuity, aiicl not an absOliiie 
legacy. v. JJifrJtrll, 0 Yes. 212. 

"Te.stator by his will declared that one-iifth of 
the residue of his personal estate vshould bo 
divided amongst certain of his creditors named 
in a schedule to his will. The schedule con- 
^ ' I tained both the names of the creditors and the 
A debts due to tlieni i-espcctively Held, that the 
I parties so named in the schedule were not to be 
considered as legatees, but strictly as creditors, 
and consequently that the rei)rcsentativeB of 
such as died in the testator’s lifetime, were 
^ Item,] — W. devised liis lands to liis wife for entitled to the benefit of the will. WiUmmb'im 
life, and after her decease to D., his wife’s niece, Kaylor^ 8 Y. &: C. 208. 

and then said: “Item, T give the use of 500b a. mortgaged an estate in 1774; he left by 

stock for her natural life, but after her decease 1 ids -will in 1775 an annuity to his widow, in lieu 
give the 500b among my wife’s brothers and of dower. \Y., the original mortgagee, subse- 
sisters ” : — Held, the wife, and not the niece, is quently mortgaged his interest in this estate to- 

entitled to the 500/. vSiock for life, for it is not Messrs! lb & 6o.^ In 178G Messrs. K. & Co. filed 

necessary the word “item” siiould he construed ^ ^in against W., and the real and personal 
as independent of the preceding clause, and the representatives of xb.. for the purpose of obtaiii- 
wife is the person the testator" naturally meant j^g a foreclosure. By a decree in this suit in 
by the word “ licr,” and is also the person the a declaration was made that the widow 

testator was principally taking care of. Cndledon having relinquished her title to dower,became 
V. 5 Atk. 257. V. i?hw/i//w,cited a bonfi fide imrcliaser of the annuity, and w'as 

2 Yes. Sen. 564. Sherh v. Tliorhu/ton, 2 Yes. entitled to be paid it out of the mortgaged estate. 
kSen. 564. StchlnnQ v. Walliey, 2 Bro. C. C. 85. This suit not having been prosecuted, and the 
A testator, after giving several annuities for widow having died in 1794, her representatives, 
lives, each gift commencing with tlie word in 1822 filed "a bill against the heir of W., and 
“ item,” proceeds thus : “ Item, 1 give to my other persons claiming under him, and the heirs 
wife 1 ,200b a year during her life, and also my and devisees of A., for the payment of the 
furniture and liouse, and after her decease to arrears of the annuity during her lifetime, or 
S. >S. and his heirs”: — Held, that 8. S. was that the estate should be sold and the arrears- 
entitled to the fund for payment of the annuity, paid out of the proceeds : — Held, on appeal, that 
ns well as the house and furniture. Oldman v, the annuity not having been expressly charged 
Slate}\ 3 Bim. 84. on the real estate of xi., was a mere pecuniary 

legacy, and that the decree of 1791 was erroneous, 
Legacy — What is.] — The word “legacy,” in declaring that the widow was entitled to bo 
prima facie, has reference to personal estate paid it out of the mortgaged estate. White y.. 
only, unless the context clearly shows that the JPetrniher, 1 Knapp, 179. 

testator intended to apply it to real estate, A legacy payable as soon as legal proceedings. 
Wlnd-}/,i V. Wvnd'us. 6 De Gr. M. & G. 549 ; connected with the fund out of whicli it is to be 
26'Ij. J., Ch. 185 ; 3 Jur. (N.S.) 1101. paid should be terminated, is neither a rever- 

“Kesklue” is not a “legacy” in the ordinary sionary interest nor a contingent legacy. L'l/ff' 
sense of the term, though the person taking it is v. Zonl, 34 Beav. 220. 

a residuary legatee. Ward v. Gret/, 26 Beav. In an abstract of legacies bequeathed by will, 
485. the testator added in the outer margin to his- 

A testatrix directed a sum which she said she daughter’s legacies, “ 1 intend to make this up 
owed to A. and B. on her promissory note, and British money ” : — Held, this is an immediate- 
her other debts, to be paid. She directed the gift in augmentation of the legacies, and not 
residue of her estate to be applied towaixls merely a memorandum indicating intention to- 
establishing a school in connection with a certain augment them by fiiture^acts. The words con- 
chapel for the time being, anrl to- pay the same tain the essential requisites of a gift ; the amount 
oyer to the treasurer, for the time being, 6f such of the bounty and the objects are certain ; they 
school now or hereafter to be built. The testati'ix do not import fluctuation of mind, or future- 


issue living ---Child “ en ventre sa mere.”]— 
A tcstabn", by liis will, gave real and personal 
estate to liis wife for life, and after her dcatlii 
(mc-hair of the same to bis daughter, Mrs. C., I 
absolutely, in case she had issue living at the: 
deal h of his wife. Mrs. O.’s first child was horn i 
one day after tlic ilcatli of tlic testator’s wife 
Held, t hat Mrs. CJ.’s child en ventre sa mere was 
issue; living at tluj death of the testator’s wife, 
and that Mrs. G. took absolutely. Dictum of 
ijortl Eldon in Thdlumm, v. Woodford (post, 
cob 751) adoptcid, and Mamm v. JJlamm j 
cob 893) distinguished, Bwrotvs, In re, C 
horn. V. Jturn)u.\^\ 65 L. Ch. 52 ; [1895] 
Gh. 497 ; 13 lb 689: 73 T. 148; 43 W. Ib 
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deliberation, as suspending testator’s purpose : 
they are therefore capable of being considered 
a declaration of bis immediate and fixed inten- 
tion that the legacies should be augmented, 
and that is sufficient to constitute a bequest, 
Maaoii T. ^laaoH. Beat. 322, 

Legatee,] — 'U'^herc the will bequeathed the 
residue ])roportionally amongst the legatees, lega- 
tees under a codicil were held, not to be entitled 
to share iii the resii-lue. Hall v. Serenie, 9 Sim, 
015. 

A gift of one shilling to a tn’other followed by 
a direction to pa.v hi in a cei'tain sinii annually, 
if he slionld OYcr be unfortunate, does not make 
him a legatee. Tantert v. Pc/'Zes", 1 L. J, (o.S.) 
Ch. 79 . . ■ 

Legal Bisabiiity” — Bankruptcy subse- 
quently annulled — Beneficial Interest liable to 
make good Breach of Trust.] — A testator gave a 
share of his residuary estate, subject to the life 
intei'est of his wife, to his son, but in case of the 
son being at the death of the survivor of the 
testator and his wife ‘‘ under any legal disability 
in consequence whei'cof he would be hindei'cd ifj 
or prevented from taking the same for his own 
personal and exclusive benefit,” then he gave 
the same to the wife and children of the son ; — 
Held, that “legal disability” meant some dis- 
ability imposed on the legatee by law, in conse- 
quence of which he would be deprived of his 
property, such as that caused by bankruptcy, or 
co7iYiction for felony, or (per Lindley, L.J., and 
Lopes, L.J.) attainder for treason, or lunacy ; 
and did not include an inability to receive the 
property caused by a charge created by the 
legatee, or imposed by a judgment of a court in 
respect of a debt due from him. Carew, In re^ 
Ca.reio v, Car<m\ 65 L. J.. Ch. 686 ; [1896] 2 Ch. 
311 : 74 L. T. 501 ; 44 W. B. 700— C. A. 

An adjudication in bankruptcy obtained by 
the legatee on his own petition a few hours 
before the death of the tenant for life, and sub- 
sequently annulled on the ground that it ought 
never to have been made, would not be regarded 
as causing a disability within tlie meaning of the 
clause. II). 

Likewise.] — A devise commencing with the 
word ‘“likewise”: — Held, to be subject to the 
contingency mentioned in the preceding gifts of 
the same estate. Pinjlor v. Pt^jg, 24 Beav. 105. 

Living.] — Sec Issue living, supra, col, 735. 

Maturity.] — Testator gave to his daughter M. 
1,0001., and the residue of his property to the 
child with whom his wife was then pregnant : 
and in ease said child shoirld not be born alive, or 
not arrive at the age of matuiity, he directed 
the property allotted to it to be given to his 
daughter M. ; and in case M. should die before 
marriage, then her portion to the child with 
whom his wife was pregnant ; and in case they 
both died without arriving at the age of maturity, 
then over to the third persons. The posthumous 
child was born alive, and M., who survived, died 
before sixteen, and both unmarried : — Held, that 
in this case maturity meant marriage, and that 
the gift over took efiiect. Berg in v. Woodlocli, 
LI. & Gi. t. 8ugd. 140. 


due to his legatees specially named, except one 
of the classes described : — Held, that this shewed 
that by the vrords specially named the testator 
meant described or mentioned ; and that all the 
legatees, whether named or only described, took 
shares. Holmes' Trusts, In re, 1 Drew. 321 ; 22 
L. J., Ch, 393. 

How.]— post, col. 1266. 

Or, And.] — ante, cols. 711, 718. 

Other,] — Trustees who had a power to sell and 
mortgage and manege and receive the rents of an 
estate were directed to pay a life annuity out of 
I the rents or any other moneys held by them upon 
I the trusts : — Held, that “ other moneys” referred 
I to those ejusdem generis, and that the annuity 
' was })ayable out of the income only, and not out 
of capital. Clrlford v. Arundell, 27 Beav. 209. 

I A testator bequeathed to his wife absolutely 
i lOOZ., his lea.sehold furniture, &:c., and then 
bet[ueathed to her the interest of moneys invested 
by him in certain loan societies, and all his other 
property, dinfiig her life. He afterwards be- 
([ueathed all moneys belonging to him in a 
friendly society, and in all other societies, to his 
1 wife absolutely : — Held, that the expression “ all 
I other societies ” meant societies ejusdem generis 
; with that which had been just mentioned, and 
I that as to the moneys payable by the loan 
I societies the widow took a life interest in 
1 them. Harlis v. Solomons. 2 Hall & Tw. 323 ; 19 
L. J., Ch. 555. 

Outgoings.] — A testator by his -will settled 
certain estates and bequeathed to each person 
who at his death should become entitled to the 
possession or the receipt of the rents and profits 
of any of such estates all arrears of rents and 
profits which at the testator's death might be 
due to his estate, and also all proportions of the 
same accruing due before but payable after his 
death, but so nevertheless that all outgoings 
properly chargeable against such arrears and 
proportions, and not discharged in his lifetime, 
should be paid out of such arrears and propor- 
tions. The court of appeal held that such out- 
goings were not confined to rates, taxes, tithes, 
tithe rent-charge, and other outgoings (if any) 
recoverable by process of law as against or in 
respect of the hereditaments out of which the 
rents were derived, as Kekewich, J., had decided, 
but included agents’ salaries, the costs of repairs 
and improvements and other wages of workmen 
employed on the estates, and, in fact, all expenses 
which in the ordinary course of manageiiiont 
would require to be made in order to maintain 
the estates in a fit state to earn rent or which 
would be proper deductions before ascertaining 
the net rents receivable as income. Clerelandls 
{Bnliel) Estate, In vc, Wolnier v. Forester. 63 
L. J., Ch. 115 ; [1894] 1 Ch, 164 ; 7 R. 328 ; 69 
L. T. 807— C. A. 

Precatory Words.]— post, Teusts. 

Premises.]— The word “ premises,” where it is 
not used in its primary meaning of “ prajmissa,” 
is equivalent to appurtenances. Bead v. Bdad, 
15 W. R. 165. 


Hamed’’ meaning 0 Described.’’] — A testator Provided always.] — The words ‘^provided 
gave Jegacies to various legatees by name, and always” are to be considered as words of refer- 
some to classes described, but the persons com- ence to all that has gone before them. They 
posing which were not named ; he gave his resi- constitute a qualification of the preceding iimita- 

voL. XV. 24 
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tions. Y. Ilolhmatj^ 42 h* J., Gh, 20 ; i 

J., E* B 1-1. L. 5;i2. 

Beddiie,]^ — A bequest following uf>oii 

a gift of tii«‘ reuniiutlcv of an estate does xtot 
optn'nt«‘ to (k-fea-t the gift of the remainder, the 
word ‘‘ivMdne." meanitig anything or nothing, 
a^ the event luav prove. Julrhuftou v. Parlier, 
2l\V. 1L121. 

*Mksiiiucd' is not a “legacy” in thcMmlinary 
staise of tla^ term, though a person taking it is 
a, residuary lt;gatee. Ward y. Graj^ 2G Beav. 
■iHir). 

“ ^i(‘^idla‘” of [aM’sonal estate is that which 
remains after payment of the testators debts, 
fiinei’al juul testamentary expenses, and the cost 
of the admin isti'at ion of his estate, including the 
costs of an administration m\t. Tretkeioy v 
Md'ijar, -IG L. d., Ch. 12r> ; 4 Ch. D. 53. 

Eesiduary Legatee.]— The term “residuary 
legatee ” is lujt of an invaluable nature ; it must 
be fashioned and moulded by the context of the 
will. Him/leto/i v. Tomlvimn^ 3 App. Gas. 404 ; 
38 L. T. G53 ; 2G W. R. 722— H. L. (Ir.) 

Respectively.] — See Vested, Contingent, 
AND Future Inter ksts. 


Said.] — This word applies to the immediate 
antecedent. WHlomier, In re, 16 Ir. Oh. R. 
380. I 

A testator directed his household furniture, | 
<kc., to be sold, and the produce, with other | 
moneys, to be laid out in stock, the interest to 
be pai<l to his wife for her life, and after her death 
the stock to be sold, and the half of the produce 
to be paid to C., eldest son of his niece E., and 
the other half to be divided equally between the 
children of E. Secondly, he left all stock, «&c., 
of which he should die possessed, to his wife 
during her life, and after her death he directed 
the same to be sold, and 3,000?. of the produce to 
be paid to C., and the remainder to be divided 
ctiuallj^ between all the other children of his 
niece E., and he appointed executors. Thirdly, 
he devised his lands in France to his wife for 
life, and after her death the one-half to go to C., 
and the other half to be divided equally between 
all the other children of his niece E., and he 
appointed an executor of his property in France ; 
and he directed that his executors should not be 
liable for any loss which might happen in placing 
out his property according to the direction of his 
will, except for wilful neglect ; and in case C. 
should die before he attained twenty-one, he 
directed that the said property and eSects should 
go to his (the testator’s) nearest heirs on his 
mother’s side equally. E., the testator’s niece, 
was his nearest heir both on his father’s and 
mother’s side, and his next of kin. 0. died 
under age ;—IIeld, that “my said property and 
effects” in the third clause did not mean all the 
property of the testator, but was confined to the 
portion of it bequeathed' and devised to C. Ih. 

Held, secondly, that it applied to all the pro- 
perty which G. would have taken, and was not 
confined to the third clause. It. 

There is no invariable rule of construction 
which refers the word “said” to the last 
antecedent^ if it be at variance with the context 
of the will so to apply it- JSmly v. Healy. Ir. R, 
9Eq.41S. 

A. gave all his real and personal estate to IT. 
and A., whom he appointed Ms executors. He 


then gave a liousc in B, to the inliabitants for a 
hospital, with one f>r two directions relating to 
the manag(mieni, and dii'ccted that his executors 
siiuiihl. call a meeting of the inhabitants to 
appoiiit a eomnuttec atid trustees to carry out 
the same, appointing his godson one of the 
trustees, and Itjaving the inhabitants to appoint 
as many more as they }■)i(^ase(l ; but in the event 
(if the inhabilaiits not ap[)ointing a committee, 
or not being willing to cany out tlie S(.‘,hcmc, he 
gave all liis property so given to such asylum to 
his godson absoluleiy. The tesiatni* a[>pointed 
the “said trustee or truste(:;s” to Ijo lus residuary 
legatees, and made several gifts of houses to 
<lifi;erent persons foi’ life, with remaiiider t(.) his 
“trustee or trustees,” or his “said legatee or 
legatees,” for the asylum. The devises to charity 
being void ab initio, and i7i 9 Geo. 2, c. 36, the 
meeting of the iiihabitants was never held, nor 
any committee a}q)ointed : — Held, that the gift 
over to the godson did not comjiiise the whole of 
his residuary real and i)ersonal estate, but only 
the house in B. Hall v. Warren, 7 Jiir. (N.s.) 
1089 ; 5 L. T. 190 : 10 AV. R. GO— L.JJ. Rever- 
sing 28 L. J., Ch. 70. 

See aim post, cols. 10G6 and 1406. 

Same, Same time, Same manner as .] — See 
post, cols. 1398 et seq. 


Seised.] — “ Seised,” being a purely technical 
word, can have no other than its technical 
meaning in a will if no contrary intention is 
expressed by the testator ; and therefore a 
devise of land of which the testatrix may die 
seised does not pass land to which she was 
entitled, but into possession of which she has 
never entered, and which is at her death in the 
wrongful possession of strangers. Leaeli v. Jaaf, 
47 L. J., Gh. 876 ; 9 Ch. D. 42 ; 39 L. T, 242 ; 
27 W. R. 99. ■ 

Shall.] — Devise to A. until B. shall attain 
forty years ; B. dies before forty ; A.’s estate 
ceases ; secus if the devise to A. be made a fund 
to pay debts or portions which cannot be raised 
ixntil B. shall have attained his age of forty, 
in which case the word “shall” is taken for 
“ should.” Lomax v. Holmeden, 3 P. AVins. 
176. 

Sole.] — The word “solo” in a will has not a 
fixed technical meaning, throwing on the person 
who contests that meaning the necessity of 
shewing, by implication, that it is not used in 
the particular instrument in its strict technical 
sense. Mamy v. B,owen, L. R. 3 H. h, 288. 

In a marriage settlement it may, from the 
circumstances of the case, have a particular and 
exclusive meaning attached to it. Ih. 

“Sole and Unmarried.”] — ^A testatrix, by her 
will made in 1860, bequeathed a fund to trustees, 
on trust to pay the income to her husband for 
his life, and on his death to divide the fund into 
four equal parts, and, as to one of the parts, 
“ uyjon trust to pay the same to J. H., spinster, 
if she be then sole and unmarried, but, if she be 
then married,” the testatrix directed her trustees 
to pay the income of the fourth part to J. H. for 
her life, for her separate use, and after her death 
to hold it on trust for her children. In June, 
1878, the testatrix died, and her husband died in 
April, 1883. In April, 1861, J. H. married, and 
in November, 1878, a decree absolute was made 
for the dissolution of her marriage. There were 
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three children of the marriage. J. H. did not 
marry again : — Held, that the words then sole 
.and mimarried'’ meant ‘^not having a husband” 
at the time of the death of the tenant for life, 
■and that, in the events which had happened, 
■J. H. was absolutely entitled to the one-fourth 
■share. Lei^hKfluniis IVursi.s, I)h ;r, 58 L. J.^ Ch. 
.838 : 24 Oli.'D. 7U3 ; 49 L. T. 235; 32 W. E. 
110 . 

So specifically.] — The proviso in a will is a 
limitation, anfi must be so construed. •' tSpeci- 
hcally” means the saiiie thing. Avliether used in 
a devise of land or of chattels. " So ” is merely 
descriptive, and is the same as ” hereinbefore.” 
*' So spcciiieailv” is thercfoi'e merelv descriptive. 

V. J/rZ.vaw. 42 L. J.. C. P. 122 -.L. IT. 6 H. L. 
24 ; 2S L. T. 789 ; 21 W. IT. 417. 

A proviso being at the end of all the devises 
iti a will must have a meaning applicable to all, 
■and not be Treated as if placet 1 at the end of one, 
and thus made ap]ilicable to one only. Ih, 

Specifically Bequeathed.”] — •• Specifically 
becpieathed ” may be construed “ bequeathed 
‘expressly, and not by reference.” Jacltnou v. 
ILma, 27 L. K., Ir. 450 — C. A. 


“I also empower every tenant for life of my 
Lands and tenements, whether freehold or chattel, 
when in possession ... by deed or will to 
charge same with any sum or sums, not exceeding 
in the whole by any one tenant for life the sum of 
5,000Z., for the portion or portions of his younger 
child or children.” The testator also empowered 

every such tenant for life when in possession ” 
to grant certain leases. There was also a 
•‘name and arms” clause in the will:— Held, 
that B. as tenant for life in possession of the 
moiety of the lands, «fcc., had power to charge 
the same with a sum of 5,000Z. in favour of her 
children, and that she had power to appoint, in 
unequal shares or exclusively in favour of one 
or mf)re child or children, such sum or sums not 
to exceed in the whole 5,000Z. Wjj'bra)its v. 

[1895] 1 Ir. IT. 214. 

Testament.] — This word includes a will, 
codicils, 5:c. “ Instrument ” signifies the will 

alone. Fuller v. Uoojyer,, 2 Ves. Sen. 242. 

Then.] — The word “then” used twice in the 
same sentence in a will construed in the first 
instance as pointing to the event, and in the 
second as an adverb of time. GUI v. Barrett^ 
29 Beav. 372. 

The word “ then ” construed as pointing to 
the event, and not to the time. Gundry v. 
Pinhifjer, 14 Beav. 94 ; 20 L. J., Ch. 633'; 15 
Jur. 1147. And see S. Cl, 1 De G. M. & G. 502 ; 
21 L. J., Ch. 405 ; 16 Jur. 488. 

Bequest of personalty to A. for life, remainder 
to B., and in the event of B., or any heir of his, 
not being living, then between the brothers of 
testator equally ; the remainder over on the 
death of B. in the lifetime of A. supported as not 
too remote against the claim of B.’s personal 
representative. The court availing itself of 
slight expressions to effectuate the intention., 
the word “then” was construed as an adverb 
of time, not of contingency. Balter v. Lucas, 
1 Moll. 481. 


‘‘Such.”] — Bequest for benefit <>f testator's 
three daughters, and in ease either of them 
•should leave issue, then she should appoint her 
share unto such child or children in such manner 
and form as she should choose ; and in default 
'of any child or children of any of his daughters, 
then. (fee. ; and in case all his daughters should 
die without issue, then, &:c. : — Held, that the 
•expression “ such child or children ” did not 
refer to the pi'ccetling phrase so as to limit the 
objects to issue left by a daughter, but meant 
such child, l^c., as she should choose. Harley v. 
JBfford, 21 Beav. 280. 

See also A'ested, Coxttxgext, axd Future 
llfTERESTS, and post. cols. 1037-41, 1046, and 
1066. 


“ Tenant for Life ” — 'Where Joint Tenants for 
Life.] — A testator devised his freehold estate to 
M. and B. (two married female relatives) in such 
terms as to constitute each of them tenant for 
life of an undivided moiety of the estate, with 
remaintler, as to the share of each, to her first or 
other son in tail male, and in default of such issue 
of either, then to the survivor, with remainder 
to lier first or other son in tail male. Then, “ as 
to the entirety of sai<I real and freehold estate on 
failure of all the limitations hereinbefore 
expressed,” the testator devised same to H. for 
her life, and after her death to her son C. for life, 
with remaimler to his first or other son in tail 
male. In default of such issue there followed 
similar limitations in succession in favour of the 
•Other sons of H. and. the sons of X. On the 
failure of the issue of such persons, tlie testator 
provided that the estate should go back to the 
female line, with limitations in tail to the 
daughters of M. and B., with cross-remainders ; 
then there were remainders to the daughters of 
H. and X., with an ultimate remainder in fee to 
the testator's riglit heirs. The testator devised 
his lands and tenements held for terms of yeaivs 
to trustees, to pay rents, <kc., and subject thereto 
to permit the same to be enjoyed as nearly as 
allowable according io the limitations and pro- 
visions declared of his real and freehold lands. 
After giving a power of jointuring to every 
•tenant for life in possession, the will provided : — 


Then Living.]— fe Vested, Conting-ent, 
Future Interests. 

Thereafter.] — A married woman, having a 
power of appointment by will, appoints 4,000Z. 
to her husband or such persons as he should by 
will appoint ; and he appoints to his nephews 
and niece equally at twenty- one or marriage, 
to be transferred to them within twelve months 
after the same should happen, without the 
dividends due thereon, provided neither event 
happened within such twelve months, and if so, 
in twelve months next thereafter, with a gift of 
the residue Held, that the intention was that 
the legatees should not take the first year’s divi- 
dends, “ thereafter ” applying to testator’s death. 
Bose's Settlement, Xn re, 2 AV. E. 629. 

Unmarried — “ Unmarried and without leaving 
Lawful Issue.”] — By his will, dated in 1838, a 
testator, who died in 1840, bequeathed a fund 
upon trust to pay the income to his two 
daughters for their respective lives for their 
separate use without power of anticipation, and 
after their respective deceases the principal of 
their respective shares was to be in trust for the 
children or child of each daughter, as she might 
appoint, and in default of appointment equally ; 
and if there should he no such child, then in 
trust for the executors, administrators, and 
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ariHs^^us cif cn<‘.h of his said (laughterHTesjKHitively; 
]>ut jji (‘a>o tif the decease of either of his said 
dm 4 rii 1 '<*rs *’ niiuuirried and without leaviu^u law- 
fn.l issae,’' then tluj testator bequeathed the 
shiU'e of lilt* one so minmrried and wdthoiit 

is<ue to the. survisin^? sister. The plaintiff, one 
of th(‘ two <lang'liters, had iiutrne<l, hut 

had iuul no children, and she was a widow over 
si^venty years of a.ue. The; (piestion was, wliether 
slie was now absolutely ent it le<l to her share of 
the fund;— Held, that the plaintiff Avas not 
abs<jbne]y entitjed, the words ‘•iimnarried and 
without leavinjj; lawful issue’’ tneauhifj not 
under eoverttire at the time of her death. A7/c/, 
In 7V’, S(^ritihunj w llUlleij, <12 li. 'I'. 7(Sti, And 
Hve ante, euis. 727-;id, iiiuI post, cols. 828 am 1 880. 

Use and Occupation.]— post. cols, liru;, 

1160 . 

Vested.]— -/SW’ A'esteb, Coxt urgent, a:n"d 
FuTXJEii lisTEiiESTS, aiid post, cols. 1098-1100. 

■When.]— Vested, Contingke-t, akd 
FUTirilE IKTEIIESTS. 

“Which.” construed “ as.”]— Direction in a 
will that “all such and eveiy such sums of 
money which 1 have already atlvanced or may 
hereafter a<lA"ance to my children as will appear 
in a statement ill my handwriting ” should be 
brought into hotchpot: — Held, that a subse- 
quent uiiattested statement in the testator’s 
liandwriting Avas admissible in e\ddence of ad- 
Tanees ; the court construing “ which ” as mean- 
ing “as,” and the clause “asAAill appear, kc.y 
as mere AA^ords of reference forming no part of 
the identification of the subject. Wliateley v. 
Spooner, 3 K. & J. 542. 

With ,] — A. gives by a codicil to B., during 
her natural life, his bouse in G-., Avith all the 
household goods found therein at the time of 
ills decease. The \A’ord “ AAuth ” so conjoins the 
house and goods that the deAusee can haA^e no 
larger interest in the one than in the other. 
Leelie v. liennett, 1 Atk. 470. 

Younger .] — See Younger Children. 

Sec aho post, col. 1120. 

H. DBVLSEES AND LEGATEES. 

1. Gift TO WHAT Persons. 
a. Wife or Husband. 

Wife of Testator.] — A testator domiciled in 
Jamaica became, during a temporary residence 
at Frankfort, engaged and betrothed to a lady ; 
and by a codicil, after mentioning her. name, and 
alluding to his intended marriage AAdth her, he 
gave S.OOOZ. to his wife. During the engagement, 
but before the marriage, the "testator died 
Held, that the lady was entitled to the legacy. 
Sohlosii V, Studjel^ 0 Sim. 1. 

A bequest by a husband “ to his beloved wife,” 
not mentioning her by name, applies exclusiAmly 
to the indnddual who ansAvers the description at 
the date of the AAdll, and is not to be extended to 
an after-taken \Adfe. Qwvatt v. MUoch, 1 
Buss. & M. 629. 

A testator by his will gaA’-e the proceeds of sale 
. of his residuary estate to trustees, on trust to pay 
to his wife E. C., AAdthin one month after his 
decease, a legacy of 200^., and in addition thereto 
, to pay to his said wife, “so long as she shall 


coutimic my withuv and unmarried,” nn amiuily 
of connneiK'higfrom ihedaleof his decease, 
“or otherwise in lien and in su]>sl:i} lUion of the 
Kni<l annuity, at the <iption of my said wife, if 
she shall prefer if, a legiiey of 2 . 000 /.: and I 
direct that the provision hereby made for my 
said Avifo shall be in lieu and satisfaction of any 
dt)\ver or thirds to which sht‘ might hrmmtified 
out of my estate,” Aftia* date of t lie will the 
marriage was, i]i a suit in the divoine court 
instituti'il hy the wife, declared void ah initio, on 
the ground of the imptUeney of thtj t(istator. He 
dieil wiThiiUt altea’ing his will; — Ibid, that tlie 
late AA'ife Avas entitled to a legacy of 20i)/.. hut 
that slie could not cltiim the annuity, inasmucli 
as she, never having been in law the Avife of the 
testator, never <*ould be or continue his widow, 
and the annuity Avas tlierefore given for a period 
AA'hich could noAuj:!’ (*ome into existence. JUuh 
dhtgion^ In re, J^oddi/n/fon v. CUurnt, 53 L. J.. 
Ch. 475; 25 Oh. D. 685 ; 50 L.T. 761 ; 32 \V. Ih 
448— C. A. 

I'leld, also, that she could not take the 2,n00/. 
which Avas given in substitution for the annuity 
to AAdiicli she Avas not entitled, iZ». 

Eeputed Wife.] — A Avrong description of a 
legatee Avill not defeat a legacy ; but Avliere the 
character, on account of \Ahicli the legacy ia 
given, has been fraudulently impo.sed upon the 
testator, the legacy will fail. A testator gave 
certain legacies “ to his wife Amie.” In tlie year 
1817 the testator had married the plaintiff, avIio- 
AAms the person thus alluded to ; but it turned 
out that her first husband aatis then, and at the 
hearing of this cause, still living. The court, 
being of opinion, that no fraud had been practised 
on the testator, determined that the plaintiff,, 
notwitlistanding the misdescription, was entitled 
to the benefits given her by the Avill. Penfold v. 
Q\k% 6 L. J., Ch. 4. 

G. E.,in the lifetime of her husband, eo-uti’acted , 
a second marriage Avith the testator, and after his: 
death AAdth J. C. The testator, believing C. E. 
to he his wife, bequeathe<,l to her all his property,, 
and appointed her his executrix ; she proved his 
Avill, and J. 0., as her husband, possessed part of 
the estate of the testator. The next of kin having 
filed a hill against C. E. and her real husband, 
impugning the validity of the will and seeking' 
an account of the testator’s estate : — Held, that 
the husband of G. E., thoagh he had not inter- 
fered, AA^as a necessary party, but tiiat J. G., her 
supposed husband. vAars not. McKenna v. Ereritt, 

1 Beav. 134 ; 8 L.'j., Ch. 42. 

Where a legacy has been given to a legatee in 
a character which has been fraudulent. assumed 
by her, and the existence of whicli "character 
may he considered to he the sole motive of the- 
testator’s bounty, the legacy fails. Willibown, v. 
J(mgM% 35 L. J., Ch. 684 ; L. E. 2 Eq. 319 ; 12 
Jur. (N.s.) 380 ; 14 L. T. 394. 

A testator gave the income of his real and 
personal estate to a AA'oman Avhoin lie described 
in his Avill as, and supjiosed to be, his wi'fe. A 
marriage ceremony had been performed hetAveen 
the testator and such Avonian, but when i't. took 
place she kneAv she had a liusband living ; — Held, 
that the bequest was void by reason of the fraud 
pi’actised on the testator. Ih, 

A testator also gave a legacy to his step- 
daughter S. W., the daughter of the above- 
woman : — Held, that such legacy v'as valid, the 
supposed motiAm for the gift not being due tO' 
any fault on the part of S. W. Ih, 



the civil law is adopted, and the legacy fails ; 
therefore, where a legacy was given by a woman 
to a man, in the character of her husband, which 
she supposed him to be and described as such, 
but who, at the time of the marriage ceremony 
with her, had a wife living, the court, in respect 
of his conduct, held him not entitled ; but inclined 
to think it would he otherwise, where from circum- 
stances not moving from the legatee himself, the 
description is inapplicable, as where a testator 
gives a legacy to a child from motives of aifec- 
tion, supposing it his oto, but is imposed upon 
in that respect. Kemiell v, Athott^ i Yes. 802 ; 
4E. B. 351. 


A testator had been se])arated from his lawful 
wife, whose name was Elizabeth. He subse- 
quently went through the marriage ceremony 
with another female, whose name was Sarah. At 
the time of his death he was cohabiting with 
the latter as his wife. He bequeathed the income 
■of his property to his wife Sarah ” for life ; — 
Held, that although not his lawful wife, Sarah 
was entitled to the yearly income. iJilley v. 

2 N. K. 60 ; 8 L. T. 762 ; 11 W. E. 

614 . 

A testator bequeathed the residue of his pro- 
perty to ‘‘luy wife." He had separated from 
his wife by inutnal consent, and in her lifetime 
went through the ceremony of marriage with 
another woman wlioin he always treated as his 
wife Held, that ilie second “ wife” took inider 
the words ••my wife.” Ilowc, In goods of\ 38 
Yh E. 48 ; 48 j. P. 743. 

A testator, who had gone through the form of 
marriiige with his deceased wife’s sister in 1861, 
gave Ilfs plate, Ac., •• unto my wife” for her own 
use. I-Ie Then devised and beiineathed his real 
ami personal estate in trust •• to my wife ” for 
her life, and after her decease, ••for all and every 
my children hereafter to he born.” He had no 
children at the date of his will, but his reputed 
wife had a child by him two days afterwards. 
Both the reputed wife an<l child survived him : 
— Held, that the reputed wife was entitled, but 
that the gift to the child as one of a class of 
children -Aicroafter to be born” was void. Pratt 
Y. 2[atheu\ 22 Beav. 328. Afhiined, 25 L. J,, 
€li. 686 : 2 4ur. (N.S.) 1055 ; 4 W. E. 772— 
L.JJ. ' I 

Effect of Decree of Huliity.] — X testatoi’, after ^ 
giving a legacy of 200^. to his wife, directed his 
trustees ‘‘in addition thereto to pay to my said 
wife, so long as she shall continue my widow*' and 
unmarried, an annuity of BOO/,, or otherwise in 
lieu and in substitution of the said annuity, at 
the option of my said wife, if she shall prefer it, 
a legacy of 2,000/.” After the date of the will 
the marriage w^as declared null by the divorce 
court in a suit brought by the wrife against the 
testato}'. After this the testator died leaving the 
lady surviving. Fry, J., held that she was entitled 
to the legacy of 200/., but she was ziot entitled 


Wife of Third Party— Eeputed Wife.] — ^A 

legacy wars given to Lady F. C., widows of Sir N. C., 
so long as she shall continue single and unmarried. 
At the date of the will she had married again, 
but her husband w’^as abroad, and she continuecl 
to use her former name, and kept the testator in 
ignorance of her real situation lield, that the 
wu’cng description did not invalidate the legacy. 
lUsktonY, Cohh, 9 Sim. 615 ; 9 L. J., Ch. 110. 
Affirmed, 5 Myl. A Or. 145 ; 4 Jnr. 261. 

A testator bequeathed a life interest in a legacy 
to PL the present w^ife of his son, 4. B. There 
wms a wmman named C. H. living with J. B., and 
they had falsely represented to the testator that 
they were married Held, that C. H. wns en- 
titled to the legacy, there being no evidence that 
the representation had been made for the purpose 
of obtaining the legacy. Turner v. Prfttaln^ 3 
H. E. 21. 

Gift to the W'ife of A. B. held not to pass the 
subject-matter to a w'oman who had cohabited 
with A. B., and been introduced by him to testa- 
i tor’s family as his wife, though never personally 
knowm to testator. Pare^ignrrt's Trust Bstate^ 
In re, 1 Bm. A G. 126 ; 17 Jur. 314 ; 1 W. E. 103, 

Bequest of stock, after the death of the testa- 
tor’s widow, upon trust to pay the dividends to 
G, for life, and then to his wife for life, and after 
the decease of the survivor to divide the capital 
among the children of G, G-. had, from a time 
previous to the date of the wiE up to the death 
of the testator, been living with a woman who 
%vas believed to be his wife, and by whom he had 
several children. G. was never married ; he died 


A false character, attributed bv a testator to | either to the annuity or the 2,000/. She appealed 
a legatee, will not affect the validity of the from this decision so far as it was unfavourable 
lemicv. unless the false character has been j to her Held, that although if the lady had 
acquired by a fraud which has deceived the j been the testators wife at his decease the words 
testator; and where the testator and legal ce I “ shall continue my widows and unmarried,” 
liave a common kuowieds'e of an iimnoral or i might have been in substance the same as “ shall 
e legatee has acquired | continue unmarried,” the reference to •^vidowhood 


criminal act, by wiiicli the 
the false character, the rights of the legatee, as 
such, will not be affected, it being no part of the 
duty of courts of equity to punish [)arties for 
immoral .conduet, by depriving tlieni of their 
■civil rights. dr/Zr.v v. (riles, 1 Keen, 685 ; 5 
L. J., Ch. 46. 

A married woman, who had been separated 
for nineteen years from her husband, married 
the testator by the description of a widows. Bhe 
had about that time heard a report that her 
husband was living and had made some loose 
iiitpiirics, but believed he was dead. The testator 
having made bequests "to his wife." and the 
court being of opinion that the evidence showed 
no fi’aud on her part towards the testator : — 

Held, that she was entitled to the legacies., ^ ^ 

Petts, In n, 27 Beav. 576 ; 29 L. J.. Ch. 168 : ' to a person under a particular character, which 
5 Jill*, (x.s!) 1235 ; 1 li. T. 153 ; 8 AV. E. | he has falsely assumed, and wdiich alone can be 
157. 


could not on that ground be treated as surplus- 
age, but was the principal part of the condition, 
and that, as the lady did not at the testator’s 
death till the position of the testator’s widow, 
she could not take the annuity. Held, further, 
that she could not take the 2 , 000 /., for that an 
option to take a legacy instead of an annuity 
could not exist if there was no right to take the 
annuity ; and, moreover, that a gift by way of 
substitution for another is subject to the same 
conditions as the original gift. Risliton v. CohJ? 
(infra) doubted. Boddinr/ton, In, re, JBoddbigtojh 
V. Clnirat, 53 L. J., Ch.* 475 : 25 Ch. D. 685 ; 
,60 L. T. 761 ; 32 IV. E. 448— G. A. 

Husband of Testatrix.] — If a legacy is given 
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trustees to be empowered to apply it towards the 
siipl)ort of the children. The tirst wife of the 
nephew, to whom he was married before the 
date of the will, survived the testator, and the 
gift of tl ie annuity was hekl not to extend to the 
widow of the nephew, vdio was his second wife. 

v. Jift/mtU, S Hare, lol : IV) L. J., Ch. 
461 : 14 Jur. 265. 

j^Ioney befiiiealhed to be laid ont in land to be 
settled upon the testator'.s nephew A. for life, 
reniaindei'_ to the wih* of A. for iife, with re- 
mainders ill tail to the sons and dain>:hters of 
A. hy such wife. A. was not nnn-ried'till after 
the (letith of the testator ; — Hold, to extent I to 
a seeoiid wife. v. Birhford 8 Ves. 570 : 

4 K. R103. ‘ ^ 

A testator left his property to trustees in trust, 
as to ditferent portions of it for eaeli of his ehil- 
dreii for life, andaftei* the death of each child for 
Its issue, witli a gift over of the >hare of any child 
dying without issue to the other children and 
tluur issue, aial tieclarod that if any of his sons 
should become ]}ankriipt, his life estate should 
eease as it he were dead, and durinsr the remainder 
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48 L. T; 309 


t husband, testator appointed the settled property 
to his sister O. H. for life, and the capital to go 
to her children “whether by her present or anv 
future husband/’ At the date of the will G. H. 
had a family by her then present liusbaiul, and 
also two children by a former ImsbaiuL She 
was then at the age of sixty-live: — Held, that 
the two children by the first marriage were 
entitled to share in the settled property. Pass- 
more V. Jlmiqins, 21 Beav. 103 ; 25 L. J.. Ch. 
251 ; 1 Jur. (ks,) 1060 ; 4 W. E, 33. 

A. devises several leasehold estates to two 
trustees in trust if his granddaughter married 
without their consent to convey the premises to 
two other trustees in trust for her separate use 
during her life, and after her death for the use 
and benefit of her issue, 4iiongh she has no 
children by the first husband, whom she married 
without the consent of the first trustees, she has 
only a right for her life, for the issue of any 
husband are provided for by this settlement. 
Chamjnoth v. Pu^iax, 1 Atk. 472. 

A devise of real estate to all the younger 
children of the testator’s daxTghter, as tenants in 
common, with a devise over in case they should 
all die under twenty-one, or be married without 
consent, would give a vested interest, subject to 
be devested in that event, unless a different 
intent appeared from the subsequent part of the 
will. The first husband of the daughter wms 
living at the time of making the will, and at the 
death of the testator, and although it wms plain 
that the testator had not in his contemplation a 
second marriage of his daughter, yet, the gift 
over being in case the daughter should leave no 
issue behind her, the children of the second 
marriage took equally with the children ot the 
first marriage. CYitchett v. Tamiton-. 1 Buss. & M. 
541; 8 L. J. (o.S.) Ch. 143. 

Bequest to a married daughter for life, and if 
she survived her husband and children to trans- 
fer it to her ; but if she left children, then to her 
husband, Captain U., for life, with remainder to 
her children, wdth a gift over in the event of her 
dying in the life of her hmsband without having 
children. She died, leaving chikb'en by Captain 
U., and hy a second marriage : — HelcL that the 
latter wwo not entitled to participate in the fund. 
Btopford V. Chaiourth, S Beav. 331; 9 Jur. 


b. Children. 

i. Lefjitimate, 

Of what Marriage.] — Bequest of 3,000?. of 
stock to W., the testator’s son by a fi.rst marriage 
(his second wife and a son by her being living), 
the interest to be appropriated to his mainten- 
ance, under the direction of tru.stees, till he 
attained twenty -four, and of the residue of the 
testator’s personal estate (the interest being 
given to his wife during ber wddowdiood), after 
her decease or marriage, “unto any child or 
children I may have by my wdfe, to be equally 
divided between them that attain the age of 
tw^euty-one years, the survivor of my children 
to possess wdiat is here bequeathed to the 
other ; but should not either of my children 
attain the age of twenty-one years, or live to 
possess what is here bequeathed to them, I 
then bequeath to the children of my sister the 
3,000?. stock” : the son of the second marriage 
dying in. the life of the testator, and there being 
no other issue of that marriage, W. is entitled to 
the stock and to the residue, IPill v. Smith, 1 
Swanst. 195 ; 1 Wils. Ch. 154. 

A testator having made gifts to the three 
children of his first marriage, gave his residue 
to his wife for life, with remainder to the five 
children of his second marriage (by name) “and 
such other child or children as should be living 
at the time of ^ his death Held, that the 
children of the first marriage w^’ere not included 
in the residuary gift. Lovejoy v. Grafter, 35 
Beav, 149. 

A testatrix by a codicil to her wull bequeathed j 
1,500?. upon trust “for the child, or, if more i 
than one, for all and every the children of A., ' 
whether by her present or any future husband.” 
A.,^ at the deatli of the testatrix, had a child 
living by a former husband. fcJlie was then 
married to a second husband, but there had been 
no children of that marriage : — Held, that the 
,word “ whether ” wars not be read as exclusive, 
and that the cliild by the former husband took 
the legacy. PleMp, In re, 1 J. H. 389 ; 30 
L. J., Ch. 278 ; 4 L. T. 85 ; 9 W. R. 251. 

After a bequest of residue, except certain 
settled property in favour of H. and her chil- 
dren, whether by her present or any former 


otherwise, if any of the daughters had married 
in the lifetime of their father and afterwards 
died. Brntliwmte v. Brathmite, 1 Vern. 334. 

Testator bequeathed a residuary personal fund 
to trustees, upon trust to apply the dividends 
for the maintenance of his children, until the 
youngest should attain twenty-one, and then' to 
divide the same equally bet’Weeh B., D., B., and 
F., children by ■ his former wife, and G. and H., 
cliildren by his present wife, and such other child 
or children as might he living or as his said wife 
might be enceinte with at his decease. The 


might be enceinte with at his decease, 
testator,, at. his death, left two other children 
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Ixsicles those uamed in his will viz. A. and C., 
who were eliiklren by his first marriage -Held ’ 
niider allthe circumstances of the case, that they 
took no interest in the fund. Staters v. Barnard 
2 Y. & e. C. C, 539 : 7 Jur. 1080. 

A hequcNt to all and eveiw the child and 
children <>f A., includes every child born before 
the jieriod of distiibution ; which in this case 
was the atiainiiient ut twenty-one bv the eldest, 
tile imuTiageof (laughter, or death of child under 
tweiii\-utic leaving issue. Upon the general 
lule. a child i.>ysiiljsof|ueiit marriage was included 
Tintwiih-unnling strong implication in favour 
ot children of ])rior marriage. Barrmattm v 
Irmnnn, i> Yes. 315 ; 5 11 R. 322. 

A tesratur. in 18<7, left to his trustees a 
sum ni: lO.iMiU/. mihvay stock, in trust for the 
“chiiiireir' living^ar his dece.ase of his deceased 
tiiece Margaret Kerr. Some years before the 
<tate r-l toe will the niece mentioned had married 
a secmid timcMinder circumstances which verv 
much dispicasedthe testator, who had in conse- 
quence declined to hold any commniiieation with 
her, and always infused to recognise her by any 
oihcr sunifimo tiiaii that of Kerr, her' firrt 
iHisUiiid s. Jhere were live children of the first 
marriage, and one of tiiesecoml whosnrviveflthe 
testator. With in three weeks after the d.ate of the 
will tlie teshitor wrote a letter to one of the five 
children oi; the first marriage, from which it 
?o nrufr ^ intended to confine the gift of the 
HUUOlto them as he stated therein tlmt he had 
lA wib left tliem 2,0001 each. He also caused 
a similar letter to be written and scut about fmir 
} ears later. 1 he testator died in 1883 i—Held 
that the word ‘'cliildren*’ must bear its iirirnfi 
facie mean[ng,so as to include tlic chiidren of 
both maiTuiges, and that there was no latent 
ambipnty as to its signilication. Jadrews v. 
Jxr//vvr.v, io L. R., fr. 19!)— C. a. 


Infant en ventre sa mere.J-Tiie law is clear 
that a. devise to an infant en ventre sa mere is 
good, though he be boi'u after the death of the 

It use M hen he is born, Anuu., I Rreem. 293 
b. .1., Jai/f,or V. JhjddlL Id. 2-13. 

^ A chJld en ventre sa mere may be voiiclied 
may be an executor, may take under the statiim 
or dl^tn^.)UUous, by devise, under a c.iiar'm for 
^ n**'' f ‘ iijjnncrion and a guardian. 
;p)l V. \](udfvrd, irVes. 112: ' 8 R R 

<.hie devises in ease he have no son at the 
The testator dies, 
Ifiiung hi>. wjte privement enceinte witli a son • 
ins p<,sthumnu.s son is a ,ori living at the i 

V oiiritlctl. Burdef v. j 

diopajiuid. i i , M ms. 483. 

lostatur devised freehold fee-simiile estates 
to rnisiees during the life of Ids son J., upon 
certain trusts, remuimlcr to Ids sou's di'ildimi 
and tueir is>ut, m the same wmrds as in Iheabove 
deuse. TO hi< daughter’s ehildren, and in default 
of such issue, to all and everv tlie child and 
clnh reu of his daughter S., .^c. fin the sm I 

w;oids as before) :---Hehl that oiify six of' the 
mne children of S. took under the devise • viz 
five who were horn, and one who was en ventre 

?5 e! R , 

Children construed to include erandchUdren 1 

f grandchildren are 

not cutitltd, execqit from necessity ; as if the 1 
, Will would otherwise be inoperative; or when < 


C., by other word, as “issue,” it clearly appears that 
id, the word •* children ’ was used not in the proiier 
exteimive sense. liaddure v 
ed, Baeklef/, 10 Yes. 195 : 7 R. R. 383. 

Grandchildren entitled under the description 
nd of children in a will, trie intention upon the 
)re whole clause being children, or tlie issue of those 
sT 43"^ should be dead. Boyle v. Hamilton, 4 '\''es. 

!er Grandchildren may take under the description 
•al ot children, if there can be no other construc- 
ed tion ; not otherwise. Beeves v. Brymer 4 Yes 
iir 693, ’ 

T. Devise of 1,500/. in trust for the children of 
child, and sevei'al gnind- 
a children, the child only shall take, and not the 
he grandchildren ; but if there had been no child 
id ot A. living, tlie gramlchllclren might have 
■le taken, troolie v. Broolieincj, 2 ^Yrn. 107. 
xl bepicst to children, held to extend to grand- 
qv chiidreu. there being no children. Gale v. Bemiet 
e- Ambl 681. ’ 

th Clear words in tlie operative part of a clause, 

1} not controlled by ambiguous words in the intro- 
^ iBarlA^ v. CJmrcMll, 3 Y. & B. 

le Ydiere there is a total want of persons properly 
10 answering the descriiition, others, who do not 
e so comple ehminswer it, may be lot in : grand- 

0 ^ q ;■ a liberal constrno- 

ic lou ot too word ■•children,” if there are none ; 

1 'Y?” iiist.mec, if there are children. Ih. 

IV ti.n I oi , 'bequeathed a fund in trust for 

ge cliildren ot his late sister A. (the issue of her 

I, daughter i,. e-xcepred), and of Ills sisters C. and 
a i>. jier stirpra : — Held, that grandchildren ot 0 
It were entitled to participate. Cmwlwll', Tnists, 
t Jn re, 8 De G. M. & G. 480. 

' .A having appointed three trustees, 

1 nd made, moderate provisions for his three sons, 

r Y “‘i Yb' Y '^"■■'‘'*^'"'‘=1 in his mansion- 
^ , House at b to be .sold, ■■ e.vecpt .such jiarts thereof 
^ i as Ins said trustees should think necessary to be 

J. I kept tor receiving any of them, or of the' tosta- 

• SO und spend 

a litv,l.c time there occasionailv ” : and he 

, f property upon 

^ a. d to be aceumulateri, and ar the eml of the 
. miod of accLimmation to be divided between 
^ the eldest male lineal (le.seeiKlaiirs of his three 
^ j f-ons respectively. In a subsequent clause a power 
i y appointing new trustees was given under tlie 
. . neci'ion ot the court. A liberal establishment 
had been inaiiitaiiietl at B., at the expense of the 
estate Held, that the privilege of residing occa- 
sionaliy at the mansion-house at B.,anrl of enioyiiig 
the benefit ot the establishment there, was con- 
fined to riTLstees and to the sons of the testator 
and could not be extended to a grandson of 
''''' gi’eat-grandson, 

in-esumptively entitled to a 
Jiaic of the property at the expiration of the 
period ot uccimai hit ion ; and that t his privilen-e 
« as not coiihned to the individuals n.imed Tus 
trustees m the will. Imt o-vtonded to trustees 

rw iralividul' 

JjuMHhson V. R ooddord. 5 Russ. 100 

contaiiiino- 

! bequests by a testator to his children prima facie 
dotei not moludo grandchildren, unless the con- 

gift to the issue of his said brother. The brother 
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John hail only one son. who died in the testator’s 
lifetime, leaving four children : — Held, that these 
four gram ieli lid reii were entitled, there being no 
ehildren. Jicrrt/ v. Bern/. 3 Gift. 131- ; 7 Jur. 
(5s\S.) 752 : 4 L. T. 635 ; 9^Y. R. 880. 

Testatrix bequeathed 1,3007. to trustees in trust, 
.as to om>third, for such of the chikb'en of A. S., 
then deceased, as should be living at the testa- 
tor s death : and in trust, as to the remaining 
two-thirds, for the children of 8. T. and T. i\ 
iivijig at the stiiiie time. 8. T. had grandchildren, 
but no child living either’' at the ilatc of the will 
etr at the te-.Tator*s death ; but A, 8. and T. P. : 
had, each of them, children livingat those times : 
— .’Hehi. that the gTnndchildven of 8. T. could not 
■claim under the description of children. J/oer 
V. 12 8im. 123. 

A det'ise to the clnldren of A. All the children 
were dead at the date of the wall, but there were 
several grandeluhh'en and great-grandchildren : 
— Held, that the grandchildren were, entitled, to 
the exclusion of the nreat -grandchildren. Fenn 
■V. Death, 23 Beav. 73^; 2 Jur. (x s.) 700 ; 4 W. E. 
■828. 

The case of Mooe v. Ilaisheth (supra) ob- 
served upon. Ih. 

Where there was a |)roof that a testatrix tvas 
aware of tlie state of the family : — Held, that 
the word ■* cliildren ■’ would not include grand- 
'Chiklren. Loriiuf v. Thomas^, 1 Dr. & Sni. 497 ; 
80L. J., Oh. 789: 7 Jur. (N.S.) IIK) ; 5 L, T. 
269 ; 9 W. Ft. 919. 

A. the grandchild of G., and B., the widow of a 
-child of C. : — Held, under the circumstances, 
entitled to a beijuest Jiiade to A. and B., widow, 
-described as '• children of C.” Blaelmmn, In 're, 
16Bcav. 377. 


of his late brother A. equally ” ; and the remain- 
ing part to a certain nephew. J. had had three 
children, and no more, ail of' whom were dead at 
the date of the will. The testator knew this. 
J. left, however, both grandchildren and great- 
grandchildren who survived the testator :-~-Held, 
on the above principle, that there was an intes- 
tacy as to the share given to J.’s ‘’children,” 
there being nothing in the context or within 
the four corners of the will to justify the meaning 
being extended : it being clear, on the contrary, 
that the word “children"’ was used in its literal 
sense in the gift to W.'s children. IGnlt, In n\ 
Flehols(J?i Y, Alrk, 52 L. T. 346. 

A testator gave liis residuary real and personal 
estate to trustees in trust for sale, and to divide 
the proceeds into six share,s, and to pay one of 
such shares to the “children” of his deceased 
sister; and he gave the other five-sixths in 
similar terms to the “children” of five deceased 
persons. At .the date of the will there were no 
children of the sister living, but there were two 
grandchildren, and these facts were well known 
to the testator. Both the grandchildren survived 
the testator : — Held, that the two grandchildren 
took the one-sixth given to the “ children ” of 


the deceased sister. Radrllfc v. BucMetj (supra, 
col. 752) distinguished. re,’ Lard y. 


Ilat/ioard, 56 L. J., Ch. 771 ; 35 Ch. D! 558 ,* 56 
L. T. 878 ; 35 W. R. 663.- 


Grandchildren Construed to include Great- 
grandchildren.]— -Construction of a will and 
settlement as not comprehending great-grand- 
children under the description of children and 
grandchildren, Orford {BarV) v. Charehill, 
3 Y. & B. 59. 


IJ 


Gift by will, made in 1805, of a testator’s 
residuaiy pcrsoiial estate, upon trusts for invest- 
ment and accumulation, for the benefit of such 
child or children as his nephews W. and T., and 
his niece D., slioukl leave at the time of their 
.deceases, the child or children of each taking 
<mo*third ; and in case either of them (his said 
nephews and niece) should die without leaving 
any children or cliild, then he directed that such 
thii'd part should be j)aid to the children or child 
■of the other oi' others leaving children or a child, 
in equal proportions : “and in case all of them 
(his said nephews and niece) should happen to die 
without leaving any issue lawfully begotten,” 
then he directed tliat the whole of the residue 
of his estate should be paid to the three chiklren 
■of G. in equal shares. W., T. and D. all sur- 
vived the testator, but W. and T. both died 
without leaving any issue, while D. died without 
leaving any child living at her death, but she 
left grandchildren surviving her : — Held, that 
the words “children” and “child” must be 
.read, in their ordinary acceptation, and that 
Tliey did not Tuean grandchildren or remoter 
issue. Pride, v. llw/ov, 3 Be G. & J. 275 ; 28 
L. J., Ch. 81; 5 Jur. (x.S.) 158: 7' W. E. 
109. 

it is a rule tliat in a will the word “ children” 
must be construed in its literal sense, unless 
“from the will itself and the context it ap[)cars 
that the word is intended to have a wider mean- 
ing ; and for this purpose it is not right to take 
ii]i'.o consideration outside circumstances. A 
testator left residue to trustees upon trust to 
'divide it into four parts, and pay one part “ to 
the chiklren of his late brother W. equally”.; 
the other part “ to the children of his late brother 
.J. equally ” : the other part “ to the daughters 


Devise to gTandchiklren, great-grandchildren 
held under the circumst.anoes to take : but held 
the devise will not extend to grandchildren by 
marriage. Hunmif v. Dillon. Ambl. 603. S. CK 
nom. llimey v, Bevlielfij. 2 Eden, 194. 

The term grandchildren, in a danse of a will 
devesting legacies in a given event, extended so 
as to include great-grandchildren who had been 
|)revionsly named. Stnitt v. Fineh. 7 L. J. 
(O.S.) Ch. 176. 

Bequest to the children of A. equally. A. and 
all his children were dead at the date of the will, 
but there were grandchildren and great-grand - 
children of A. living : — Held, that the grand- 
children living at the death of the testatrix, to 
the excluding the great-gTandchildren, were 
entitled. Fenn y. Death. 23 Beav. 73; 2 Jnr. 
(N.S.) 700 ; 4 W. E. 828, 


Children construed Issue.] — Grandidxiklren p 

and great-graiulchildreii included by the term | 

“ issue,” and the word “chiklren.” following it, 1 

explained as meaning issue likewise. Wyih v. | 

DVes. Sen. 196. ’ | 

The word “issue” may be restricted so as to ;; 

mean children, and conversely the vvoi;d “ chil- \ 

dren” may, from the context, be enlarged so as I 

to be construed “ issue ” ; each case dejjends on I 

the peculiar expressions used, and the structure i 

of the sentences. If the case be doubtful, the | 

court prefe.rs that construction which will most | 

benefit the testator’s family, on the supposition I 

that this must more nearly correspond with his | 

intentions. Warrant v. MchuU, 9 Beav. 327 ; | 

“Child or children*’ may mean “issue.” A j 

testator bequeathed property to trustees upon \ 

trust to pay the income thereof to his daughter | 
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during her life. an.d directed that, in case she j 
should leave aiiv issue living at her <leath, the , 
iU’operty should be disposed of , and the produce 
thereof paid to and amongst such child or! 
<'hildreii as she should appoint, and in default | 
of a,pp<>intinent to and amongst such issue asi 
tenants in cHtminon, or if there should ])e bur one | 
child the whole to he paid to such one ; and if j 
there should be no issue of his daughter living at ! 
her deei*iise. or they should die ""infants, fheii ; 
over li'uid, tiiat the wonis *• child or children " i 
inns i be coiistraed ‘Mssue,' and therefore that an ' 
appointnieiit to the exclusion of rlie grandchildren ! 
wa'< void. Jhihdl V. ire/r//, 2 t:>im. 319 ; 29 ' 
11. Jl. IIU. 

Wliorc* tile Welds -‘children*' and "issue’* are ■ 
used iiirerchangeabiy in a will, the operation of 
the won 1 "children ” may lie extent led to issue 
generally, to effectuate the intention. HarUu v. 
Miifonh 21 Hear. 2si). 

A testator declared, that in case bis daughters 
should "leas'c issue’* they niight ap})oinr a fund 
*• unto such children ” in “ such manner ** as tlicy 
should chotKse, and in default of any child, thev 
might appoint it to their sisters aiid their chil- 
dren ; “and in case all his daughters should ilie 
without issue,” then over Held, that " chil- 
dren must be construed " issue," and that an 
a|jpoiiitment to a grandchild was within the 
power. Jh. 

Hel(l, also, that the word “such” dul not refer 
to the issue a daughter might leave, but to such 
or ti.e class as she might choose. Ih, 


“Children” —Word not used in Primary 
Meaning ~ Surrounding Circumstances — Step- 
children,] ■ — Although prjiua facie the word 
“children” in a will means legitimate children, 
there may be sufficient expliuiation in the liuht 
of sunmiiiding circumstamtes that the wonf is 
not used in its piumary meaning, “ Ohildi’en ” 
held t{> mean stepchiliiren. Il(t.s(d(llne, In 
(innuif‘ V. Sturdfj (31 Ch. 1). 511), DmhliL In tp, 
htnrh‘ii X. Iljrp, ([1894] 3 Ch. of);-), hdlow-etl. 

V. Jeam, 13 K. (127 : 72 L. '1'. 

Children, Class of, when Ascertained. ^ — Spp 
pa.st, col. 89U. 

ii. lllrfjUlmntp, 

Prima facie not included under Children.'^— 
pi'hna facie, means legitimate, 
H nkiiiMfii Y. Adam. 1 V. A: B, 492 * 12 Ii, li 
23r». ’ ‘ ’ 

The w'ord “children,*’ legally construed, is 
conhned to legitimate childi-en. Jitdl v PJnm 
7 ^ es. 458 ; 0 11. R, 148. ' 

The word “children’ in a will means prinul 
tame “ legitimate children,” as much so as if the 
word “legitimates ’* had been introeluced before 
It, unless, ■when the facts are ascertained, some 
repugnancy or inconsistency would result from 
so iriterprenng it, and not merely some violation 
of a moral ohhgatiou or of a probable intention, 
maild result from their exclusion. The nro- 
bable intention of the testator cannot be taken 
into aeeoimt. Bophi v. Donn, 45 L T Ph 
6o2 ; L. E. 7 H, L. 568 ; 31 L. T. 281 ; 23 W. R. 

< When, therefoi^, a person who had two iUegi- 
. . 1 timate chililren by a certain woman married 

f f?'! ^ marriage made a will 

V I cm lyhieh, after leaving her his real and personal 


property for life, he said, “ I leave her at liberty 
to direct tlie disfiosal of the property amongst 
our children ))y will at her death in such maiinei* 
as she shall think lit, and shoubl she make nO' 
w-ill, I desire that the property existing at her 
death shall be divided, as far as it may be 
practicable to do so. equally betw-een my children, 
by her,” and had not any child born after the 
date of the will, but lived for some time after 
making it, and nhvays treated the two illegiti- 
mate children as his own children : — Held,., 
that the real and personal estate of the tes- 
, tutor was. subject to the interest given to the- 
' widow for her life, undisposed of bv the will., 
IK 

'' A testator bequeathed a portion of his estate 
! in trust for C. P. tov life, and. after his death,, 

, "the interest for the maintenanee of C. P. W.'s. 

; wife and education of his chihlren : at his wife's. 

! death the prinei|>n] to be equally divided among 
I his children then living," C. P. W., at the date 
; of t he codicil was immari'iod, but had illegitimate' 

; children, of which fact it was assumed the] 
! testator was cognisa at ; — Held, that such childi'cn 
! were excluded. R'nr^/p)' v. Wnrnpr. 20 L. J,, 
|Ch. 273: 17) Jnr. 141. 

I An illegitimate child not entitled under the 
I desei-iptioii of a child in a will, though, testator 
I knew there were no legitimate children in the 
i family. Godfrey v. 6 Yes. 43 ; 5 E. E. 

1 204. " ‘ 

I ^Testator gave legacies with mamtonanee ta 
I his TWO illegitimate children, naming them, by 
: 0. r».. and to all the other children he might 
, have ]\v her 6.000Z. each, and, after other bequests. 

, the residue among his said cliildren. By codicil 
I lie directed maintenance of another child born 
I since, also inteiiining his name with those of the 
j other children, in ihe first part of the will, only. 
/Jhat child entitled only to maintenance and a 
I share of the residue, not the legacy of G.0007. 

! Arnold v. Prerfoir 18 Yes. 288. 
i A father, in 1889. gave property to trustees in 
, trust to pay tlie income t‘> his “daughter A., the- 
! wife of J. H.," for life, and to divide the principial 
i between all the children of his daughter when 
I they should attain rwenty-one in equal shares, 

; and in case all the children of his daughter 
i should die under twenty-one without issue there- 
, was a gift ovei- in favour of a son. For some 
: time prior to the date of the will and the death 
.of the testator in 184u. J. H. and the daughter 
I were living togetlier as man and wife at B.,. 

; where the testator resided until within a few 
j months of Ids deatii. They were married in 1845. 

; riiree cliildren were born before the marriage, 
one before the testators will and two after his 
death. (.)iie child was born after the marriage : — 
Held, tliat tlie legitimate child only was entitled 
to the beipiest. 4///c.v’,y Trusts. In re, 45 L. J., 
Ch. 223 ; 1 Ch. D. 282 : 24 ^Y. 11. 202. 

Illegitimate children, unle.ss expressly men- 
j tioned, cannot be included in a class. Mmunds 
t V. Pwy, 29 Beav. 233 ; SO L. J., Ch. 279 ; 7“ 
j Jm^ (N.s.) 282 ; 3 L. T. 705 ; 9 W. E. 865. 

Bequest to “A. and her daughters” equally. 

A. had an illegitimate daughter at the date of 
the will, and never had any other daughter. 
xA. ]')redecefised the testator : — Field, that legiti- 
mate daughters alone could take under this, 
bequest, and that the construction was not 
altered by the circumstance that, in the same 
will, there was a bequest to B. and her son John, 
the son John being illegitimate. Kelly v. Ham^ 
motid, 26 Beav. 36. • 
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made a bcqucRt^ to his illegitimate divide a capital sum after the death of a legatee 
„ rn 1 _ y Qf fol^life between all his children and the ehiklren 

parts, one of which of M., the wife of W, B., and M. had six illegiti- 

^ Held, that they were hot 
, entitieci, and that it made no difference that the 
all his children, testatrix knew that M. had children whom she 
•ept bis sou i}\ Besides T. the testator left six believed to be legitimate, and that M. was aged 
hlren, of wlioni oiie danghtei', A., was also forty-nine at the date of the will : held, also, 
gitimate : — Held, that she was not entitled thtii Bem^hcrift \\ Beaclicroft {I Madd, 4B() : 10« 
a share as^one of the testator’s children, i 11. E, 242) and Fmser v. Pigoit (1 Youngc,, 
'Ih, In re, 87 Ch. 57)8; L, E. 8 Eq, 51)11 ; 854) have been overruled by other authorities. 
L. T. 4(52 : It; IT. IL 784. OrevlulV^ Tynst, In re, 3 SmL^ G. 5862 ; 22 L. J., 

ui illegitimate child not entitled to a share Ch. 485 ; 17 Jur. 842 ; 1 W. R. 208. 
lei’a devise to children generally, not with- Wherever the general description of children 
iding^a strong implication in the will in in a will would include legitimate children, it 
our^of that cidld. Cavtwvifjlit v. Taimivij. cannot also be extended to illegitimate children, 
es. 580;^ 5 E. li. 108. A testator devised a leasehold in trust for hiS' 

L testati'ix left a fund upon trust to ])ay the grandchild, Elizabeth, the only surviving child 
mne to E. H, for life, and after her death of his son William, and gave the residue of his 
“ all and every the child and children* of pro] )erty, after the death of his wife and daughter, 
S, PI. 8. left one legitimate and two ille- to all the children of his sons James and William, 
mtite childi'en living at the date of the will and of his daughter Sarah, in equal share ; Elizas 


son T. by name, and he divided tt 
bis t'esiduary estate into seven ^ 
he gave to his wife for life, with remaiiideramong I mate children only 
his children, to wiiom he gave the other six ])arts 
and he gave such six parts amon 
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illegitimate child cannot take pari passu with 
legitimate children in the absence of special 
directions, does not apply to a gift over ; and 
that on the death of the eldest daughter the 
estate went to the other children of the testator. 
Smith V. 59 L. T. 397. 

Where Intention Clear.] — In construing a 
will, a gift to “ children ” may include existing 
illegitimate children, if from expressions in the 
will, or from the state of testator’s family at the 
date of the will, the probability that he intended 
them to take is sufficiently strong, and this 
although the gift may be capable of being 
-extended to future legitimate children, so that 
such future legitimate children would take with 
the illegitimate children as a class under the 
same gift. Hill v. Cvooh, 12 L. J., Ch. 702 ; 
L. 11. G H. Xj. 265; 22 W, Pi,. 137. Affirming 
21 L. T. 188. 

A father by his will left property for his 
daughter, whom he described as Mary the wdfe 
of John Crook. i^Iary wms not in law the wife 
of John Crook, though she had gone through the 
ceremony of marriage with him, he being the 
widower of her deceased sister. The jiroperty 
wms to be held in trust for her for life to her 
separate iiseL “ iude pendent of her present or 
any^ future hasband,” with remainder to liei’ 
‘“children.' There was issue of the uniou 
between Mvd'j and John Crook four children, of 
whom two Avere living at the date of the wdll, 
and were always recognised by the testator as 
his grandchiidi'on Held, that the two children 
living at the date of the will took under the 
bequest to the chi h Iren of Mary Crook. Ib. 

Evidence of Intention—What is Sumcient.l— 
By his will, dated in 1862, a testator divided his 
residuary esi ate into certain shares, and gave 
•one of such shares in trust for his son (t. ha^lifc. 
and^ after his ileath in trust ‘“for the children " 
of Ct. hi 1815 Ct. lia<i married abroad, and lived 
with his wife until 1818. In that year he came 
to England, where he remained iintii his death in 
1888, His wife refuse! I h > accompanv him, and he 
never saw her again. She died iii 1878, aged 
seventy-four. Slie never had aii}* (.dnldren, and at 
the date of the testator’s w'ill was fifty-eight years 
of ago. and therefore jiast child-bearing. In 1851 
U. cohabited with a woman, bv wdiom he had 
four illegitimate chiidreii, born between tlie 
years ^185 1 and 1858. In 1851, after the birth 
of O-.'s eldest illegitimate child, the testator 
became awsire of the condition in which G. was 
living, hilt the testator recognised and treated 
all the four (diildreri as the children of his son: 
—Held, tliat, although it was possible that the 
testator might have intended to include the 
illegitimate elnhlren, mere probability was not 
sufficient, and that, if ho bad the intention, he 
had failed to express it adequately, and, there- 
lore, that the four illegitimate diiMren did not 
take any interest under the residuary gift. 
Mrnwkiu In re, lOujffcftx. Jfhvione, 61 L.'x. 168. 

To enable an iUegitimate daughter to take 
under a lieqiiest in favour of claimiiters as a 
class, It IS not sufficient to shew that there was, 
at the date of the will, no possibility of legiti- 
mate daughters, and that the claimant wSs a 
reputed daughter ; but evidence must be given 
irom wliieli the testators knowledge of these 
facts may be inferretl HerlmrL Iti re. 1 J. & 


,1 I , *• u , 

I , I ' y ; 

■J'''!',; '.O'O 


A testator bequeathed trust funds and moneys ' 
“in trust for all the children, to be equally 
divided amongst them, their respective execu- 
tors, administrators, and assigns, of my brother 
H. M. W., of my neiihe^v A. W. D., of my sister 
H., C. I)., and of my niece M. B., of Jamaica, 
and my nephew G. D. himself (if he shall be 
then living, but not otherwise, G. D. taking a 
share with all such children), and the respective 
shares of such children to be absolutely vested 
on my decease.” IT. M, IV. Avas dead at the 
date of the will. He left three illegitimate 
children only, -who survived testator. There wuis 
enough in the case to enable the court to pre- 
sume that tiie testator Avas aAvaic of the state of 
PI. M. W.'s family Held, that the children of 
H. M. W. could take under the bequest. Hihte 
V. Wood, 42 L. J., Cli. 545. 

A testatrix by her Avill, dated in 1867, gave to 
her executors a sum of stock upon trust "to pay 
the income to her niece Martha M. (Avife of 
Walter John M.) during her life, and after her 
death to pay the same income to the said Walter 
John M. during his life, and after the death of 
the survivor to divide the stock between the 
children of her said niece, the same to be vested 
interests at tAventy-one. At the date ‘of the Avill 
Martha M. had eight children. Slie had for 
many years prior to the date of the will lived 
Avith Walter John M. as his Avife, and all the 
children Avere born before her marriage AAuth him, 
vAdheh took place shortly before the" date of Hie 
AAill. The testatrix always believed that her 
niece and her husband Avere married before they 
commenced living together, and that the children 
were legitimate. 8hc alAAvays took great intei’est 
ill the children, and paid ilieir school and other 
expenses. At the date of the Avill Martha M. 
was fifty years of age. and she had not had a 
child for six years :--Held, that the children 
were not entitled to the fund. Hrown, hi re, 
Penrone v. Humiinfj, 68 L. T. 159. 

A direction in a will that the testator's brother 
shoulil be his executor to arrange, dispose of, and 
settle iiis aifairs. and the appointment of the 
brother to bo the guardian of the testator's 
daughter and only child, Avho Avas aftei’AA’ards 
discoverod to be illegitimate, do not amount by 
inqilication to a bequest of the jiersona] estate 
in favour of tiie f laugh tei'. horh v. Hnvk 1 
Buss, ck ;M. 645 ; 1 L. J. (o.S.) Ch. 155. * ’ 

A testator gave the residue of his estate to B., 
the interest to be paid to her until her first-born 
son should attain the age of twenty-one years, 
(Uie-half of the said principal sum "then to be 
|)aid to her aforesaid son. the other half to be 
paid to liis mother. Should liis mother die 
before the said son, the AA'hole to be paid to him ; 
should the aforesaid, son die before his mother, 
his share to go to her. B. had one illegitimate son 
at the date of the Avill, ayIio was maintained ]>y 
Hie_ testatoi' Held, that this son Avas not 
entitled under the above bequest. JDurr«7it v 
hrieiid, 5 i)e G. ik 8m. 848 : 21 L. J.. Oh 858 • 16 
Jtir. 709. ' ■ ’ 

The testator, in I860, was seized Avith paralvsis 
at tiie house of his sister-in-Iaw', M. A. "l. 
and her husband, and remained there till hi*s 
death. M. A. L. had been marrieil seven years, 
and had by her husliand three children, aged 
sixteen, thirteen, and eleven, born before her 
with him, but treated as legitimate. 
Ine testator aalus intimate AAdth them. Beim^ 
worse, he was advised by his medical attendant 
to make his Avill, and made one dated the 7th of 
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“October. 1800, containing’ the following disposi- 
tions I give and bequeath the following 
legacies to tiie following persons (that is to 
say)/' alter which followed gifts of legacies to 
persons named, *^anil to each of the children of 
M. A. L. the sum of ~>l. for mourning, the same 
to be ]>aid into the hands and on the receipt of 
the said A. L., their mother, for them, iiot- 
withstariding their coverture and their niiiio* 
rity.” On the 5th of August. 18(>1. he made a 
codicil, 'by wliich he bequeathed 400/., on the 
deatii of an annuitant, -‘unto and equally be- 
tween all the children wiio shall Ije then living 
of M. A. L., share and share alike.'’ and con- 
firmed his will excc})t as varied by the codicil. 
He died two days afterwards. M. A. L., who 
was aged forty-four when the will was made, 
never had any legitimate child. On the death of 
the tmnuitaut in 1884. the three children claimed 
the 400/., and the executors, one of wdiom was 
the residuary legatee, took out an. oiaginating 
snminons to have rlie point decided. It was held 
that the children w’ore not entitled, but gave the 
costs of all parties out of the 400/. The children 
appealed: — Held, by Cotton. L.J.. that the 
appellants \vere not entitled, for that no repug- 
nancy or inconsistency in the wull would result 
from giving to the word ‘‘ children ” its proper 
sense of legitimate children ; rhat the three 
children, therefore, were not entitled to the 5/. 
legacies, and whether, if they had been so 
entitled, the word ''children” in the distinct 
gift in the codicil ought to 1)0 construed in the 
same way as in the will, qurere. But held, by 
Bowen and .fry, L.JJ,, that there was enough in 
the wi.ll, as explained by the surrounding circum- 
stances, to shew that tlie testator used the word 
“ children ” in a sense which wmuld apply 
(whether exclusively or not) to the existing 
children, and that the word must have a similar 
interpretation in the C(Xlicil, and that the appel- 
lants, therefore, were entitled to the 400/. : — 
Bfeld, that the costs of the proceedings must be 
borne by the residuary estate. IIau‘l(l\ne, In re, 
Gramje v. Stunhi, sLCh. D. 511 ; 54 L. T. 322 ; 
34 W. K. 327 ; 50 J. P. 390— C. A. 

Illegitimate children not entitled, under the 
description of children ” in a will, the intention 
not being sutliciently apparent upon the face of 
the will. ILirrls v. LloucL Turn, E. 310 : 24 
H. E. t;8. 

Bequest to the children of A. described “ spin- 
ster,” and nothing on the face of the will shew- 
ing tliat illegitimate children were intended, 
inquiry whether she left illegitimate children 
refused. Osmond v. Tindall, 5 Yes. 534. 

Illegitimate children of an unmarried sister of 
the testator described in the will by her maiden 
name are entitled to shares in a legacy to her 
“and her two youngest daughters.” SararjOY. 
Rohertsou, L. K. 7 Eq. 176. 

A testatrix, wlio was never married, describing 
herself as a spinster, bequeathed her property in 
trust for her children. 8he had four illegitimate 
children at the date of will, three of whom and 
an after-born child were living at her deatli, and 
in a codicil she described her children by name : 
—Held, that the children, Jiud not the next of 
kin of the testatrix, wore entitled to her property. 
Clifton V. Goodhin, L. E. 6 Eq. 278. 

Description, how far sufacient,] — A natural 
daughter being included by description in a 
prior class of daughters was held entitled to take 
with legitimate daughters under a subsequent 


I general gift to “ iny daughters.” Worh- v, 

I Ciihitt, 19 Beav. 421 ; 2 Yt. E. 633. 

Under a first bequest of a fund in moieties tO' 
the children of A. and B. respectively, at the 
death of the testator A. had six legitimate and 
two iEegitimate children, and B. had one legiti- 
mate and three illegitimate cluldrcn, wdio, in 
relation to another bequest, were named : — 
Held, that the illegitimate children of A. were 
not entitled, but that the children of B., as weU 
; legitimate as illegitimate, -were entitled to share 
: in the bequest. Under a second bequest to 
, A. and her children, including a daughter by 
; name who was illegitimate, but A. "had no- 
i other daughter of that name : — Held, that the 
j daughter was entitled to share in the fund, 
i Meredith v. Farr. 2 Y. & C. C. C. 525 ; 7 Jur, 

I 797. 

' A testator, after appointing J. L. B. one of liis^ 

I executors and trustees, describing him as “ my 
I sou-in-law,” and making various <le vises and 
i bequests of his })i'operty to his three sons- 
! nominatim, gave other ju'operty to his trustees- 
j upon certain trusts for his two daughters respec- 
I tively, describing them as “ my daughter M. A, 

I M., the wife of the said J. Tj. B./’ and “ my 
I daughter A., the wife of W. W,” He then 
i devised and bequeathed his residuary real and! 
personal estate to his trustees upon tj'ust for 
such of his “ children ” living at his decease, 
and such of the issue then living of any child or 
children of his dying in his lifetime. M. A. M. B. 
was illegitimate : — Held, that the will shewed a 
sufficient expression of intention on the part of 
the testator to include M. A. M. B. under the 
term “ children,” and that she was therefore 
entitled to a share in the residue. Froum, In 
re, Walsh v. Browne, 62 L. T. 899. 

A testator described E. W. and another person 
(who was a legitimate nephew of the testator) 
as “ my two nephews.” He gave his residuary 
estate ui)on trust for the “"children” of his 
brothers E. H. and T. H., and of his sister J. W., 
and of his late sister S. B., in equal shares, with 
a gift over if any one or more of his “ nephews 
and nieces” should die before him leaving 
childi'en. R. W. was an illegitimate child of 
J. W., who had four legitimate children, three 
sons and one daughter : — Held, that the circum- 
stance that E. W. was described by the testator 
as “nephew” was not sufficient to entitle him 
to share under the gift to the children of J. W. 
//(v//, In re, Bransfun v. Weif)Mman, 56 L. J., 
Ch. 780 ; 35 Ch. D. 551 ; 57 L. T. 42 ; 35 W. li. 
797. 

A testatrix bequeathed to A., “the eldest 
I daughter of my deceased daughter, B., my gold 
watch.” And she bequeathed other property to- 
ti’ustees “in trust for such of the children of 
my said deceased daughter, B., who shall attain 
twenty-one, absolutely, equally, share and share 
alike, the shares of such of them as shall be 
daughters to be for their sole and se],>arate use.” 
S. had two legitimate children, a son and a 
daughter, and she had also an illegitimate 
daughter, who was the person spoken of in the 
will as “A., the eldest daughter of S.” : — Heldy 
that there was a sufficient indication of an 
intention that A. should be included in. the 
description of “the children of B.” Humphries, 
In re, Smith y. MUlidqe, 24 Ch. B. 691 ; 49 L. T. 
594, 

A testator gave specific legacies and the residue 
ht his personal estate to his children nominatim, 
payable to them at twenty-one or marriage, tie- 
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nlso gave rbe residue of his real estate, subject 
to the pavmeut of an annuity to his wife, and 
-other Trusts, between all his sai<l children (not 
naming them), share and share alike ; and 
directed, in ease any of his children by his second 
wife should die without issue, before he or she 
should attain twenty >oiie, that the interest of 
each in his. the testators, last-mentioned real 
.and personal estate, together with the thereiri- 
]jefo]'e-inentione«l legacies bequeathed to them 
respectively, should go between his said second 
wife and such of his childi’en by her as should be 
living, kQ. Hehl, that one of the said legatees, 
who was an illegitimate daughter of the testator 
by his second wife, was entitled to share with 
theif legitimate children in the residue of the 
Tesrator’s property. Emna v. Dark\% 7 Hare. 
■lilN ; IS L. J., Ch. ISO. 

A testator, by his fourth codicil, made gifts to 
j\I.. his wife, and E., their child, and also to a 
boy, F., and in this co<Kcil he spoke of E. and F. 
as “ the children,” and appointed his wife their 
guardian. By the fifth codicil he bequeathed 
4,000/. to M. “for her own and the children’s 
benefit.” The marriage of the testator with M. 
turned out to be invalid Held, that by the 
term “chiidron” in the fifth codicil E. and F. 
were meant. BaHley v. Tnhher, 16 Beav. 510. 

Gift to a woman, designated by the testator as 
his wife, for herself and the children’s benefit : 
—Held, by reference to a previous codicil, to 
include the child of another woman, though that 
woman reputliated the guardian appointed by 
the te.stator for her child. Ilctrt y. IViU, 22 
L. J., Ch. SOO, 

A te.stator gave a legacy to a woman whom 
he had deceived by pretended ceremonies of 
marriage, to be used for her own and the 
■childreids benefit, and he appointed her their 
guai-diau : — Held, with reference to a former 
codicil, to comprise her child and the child of 
.another woman, both of whom were specifically 
named in the former codicil. Ih, 

^ A te.stator, at the date of his will, had a wife 
living by whom he never had issue, but by 
another woman who was commonly supposed to j 
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presuniablT past child-bearing. Charlotte died ’ But cannot take by the description of child 
in 1885. These were the only children she ever | of his reputed father, until he has acquired the 
had, and only one of them survived her. The; ’ ^ ^ ^ 

testator was well aware of the connection of his | 

■sister with Thomas H.. visited at the house where j 
they resided, and recognised the children of his ) 
sister h\ I’liomas H. as his own nephews and i 
nieces: — ITeld, that the testator in describing I 
his sister Charlotte as the •• wife ” of Thomas H., | 
when he knew she was not so. and in using cor- j 
relatively with that the expression "children” 
to describe the o'ii’spring of a woman whom lie 
knew nor to be lawfully married, had shewn 
that he did not use the term "children” in its 
strict legal sense ; and that, applying the prin- 
ciples laid down in IliV v, Crooh^ supra, col. 

759, the illegitimate cliildron of Chaidotte were 
iiitendctl, and were entitled to take tuider the j 
gift in the testator's will. IlUl v. Cm>li and ! 

JDorhi V. Dorui. (supra, col. 755) explained. | 

Ayle.s In re (supra, col. 756), EJlh v. 

lioiidimn (infra), and Meifson v. 'Hi tulle (supra), 
considered. Horner. In re. Etuilcfon v. Horner. 

57 L. J.. Ch. 211 ; 37 Ch. D. 695 ; 58 L. T. 103 : 

36 W. E'. 348. 

A testator bequeathed his residuary estate in 
trust for his four chihlren by name, including 
•'X. J. H. the wife of J. H.,” ami declared that 
his trustees should stand possessed of the share 
thereinbefore given to the said A. J. H., upon 
trust to invest the same and pay the income to 
the said A. J. H. during her life, and so that 
■'*’ during any coverture'’ she should not have 
power to anticipate the same, and, after her 
■death, in trust for “ the children or child of the 
.said A, J. PI.A who being a son or sous should 
attain twenty-one, or being a daughter or 
daughters, attain that age or marry, and if more 
than one, equally. J. H.had married a sister of 
the testator, who died in the testator’s lifetime, 
and after her death had gone through the 
-ceremony of marriage with the testator’s daughter 
A. J.. and had had a child by her. The testator 
was aiware of these facts. After the death of the 
testator, two other children of J. H. by the 
testator’s daughter A. J. were born. She after- 
wards died : — Held, on the authority of IIornei% 

In re (supra), that the child born before the date 
<>f the ■will was entitled to the share. ILirrmn^ 

In re. Ilarrhon v. Illquon. 63 L. J., Ch. 385 ; 

[1894] 1 Ch. 561 ; 70 L. T. 8i“.S. 

See also Peeso^cE DESiaxAT.E, post, col. 858. 

Reputed Children.] — Under a devise by a 
married man. having no legitimate children, “to 
the children which 1 may have by A,, and living 
at my decease,” natural children wdio had 
acquired the reputation of being his children 
by her before the date of the will, entitled, as 
upon tlie whole will intciiLled, and suiiicieiitly 
described : rejected as a description of the, 

•devisees passages in a written book, un attested, 
of w'hich ])robate was admitted under a reference 
in the will to “ the observations and directions 
■which I shall leave in a wiittcn book.” Whether, 
if there were also legitimate children by the same 
mother, they could take together under the same 
liescription, and wdiether future illegitimate 
children can take under any description in a will, 
qu^re. WilUmon v. Adanis^ 1 V. & B. 42-2. 

Affirmed, 12 Price, 470 ; 12 'll. 11. 255. 

Bastard may take by purchase, if sufficiently 
described, and having acquired the reputation 
of the child of that person. 8. <7., 1 V. & B. 


the expiration of such term to the children 
which he might have by A. L., and living at his 
death, or born six months after, and in default 
of such children, to his nephew. The wife died, 
and the testator published his will after her 
death : — Held, by the judges and house of 
lords, that the children of A. L. who had 
previously acquired the character of reputed 
children of the testator by A. h. took an estate 
in the lands demised. 8. C., 12 Price, 478 ; 12 
E. E. 255. 

Where J. S., who had contracted a marriage, 
which was void ab initio, and had from that 
marriage one son, made his will, and gave the 
residue of his personal estate to all his children 
by his reputed wife : — Held, that a son born at 
the time of the making of the will, having the 
reputation of being the testator’s child, wms 
entitled, although illegitimate. Ballmj v. SneU 
ham, 1 Sim. & S. 78 : 1 L. J. (o.S.) Ch. 35. 
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any possibility be, any persons strictly answering 
tbe description of children, it is necessary to 
resort to evidence dehors the will for the purpose 
of finding whether there were any who had 
acquired "the reputation of children, and it is 
possible for illegitimate children to acquire that 
reputation, WoodJnmselee QLord) v. DaUymjyle, 

2 ker. 419 ; Id it. R. R93. 

Gift to “Natural” Children.]— A. B., in 1857, 
bequeathed the whole of her estate , to E. B., 
then living with her as her husband, for his use 
for life : aii.l after his ileatli to be equally divided 
between the Jiatural children of E. B. which 
migdit be then living. E- B. lived with the 
testatrix as her husband, but was not maiiicd, 
and there were living with him and the testatrix 
two natural or illegitimate children winch she 
had had by him. and he had no other natural 
children Held, that the description of the 
obiects of the testatrix’s bounty \yas suthcient, 
and that the two natural chiidren of the testatrix, 
in case tliey survived E. B,, would be entitled^to 
the fuml. ' Bentley v. BVeardA Jur. (N.S.) 652. 

Bequest to A. and B, for life, and af terwanls 
to their surviving chiidren (which gift failed), 
and in default to the children legitimate or 
illegitimate, of rny brother H.,’' equally. H. had 
five illegitimate chiidren at the date of the will, 
two of predeceased the testator, ana he 

had nine legitimate children after the testators 
^leath Held, that the gift wms valid, and that 
the property was divisible amongst the three 
illc^’^itiinate and tbe nine legitimate children. 
Barnett v. Taywcll, 31 Bcav. 232 : 31 L. 3- Eh. 
629; 8 Jar. 787 ; 7 L. T. 121 ; 10 W. R. 

679. ^ , 

Hift of income for “ my wife Ann, my natural 
daughter Ann, and all my other daughters, ’ 
folimved by a gift of the capital "to be divided 
among mv said wife and all my daughters : 
Held.'that the latter gift included the natural 
(laughter. Worh v. CWifl, 19 Beav. 421 ; 2 
W. U. 633. 
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Gift to Children not In Esse at Bate of Will.] 

—It is settled that a bequest cannot be made by 
a man to his future illegitimate children, for 
tliov can have acquired no title by repute ; but 
it is nut settled whether a gift can be made 
to The future illegitimate children of a woman. 
Bratt Y. MJteiC 22 Beav. 32S. Affirmed, ^25 
L. J.. Ob. 686 ; 2 Jur. (N.s.) 1055 ; 4 W. R. 772 
— L.JJ. ' . ^ 

A testator having married his deceased wires 
sister, and while living with her as his wife 
made his w'ill wliereby he gave all his real and 
]tei>.onal estate ‘Ho my wife” for life, and after 
her death, upon trust “for all and every my 
children licniafter to be born.” At the date of 
the will he had no children whatevei', but two 
davs after a son was born : — Held, that the gift 
“TO my wife” was good, but that the son could 
not take under the gift to his children here 
after to be born.” Ih, 

Bequests to illegitimate children, in esse, will 
take elfect when they are appropriately described ; 
but a prospective gift to future illegitimate chil- 
dren of a woman is wholly void. JBdworth v. 
Foj 7 e, 27 Beav. 71 ; 28 L. J., Ch. 905 ; 5 Jur. 
(N.S.) 996. 

A devise of two houses and hereditaments to 
such other child, if any, that may^be born of 
my housekeeper, in my lifetime, or in due time 
after mv death ” : — Held, that a natural child of 


the testator by his housekeeper, born after the 
date of the will, could not take. Ih. 

The children of a marriage lictween a man 
and his deceased wife’s sister, born after the date- 
of the instrument of gift, are equally, wn’th any 
other illegitimate childi’cn, excluded from partici- 
natino" under a gift to a class. IL)iOff }'tJt-. othci - 
Uc l\fnh V. jniu, L. R. 2 Ecl. 389 ; 12 Jur. 
(N.S.) 794 ; 14 L. T. 544. _ 

Bemble. a bequest to future lUeginmate chil- 
dren is void : and there is no distinction bctwceij^ 
illegitimate children described as the children of 
a particular mother, without reference to their 
paternity, and those wffio are described as the 
children of a particular father. ^ 

Bequest of a sum of money to a trustee in trust 
to pay to A. N. the interest during her life, or 
until lliQ married, for the support of her children, 

W. and R., and in case of her deaHi or marriage 
to apply it to the use of her eliildren ; and on 
their coming to the age of tw^enty-one, to divide 
j the said sum. between them. The children of 
Li. N. born after the date of the will, and in the 
lifetime of the testator, do not take under^thiis.^. 
bequest. Comioi\ In re, 2 Jo. & Lat. 4o6 ; 8 

Ir. Eq. E. 401. ^ , r.na 7 

A testator by his will gave to trustees 1,000^. 
stock on trust to pay the dividends to his nephew 
for life : and after his decease, in case his nephew^' s 
wife should survive him, to pay the same to her 
for life, and afterwards on trust to pay the capital 
among his nephew’s children. The nephew^ died 
unnmiTied, but left surviving a wmman wnth 
wiiom he had cohabited for many years, who was 
supposed by the testator to be his wife, and was 
frequently 'referred to as such Held, ^ the git fc, 
was void. Burenporf ^ Ti'inst, In re, 1 bin. & H, 
126: 17 Jur. 314; 1 W. R. 103. 

One devises 3,000/. to aU the natural children 
of his son by J. S. : the bastards born^ after 
making the will shall not take ; though in the 
principal case the money w'lis to be paid by the 
executors, as the testator by deed should appoint,- 
and the testator afteiwards ma<le the decd^ of 
appoint, inent, the deed of appointment referring 
to the will was held as part of tbe wull. Metlumi 
V. BemnBi Ire (Lnlie), 1 P. Wins. 529. See 8 Price, 
'n ; 22 R. R. 691. 

A testator devises his real and personal pro- 
perty to trustees upon, trust for four children of 
M. b., wdiom he descrilied by their respective 
names, “ together wn*th every other child or 
children of the body of M. D., alive at my <lecease, 
or born wdthin iiine months nfterwnrds, share 
and share alike.” M. D. had two other children 
born after the date of the will, but before the 
date of a codicil to it, and these, as wnll as Hie 
four previously born, wnre all illegitiniate. The 
children born after the rlate of the will are not 
entitled to aiiv share of the jiroperty. Jlorthner 
V. West 3 Riiss. 370 ; 5 L. J. (o.S.) Ch. 181 ; 27 
R. R. 98. , , V:,i ; 

Testator, believing that his brother J. was 
married to B., gave to each of J.’s children, 
“except his eldest son E. J., and his daughter, 
M. L., 100/.” He gave a fund on trust to apply 
the income for the benefit of 3., “or of his wife, 
or all or any of his children,” during J.’s life, and 
after liis death to pay the income to the “present 
wife,” of J., “if she shall become his widowq” 
for life, with remainder in trust for all the 
children of J., “ except his eldest son E. J., and 
his daughter M. L.” Elsewhere in his will he 


spoke of' his “nephew E. J.,” and of the “brother 
nf eim'rl ttl ,T ” fliul “nil the othev children” 
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of J. He gave his residnarj personalty to his 
‘‘niece M. L., daughter of” J. The will was 
dated in 1889. J, died in 1890. The testator 
died in 189L J. lia<l been married many years 
before, and his wife died in 1875, leaving two 
<la lighters, M. L, and anothei', who both survived 
the testator. J, subsequently cohabited with B., 
by whom lie had seven illegitimate children, 
including E. J., one of whom was born after the 
will, and all of whom survived the testator : — 
Held, that all the gifts were valid, except that 
the illegitimate child born after the date of the 
will could not take. Lowe, hi re, hamUj v. 
Platt, 61 L. J., Ch. 415 ; 40 W. E. 475. 

Children to he in esse at Testator’s Death.] 
— An illegitimate child or illegitimate children 
in esse as a class may take under a gift to a 
child or children as a class, if it appears certainly 
from the context, or proper evidence, that they 
are the persons meant by the word “child” or 
“ chi Idren.” But illegitimate children uubegotten 
at the time of the testator’s death cannot under 
any circumstances be entitled under such a de- 
scri])tion. Holt v. Shulrey, 38 L. J., Ch. 126 ; 

L. E. 7 Eq. 170; 19 L. T. 669; 17 W. E. 
249. 

A person who had gone through the ceremony 
of marriage with M. L., his deceased wife’s 
sister, who had two daughters, C. and E., by 
him, and who was enceinte with a third at the 
date of the will, gave a moiety of his property to 
trustees in trust for M. L. for life, and after her 
death for his reputed children C. and E., and 
all other children which he might have or be 
reputed to have by M, L., then born or there- 
after to be born. The third child was born 
before the testator’s death, and was ackiiow- 
ledgeil by him as his child Held, that the 
after-born child was entitled to share with her 
sisters under the will. Oeeledoii v. Fidlalove, 
43 L. J., Ch. 297 ; L. E. 9 Ch. 147 ; 29 L. T. 785 ; 
22 W. E. 305. 

H. by his "will gave a trust fund “in trust for 
my four natural children by M. E. M., viz., 
J., C., E., and J. H., and ail and every other 
children and child which maybe born of the said 

M. E, M. previous to and of wdiicli she may be 
pregnant at the time of my death, share and 
share alike.” Besides the four children named 
in the will, there were three other children born 
of M. E. H. after the date of the will and before 
the death of the testator, all of whom 'svere known 
by his surname : — Held. (1) that upon the con- 
struction of the will the word “ children ” must 
be taken to include illegitimate children, and 
was not void for uncertainty ; and (2) that, being 
a gift by will to illegitimate children of the 
testator to be in esse before the death of the 
testator, it was a good gift within the rule laid 
down in Ocvledoiix. Pnllalove (supra), and that 
the children who came into esse after the date 
of the will and before the death of the testator 
were entitled to share in the gift. Ilastids 
TrvMn, hi re, 56 L. J., Ch. 792 ;"35 Ch. H. 728 ; 
57 L. T. 168 ; 35 W. E. 692. 

A gift by a testator or testatrix to his or her 
unborn child by a particular person, not being 
the wife or husband of the testator or testatrix, 
is good provided the child has acquired the 
reputation of being such before the death of the 
testator or testatrix. Goodiom, In re, 43 L. J., 
Ch. 258 ; L, E. 17 Eq. 345 ; 22 W. E. 619. 

When, therefore, a testatrix who had gone 
through the ceremony of marriage with the 
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husband of her deceased sister bequeathed her 
residuary estate upon trust for all her children 
by him, and died eight years after the date of the 
wiE, leaving two children, one of whom was born 
at the date of the will, and the other only a few 
weeks before the death of the. testatrix :~Held, 
that the second child, having before the death of 
the testatrix acquired the reputation of being her 
cbild by tbe husband of her deceased sister, was 
entitled to share in the estate. Ih. 

The ultimate limitation in a settlement was to 
ail the children, as well those already born as 
hereafter to be born, of A. and B., his wife. B, 
ivas the settlor’s sister, who had been married to 
A. five years before the date of the settlement. 
They never had any legitimate children, but 
before their marriage B. had several children 
still living, who were reputed to be children by 
A.. : — Held, that these children were entitled to 
the property under the limitation. Gahh v. 
Prendergast, 1 K. J. 439 ; 3 Eq. E. 648 ; 24 

L. J., Ch. 431 ; 1 Jur. (N.S.) 900 ; 3 W. E. 395. 

Semble, the construction of these words in a 

wdll would exclude illegitimate children born at 
the date of the will, because of the possibility 
that legitimate children might have been born 
before the testator’s death. Ih. 

C., after the death of his second wife, went 
through the ceremony of marriage with M. L., 
her niece, by whom he had two children, one 
posthumous. By his will he gave to trustees all 
his estate, to sell and convert, and pay the interest 
of SjOOOZ. to his wife, M. L. C., for her life, in 
case she should so long continue his widow, and 
subject thereto to all and every his children 
(naming them), and all and every other child 
and children that he might have by his said wife 

M. L. C. The testator left chilcheri by each wife : 
— Held, that M. L. C. and her child born before 
the testator’s death took, but not the posthumous 
child. Smith v. Charles, ll L. T. 533; 13 
W. E. 224. 

A testator bequeathed money upon trust for 
his reputed daughter for life, and after her death 
to her children. He was aware that she was 
living in concubinage and had illegitimate chil- 
dren : — Held, that her illegitimate children, one 
of whom was born after the testator’s death, took 
under the will. Williams, hi re, 10 L. T. 
405 ; 12 W. E. 818. 

A testatrix gave all her property to trustees, in 
trust for life, and then to pay and divide the 
fund “ to and among all the children of N., born 
or to be born,” who should live to attain twenty- 
one or marry. N. could not be proved to have been 
married. At the time of the will she was living 
with a man supposed to be her husband, and by 
common reputation in the neighbourhood they 
were man and wife. There were three children 
of H. living at the date of the will, and 
also at the death of the tenant for life, all 
well known to the testatrix, and all of whom 
lived to attain twenty-one. H. never had any 
other child. On the application of these three 
children, after notice to all persons claiming in 
default of them, and no opposition nor sugges- 
tion as-to their illegitimacy, the fund was ordered 
to be paid to them, without any further proof 
of K.’s marriage beyond common reputation. 
Niason, In re, 2 Jur. (x.s,) 970. 

CMldren eu ventre sa mere.] — Bequest to a 
natural child On ventre sa mere : — Held, good if 
there is not affixed to gift bycouvstruction of will 
a condition precedent tbatdt must be ascertained 
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to be the child of testator. Jl^vutis v. Massey 8 A father directed the imcoiue of one-half of his 
Price, 22 : 22 li. E. 691. residuary estate to be paid to his son during his 

Under a bequest*“to such child or children, if life and afterwards to his lawful issue ; one of 
more than one, as A. may happen to be enceinte the issue was en ventre sa inere at the date ot 
of by me,” a natural child of which she was the death of the tenant for life, but his parents 
then pregnant cannot take, though a bequest to were not married till after that date, though 
the natural child of which a woman was enceinte, before the birth of the child Held, that such 
without reference to any person as the father, child was not entitled to share in the distribution 


would probably be good, having no uncertainty. 
Earle v. 17 Yes. 528 ; 11 E. E. 130. 


child was not entitled to share in the distribution 
of the half of the residue. Curia ss, In re, 45 
L. J., Ch. 118 ; 1 Ch. P. 400 ; 33 L. T. 630 ; 


Beqxiest to the natural child of which a woman 24 W . E. 204. 
was enceinte, without reference to any person as 0., by his svill, dated the 9th July, 1868, be- 
the father :--Held, good, there being no uncer- qiieathed property to trustees for his reputed 
tainty in the object described. Gordon'^, Got- children, C. 0. and E, 0., ‘*aiid all other the 
iloR^ 1 Mer. 141 : 15 E. E. 88. children which he might have, or be reputed to 

An illegitimate child may take by particular have, by M. L.” (his deceased wife’s sister, with 
description before its birth. Dawson v. Daivson, whom he had gone through the ceremony of 
6 Madd. 292. marriage), “ then born or thereafter to be born.” 

One devises S.OOOZ. to all the natural children At the date of the will M. L. was enceinte ; and 
of his son by * J. S. ; the bastards born after six months later she had a child, who was named 
making the \nll shall not take ; nay, the child M. 0., otherwise L., and was born on the Gth 
en ventre sa mei'e shall not take. And though in January, 1869. The testator died on the 25th 
the principal case the money was to be paid by the December, 1870: — Held, that M. 0., otherwise 
executors, as the testator by deed should appoint, M. L., was entitled to share in the bequest, 
and the testator afterwards made the deed of OoclestoiiY. Eullalove, 43 L. J.,Ch. 297 ; L. E. 9 
appointment, the deed of appointment referring Ch. 147 : 29 L. T. 785 ; 22 W. R. 305. 
to the will was held as part of the will. G. B. went through the ceremony of marriage 
Mefham v. Devon slure {Dulte^, IV, Wms. 529. with J. A. G., whose husband had deserted her 
Anti see 8 Price, 22 ; 22 E. R. 691. and gone abroad many years before and was 

A testator, who had married his deceased wife’s believed to be dead, but G. B. was aware that 
sister, gave his real and personal estate to trus- there was no certain information of his death, 
tees for my wife ” for life, and after her decease Shortly afterwards G. B. made his will, by which 
for all and every “ my children ” hereafter to be he gave '* to my dear wife J. A. B., formerly 
born. The testator hadno chiklrenat the date of J. A. C.,” an interest in certain chattels during 
his will, hut his then wife was enceinte, and her widowhood, and also gave to her the income 
shortly afterwards a son was born Held, that of his residuary personalty during widowhood, ^ 
there was a sufficient designation in the will to and after her decease or remarriage he gave the 
entitle the wife to a life interest in the estate ; but corpus to “ all and every my child and children,” 
that, the gift being to a class, the restrictions upon as therein mentioned, and in default of children 
such iiiarriages dhl not permit his son to be con- to his nephews and nieces. G. B. and J. A. C. 
sidered one of that class, and that there was no cohabited for more than a year and a half after 
sufficient dosiguatioii by which he could take, the date of the will, when G. B. died leaving 
Dratt V, Mathen\ 22 Beav. 328 ; 4 W. E. 418. J. A. C. enceinte of her only child. She enjoyed 
Affirmed 25 J,, Ch. 686 ; 2 Jur. (n.S.) 1055 ; the income of the residue till her death, upon 

4 W. K, 772— -L.JJ. which event the nephews and nieces claimed the 

A gift to “children” (meaning illegitimate property under the gift over, and proved that 
cliihlren) includes a child en ventre sa mere at J. A. C.’s child was illegitimate, her former hus- 
the date of the gift. Crooh v. HiU^ 46 L. J., Ch. band having been alive at the time of her marriage 
319; 3 Ch. D. 773 ; 24 W. E. 876. to the testator : — Held, that the child could not 

A bequest in favour of a woman’s illegitimate take. Oedeston v. Eidlalove (supra) leaves un- 
ehikl en ventre sa jiTcre at the date of the will, touched the rule that there cannot be a valid 
though not born until after the testator’s death, gift to a future illegitimate child desciibcd solely 


is not contrary to public policy. Ib. 


by reference to its paternit}". Goodwin" s Trust, 


A father, whose daughter had with his know- In re (L. E. 17 Eq. 345), observed upon. Bolton, 
ledge gone through the ceremony of marriage Li re, Brown v. Bolton, 55 L. J., Ch. 398 ; 31 
with J. C., her deceased sister’s husband, and had Ch. D. 542 ; 54 L. T. 896 ; 34 W. E. 325 ; 50 J. P. 
had two children by him. made his will at a time 532 — C. A. 


when he knew she was again enceinte. 


Whether an illegitimate child en ventre sa 


thereby gave leaseholds to trustees on trust for mere at the testator's death, but not en ventre 
my daughter IM., the wife of J. 0.,” for her life, sa mere when the will was made, can take as the 
with remainder to ‘‘ the child or children of my reputed child of the supposed father, quaere, 
daughter C.” as she should appoint, and in Ih, 
default for her child or children equally, and if 

none, then over. The testator died three months Children of "Women past Child-hearing.] — Be- 
before tlie third child w'as born. M. appointed quest of stock upon trust to pay the dividends to 
to the two children born at the date of the will, one for life, and then to divide the capital equally 
the child of which she was then enceinte, and a “ between all the children of G. and the children 
former child begotten and born after the testator’s of M., the wife of W. B., who should be alive at 
death. The house of lords having decided that the respective deaths of the said G. and M.” M. 
the two children born at the date of the will was married at the date of the will ; she died 
w'ere sufficiently designated, and that they took after the testatrix without lawful issue, but 
under the gift in the will : — Held, that the leaving several illegitimate children, all born 
child en ventre sa mhre at the date of the will also before the date of the will, and whom the testa- 
took under the gift , but that the child begotten and trix believed to be legitimate. The court admitted 
born after the testator’s death could uot take. Ib. evidence of all facts in the testatrix’s knowiedge 
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At the time she made her will ; but upon the 
result of this evidence, there being a possibility 
that iM. might have had legitimate children after 
the date of the will, and there being nothing on 
the face of the will to confine the description to 
the illegitimate children who were in existence 
at the date of it : — Held, that the illegitimate ; 
children took nothing. OirrhllVs Trusfs. In ri\ ' 
1 t^m. & G. Ht>2 ; 22 L, J., Oh. 485 ; 17 Jur. 342 ; ' 
1 'W. Ft. 208. 

A testator, after giving a share of his property 
by his will upon trust for his niece B. and her 
husband, and for her child, if only one, or all 
her children, if more than one. gave another 
•share upon such trusts in favour of" his niece C. 
and lier husband, and her child or children, as 
should correspond with the preceding trusts in 
favour uf B. C. had only one child, born before 
her marriage, and illegitimate. 8he was fiftj" 
years old at the date of the will, and fifty-seven 
years old at the dare of a subsequent codicil : — 
Held, that, on the death of C., her illegitimate 
child was not entitled. Inul v. Childre/i, L. R. 
12 Eq.^16 ; 25 L. T. 82 ; 19 W. F. 941. ' 

H., having been married to F. (who was 
ignorant that his first wife was alive), had nine 
•children by him. 8 ., the sister of H., knowing 
that H. was fifty-seven years old, made her will, 
leaving certain property to the children of H.! 
mentioning oi»e by name as her niece, and refer- 
ring to them as “born or to be born’= Held, 
that there was a sufficient indication of an inten- 
tion, upon the knowledge which the testatrix 
had, to entitle the children of H. to the benefit 
-of the gift as persome desiguatm. Mohinson v. 
Xenl, 19 L. T. 142, 

Children of a Beceased Person.] — Legacy “ to 
the children of the late C. K. who shall be living 
at the testator’s decease ” ; C. K. being dead at 
the date of the will, leaving illegitimate children 
■(of whom three were living at the death of testa- 
tor), and not having at the date of the will, nor 
having ever had, any legitimate children, the 
three illegirimate chiklreii were held to be 
entitled. )V(U)dJn)i/,s‘clee (Lord') v. Dalrumule, 2 
Hei\419; 16F. 11.193. 

Where there are not, nor ever were, nor can 
by possibility be, any persons strictly answering 
the description of children, it is necessary to 
resort to evidence dehors the will for the pur- 
pose of finding whether there were any who had 
acquired the reputation of children ; and it is 
possible for illegitimate children to acquire that 
reputation. Ih. 

A testator gave a legacy to “ every of the sons 
•and daughters of his late cousin”*; his cousin 
left one legitimate daughter, and one son ami 
one^ daughter illegitimate ; the latter are not 
■entitled under the will, nor is evidence admis- 
•siblc of the intention of the testator. Hart v. 
Durand, 3 Anstr. 684. 

Under the description of children in a will, 
illegitimate children, existing at the date of the 
wiU, not entitled uiiiess proved by the will itself 
to be intended, and evidence can be received 
■only for the purpose of collecting who had 
acquired the reputation of children. An only 
legitimate son, therefore, held entitled as devisee. 
Simnio v. Xennerlcy, 1 V. & B. 469 ; 12 F. E. 
269. 

A testatrix gave a share of her residuary estate 
to the children of M. G-., deceased. M. G. left 
two children, one legitimate and the other ille- 
gitimate. Evidence was admitted to prove that 


I the illegitimate child had acquired the reputation 
1 of being the child of M. G., that the testatrix well 
I knew that fact, and that M. G. left only those 
I two children. Gill v. Shdley, 2 Russ. & M. 336. 

A. gave “ to each of the sons and daughters of 
his late cousin 100^. apiece.” There were three 
sons and a daughter, one son and the daughter 
being illegitimate : — Held, that the gifts \vere 
made to a class, and that the illegitimate son 
could not take any legacy, as there were sons to 
answer the description ; but that the daughter, 
being the only one, was entitled to her legacy 
by express description. Edmuiuln v. 29 

Beav. 233 ; 30 L. J., Ch. 279 ; 7 Jur. (n.S.) *2S2 ; 
3 L. T. 765 ; 9 W. K. 365. 

A testator gave his property equally among all 
the children of his late nephew L. who should 
be living at the testator’s decease, and who 
should attain twenty-one or marry ; and if but 
one such child, to such child solely. Three 
children of L., two illegitimate and one legiti- 
mate, survivetl the testator. He had treated all 
three as being equally the children of L., and 
they were generally so received : — Held, that, L. 
being dead at the date of tlie will, there couhl 
never be legitimate “children” to answer the 
description ; and that the gift was to the two 
illegitimate children, as well as the one legiti- 
mate child ; but that the case would have been 
different if L. had been living at the date of the 
will. Liugli V, Byron, 1 Sm. & G. 486 ; 1 Eq.H. 
519 ; 22 L. J., Ch. 1064 ; 17 Jur. 822 ; 1 W. E. 
407. 

A testator gave property by will to B., and 
after his death to B.’s children, “ share and share 
alike ; the two children of the late Arm B. to 
take the share that would have fallen to their 
mother had she been living, to be divided between 
them, share and share alike, if more than one 
survive ; but if only one of them be then sur- 
viving, then and in such case the surviving child 
to take the whole of the mother’s share.’’ The 
testator also directed that if the wife of B. sur- 
vived her husband, she should enjoy the property 
for her^ life, and the division should not take 
place till after her death. After the testator’s 
death B. married a second wife, who survived 
him. He had three children, viz., George, Mary, 
and Ann, the first of whom only survived him. 
Ann died unmarried before the date of the 
testator’s will, leaving two iUegitimate children : 
— -Pleld, that the gift to the children of Ann 
applied to her illegitimate children ; that the 
words of survivoi'ship in the will applied exclu- 
sively to the children of Ann, and that all the 
children of B. took vested interests. Burrow's 
Trusts, In re, 10 L. T. 184. 

Held, also, that the gift to the wife of B. 
applied to the wife who was living at the time 
of the will, and not to any wife whom B. might 
at any time afterwards marry. Ih, 

A testatrix bequeathed to A., “the eldest 
daughter of my deceased daughter S., my gold 
watch ” ; and she bequeathed other property to 
trustees “in trust for such of the children of 
my said deceased daughter S. who shall attain 
twenty-one, absolutely, equally, share and share 
alike, the shares of such of them as shall be 
daughters to be for their sole and separate use.” 
S. had two legitimate children, a son and a 
daughter, and she had also an iUegitimate 
daughter, who was the person spoken of in the 
will as “ A., the eldest daughter of S.” : — Held, 
that there ^was a sufficient indication of an 
intention that A. should be included in the 
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description of “ the children of S.” JEtumphries, \ 
In re, Smith wMimdffe, U Ch. D. 691 ; 49 L. T. 
594. 

Children of Illegitimate Children.]— Where a 
testator in his will calls the son of his own ille- 
gitimate son his grandson^ having no legitimate 
son, after giving his property to be divided 
between his son and daughter’s children, and if 
there should be no grandchildren, then a gift to 
his nephew : — Held, that a legitimate daughter 
of the testators illegitimate son was within the 
description of grandehildreu. Allen v. Weh&ter, 

2 177 ; 6 Jur. (N.S.) 574 ; 2 L. T. 206. 

E. S. bequeathed the residue of his personal 1 
estate upon trust after the death of his wife for 
“ all and every the children lawfully begotten of 
my nephews and nieces, equally to he divided 
between them share and share alike.” The tes- 
tator had only one nephew, W. A,, who was 
legitimate, but there was another child of the 
same parents, namely J. A., who was born before 
the marriage of the parents ; and the testator 
had no nieces properly so called, the only persons 
who could be so called being the wives of W. A. 
and J. A. In ])art of the will J. A. was spoken 
of as the testator’s nephew. On the question of 
what class of persons took the residue : — Held, 
that the children of J. A. as well as tlie children 
of W. A. were entitled. Tug well v. Seott, 3 Jur. ! 
(N.S.) 653. 

iii. >Sh«, Eldest Son, as Words of Limitation. 

Eealty-— Where G-ift Over on Default of Sons.] 
— Devise to L. for his natural life, and no longer, 
pinvided he takes the name of E., and after his 
decease to such son as lie should have lawfully 
begotten, and for default of such issue to W. 
and his heirs for ever ; — Held, that upon the 
true construction of the will, and to effectuate 
the manifest general intent of the testator, L. 
must be construed to take an estate in tail male. 
Bohinson v. IHelts, 3 Ero. ?. C. 180. 

A. devised all his lands, &c., to his wife, and if 
it should happen that she should have no son nor 
daughter by him begotten upon her body, and 
for want of such issue, then the said premises to 
return to bis heirs for ever, paying to two other 
brothers 150/. within a year after the wife’s 
death. Decreed to be an estate tail in the wife, 
and not an estate for life only; that by ‘*iio 
sou nor daughter” must be understood “no 
issue ” : and that she ought not to be restrained 
from committing waste. Wifld v. Lewis, 1 Atk. 
432. ' . 

Diider a devise to trustees upon trust to per- 
mit A, to receive the rents for his life, and after 
Ills decease upon trust to permit his fij-st son and 
the heirs of his body to receive the rents for 
their respective lives, severally and successively 
in tail male,” and in default of such issue over, 

A. takes an estate in tail male, and not merely a 
life estate, lingo v. Williams, 41 L. J., Ch. 661 ; 
L. R. 14 Eq. 224 ; 26 L. T. IIOL 

Devise in trust for A. for life, and after the 
decease of A. in trust to permit such one child 
of A., and the heirs of his or her body, to receive 
the rents as A. should appoint by deed or will, 
and in default of appointment to go to his eldest 
son and the heirs of his body ; and in case there 
should be no son, to and amongst , his daughters, 
and to the heirs of their bodies, share and share 
alike ; and in default of such issue, in trust for ' 

B. , C,, and D. successiTely for their lives, with ' 


similar remainders respectively to them as to A.'s 
sons and daughters, with remainder over in fee, 
and a residuary devise to A. A. by "will appointed 
to his eldest son, who died without issue in his 
lifetime Held, first, that A. took an estate tail 
in remainder, after the estate devised to his 
eldest son. in default of appointment. Bell v. 
M, 15 Ir. Ch. E. 517. 

Held, secondly, that the w’ords, “in case there 
shall be no son,” did not give an estate by implica- 
tion to the other sons of A. Ih. 

Direction that any property might be sold 
except Glencoe, wliicli wms to remain in the 
family as long as there was a lineal son descen- 
dant of before-named sons, and if no lineal male 
descendant from the eldest, the next to be 
entitled, and so on : — Held, that this clause 
created an estate tail in possession in the eldest 
named son. I^lannosi v. Greener, L. E, 14 Eq. 
456 ; 27 L. T. 408. 

A testator by his w'ill directed the trustees 
therein appointed to call in a certain sum of 
money to which he wms entitled, and invest 
the same in the purchase of freehold estates 
in lands or hereditaments of a clear estate of 
inheritance for the use of his son A. for and 
during his natural life, and after his death to 
the use of his first and other sons according 
to seniority of age and priority of birth ; and 
in case A. should happen to die without issue male, 
then in trust for his second son, B., and the heirs 
male of his body, according to seniority of age 
and priority of birth ; and desired that his sons 
and the several persons who should be in posses- 
sion of such estates should have a powder to make 
leases not exceeding three lives or thirty-one 
years : — Held, that A. w'as entitled to an estate 
tail in the lands to be purchased. Herbert v. 
Blunden, 1 Dr. &; Wal. 78. 

Where Estate for Life expressly givem] 

( — A. devised his real estate to his son E. during 
his life, remainder after his decease to his eldest 
son that should be then living, remainder over ; 
F. suffered a recovery, and declared the use to 
himself in fee : — Held, that F. took only an 
estate for life, and that the recovery w’as bad : 
for where a particular estate is expressly given, 
it slmll not be altered by any implication from 
subsequent w'ords, especially where such impli- 
cation, if admitted, defeats the general intent of 
the W’ill. Foord v. Foord, 3 Bro. F. C. 124. 
And see East v. Twtjford, 4 H. L. Gas. 517. 

Where Words used importing Succession.] — 

A testator declai’ed his will to be, that his pro- 
])erty be inherited by his nephews, C. and T., and 
the sons of his late brother A. during their lives, 
and after the decease of 0. and T, that the eldest 
sou of C. and the eldest son of T. inherit the said 
property during their lives, and so on, the eldest 
sou of each of the two families to inherit the 
same for ever ; and that each twm of the succeed- 
ing inheritors should inherit the said property 
free from incumbrances : — Held, that 0. and TV 
took estates for their lives, with remainder to 
their eldest sons respectively for their lives, wdth 
remainder to C. and T. in tail male. Forshrooh 
V. Forshmdi, L. R. 3 Ch, 93 ; 16 W. E. 290. 
Affirming 12 Jiir. (N.S.) 285 ; 14 L. T. 282. 

Bequest of property (moneys to be laid out in 
land) to L., and afterw-ards to his eldest lawfully 
begotten son, &:c., remainder to others in suc- 
cession, with a direction that in case of tho 
decease of an eldest son in any of the cases, theiu 
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the property to go to the 
according to priniogenitii 
grandson to inherit before a younger son, and 
before next named in the entail, or any of bis 
sons : — Held, upon the language of the whole 
will, that the testator did not regard L. as the 
stock or stirps, but looked to the sons of L. as 
the parties from whom the 
devolve in sr 
xV»r life only 
Oas. 5] 

The fact, ' 


second son. and so on 
■e ; but ill every case a 


if he has then children, they take with their 
father; but if he has none, it is an estate tail. 
Conh V. Ciioli, 2 Vern. 545. 

When there is a devise of land to “ A. B. and 
his children,” find at the time of the devise he 
has no child, the word children is prima facie a 
word of limitation, and the first taker shall have 
an estate tail ; if he has children it is prima facie 
a word of purchase, and gives a joint estate to 
him and his children as purchasers. But either 
of these constructions may be defeated the 
plain intention of the testator, to be collected 
from the whole of the will. JBy)ir) v. Bijnq^ 10 
H. L, Cas. 171 ; 31 L. J., Oh. 470 ; 7 Jur. (N.S.) 
1135 : 7 L. T. 1 ; 10 W. B. 633. Affirming 8. C., 
noin. Wehh v. 8 Be G. M. & G. 633 ; 2 

K. & J. 669. 

A testatrix, in a holograph will, gave “in 
trust to my executors for my niece, B., and 
her children, all my Quendoii Hall estates in 
Essex, provided she takes the name of Cranmer 
and arms, and her children, with my mansion- 
house, furniture, plate, books, linen, Archbishop 
Cranmer’s portrait by Holbein, India cabinet, 
striking watch, and my diamond earrings as 
heirlooms, with my estate.” The niece died 
before the testatrix, leaving several children : 
— Held, that children was a word of flexible 
meaning, and that on the whole context of 
I this will it must be read as a word of limitation, 
so that the eldest son of the niece took an estate 
tail in the devised property. Ih. 

Observations on WiWs Case (6 Co. Kep. 17), 

A testator by a will made in 1823 gave “ the 
whole of my landed property, situate, <kc., to my 
eldest son H. W., and to his children lawfully 
begotten. In case of his dying without issue 
male or female I give the same landed property 
to my second son C. In case of C. dying without 
chihlren or child lawfully begotten, I give the 
same landed propei't}’’ to my daughter Harriet 
and to her child or children lawfully begotten ; 
and should she have no children, she shall have 
a power of bequeathing it to whomsoever she 
pleases. I do herebj^ give and leave a full dis- 
cretionary power to each of my children arriving 
at the possession of this landed property, to dis- 
pose of it by their will and testament to one, or 
to each, of their children, in such manner and in 
such proportions as to each of them, my children, 
shall seem meet and right and proper. My 
reason for this is that as there is a title of 
baronet in the family the eldest son ought to 
possess something more than the others, and also 
that I never wished to encourage disobedient 
children, therefore I leave the power of punishing 
or rewarding, as each of them coming into pos- 
session ot the property, and having children, 


property was to 
ession ; and that L. took an estate 
Bu,st V. Twt/fon/, 9 Hare, 713 ; 4 


H. I 


■hat wherever a limitation occurred 
in the will in favour of sonsyit w 

k')ii that they should take in order 
of primogeniture, 
provision 
that the 

ticular description, and the 
Ih. 

The authorities which establish that a son or 
sons may be construed as a word of limitation, 
to efieetuate the intention of a testator, do not 
tlierefore or necessarily lay down any i-ule by 
which the court can ])e guided in determining 
upon such intention. Id., 9 Hare, 730. 

The (piestion is, whether “ son ” or “ sons ” be 
be used as noineii collectivum ; upon which a 
subsequent limitation in favour of grand.son 3 has 
an important bearing. Ih. 


accompanied 


ivist 


and that there was no such 
as to grandsons ; — Held, to indicate 
iiQiis were intended to take by par- 
gramlsons as a class. 


the usual mode of succession : ” — Held, that A. 
took for life only, Sparl'niy v. Parker, 29 Beav. 
450. 

A testator bequeathed moneys, lent on mort- 
gage, to A. for life, with remainder to his “ first 
and other sons.” The will also contained devises 
of fee simple, freehold and chattel lands to the 
first and other sons of A. succe.ssively : — Held, 
that the first son of A. took the whole mortgage 
money absolutely. Staunton, In re, 14 Ir. Ch. E. 
98. 


To A. andB.—Eemainder to their respec- 
tive Eldest Sons, and so on in Succession.] — A 

testator bequeathed the life use of all his funded 
property, nioneys, and securities for money, to 
his sons A. and B., share and share alike for 
their lives, with power to them to invest it ; and 
after their respective deaths he directed the issues 
and profits to arise therefrom to go to their 
respective eldest sons born in wedlock, share and 
share alike, for and during each of their natural 
lives and life, and so on to the eldest sons of the 
eldest sous born in wedlock in succession, share 


ana snare anxe, on tneir attaining their respec- 
tive ages of twenty-one, subject to certain 
bequests, with ciuss limitations' to A. and B., if 
they both died without male issue, among their 
female issue as they should respectively appoint. 
There was no son of A. born at the testator’s 
ileath -Held, to carry out the general intent, 
that the will must be construed to give the eldest 
son of A., wdio was horn after "the testator’s 
death, an estate tail in real estate, and therefore 
that he took an absolute interest in his share of 
the testator’s personal property. Cleary. In 7 *e 
16 Ir. Gh. R, 438. ^ ^ 


shall think right.” H. W. never had a child. 0. 
died during the life of his elder brother, but left 
a daughter. H. W. after entering into possession 
disentailed the estate, and devised it to his wife’s 
nephew : — Held, that H. W., by virtue of the 
rule in Case (6 Co. Eep. 17) took an 


rule in WihVs Case (6 Co. Eep. 17) took 
estate tail under the will ; that the existence of 
the power did, not affect the application of the 
rule, nor was it affected by the use of the word 
“ children in one instance applicable to the 
sons and daughter of the testator, and in the 
other instance meaning their sons and daughters. 
Se/ile V. BiCrter (2 Bos, P. 485 ; 5 E. E. 676) 
approved. Clifford, y. ICoe. 5 App. Cas. 447 : 43 
L. T. 322 W, t, (Ir.) 


iv, CMMren as a Word of Limitation. 

Bealty— Grift to Parent and Children- 
in Wild’s Case.] — A devise to J. and bis chih 
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if only a rule of eonstructioUf is not now to bq ' 
departed from. 1 h. 

It is consistent with that case that the primary 
sense of the word “ children ” is issue of the first 
generation. That primary sense is displaced 
when circumstances render the rule in 
Cuiie (6 Co. Itep. 17) applicable, on which the 
word becomes a word of limitation and not of 
purchase. I h. 

The rule in Case (6 Co. Eep. 17) is not 

inftoxible, and will not be applied where its 
a}tplicatinn would defeat the manifest intention 
of the tesTator as collected from the whole will. 
Gnrre t. Grieve, 36 L. J., Ch, 932 ; L. K. 4 Eq. 
lyO : 16 L. T. 2ol ; 15 W' B. 577. 

Bo vise of house to A. and B., and to their 
children, and if they have not any, to C. and his 
children, the furniture to go with the house. A. 
aixl B. had no children at the date of the will : 
— Held, that having regard to the terms of the 
will, and particularly to the direction as to the 
furniture, to apply the rule in and 

thereby give A. and B. estates tail, would defeat 
the intention of the testatrix ; that in such case 
it was not imperative to apply the rule ; and 
that A. and B. took the house and furniture for 
their respective lives, with remaiiuler to the 
children each coming into esse during such 
lives. Ih, 


the will and died. Bnring her lifetime one of 
the children, a daughter, married and died : — 
Held, that the children took as joint tenants 
whether in remainder or otherwise, and semble, 
that the wife took only an estate for life. 
Armstronq v. Arnistvowf, 38 L. J., Ch. 463 ; 
L. B. 7 Eq. 51S ; 20 L. T. 776 ; 17 W. B. 
570, ■■ 

"Where a testator devises pi'operty to his wife, 
for the benefit of his wife and cliihlreo, the court 
will anxiously lay hold of any slight circum- 
stance which will enable it to construe the gift 
as an estate for life to the wife, remainder to the 
children, and not as creating a joint tenancy. 
MeViolierir Contract^ In re, 25 L. B. Ir. 307. 

— Bee Simple and Executory Devise.] — 
Where there was a devise to B. B. and J. B., 
as tenants in common, ‘-and in their res})ective 
proportions to their children, or according to 
their wills” ; and at the date of the will J. B. 
had children, but B. B. had none : — "Hekl, not to- 
be a devise of estate tail, or a gift to the children 
together with their parent, but to be a gift in fee 
simple to B. B. and J, B. as tenants in common, 
with a snperadded executory devise at the death 
of each to his children or to his devisees. Bnclir 
)it(idcr\s B, state. In re^ 47 L. T. 514. 


Where construed Estate for Life and 

Bemainder.j — Devise to M. J., and to all and 
every the child and children, whether male or 
female, of her body lawfully issuing, and unto 
his, her, and their heirs as tenants in common : 
— "Held, kl. J. took estate for life, with remainder 
to her children as tenants in common. Jejfery 
V. IIonymuHi, 4 Madd. 398. 

On a devise of lands to testators sisters, M. 
aiul L., share and share alike, *Oxnd, in case of 
their dimiise, their respective shares to be equally 
divided amongst their children or lawful heirs ” 
— Held, that they took an estate only for life, 
with the remainder to their children in fee as 
tenants in common, and as to one of them, not 
married, iier share, not being dis}>osecl of, would, 
in the event of her not having any child, de- 
scend to the iieir-at-law. Bourn v. hcoweroft, 2 
Y k, C. 646 : 7 L. J., Ex, Eq. 25. 

LaiuB held under leases for lives perpetually 
renewable were devised in 1853 to j\L (wln:> did 
nor marry till after the death of the testatrix), 
and to any child or children she might have, in 
such shares, Ac., as .she should aixpoint ; and in 
tlefault of appointment, among such children 
equally, if more than one, as temints in common, 
‘dind to their res[>ectiYe heirs and assigns,” and 
if but one, to such one, his or her iieirs and 
assigns, upon sons attaining twenty-one, and 
daughters twenty-one or marriage; ‘‘and in 
default of any such issue,” or, there being such, 
all should die under age or unmarried as afore- 
said, over absolutely. By a codicil the testatrix 
vested her lands in trustees ‘‘to preserve the 
several contingent remainders in my will men- 
tioned,” and to procure renewals or fee-farm 
grants of the premises .-—Held, that M. took 
only an estate for life. Aloyles, hi re, 1 L. B. 
Ir. 155, 

A testator bequeathed all his estate (which 
consisted wholly of personalty, or of real estate 
distributable as personalty) to his tvife abso- 
lutely, “ for the benefit of herself and children ” ; 
and appointed her executrix. He left his wife 
and six chiidicn suiviving. The widow proved 


Personalty — Grift to Parent and Children — 
Buie.] — Where there is a gift to parents and 
children, and there are children living at the 
time, it is a gift to all (per capita) as tenants in 
common. If there be no children living, the 
parents take for life, with remainder to the 
children. Paine v. Wayner, 12 Sim. 184. 

Where a testator gives property to a parent 
and his children simpliciter, and he has children 
then in esse, the parent and children take 
together, either jointly or in common ; but if 
there be superadded w'urcls importing a settle- 
ment, the })a,rent takes for life, with remainder 
to his children. Mu,son v. Clarhe, 17 Beav. 126 ; 
22 L. J., Ch. 950 ; 17 Jur. 479 ; I'W. K. 297. 

Bequest “to A.” (who was enceinte at the 
time) “and her children” : — Held, that A. and 
her children took as joint tenants, and no child 
having survived the testator, that A. was abso- 
lutely entitled to the legacy. Ih. 

Children is a word of purchase, and not of 
limitation, except it is to comply with a testa- 
tor’s intention, and it can take efiiect no other 
way. 

Where testator devised four parts of his 
personal estate to B., aiul the children born of 
her bo<ly, and B. had no child at the ilate of 
the will, but had one child born afterwards, 
and B. died in testator’s lifetime : — Held, that 
the legacy was not lapsed, for B. di<l not take an 
estate tail but as a joint tenant with the child, 
and that the child took the whole by survivor- 
ship. Biijfar V. Bradford, 2 Atk. 220, 

When Parent and Children take Jointly.] 

— Where the will contained a clause, “ observing' 
that F. B. and his family are my residuary 
legatees for all but cash or moneys so called” : — 
Held, that F. B. and his children took the residue 
as joint tenants, and that long annuities, Colum- 
bian bonds, and a promissoiy note wmre not 
within the exception of cash, Ac. Beaks v. 
Orisford, 13 Bim. 593 ; 13 L, J., Ch. 26 ; 7 Jur. 
1076. 

A husband gave all his i^cal and pei’sonal 
estate to his wife for the use and benefit of 
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herself and all liis children, whether boi'n of his 
former or of his present wife, and he appointed 
his wife aiul three other persons his executors : 
■ — Held, that the wife and children took as joint 


a second codicil he directed that, in the event 
of W.’s death without issue male, then after the 
decease of his (the testator’s) wife and J. L., his 
remaining property should go over. J. L. had no 


tenants, Xewill v, XewilJ, 41 L. J., Ch. 432 ; 1 children at the date of the will, or at the time of 
L, ll. 7 Ch. 253 ; 26 L. T. 175 ; 20 W. R. 308. } the testator’s death, nor did she take any other 

Held, that a bequest of 30^. a year to A., | benefit under the will and codicil than those 
together with her children B., C. and D., and I mentioned : — Held, that J. L. took only a life 
for their joint maintenance, was a b&iuest of that j interest in the respective gifts to her. Semble, 
annual sum to the mother and her children, as that if it had rested on the will alone she would 
joint teiiants. for the life of the ionu'est liver of have taken a perpetual interest in it. IIero7i v. 
them. v. Maddhoo, 2 Y.'is; C. 0. C. StoleTi/S Dr. & War. 89 ; 1 Con. & L. 270 ; 4 Ir. 

372 ; 12 L. J., Oh. 420 ; 7 Jur. “>72. Eq. R. 284. 

A testator gave to his wife all his copyhold, Semble, the rule in Wild'a Ca^e (G Co, Rep. 
freehold, anti personal estate for her absolute fee 17) is inapplicable to bequests of personal estate, 
for Civer and ever, and to her heirs, executors, Ih, 

adiniiu'stratoi’s, and assigns, also all his personal, | Bequests “ to A. and her children,” expressed 
leasehold, and general possessions to and for her | in another part of the will as a gift to A. and 
use, and for the use of his children, and authorised her family ” : — Held, that A. took for life. Ward 
her to appropriate any part for her immediate v. 26 Beav. 485 ; 29 L, J., Ch. 74 ; 7 

use, ami for that of her children: — Held, that W. R. 569. 

the wife and children were joint tenants, with a Legacies to A. and “to the heirs of his body’’ ; 
power to the wife to appropriate the property to B., “ to be secured to her and the heirs of her 
on the testator’s death for a pressing exigency, body”; to T., and “to her issue,” are absolute 


Curt'ia V, Graham, 10 L. T. 
993. 


12 W. R. legacies; but legacies to S., and “to her heirs 
(say children),” give S. only a life iuterest.- 


A testator gave all his property for the use and Oraivford v. Trottrr, 4 Madd. 361; 20 R. R, 
benefit of his wife and children, as his trustees 312. 

should think ju’oper, during the widowhood of Testator gave to his daughter and her children 
his wife ; nevertheless it was his desire, subject 5,000/., 3,000/. to be paid in one year after his 
to a sum to be set apart for his daughters, that decease, and 2,000/. after the decease of his wife, 
all the rest should be equally divided between his and appointed A. B. trustee of those sums for his 
wife and children on their severally attaining the daughter and her children. The court declared 
age of twenty-one, and his wife continuing his the 5,000/. to be in trust for the daughter for 
wi<low’ and unmarried. The testator left bis wife life, and after her decease for all her children, 
and nine children : — Held, that the property was whether born in the testator’s lifetime or after 
divisible into tenths, each of the children being his decease. 3Iorse v. 2 Sim. 485 ; 29 

entitled to ono-tentli upon their respectively R. R. 147. 

attaining twenty-one, the widow during widow- Held, that under a bequest of 40,000/. to Lord 
hoodreceivingtheincomeof the shares of minors, H., and his children, to be secured for their 


and applying them for their benefit. Salmon v. benefit. Lord H. took for life with remainder to 
Tuhnarsh, 5 Jur. (27. s.) 1380. his children, and not as joint tenant with them. 

When Parent takes for Life. ]— The rule in L. J., Ch. 271 ; 4 J ur. 649. 

WlUVs Case (6 Co. Rep. 1 7) is not applicable to A father directed that the share of his daughter 
personal estate. Aaddry v. Hor7i, 1 De G. F. should accumulate during the life of her husband 
ck fL 226 ; 29 L. J., Ch. 201 ; 6 Jur. (N.S.) 205 ; and after his death, if there should be any 
8 W. R. 150. Affirming 26 Beav. 195. children living, “it should he secured for their 

Personalty was bequeathed to the testator’s benefit and that of their mother ; ” if no children, 
daughterduring her life, and at her death, to her that it should go to the daughter absolutely 
daughter, and to the granddaughter’s children, Held, that after the death of her husband the 
but if they sliould die without issue then over, daughter was entitled to the income for life, 
The granddaughter was unmarried at the dates and with remainder to her children. Co 77 ihe v, 
of the will and of tlie testator’s death, and had Hughes, 41 L. J., Ch. 693 ; L. R. 14 Eq. 415 ; 27 
no child till after the death of the testator’s L. T. 366 ; 20 W. R. 793. 

daughter : — Held, that the granddaughter took a A mother gave 1,400/, to trustees in trust to 
life interest in the subject-matter of the bequest, pay the income to M. for life, and the capital to 
with remainder to her children. Ih. her children (excluding her two eldest sons) who 

Where both a parent and his children are should survive her and attain twenty-one. She 
objects of a bequest of personalty the tendency also gave 1,500/. to each of her two eldest sons, 
of modern decisions is to construe the limita- and the residue to M. and such of her children, 
t ions as a gift to the parent for life, with including the two eldest sons, as should attain 
remainder to his children. S. C., 26 Beav. twenty-one: — Held, that the wife took a life 
_ estate in the residue, with remainder to such of 

Testator by his will, which was not attested her children as should attain twenty-one. Owen, 
so as to pass real estates, declared that his I71 re, L. R. 12 Eq. 316 ; 25 L. T. 489. 
pro])erty, with what she was entitled to, should Bequest of money in the funds to A., in trust 
produce for his wife an annuity of 100/. ; to each for B., an infant, and for such younger son or 
of his two daughters 100/. per annum, for “them- sons as B. shall have, equally to he divided 
selves and their children ” ; and bequeathed the between them ; and, in case there shall be but 
residue of his property to his son W. Subse- one younger son, then the whole to him : — Held, 
qucptly M., one of the daughters, died, and by a that B. took only a life interest, subject to wffiich 
codicil the testator directed the 100/. per annum, his younger children took the whole. Garden y, 
&c., provided for M., to be equally divided Pult&7iey, 2 Eden, 323 ; Ambi. 499. 
between W. and J. L., the other daughter. By A husband who died in 1853, possessed of 
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clmtteLs real, and leaving a widow and seven 
children, of wliom six, were minoi-s, l>y his will 
of LS3T bcHiueatiied all his property to her, 
sltoiild she coritinue nnmarried, for, the benefit 
v>f herself and his family. If she married again, 
she was to ]*eceive 100?., and the remainder of 
his property was to be divided share and share 
alike among his children and the survivors of 
them. He appointed his wife to execute his will 
according to the real meaning and spirit of what 
was tliiis specified, and i-ecommended her ^to be 
guided by the advice of the Rev. H. H. in all 
matters relating to the disposal of his property , 
and the education of the children, and the , 
advancement of their well-being in society ; — | 
Held, rhat the children took' no interest in I 
possession, but that the widow took a life interest j 
during widowhood, with a power of appointment, ■ 
among the children, who, in default of appoint- 1 
nient, would take as tenants in common- Mill 

V. Mill, Ir. R. 11 Eq. 158— C. A. 

H, devised an estate at L. to M. for life, with 
remainders over (which failed), with an ultimate 
remainder to M.’s own right heirs. On the 
death of H., M. entered into possession, and in 1839 ! 
part of the estate wars taken by a poor-law’ ! 
union, under the compulsory pow’ers of the 5 & 6 
Will. 4, c. 69, and the purchase-money paid into 
court, M. devised her estates at L. to W. for 
life, with remainder to her owui right heirs, W. 
being such right heir ; and M. then bequeathed 
the dividends of the fund in court to W. for life, 
and after bequeathing legacies, and referring to 
the surplus of her effects and moneys, she, sub- 
ject to the payment of debts and to the life 
estate, bequeathed the same to the children of 

W. , as tenants in common, to be paid to them at 
twenty-one: — Held, that W. had only a life 
interest in the fund in court, and that on bis 
death his nine children wwe entitled to it. 
Horners Estate, Li h Jur. (N.S.) 996 ; 7 W. R. 
695. 

When Parent takes Absolute Interest.] 

— Bequest of I.OOO?. to A. S., ami the children 
that may be lawfully begotten of her body ; 
A. S., being unmarried at the death of the tesUi- 
trix, takes the legacy absolutely. Mead v, Willis, 
1 Coll. 0. C. 86 ; 8 Jur. 1(55. ‘ 

On a bequest to the testator's daughter for life, 
and on her death to his son and his children : 
the son had no child at the death of the testator 
but ha<l children living at the death of the 
daughter : — Helil, that the son was entitled 
absolutely, and that his children w’ere neither 
joint tenants nor entitleil in remainder after him. 
Seott V. 15 {Sim. 47 ; 14 L. J., Ch. 439 : 9 
Jur. 58U. 

Testator gave 2CK)?. to each of his nieces and 
their eliihlron, to be paid wdthin nine months after 
the death of his wife, amongst his nieces and 
their children as his wife shimld by wnil appoint. 
The wife died without having made any appoint- 
ment, The e.xeeutors, within nine months after 
her death, i^aid the legacies to her nieces. They 
afterw’ards died without having had any children' : 
— Held, that the payment w’as properly made, 
Fifue V. Fmnlihjn, 5 Sim. 458 ; 2 L. J., Ch. 41. 
And see Crawford v. Trotter, supra, col. 782. 

Personalty— Gift to Parent for Separate ITse.] 
—Testator gave 500Z. » to the sole uses of H., or 
of her children for ever.'* K. took an interest 
for life in the 500?., and it belonged to her chil- 
dren after her death. XewnimiY, MMimuU, 
1 Cox, 341. ■ > 


A testator gave a siini of money in trust for 
his daughter, a married woman, so as not to be 
subject to the debts, acts, or control of her hus- 
band ; and gave an equal sum to a second 
daughter (also married), “ in trust, as aforesaid, 
for the use of herself and children” : — Held, 
that the second daughter took an estate for her 
separate use for life, with remainder to her chil- 
dren. French v. French, 11 8im. 257. 

Testator directed that the legacies given by 
his will to females, married or single, should be 
for their own benefit and their children, and 
should never be subject to the control of their 
respective husbands : — Hold, that the females 
took for their lives, for their separate use, with 
remainder to their children. Bain v. Lesclier, 
11 Sim. 397. 

The testator, by his will, gave to his niece 
E. G., wife of Captain G., the sum of 7,000?., 
and “ to her heirs, for her separate use ; this 
sum of 7,000?. to be invested in consols in the 
names of A. and B., wiio were appointed trustees 
of the donation, to receive the interest of the 
stock, and to be answ'-erable for the stock, for the 
use of E. G, and her children, and to apply it 
most conducive to their interest ; E. G. to pay 
her mother during her life the sum of 40?. per 
annum ” : — Held, that E. G. wms entitled for 
life, with remainder to her children born at and 
after the death of the testator. Ogle v. Cor- 
thmi, 14 L. J., Ch. 337 ; 9 Jur. 325. ‘ 

Bequest to a married w’oman for the benefit of 
herself and such children as she then had, or 
might thereafter have by her then husband, free 
from the control of her husband Held, that 
she took for life, with remainder to such chil- 
dren. Jefery v. Be Vitre, 24 Beav. 296. 

A testator, having by her will given a legacy 
of 5,00(1?. to a married daughter, made a codicil 
revoking the legacy, and, in lieu thereof, gave 
2,500?. to her husband, and 2,500?. in trust for 
the daughter and her children, free from all 
debts or liabilities of her husband : — Held, that 
the daughter w’as entitled to the income of 
2,50U?. for her life, with remainder to all her 
children as to the capital. Froqqatt v. Wardell, 

3 De G. k Sm. (.185 ; 14 Jur. IK)!. 

Bequest of the interest of 5001. to A. for life, 
aiul as to the principal after the death of A., and ' 
as “ to all other property belonging to me that I 
may die seised and possessed of or entitled unto, 
ill trust for the use, benefit, and behoof of” B. 
and her children, “ without the control or inter- 
meddling of her husband, and to be paid in such 
manner as my trustees shall in their discretion 
think fit”: — Held, that B. took a life interest 
in all the property, with remainder to all her 
children born in A.’s lifetime, before and after 
the death of the testatrix. Scott v. Scott, 11 Ir. 
Ch.R. 114. 

lestator bequeathed his residue in trust for 
his daughter {Sarah and her children, indepen- 
dently of her husband, and her receipts alone, 
notwithstanding her coverture, to be from time 
to time a sufficient discharge ; — Held, that the 
daughter and her children living at the testa- 
tor’s death w’ere entitled to the residue in joint 
tenancy. Be Witte v. Be Witte, 11 Sim. 41 : 9 
L. J., Ch. 270 ,* 4 Jur. 625. 

^ A gift ^ of residue to A., subject to the life 
interest in B., “ for her owm benefit and her 
children, or one only cliild, if she should have 
myf creates a joint tenancy between A. and her 
children, and not a life interest to her with 
remainder to children. Fisher y. Webster, 42 
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Ij. J.. Ch. 156; L. R. 14 Eq. 283; 26 L. T. Gift over on Beath without Children.] — A 
765. devise and bequest of freehold and chattel 

A testator directed the trustees of his will to interests to M. M. fov life, and in case he should 
■convert and hold the p]*oceeds of his residuary die unmarried, or without children, to revert for 
estate upon trust as to one moiety to pay one- the residue of their different periods to T. H. : — 
hftli to each of four persons respectively, and the Held, that M. M. took an estate for life only, 
remaining one-tiftU to the widow of his nephew, UgayiY. Morri.% LI. & G. t. Plunk. 297. 

*• foi' the sole and separate use of herself and her A testator, the father of two daughters, who 
family by my late nephew,’’ and directed that were his only children, gave his estate, real and 
their, his, or her receipt in writing should be a personal pro])erty, equally between them, with a 
sufficient discharge hu* the })ayments afoi'csaid ; declaration that the share of his daughter A. 
the trustees hrraight into court the share left to should devolve, in case of her dying without chil- 
the widow, and she petitioned for payment out dren, to his daughter B, and "her children. A. 
of the. fund : — Held, that she and her children ivas married at the date of the will, but had no 
took as joint tenants, and that slie was entitled children ; B. was at that time married and had 
to only one-fifth of the fund, and to he paid the two children. A, died without ever having had 
income of the remaining four-fifths for the main- a child ; — Held, that she was entitled to an estate 
teiiance and eilucation of the children, yewsom, tail in the real estate, and was absolutely en- 
I/i re, 1 L. II. Ir. 373. titled to the personalty. Bacon v. Coshg, 4 

Dc G. & Sni. 261 ; 20 L. J., Ch. 213 ; 15 Jur. 

When Words used importing Succession.] 695. 

— Devise of a copyhold to trustees and the sur- A testator, by his will dated in 1836. gave all 
vivor of them, and the executors and adminis- his leaseholds and freeholds to his three daughters, 
trators of such survivor for ever, upon trust, out share and share alike ; but if either of his daugli- 
of the rents and profits, to pay certain yearly ters should die leaving no lawful child or children, 
charges, and the residue to T. for life ; and from their share or shares to go to his surviving daugh- 
and after his decease, to pay the residue as afore- ters, share and share alike, to them and his (the 
said to T.’s children, and so on for ever ; and for testator’s) heirs for ever: — Held, that each 
want of children lawfully begotten, to the testa- daughter took an estate tail in her share of the 
trix’sdaughters:— Held, that T. took an equitable freeholds, and an absolute interest in her share 
estate tail under this devise. Trash v. Wood, in the leaseholds. Fenn v. Savory, 2 W. E. 345. 
4 Myl. & Cr. 324 ; 9 L. J., Ch. 105 : 4 Jur. 669. 

Testator, by his will, directed that the profits c Is u 

■of his share of a leasehold colliery should, during * 

the time that the same was worked or workable, Issue' construed Children.] — “ Lawful issue ” 
be equally divided amongst ‘-his wife and cliil- in a will held, upon the context, to mean 
dren, and their children after them respectively ” : “ children,” and that to the exclusion of “ grand- 
— Held, upon the construction of the whole will, children ” born prior to the period of distribu- 
that the words “ their children after them respec- tion. Edwards v. Edwards, 12 Beav. 97. 
tively ” were w^ords of limitation. S/towhall v. The word “ issue,” in a will, may be held to 
Froeffr, 2 Y. & C. G. C. 478 ; 7 Jur. 019. mean children when such is the manifest inean- 

Under a testamentary gift “ to my brother B, ing of the testator. Bidgeway v. Miinlilttrich, 1 
and to his children in succession” : — Held, that Dr. & War. 84, 

B. took an estate tail in the freeholds, and an Upon a bequest of personal estate to the 
absolute interest in the leaseholds and general testatrix’s sisters, or in case of any one dying and 
personal estate. Tyrone (Earl) v. Waterford leaving issue, the share to go to such child or 
Qlarguis), 1 De G. F. & J. 613 ; 29 L. J., Ch. children equally ; all the sisters died in the life- 
486 ; (! flur. (x.s.) 567 ; 8 W. Pt. 454. time of the te,statrix, without leaving any issue, 

A father gave freehold, copyhold, and leasehold except one, who left two grandcbildren :-^Held, 
estates to his daughter for life, and should she that the word “issue” meant child or children, 
live to become marriageable, leaving a child or and that, in the events that happened, the estate 
ehildren, for the support and maintenance of of the testatrix was undisposed of. Qoldie v. 
such child, if there was only one, and if more Greaves, 14 Sim. 348. 

than one in fair and equal proportions, “ for and A devise to the issue of A., and for want of 

during the term of their natural lives, and in like such issue to B.,; A. has a son and a daughter: 
maimer to their children and children’s children, they shall take as persons described, but" shall 
each family having among them the fathers or take only an estate for their lives. CJooh v. Cooh, 
mother’s share,” with a gift over on the death 2 Vern. 545. 

under twenty-one or before marriage of his Testator directed his trustees to sell his real 
daughter: — Held, that the daughter took an and personal estate, and to pay the interest of 
estate for life only, and not an estate tail. The the proceeds to his daughter for life, and, after 
limitations after the daughter’s life estate were her death, to assign the principal and the parts 
not all void, but her children (if she left any) of his real and personal estate remaining unsold 
would take life estates. Hampton v. JMvian, (if any) to her children when tliey should 

46 L. J., Ch, 248 ; 5 Ch. D. 183 ; 36 L. T. 287 ; attain twenty-one ; and if his daughter should 

25 W. E. 459. die without leaving issue, or leaving issue, all of 

Becpiest of money to be invested in trust to them should die under twenty-one and without 
“ pay the dividends and premiums to accrue issue, then to assign the proceeds, and the parts 
therefrom for the use of the children of niy of his real and personal estate remaining unsold 
brother H., share and share alike, and after their (if any), to his personal representatives, his, her, 
decease to be continued to their children ” or their heirs, executors, administrators, and 
Held, that the children of H. took life estates assigns. The daughter, who was the testator’s 
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were his next of kin at his daughter's death were 
enritled niifier the ultimate trust. Minter v. 
Wraith, 18 Sim. 52. 

"Where rlie testator by one clause gave one- 
sixth of the residue to and amongst the children 

ins late sister, and by a subsequent clause 
another one-sixth to her sister for her life, and 
after her death to and amongst her issue, in like 
mamier as expressed before concerning the 
children of 1. Held, that the w’ord issue W'as 
to be e»mstrued to mean children, but that under 
nei tiler clause could a grandchild take by way 
<:>f .substitution for its parent. Peel v. Oatlow, 9 
Wirii. 872 : 7 L. J., Cai. 278 ; 2 Jur. 759. 

A testator provided that if “his daughter 
should have no issue male of her body living at 
lier death, or no such is.sue male as should be 
entitled Ijy the true meaning of tliat his will to 
his real estates thereby limited, then and in 
cither of those cases he devised tlie estates ” to 
the daugViters of his daughter living at her 
rleath : — Held, that the daughters of the daughter 
dill not take any estate under the limitations 
ill the^ will, for that the words “living at her 
dearh ’’ applied to both branches of the proviso, 
and that the contingency on w'hicli the daughters 
were to become entitled determined at the death 
of their mother. Ethri v. Wilson, 4 H. L. Cas. 
257. lieversing Wilson v. Eden, 12 Beav. 
454. 

testator gave a moiety of his residuary estate, 
as ivell real as personal, upon trust to pay the 
income equally amongst all his children, who 
Hhoiild be living when his youngest child attained 
twenty-one, for their respective lives, and after 
the death of any of them, as to an equal portion 
of the moiety proportionate to the number of his 
children then living, for the use of the is.sue of 
such chihl or children so dying, absolutely for 
ever ; — - Held, that the word “Issue ” included 
only children of the testator’s children, to the 
exclusion of their more remote descendants 
M'Gretjor v. 1 Be G. F. ck J. 63. 

Te.statrix bequeathed a fund upon trust, in the 
events which happened, for her son for life, and 
then “in trust for and to be equally divided 
between all and every my nephews and niece.s 
who shall be living at the time of the death of 
my said son as aforesaid, and the issue of such of 
them as shall then be dead leaving issue as 
tenants in common, such issue nevertheless 
taking only the share or respective shares which 
the deccfised parent or parents would have taken 
if living : — Held, first, that “ issue ” ought to be 
confined to (diildren ; secondly, that the issue 
took as tenants In common inter se. Smith ' In 
n\ 58 L. J., Ch, H61, 

A. conveyed freeholds to trustees and their 
heirs for his wife during widowhood, and after- 
wards to convey and divide “sucli e.state and 
]>rerflisGs_” amongst the chiklren and the issue of 
their children wdio should be theu living as 
tenants in common (the issue of any deceased 
cliild to take their parents’ share) r-^Held, that 
“issue” must, be read children. Tutham v. 
f frmm, 29 Beav. 604 ; 7 Jur, (x.S.) 815 : 4 L T 
631 : 9 W. R. 822. j 

A testator gave legacies to his nieces, with 
power to his executors to settle them on his 
nieces for life, and at their deaths for the benefit 
ot their ‘ ■ issues.” He also gave them his residue, 
with like power to settle it on his nieces, and 
for the benefit of “their respective children, ” as 
provided with respect to the legacieH Held, 
that * issues ’ must be construed children,” and 


that the children of nieces took, to the exclu- 
sion of grandchildi'en. Baler v. Bayldon, 31 
Beav. 209. 

' A testatrix gave a fund to trustees, upon trust 
to pay the dividends to her niece ; and after her 
decease if her husband should .survive her, and 
she should leave no “is.sue ” living at her decease, 
then to the husband for life ; but if she should 
leave “ issue,” then upon trust to pay a moiety of 
the dividends to the husband, and to apply the 
other moiety, during his life, for the benefit of 
“ such issue ” during their minorities. After the 
decease of the niece as to one moiety of the fund, 
aud after the decease of the survivor of tier and 
her luisbaml then as to the whole of tlie fund, 
the trust was to transfer and divide the same 
unto and amongst the “ children ” of the niece, 
the shares of sous to be vested at twenty-one, 
and of daughters at that age or marriage with 
consent, with survivorship in case of the death 
of any child before his portion should become 
vested, with a provision for maintenance for 
“diildren” during minority; and in case the 
niece should die in the lifetime of the husband 
leaving issue, and all should die and niimarried, 
then the trust was to pay the w-hole of the divi- 
dends unto the husband, “ and from and after 
the decease of my said niece and her husband, 
and the survivor of them, and failure of issue of 
my said niece, upon trust to transfer the fund 
to other persons ” : — Held, that the word “ issue ” 
in previous parts of the will obviously meant 
“children,” and that the gift over on failure 
of “issue” meant a failure of “children,” and 
that the gift over took ofiect. Bryans. Mansion, 
r> Be G. & Srn. 737 ; 22 L. J., Gh. 233 ; 17 Jur. 
202 . 

A testator by his will gave a fund to trustees 
“ in trust for the lawful issue of P. H. surviving 
him, equally to be divided between them if more 
than one, . , . aud if but one then for such onlv 
child,” with a gift over “in default of issue of 
F. H. becoming entitled.” The issue of F. H. 
who survived him were a son, a daughter, four 
children of the son, and six children of a deceased 
daughter Hekl, that by the use of the word 
“ child ’’ the testator had himself interpreted the 
word issue, ’ and that the word “ issue ” must 
be restricted to chiklren, and the fund go in 
moieties between the surviving son and daughter. 
J[ophi7ts, In rt\ 47 L. J., Ch. t572 ; 9 C'li. D. 
131 ; 26 W. R. 629. 

Construed all Descendants.] — Upon a 

legacy to the issue of A., all descendants are 
entitled, and take per capita as joint tenants. 
Barnqmrt v, Ilanhury, 3 Yes. 257 ; 3 R. R. 91. 

1 he word '"issue,” imconfined by indica.tioii of 
intention, includes all descendants. Intention 
nece.ssaiy to restrain it to children ; grand- 
chddren therefore entitled with children per 
capita. Leigh v. Mrlmry, 13 Ye.s. 340. 

Grandchildren entitled under a bequest to 
issue. Freeman v. Parsley, 3 Ves. 421. 

Issue not confined to diildren, but includes 
grandchildrcu. South v. Senrle, 2 Jur r\sq 
390; 4 W. R.470. ^ 

Bequest to A. for life, and after her death, if 
she shall die leaving legitimate issue, upon trust 
to transfer the fund amongst such issue towards 
their education and maintenance at the discre- 
tion of the trustees, with a gift over if A. should 
die leaving no legitimate issue -.—Held, that the 
word “issue” was not cut down to children, 
and that ail the issue living at the death of A. 
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took per capita. JoRe.'P.s Tnists, In re, 23 Beav. “ in default of suck issue ’’ must refer to all such 
24-2. descendants ; and consequently, rejecting the 

Gift to issue ’* after the death of a tenant for words which create a tenancy in common among 
life belt! to include issue of every degree. Mu(U the issue, the first taker would have an estate 
rZeeZ* v: 25 Beiv. 531. * tail. Woodhoure \.IIerrieJt,l K. J. 352; 3 

Bequest to persons for life, and after their Eq. E. 817 ; 24 L. J., Gh. 640 ; 3 W, R. 303. 
death unto their and each of their issue, and the Bequest of leaseholds in trust for F. for life, 
survivor or the survivoj's of them, on their and after his decease for the issue of the body of 
severally attainiug twenty-one, in equal pro]X>r- F. if any such there should then be. If F. died 
tioiis. On the death of the last tenant for life, before twenty-one, or afterwards without issue, 
there were three generations of issue living: — gift over ; — Held, to confer a life interest in F. 
Held, that all who survived ami attained twenty- with a gift over to his issue, meaning descendants 
one participated in the fund, Ih. who should be living at his death as joint tenants. 

A will made in 1794 contained the following Hill v. Niilder, 22 L. J., Ch. 242 ; 17 Jur. 224. 
gift over : ** But if niy daughter happens to die B. devised copyholds to his sons G., J., and F., 
without issue, then in such case, at the decease upon certain trusts during the life of his wife, 
of my daughter, I give and bequeath the said and after her death upon trust to pay the rents 
sum to my two daughters, S. and E., equally to equally between his three daughters, R., M., and 
be divided between them, slrare ami share alike, H., or to sell the same ami invest the produce as 
if then living ; but if either of my daughters, S. therein mentioned, and to pay it to his three 
ami E., should be then tlead, then I give and daughters during their lives for their separate 
bequeath the share of my daughter so dying to use, and upon further trust ‘‘ that in case my 
her issue, equally to be divided among thetn if daughters shall depart this life leaving lawful 
more than one ” : — Held, that the word “ issue ” issue,” then the trustees should appropriate the 
did not confine the gift to the children of the share of such daughter or daughters to the 
testator’s daughters, but that the remoter issue maintenance and education' of such child or 
were also entiUed. Weldon v. Hot/Iu?id, 6 h, T. children until the age of twenty-one,’’ and 
96— L.O. directed that his copyhold estates or their 

Bequest of leaseholds to four for life, remain- produce should be divided amongst “ the whole 
der to their issue as tenants in common. Devise of my grandchildren, share and share alike, in 
of other estates to the same four, remainder to case there should be no lawful issue but of 
their children as tenants in common : — Held, one of my daughters, that is, the children of 
tliat “issue” must be construed children and George, James, and Frederick, with the child 
grandchildren, and “ children ” confined to its or children of only one of my daughters, share 
strict signification. Waldro7i v. Bovlter^ 22 and share alike,” and directed that his trustees 
Beav. 284. should then sell if they had not before done so, 

Bequest of a fund in trust for A. for life, and the produce to be divided amongst such grand- 
after her death to pay the capital among all the children, share and share alike, and as they 
issue of xA.., in case she should marry, in equal should respective!}^ attain the age of twenty-one ; 
shares, and in case she shall have no issue living but should he have no gmiidchildren or not one 
at her death, then over : — Held, to be a gift to who should attain the age of tweiit 3 ’’-orie, then 
such of the children of A. as should survive her, the estate was to go to K., and as to all the rest, 
and the issue of such of her children as should residue, and remainder of his estate and efiects, 
die before her. Courthorpe v. Wood, 2 Jur. he devised and bequeathed the same to his wife 
126,^ for her own use. All the daughters survived 

Where there were bequests to L. for life, and their father; R. died without leaving children ; 
after her death for her issue: — Held, that the H. died leaving children ; M. died having survived 
children of the deceased children ol: L. wore her children, but leaving grandchildren : — Held, 
entitled to share with her surviving children in that the word “issue” was to be read in its 
tire property. Lo2ili7 v. Louis^ 9 Jur. (it.s.) 244 ; widest sense, and would include grandchildren, 
7 L. T. 666. and that the respective issue of M. and H, took 

A husband gave his residuary real and personal their respective shares by implication, and that 
estate to trustees to convert and invest, and pay they took per capita. 3/iiehison v. Buelihm^ 32 
the income to his wife during widowhood, or L. T. 11 ; 23 W. R. 480. 

until his son should attain twenty -two, and then iV testator left property on trust for his widow 
to call in half the money invested and pay it to for life, and after her death upon trust for his 

his son, and as to the other half to pay the brothers and sisters A., B., C., 1)., and E., but in 

income to the wife during widowhood, aticl then case any of them should die leaving lawful issue, 
to his son for life, and afterwards to his lawful he directed that the share or shares of him, her, 
ispie ; — Held, that the children and remoter issue or them so dying should go to his, her, and their 
of^ the son living at his death took together as respective issue. A. and B. died before the 
joint tenants. Corln^ss, Iti rc^ 45 L. J., Ch. 118 ; testator, leaving issue. ■ D. and B. died after the 

1 Ch. p. 460 ; 33 L. T. 630 ; 24 W. R. 204. testator, but before his widow, and left issue : — 

Devise of lands to all the children of A. and Held, that issue included remoter descendants 
B. his wife, “already or hereafter to be born” as well as children. Hohqen v. Heale^ 40 L. J., 
of their bodies, whether male or female, for and Ch. 36 ; L. B. 11 Eq. 48 ; 25 L. T. 681 ; 19 W. R. 
during their joint lives and the life of the 144. 
survivor, but all the sons to take the name and 

arms^ of W. in addition to their own name, Issue of Issue Construed Children.] — Where?' 
remainder to the trustees to preserve, &;c. ; and upon the decease of the testator’s “ children,” 
after their several deceases unto and equally the estate was given to the “issue” of such 
between all their issue, male and female ; and “ children,” and where it was given over in case 
for want of such issue, over. That the word the testator’s “children” should die “without 
“ issue ” is nomen collectiviim, and takes in the leaving issue,” and in like uses of the word “ issue,” 
whole class of descendants, and that the words the word “issue ’’must be read “child or children,”' 
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although in other parts of the will it might be child’s share.” There was a gift over on the 
necessary to read the word “ issue” in a diferent death of C. K., “without leaving a child or issue ” 
sense )l tUiams y. :feaie, 6 Hare, 239. generally. One of C. Ih’s children predeceased 

(Tirt of personal estate to C, during her life, her, leaving no children, but only a grandchild 
and after .her decease among all her children who survived C. B. Held, that he took a child’s 
aiKi their issue, such children and their issue to share with C. R.’s children. Ih. 
be entitled, as amongst themselves, to the benefit The word “ issue,” when used with the word 
^ “parent” in a will Held, not to extend to 

—Held, that the children and grandchildren of grandchildren, but to include only children 
common. Law v. Thojy, Tfmts, Lt re. 2 W. B. 578. 

-/ L. J., Oh. (>49 ; T Jur. (:n-.s.) ,447 ; 6 W. B. A testator devised his estate and effects to 
A -v . . , trustees to pay the proceeds to his wife for life, 

A .giive property unto and amongst and “after her decease to distribute and divide 

all and e\ci 5 the children of his sister J. who the whole, &:c., among such of my four nephews 
should bo then living and the issue of such of and two nieces” (naming them) “as shall be 
her cluhlreu as should be then dead leaving living at the time of her decease : but if any or 
issue share and share alike, but so as such issue either of them should then be dead leavirio- issue 
should have no greater share thereof than such such issue shall be entitled to thoii fa ho “ or 

as their his, or her parent would have ha<l if mothers share ” :-Hel(i, that “issue^er7ieant 
contained a further proviso, children; aud that the words “should then be 
more of such issue should be dead leaving issue” meant, should before then 
then dead haying lett issue, then the issue of have died leaving issue. Marti /i v Holnate S5 
such issue as should be so dead should .have and L. J., Cli. 789 ; L. R. 1 H. L. 175 : ir> W'^B ISo 
receive the part or share to which their, his, or Reversing 84 Beav. 79 ; 5 K. r’ 180 • *11* Jur* 
her parent would have been entitled if ; H L. T. 501. ’ ^ 

Held, that -the issue of grandchildren of J. must A testator bequeathed his residue p-urdlv fn 
be cflr - 'L* his five cousins who should be living at the Hnm 

20 W B 271 ' ^ ^ ^ ^ ^ f issue of such of them 


Xu w n /n 1 -1 T -1 — .... ut L'licui 

as should be then dead leaving issue, share and 

Issue joined with Word “Parent”— Con neverthe- 


bequest to certain' persons and the lawful issue -M Udrey” and 
of such of them as Ihouhl be dead, it is provi.M chS 

that such ussne are to take only the share which .see J/emVi’. /« t la t T Pb 

their deceased parents h.ave been entitled L. R. 1 Eq. 551 ; 12 Jm % h 4’.?4 L t’ 
to If living “issue” will be read “children.” 130; U W R 473 • ^ 

siSSlSsE SSSSi 

The testator devised and bequeathed to eight lokSiLtmL^rfol’khe 

of the survivor ho devfe'ed and blqueathed to the shoulrrieke'shouirbe mMod'k'^r 

issue of liio eight persoiLs then living, and directed share 'of t IkaTm.?, 1 .“titled to receive the 

parL\vhhkffi\-Hdt mother kspohh'X°'^ 

children, and that the children of anv of thi> Ko ly®*'®: mitl that the principal should 

eight persons. lyingtXk an .h«vh "T ^is 

in their i>areut’s share durinar the life of H o f'r ! share alike, on 

survivor of the eight, and that at the death of oma t age of twenty- 

the .survivor of the mfht X cilLlreXoTei^ 3/nf’n'' «'®«- •'ittainilg 

then living took their ijareiit's share to the eve] n. miowi-rT ^ maimge, with consent of their 
siou of grandchildren, liradfihaio v 2Idlin(i 19 bi« thereinafter mentioned ; and if any of 
Beav. 417 ; 28 L. J. Ch m 19 his said daughters should happen to die without 

The wor<l » issue” includes all remote descen- whieh^snff interest 

<]ant.s of the person whose issue i.s vefprvnfi i ^i.ying would be entitled 






tohis-childreih’;tluMvor(l“is;ue’MiuX^^^^^ ^ stq^f dn f i f 

to the word “ parent ” in a substitutional mft •— ter - 1 1 any of his daiigh- 

Heltl, from the context of the will not limited to shontrHP? lc*aviiig children, and any of them 
-clhidren.” Mo,s imi o his 

Bequest to C. B. for life, with remainder to tho S rf ’ 1 children the 

children of C. R. who should be livhig at her it and should receive 

decease equally, and the issue then living of such gmudchilrli-An' Bis saicl 

lyjfi's s ss“.fe’5r« “i; 

Wived C. E.; and if but tf 


r - : 
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iyr> ; 34 L, J., Oh. 650 ; 11 Jur. (x.s.) 837 ; 12 ! and nieces, and directed that if any or all of his 
L. T. 660 ; 13 W. E. 767. | nephews and nieces should have legitimate issue, 

A testator devised a freehold in trust, to j that issue respectively should have possession and 
accumulate the rents for periods of not less | enjoy the bequest which he made and intended 
than ten years successively at a time, at the for the parents of such issue respectively ; but 
expiration of which the accumulations to be the sums bequeathed to such of h;js nephews or 
paid to the testator’s sons and daughters, or nieces respectively as should not leave issue 
such of them as should be living at the respec- should go to the survivors or survivor of his said 
tive perioils of division : and the issue of such nephews and nieces, and to the issue of tlie 
of them as shall have died leaving lawful issue, same : — Held, that “ issue ” meant ail descen- 
such issue taking tlieir deceased parents’ share, dants, and that the survivors of the nephews, 
to be vested interests in the same respectively, j and nieces, at the time of the death of one of 
at the age of twenty -one, and so on from time them, took her share absolutely. Kwvamgh^ In 
to time until the expiration of twenty-one years w, 13 Ir. Ch. K. 120. 

after the decease of the survivor of the children. A testator bequeathed the income of his resi- 
And from and after the expiration of the term duary estate to his wnfe for her life ; and after her 
of twenty-one years he devised the same premises decease, the residuary estate was to be equally 
unto such of his grandchildren, and their issue, divided among his brothers and sisters and the 
as should then stand, in respect to him, in brothers and sisters of his wife. And he directed 
equal degree of consanguinity, and their heirs, that in case of the death of any of his residuary 
as tenants in common: — Held, that *Mssue” was legatees before his or her share should become 
to be read children,” and the word ‘‘and” to payable, leaving issue, such issue should take 
be read “or,” and that the devise was neither that share equally: — Held, that the grand- 
void for remoteness nor uncertainty. Maynard children of any of the residuary legatees who 
y, 28 Beav. 2S5. died before his or her share became payable 

The word “ issue ” construed “ children ” by were entitled equally with the children. Bods- 
force of the gift to the issue of the issue being loorth v. Addy. 11 L. J. Ch. 382; 6 Jur. 
of their “parents’” share. v. 14 700. 

Beav. 591 ; 21 L. J., Ch. 276. 

Bequest to A. for life, with remainder to B. Issue Male.] — In a wall, the words “failing 
for life, with remainder to “ all and every the the male issue"” wmre, upon the whole context, 
issue ” of A. living at the death of the survivor construed to mean “ if there shall be no son then 
of A. and B., but in the event of any of A.’s living.” Mnrray v. Addenhroolte, 4 Kuss. 407 ; 
“issue” dying in the lifetime of A. and B. 8 L. J. (o.s.) Ch. 79 ; 28 B. R. 144. 
leaving “ issue,” such issue to stand in the place of In the absence of words to control the tech- 
t heir “ parents ” : — Held, that the first-mentioned nical meaning, a gift to “issue male” must be 
“issue” was to be construed “children,” and confined to “males claiming through males,’*' 
there being one daughter only of A. and two of and that males claiming through females w'ere 
her children living at the death of the survivor excluded, and this whether it be of real or- 
of A. and B. : — Held, that such daughter was ! personal estate. Lywood v. Kiniher or Wanvick, 
alone entitled to the fund. Ih. 29 Beav. 38 : 30 L. J., Ch. 507 ; 7 Jur. (N.s.> 

Devise to A. for life, and after her decease to 507 ; 9 W. R. 88. 
the lawful issue then living and the children of 

such of them as should be then dead, in equal Issue Begotten or to be Begotten.] — Bequest 
shares, the children of such issue to take their to testator’s brother and sisters, A., B. and 6. 
parents’ share : — Held, that the word issue was for their several lives, share and share alike 
to be construed children, and that the children and after the decease of either of them, then, as 
of A. and the children of A.’s children who pro- to the share or shares of one or either of them so 
deceased her took for life only, Fairjield v. dying, the testator bequeathed the same to the 
Bnshell, 32 Beav. 158. issue of the body or bodies of him, her, or them 

Gif fc “ to survivors of a class and the issue of so dying, begotten or to be begotten by t heir- 
such survivor, such issue to take parents’ share present husbands, share and share alike for ever, 
only,” is a gift to the parents for life, with Assuming that A., B. and C. took life estates 
reniainder to their children, and not a sub- only in the fund, the court was of opinion 
stilutionary gift. Pamms v, Cohe^ 4 Drew, that the words “issue of the body,” &;c., com- 

prehended not onlv children, hut .o-rfindchTldrAn 
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to liis “ children ; and in default of “ such 
issue " of liis son, lie gave all the shares to his 

daughters” and their “issue,” share and share 
alike, such issue not to be entitled to or take 
more than their deceased parents’ share. The 
son died without issue : — Held, that the daughters 
took absolute interests, and that their children 
took only hr way of substitution for their parents, 
and not by way of limitation or succession. Ih. 

The word “ issue ” was used in a will on several 
occasions as equivalent to “children,” and the 
issue were in some instances spoken of in reference 
to their “parent” : — Held, that “issue” must 
receive the same construction throughout the 
will. Ithodvii V. Rhodes^ 27 Beav. 413. 

It is a canon of construction that where a 
testator has affixed a particular meaning to a 
word in one part of his will, it shall be construed 
as having the same meaning in all other parts of 
it unless it violates the sense. Ib. 

A father bequeathed a share of his residuary 
personalty to the issue of his daughter, and if his 
daughter should die without leaving “issue or 
issue of her issue ” then over : — Held, that the 
word “issue” must have the same meaning 
throughout the will, and that as in the latter 
•clause it was clear that “ issue ” meant “ children,” 
the gift to the issue must he confined to the 
children. X/mw?/ v. 23 W. R. 825. 

It does not follow, because the word “issue” 
ill one ])art of the will means children only, that 
it shonki have that meaning also in another part ; 
and where, after a bequest to A. and B, ami 
their issue, in the sense of children, the residue 
was given to A. and B. equally, and to be divided 
between them, with benefit of survivorship, 
upon the deatli of either under twenty-one ; not 
to be subject to the control of their husbands, 
but to be hehl in trust for them and their issue 
respectively until they attained twenty-one, if 
lumiarrietl, or if married until a proper settle- 
ment eouhi be made upon them and their issue, 
so that: they should receive the dividends 
•exclusively of their husbands, and if they both 
died under twenty-one, and without issue, then 
over ; both attained twenty-one. and one of them 
died leaving ehildren and grandchildren : — Held, 
that both the children and grandchildren were 
•entitled to her share per capita as tenants in 
ctiinmon. I Rad v. Randall 2 Y. <Sc C. C. C. 
231 : TeTur. 2‘hS. 

A testator bequeathed leaseholds equally to his 
four grandchildren, and after their decease, to 
“such lawful issue” as they, or anv or either of 
them, should leave Hekfi that on the death of 
each graudehild, his issue of every degree, then 
living, became equally entitled to his one-fourth, 
and that issue was not to be reati “children,” 
tl'Kujgh in a subsequent gift he had used that 
expression, Waldro/i v. Roulter, 22 Beav. 
284, ' . 

A. berpioathed his residuary personal estate to 
his iiepliew and niece equally, and after their 
res])ective deaths, amongst their issue, if there 
should be any children to take their parents’ 
slmre. But in case the nephew or niece died 
without issue, or leaving such they should die 
under twenty. one without issue, then he gave 
his or her share to the other of them, or his or 
her issue, if he or she be then dead leaving issue 
as aforesaid The niece died in 1811, leaving 
issue ; the nephew died in 1862 leaving no issue : 
—Held, that issue in the first part of the will 
meant childi-en, but in the latter part issue 
,genera]ly, and that on the death of the nephew 


all the issue of the niece then living took per 
capita. Cor)‘le, In /r, 32 Beav. 426. 

, Issue as a Word of Limitation.] — ^^Vhatever 
[ be the prima facie meaning of the word “ issue” 

I in a \yill, it is not a technical expression, and 
will yield to the intention of the testator to be 
collected from the words of the will ; and there- 
fore it requires a less demonstrative context to 
' show the testator’s intentioivin regard to the word 
“issue,” than in regard to the technical expres- 
sion “heirs of the body.” Levn v. Mosalmi, 1 
Y.<fc 0.589. 

Jt is^ established, that in a will the word 

issue” is as strong as the w’-ord “heirs.” 

I Bagshaw v. Spencer, 2 Atk. 582. 

“Issue” is prima facie equivalent to “heirs 
of the body”; hut the court leans against so 
construing it when there are other expressions ' 
I in the will to control that meaning. If words 
' of limitation^ be superadded, as a gift to “issue 
and their heirs,” the issue take as purchasers in 
fee simple, and a gift over on a general failure 
of issue operates nothing. Kammigli v. Mar- 
land, 1 Kay, 16 ; 2 Eq. B. 771 ; 23 L. J., Oh. 
41 ; IS Jiir. 165 ; 2 "W. R. 8. And see post, cols. 
1289 etseq. 

Issue, Class of, when ascertained.] — post 
col 917. j e ? 


d. Descendants. 

Construed All Descendants.] — Bequest to such 
of the children of J. as might be living at testa- 
trix's death, and the descendants of such of 
them as might bo dead, per .stirpes, in equal 
shares Held, not J.’s grandchildren only, but 
his cliildreiTs descendants in every (legree 
entitled to shares. :Marsludl v. Scales, 3 W, R. 
502. 

A testator bequeathed “ to each of the chil- 
dreii, gi'andchildrcn, or other direct descendants 
ot'’ A., who might be living at the testator’s 
death, “ lOOl apiece.” At the death of the 
testator there were living a child, grandchildren, 
great - grandchildren, and great - great - grand- 
children of A. ; — Held, that they wej’e all entitled 
to receive luOl apiece. Ckmhrldqe v. Rous, 25 
Beav. 409. ’ 

A husband, who died in June, 1837, gave to 
trustees the whole of his property in trust for 
the payment of bis debts, with full power to sell 
all or any part of liis estates or to demise the 
same ; and directed them out of the moneys 
produced or out of the rents to pay the testa- 
mentary expenses and debts, and then gave 
cernim legacies, and directed that after the 
death of his wife and after the payment of all 
debts and legacies the whole residue of all his 
remaining property should bo divided into twelve 
portions, and be given to the children of his late 
aunts “equally among them, the descendants, 
It any ot those who might have died beiiu^ 
entitled to the benefit wirich their deceased 
parent would have received had he or she been 
then alive . , . and should there be no children 
or lawful descendants of any of Ms aunts 
remaining at the time the bequests should 
become payable, then the portions” were to fall 
into the residuary fund. The testator declared 
that it should not be incumbent on his executors 
to pay the legacies sooner than two years after 
his death ; nor to divide the residue amongst his 
relatives until two years after the death of his 
wite, and made provision for payment of his 
wife s jointure. The wife died in 1876 Held 
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that the substitutionary gift to “descendants"’ 
of children of an aunt was not contined to chil- 
dren of those children. Balph v. fJovriclt, 48 
L. J., Ch. 801 ; 11 Ch. D. 878 ; 40 L. T. 505— 
C. A. Reversing 25 R. 530. 

The word “ descendants is less flexible than 
“issue,” and reciuires a stronger context to con- 
fine It to children ; — Hehl, that if the word used 
in the present case had been “ issue ’ Instead of 
“ descendants," the gift over would have pre- 
vented the court from conflning the word to 
children. Ih. 

Legac}’' to the descendants of A. and R, 
equally : all descendants (children and grand- 
children) take per capita. Butler v. Stratton. 
3 Bro. C. 0. 

Under a devise to the descendants of F. T., in 
a certain district, grandchildren and great-grand- 
children take per capita. Cro,sJei/ v. Clare^ 3 
!8wanst. 320, in. xS. C.. nom. CroHdy v. Clare, 
Ambi. 307. ' 


Male Bescendants.]- — A testator having made 
a provision for the necessitous “ male children ” 
of his nephews, and having shown his intention 
of making it a perpetual charity ; — Held, that 
“male children” meant “male descendants.” 
Heltl, also, that under the expression “ male 
descendants,” descendants claiming through the 
male line were alone entitled, and that those 
males who claimed through a female were ex- 
cluded. Bernal v. Bernal. 3 Myl. & Or. 559 ; 
C. P. Coop. 55 ; 7 L. J., Ch. 115 ; 2 Jur. 273. 
And see S. C,, 3 Myl. & Cr. 559, n. 

Direct Descendants bearing Name,] — ^A testa- 
trix bequeathed stock to trustees in trust for her 
brother R. G. for life, and after his decease in 
trust for his son J. R.-G., for life, and after the 
decease of both of them, ujioii trust for any 
immediate or direct descendants of her said 
brother or nephew who should bA the name 
of R.-G., for life, and from and after his or 
her decease, or in case of failure of any such 
immediate or direct descendants of her said 
brother or nephew who should bear that name, 
upon trust for certain charities, with a condition 
of forfeiture on abandoning the name of R.-G. 
Both Pb.-G. and his son J. E.-G. survived the 
testatrix, and J. R.-G. survived R.-G., but died 
without ever having had any issue. At the 
death of J. R.-G. the only descendant of R.-G. 
who bore the name of R.-G., was a descendant 
in the female line, C. G. R.-G., and he had 
assumed the name of R.-G. by royal licence after 
the death of R.-G. : — Held, that the gift to 
descendants was not conflned to those" whose 
family name or birth name was R.-G,, but 
included descendants who assumed that name. 
That the gift to descendants was void for remote- 
ness, and that the gift, as well to the charities as 
to the descendant who had assumed the name 
of R.-G., failed. Boherts, In re, Bepington v. 
Rohei'ts, 19 Ch. B. 520 ; 45 L. T. 450. Affirming 
on this point 50 L. J., Ch. 265. 

Held, that the limitation to descendants was 
a gift for life to descendants living at the deter- 
mination of the life interests and bearing the 
name of R.-G. as joint tenants. Ih. 

Eldest Male D.escendants.] — The designation 
of “eldest male lineal descendant ” : — Held, to 
be inapplicable to a male person claiming in 
part through a female. Oddie y. Woodford, 3 
Myl. & Cr. 584 ; 7 L. J., Ch. 117, 

A testator who had three sons, A., B. and C., 
directed an accumulation of his property for a 
certain period, at the end of which the trustees 
were to divide it into three lots, one of which was 
to be conveyed to “ the eldest male lineal descen- 
dant then living of A.” When the time for 
making the allotment arrived, there were two 
persons who claimed to be entitled to the first 
lot, a grandson of A.’s eldest son, and a son of 
A.’s youngest son ; the former being “ eldest” in 
line, the latter “eldest” in years among the 
male descendants of A.: — Held, that the will 
w^as not void for uncertainty. Thelkmon v. 
Bendleishmn,Sl H. B. Cas.(429 ; 28 L. J.. Ch. 948 ; 
5 Jur. CK.S.) 1031 ; 7 W. B. 563. 

Held, also, that on the true construction of 
the words used by the testator, the grandson of 
A.’s eldest son was entitled to the first lot. Ih, 


Construed Children.] — Bequest to “ descen- 
dants” of A., “in such proportions as each may 
be entitled ” under the Statute of Distributions : 
Held, that a 'child of A. took in exclusion of 
grandchildren. Smith v. Pepper, 27 Beav. 86. 

Upon a gift over, after an estate for life of 
residue real and personal, to “ daughters of B., 
and their descendants, per stirpes, to hold to 
them, their heirs and assigns, for ever,” paying 
an annuity to L. for her life ; B. left three 
daughters, one of whom survived the testator, 
and died in the lifetime of the tenant for life 
wflthout ever having had issue : — Held, that the 
residuary estate belonged to the two surviving 
daughters. The words per stirpes are to be 
taken in a distributive sense, and “descendants 
per stirpes ” to be considered as words of pur- 
chase, giving an absolute estate to the children, 
w'ho took, not concurrently with their parents, but 
by substitution. Dich v. Lary, 8 Beav. 214 ; 14 
L. J., Ch. 150; 9 Jur. 21. 

A, bequeathed all the residue of his property, 
after the death of his widow, to the brothers and 
sisters of her and himself, and to their descen- 
<,lants, in such proportions as his wife should by 
her will appoint. The court declared that the 
persons entitled to take the property were those 
brothers and sisters of the testator and his wife 
\ylio were living at the death of the tenant for 
life, and the children of such of them as were 
dead were entitled to take by way of substitu- 
tion. luolter V. BilVnig, 2 Jur. (ifr.s.) 483. 

Collaterals included. ] — In a will descendants 
mean persons upon whom an estate will descend ; 
and failing lineals, collaterals are entitled. Best 
V. Sto?iehemer, 34 Bq&y. 66 ; 34 L. J., Ch. 26 ; 10 
Jur. Qs.s.) 1140; 11 L. T, 468; 13 W. E. 
126. 

A testator gave the proceeds of the sale of his 
estates, after tlie determination of certain life 
estates, “ to such person or persons as shall at 
that time be the nearest in blood to me, as 
descendants from my great-grandfather, B., and 
whose kindred wflth me originates from him.” 
At the date of the will the only lineal descen- 
dants of B. were the testator and his sister, a lady 
of ^about sixty years of age : — Held, that the 
objects of the gift were such persons as w^ere 
nearest in blood to the testator out of a class 
composed both of the descendants of B. and the 
persons whose kindred with the testator origi- 
nated from their being related to him, S. 0. on 



afterwards remain, in the family of A, A. died, 
leaTlng five children : — Held, that the children 
of A. took as tenants in common. Owen v. Penny, 
14 Jnr. 859. 

Testator bequeathed several legacies, and 
among others to S. W. 14,000Z., “and to the 
latter gentleman’s family, 6,00()Z.” S. W. had 
six children, all living at the date of the testa-' 
mentary instrument and at the death of the 
testator, and no other issue : — Held, that such 
six children were, as joint tenants, exclusively 
entitled to the legacy of 6,000Z. Wood v. Wood, 
3 Hare, 65. 

The pximary meaning of the word “family” 
is “ children,” and there must be some circum- 
stance, either in the will or in the situation of 
the parties, to prevent that construction. Terry, 
In re, 19 Beav. 510. 

Legacies \vere given to A. and B., and in case 
they should predecease the testatrix, to their 
respective “families.” A. having died before 
the testatrix .--Held, that her children alone 
took under the word “ family.” Ih, 

Testator bequeathed the residue of his personal 
estate to trustees, in trust for his wife during 
her widowhood, and, after her death or second 
marriage, in trust to be divided, share and share 
alike, araoTig his five sisters and their respective 
families, if any : — Held, that each sister and her 
children living at the testator’s death w'cre 
entitled, in remainder expectant on the death or 
second marriage of the widow, to one-fifth of the 
residue as joint tenants. ParUmsoyCa Trust, In 
re, 1 Sim. (N.S.) 242 ; 20 L. J., Ch. 224 ; 15 Jur. 
165. 

A. devised all the estates before specified to* 
his sister’s “ family,” and proceeded thus : “ 1 
give to D. (who was the sister’s son) my Dalton 
estate, and tlie rest to be sold and divided 
equally ” Held, that the children of the sister, 
including D., took the produce of the sale equally' 
Beay v. BawVnison, 29 Beav. 88 ; 30 L. J.. cL 
330 : 7 Jur. (N.s.) 118 ; 9 W. E. 134. 

The word “ family ” construed as children, and 
not descendants of a testator’s children. Burt 
V. ILdhjar, 41 L. J., Ch. 430 ; L. E. 14 Ko. 160 ; 
26 L. T. 833. ^ 

A devise of freeholds to C. and his heirs, and 
*• in case he should die leaving no issue, then 
equally between my surviving children or their 
families,” is a gift (on the death of C. without 
issue) to the children of the testator, and the 
children of such of them as w^ere dead, as to such 
children in joint tenancy. Ih, 

A testator bequeathed to his executors a sum 
of 450/., which he_ directed should be held by 
them in trust for his brother James’s famiiv, and 
should be by his said executors expended for the 
benefit of such family, in such a manner as to 
them should seem most expedient. The executors 
having paid the 45p/. into court Hehl, that 
the word “ family ” in the above bequest meant 
“children,” and that the parents were not 
entitled to any share in the fund. Mulqueens- 


e. Family. 

Construed Head of Family.]— Where devise is 
to the stock or family, the court confines it to 
the head of the f<amily. Crossly v. Clare, Ambl. 
897. See S, 61, nom. Chmley v. Clare, 3 Swanst. 
322,11, 

Construed Children.] — The primary meaning 
of the word “family” in a will is “children.” 
Phjy V. Clttrlie, 45 L. J., Ch. 849 ; 3 Ch. D. 
672: 24 W. E.1014, 

A husband directed the interest arising from 
all his real and personal property to be paid to 
his wife during her life, and after her decease to 
be ecjiially divided amongst all his family that 
should be then living when they should attain 
the age of twenty-one years. At the date of his 
will ho ha<l seven children living, some over and 
others under twenty-one, and' some married, 
with cAiildren : — Held, that under the word 
“ family ” children alone could take. Ih. 

Under a disposition by will to A.’s and B.’s 
families, the children are entitled, exclusive of 
their parents, and per capita. Barnes v. Patch, 
8 Ves. 604 ; 7 R. E. 127. 

Testator gave all his property, both real and ! 
personal, to his wife for life, and after the 
death of my wife my nephew is to be considered 
as heir to all my property ; but I direct that i 
whatever portion of my property may hereafter 
l)e possessed by him shall be secured by my 
executors for the benefit of his family ” Held, 
taking the whole of the will together, that the 
testator by the word “family ” meant the children 
but not the wife of his nephew, and that the 
property ought to be settled on the nephew for 
life, and on his children after his death. White 
V. Briygs, 15 Sim. 17 : 9 Jur. 678. 

A testatrix in her will used the following 
expression ; “ Observing that F. Beales and his 
family arc ray residuary legatees for all but cash, 
or moneys so called.” F. Beales had nine 
children living at the date of the will and at the 
testatrix’s death, and the testatrix died possessed 
of a promissory note payable to herself or order, 
some long annuities, Columbian bonds and 
money, in her house and at her bankers Held 
that by “Francis Beales and his famiiv” the 
testatrix meant Francis Beales and his children 
and that they took the note, annuities and bonds’ 
as joint tenants, those articles beiufi' Ancn’ 


as joint tenants, those articles being neither cash’ 
nor moneys so called. Beales v. Crisford, 13 Sim’ 
d92 ; 18. L./., Ch. 26 ; 7 Jur. 1076. 'i ■ ' 

A testatrix bequeathed her house, tehiture^&c., 
to A, for life, and directed that the same should 



the will to deprive the word ‘‘family” of its 
primary meaniii", i.e. children of the testator ; 
and that, therefore, sucli children alone were 
entitled to share in the money in the bank. 
Mifffett, hi re, Joner v. Mason, 55 L, T, 671. 

A testator bequeathed his property to his wife 
for life, and after her death “unto liis brothers 
and sisters in equal shares and proportions, or 
unto the families of such of them as shall be then 
dead.” All his brothers and sisters died in the 
lifetime of the testators widow, leaving sons and 
daughters and also grandchildren : — Held, (1) 
that “families” did not include gTandeliiidreii ; 
(2) that the sons and daughters of the testator’s 
brothers and sisters took per stirpes ; (B) that the 
words “ in apial shares ” applied only to the gift 
to the testa t(.)r*s brothers and sisters, and could 
not ].>e extended to the substitutionary gifts, and 
that therefore the children of each brother and 
sister took as joint tenants inter se. TBattershfs 
Trnrfs. In re, [1896] 1 Ir. E. 600. 

See also Elqood v. Cole. 21 L. T. 880 ; 17 W. E. 
95B. 

Construed All Bescendauts.] — Testator, by his 
will, gave personal property to his wife absolutely, 
for her own use and benefit. By a codicil, which 
was in the form of a letter to his wife, he said, 
‘'It is my wish that you should enjoy everything 
in my power to give, using your judgment as to 
where to dispose of it amongst your children 
when you can no longer enjoy it yourself ; but 
I should be unhappy if I thought it possible that 
any one not of youi* family should be the better 
for what, I feel confident, you will so well direct 
the disposal of ” : — Held, that the word “ family ” 
was not confined to children, but included descen- 
dants in every degree ; and that the wife was 
entitled to the property absolutely, and not 
mei’ely for her life, with a power in the nature 
of a trust for her children. Williams v. Williams, 
1 Sim. (X.s.) 358 ; 20 L. J., Ch. 280 ; 15 Jiir. 
■' 715 ."' ■ ■ ■ ■ 

Construed Ifext of Kin,] — Where a donor 
recommends or directs that the donee, at her 
death, shall give personal property to such of 
his family, or such of his relations, as he shall 
think fit, the donee has a power to select the 
objects of her bounty amongst his relations or 
family, though not within the degree of next of 
kin ; but if the donee does not exercise the power, 
the word “relations” or the word “famiJ^q” will 
be construed “next of kin,” unless the special 
expressions of the donee have a dilferent import. 
Grant v. Lifuam. 4 Euss. 292 ; 6 L. J. (o.s.) Gh. 
129; 28 E.'R. 97. 

A testator gave personalty to trustees for his 
wife for life, “ and at her demise let the principal 
return to the gootl of my family, whoever sur- 
vives the longest” : — Held, a remainder vesting 
in the next of kin of the testator at the time of 
his decease. JIaxton, In re, 4 Jur. (x.s.) *107. 

Construed Blood Eelations,] — Devise in fee to 
a brother of the testatrix, “ on. the condition that 
he never sells it out of the family ” : — Held, that 
“the family” meant the blood relations of the 
devisee, and that the condition was valid in 
law as a partial restraint on alienation . Maelea. ij, 
In. re, 44 L. J., Ch. 441 ; L. E. 20 Eq. ISG ; 32 
L. T. 682 ; 23 W, E. 718. 


empowered her to dispose of the estate to such 
persons as she thought fit by her will, “ confiding” 
in her not to alienate the estate from his “ nearest 
family.” B. appointed to her husband for life, 
with remainders over Held, that B. had a 
power of appointing to the nearest family only, 
that nearest family must be construed “heirl” 
and that the appointment to the husband was 
void. Griffith v, Emns, 5 Beav. 241 ; 11 L. J., 
Ch. 219. 

Wife included.]— -The word “ family ” admits 
of a variety of applications, and the" construc- 
tion to be put upon it, in a particular will, must 
depend upon the intention to be collected from 
the whole context of the will. Where a testator 
directed his business to be carried on by his wife 
and son for the mutual benefit of the family, and 
devised his property in trust, that, at his wife’s 
decease, the whole of it, as w'ell freehold as 
personal, shoiikl be equally divided among his 
children, it was held that the testator, in the 
words, “my family,” intended to comprise his 
w'ife, and, as to the testator’s property devised 
after his wife’s decease, to his children, it was 
held upon the whole will, and what appeared to 
be the evident intention of the testator, that the 
wife took a life interest by implication as well in 
the real as in the personal estate. Blaclmell v. 
Bull, 1 Keen, 176 ; 5 L. J., Ch. 251. 

Father iucluded.]~A. B., in September, 1842, 
devised and bequeathed, in trust for his wife, all 
his real and personal estate, except the real and 
personal estate which he might derive from his 
aunt, M. A. T., or any of her family. At the time 
of making his will, A. B. was entitled in re- 
mainder, under his maternal grandfather’s will, 
to the C. estate, subject to the life estate of his 
aunt, M. A. T., and failure of her issue. In 
August, 1843, M. A. T. died without issue, and 
thereupon A. B. became absolutely entitled in 
possession to the C. estate. He died in Novem- - 
her, 1848. Upon petition presented by his widow 
for a declaration that she was entitled to a life 
interest in the C. estate : — Hold, that A. B. had 
included the C. estate in the exception under the 
words, “ which he might derive from M. A. T. or 
any of her family ” : — Held, also, that the father 
of M. A. T. was a member of her familv. James 
V. W7/n/ord (lord), S Sm. & G. 350;" 23 L. J., 
Ch. 707 ; 18 Jur. 868 ; 2 W. E. 607. 

Illegitimate Child of Son included.] — A tes- 
tator gave his estate to his widow “ to be at her 
disposal in any way she may think best, for the 
benefit o£ herself and family.” The widow by 
her will gave a part of the estate to an illegiti- 
mate son of one of the testator’s sons : — Held, 
that the gift was valid. ZamheY. Eames, 40 L. J., 
Ch. 447 ; L. E. 6 Ch. 597 ; 25 L. T. 175 ; 19 W. E. 


Family as Word of Limitation— Estate Tail 
in Realty.] — A testator directed his freehold 
estate at A. to be equally divided between his 
two sons, who were to enjoy the interest theicof, 
and then go to their respective families according 
to seniority Held, that the two sons took as 
tenants in common in tail general, in equal 
undivided shares. Zaras v, Goldsmid, 29 Beav. 
657 ; 30 L. J., Gh. 935 ; 7 Jur. (X.s.) 719 ; 4 
L. T. 632 ; 9 W. E. 769. 


“ nearest Family ” — Construed Heir.] — A. Gift of Personalty to A. and Family— A. takes 
devised to B. in tail, and for want of issue he j Absolute Interest,] — A testator gave the residue 
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of Ms estate to "be equally divided among Hs 1 wo 
daug'htei's, their husbands, and families : — Held, 
that the daughters took absolutely as tenants in 
common, the words husbands and families” 
being rejected. Rolnmon V- Waddeloio, 8 Sim. 

5 L. J., cm 850. 

Gift to A. and B, for, the good of their 
families ; — Held, that A. and B. took absolutely 
as tenants in common. AUxander v.* Alexan- 
der, t) I)c G. IL k G. 593 ; 3 Jur. Cn.sA 28 ; 5 
•W. K. 28—0. A. 

Crift to Family of a Particular ,Kame.] — A 
be(|nest to the family of G. held not to be voifl 
for uncertainty ; but construed to be a gift to 
the children of G. (an uncle of the testator, 
knowui To and on terms of intimacy with him), 
as joint, tenants, and not to include the parents 
or their grandchildren. Grefiory v. Smith, 9 

A. bo<iueathed a sum of 400Z. to the family of 
G., formerly of B. : — Held, that the gift wus not 
void for uncertainty, and that under the circum- 
stances, the family of G., formerly of S., meant 
the family of Thomas G., formerly of S., who 
survived the testatrix. Gregory v. Smith (supra), 
followed, Charitahle Ihnations Commissioners 
V. JDeey, 27 L. E., Ir, 2S9. 

f. Belatious. 

Construed Kext of Km.]-~Where the word 
“relations” is used, the court has no other rule 
to go by but the Statute of distributions. Cnmhi 
v. Clave, Ambl, 397. Sec 8, C., nom. Crosley v. 
Clare, 32 Sw%an. 322, n. 

A legacy of personal estate to testator’s wife 
for life, and after her decease to the testator’s 
relations %vho shall be then alive, {-onlined to 
relations within the Statute of Distributions. 
GrevH V. Howard, 1 Bro, C. G. 81. 

Gift of a residue to be divided among persons 
related to the testator; confined to relations 
within the Statute of Distributions, Bayner v 
Mowlrmy, 3 Bro. C. G. 234. 

A man devise.s his personal estate to the use of 
his relations without specifying .any in particular ; 
it shall be distributed according^o the Statute 
of Distributions. Iloneh v. Hammond, Pre. Ch. 
401 ; 1 P. Wmi?. 327. 

Under a gift to “relations” next of kin are 
generally entitletl. CraMoic v. Xorie, 7 L J 
Oh. 278. ’’ 

Tlie word “relations” construed bv reference 
to the Statute of Distributions. Brandon v 
Brandon, H Swan. 319 ; 2 Wils. Ch. 14. 

I’cstiitoi' expressing Ids will and desire that 
one-tjdrd of the principal of his estate and effects 
be left entirely to the disposal of his wife among 
sucii of her relations as she may tliink proper, 
after the death of his sisters: a trust for her 
next of kin at the time of her death, having 

D 1 8 i8^r ^ 

Legncy a jiioiirning ring to each of the 
testator s relations, by blood or marriage, confined 
to the Btatiite of Distributions, and^'those who 
ha v'e married pei'sons entitled under it. Berume 
V. Helhsh, 5 Yes. 529. 

A bequest of a fund to be at the disposal of 
the testator s wi<Iow by her will, therewith to 
apply a part to the foundation of a charity 
school, or such other charitable endow'ment for 
the benefit of the poor of a parish as' she may 
prefer, and under such restrictions as she, may 


prescribe, and the remainder to be at her disposal 
among the testator’s relatives as she may direct : 
— Held, that although the widow might have 
exercised her power in such a manner as to 
include more distant relatives, still, as she had 
died without so exercising it, none could take 
as “relatives” but such as wci’c capable of 
taking within the Statute of Distributions. 
Sa.lnshnn/ v. Benton, 3 K k J. 529 ; 26 L. J., 
Ch. 851 3 Jur. (N.s.) 740 ; 5 IV. 11, 865. 

Bequest to “near relations” means those 
within the Statute of Distributions. IVhJt- 
home V. Harris, 2 Yes. 527. 

Bequest to “ relations,” confined to next of kin 
according to Statute of Distributiems. Craious 
V, Coleman, 9 Yes. 323 ; 7 R. E. 210. 

Though upon bequests to “relations,” with 
a power of selection, the party may go bevond 
those included in Statute of Distributions;'' the 
contrary is adhered to w’henever the execution 
devolves on the coart. Id. 324. 

Bequest to testator’s relations, with po-wer of 
selection is, if that power is not exercised, a 
trust for next of kin at death of party who had 
the power. Id. 325. 

Testator directed the residue of his estate 
to be parted to “his next relations as sisters, 
nephews, and nieces.” Testator left his three 
sisters, A., B, and C., and D., the only child of 
a deceased sister, and L., the only child of a 
deceased brother, his next of kin *' but at the 
time of his death his sister A. had t’wo children 
living. The residue must go according to the 
Statute of Distributions. Stamg) v. Coohe, 1 Cox, 
234. 

The w'ords “ relations or near relations,” from 
their indefinite extent, confined to the next of 
kin under the Statute of Distributions. Smith v. 
Camphell, 19 Yes. 403 ; 13 E. E. 224. 

Where a donor recommends or directs that the 
donee, at her death, shall give personal pi'operty 
to such of his family, or such of his relations, as 
he shall think fit; the donee lias a power to 
select the objects of her bounty amongst his 
relations or family, though not within the degree 
of next of kin ; but if the donee does not exercise 
the power, the word relations,” or the word 
“family,” will be construed “ next of kin,” unless 
the special expressions of the donee have a 
diHercut import. G?‘ant v. Lynam, 4 Eu«s. 292 • 
6 L. J. (o.s.) Cli. 129 ; 28 E. K. 97. ' ’ 

Devise to three sisters for life, and subject 
thereto the survivor to divide and devise 
such of^ my nieces and other relatiorrs as shall be 
unprovided for at the decease of such survivor, 
in such proportions as she, in the goodness of her 
heart, shall think fit”; appointment bv survivor 
to all her nieces living at her decease equally 
Held, that the nieces were entitled either as 
api)ointees or as the next of kin of the first 
testatrix. Baelow v. Laurie, 2 Jur. 204. 

A testator having given an annuity to one of 
his next of kin, and expressed a reason for giving 
nothing to the others, gave the residue of his 
property to his wife, recommending to her. and 
not doubting that she would, consider his near 
relations as he would have done if ho had. sur- 
"vived her: Held, that there was no trust for 
the next of kin, but that tiie wife took the residue 
absolutely. Sale v. Moore, 1 8im. 534 ; 27 E. E. 
239. 

Testator gave all the residue of his real and 
personal estate unto and equally between and 
amongst all his relations wdio mig^ht claim and 
prove their relationship to him by lineal descent 





He had no wife or issue at the time of making ; OS L. J., Ch. 779 ; [1894] 3 Ch. oGo ; 8 H. 702 ; 
his will nor afterwards. He <lied leaving several | 71 L. T. 838 ; 43 W. K. 70. 
first cousins his next of kin : — Held, that the first ' The wife being to the testator’s knowledge 
cousins were entilded to the residuary estate, : illegitimate, the pensons among whom the pro- 
both real and iiersonal. Crtnli v. Lumh^ 1 Coll. i perty was divisible were the persons being legiti- 
C. C. 489 ; 14 L. J., Ch. 84 ; 9 Jiir. 6. | mate who' would have been her statutory next 

A father, after bequeathing a legacy to his ' of kin at her death if she had been legitimate, 
daughter, hd’t an annuity to his motlier and StundUifis Edate^ In re (L. E. 5 Eq. 803), not 
sister fur thei]* lives, and directed that upon their , followed. Ih. 
deaths the residue of bis }jroperty should be i 

<lividcd amongst his relations as his executors, ; Illegitimate Eelations excluded.] — A testa- 
his brothers, shonlil think lit and most wo it by | tor gave a legacy to his relatives in such shares 
to receive it^ At the death of the testator, and ; as his wife should appoint. Bhe appointed part 
at the deaths of his mother and sister, his | to children of the testator’s illegitimate brother ; 
daughter was his sole next of kin : — 'Held, that i — Held, that relatives arc legitimate relatives, 
she was entitled to the residue. Laiclor y' lien- * where there is nothing on the face of the will 
ilpri<on, Jr. E. lu Eq. luO. j itself to lead to a different conclusion. Savllle, 

Eelations construed next of kin. lee.^ v. ' In rc, 14 'W. E. 603. 

8 De G. F. vk J. 113 ; 7 Jur. (X.S.) 534 ; 

4 L. T. 30 : 9 W. E. 425. I Wife and her Eelations excluded.]— J., seise<l 

I in fee of land, devised the same to his wife for 
Construed Blood Eelations.] — An uncle, after * life, and after her decease to R. and the heirs of 
giving legacies to various persons, describing his body, and for want of such issue to be sold, 
their relationship, including a person describetl n.nd divided among his relations according to the 
as his niece, but in reality illegitimate, and per- Statute of Distributions : — Held, that the wife 
sous connected by affinity, directed that if the being no relation, the next of kin shall take the 
whole of his property niad'e more than the whole whole in exclusion of her both by the words of 
amounts mentioned in his will, it should be the will, and the intent of the testator. So 
divided “amongst my relations in proportion to where A. gave the residue of his personal estate 
their separate amounts ” : — Held, that only such to trustees to permit his wife to receive the pro- 
of the legatees as were blood relations were duce for her life, and after her decease to such 
entitled under the residuary gift. IDhhert v. of his relations as would have been entitled 
nihhert, 42 L. J., Ch. 383 : L. R. 15 Eq. 372 ; under the Statute of Distributions in case he 
28 L. T. 397 ; 21 W. R. 506. had died intestate, the wife is not to he con- 

sidered as a relation. Worseley y. Johnsim, B 
Brother included.] — A. devised an estate to Atk. 758. 

T. and his heirs, upon trust that he should con- Relation, in dictionaries, signifies consan- 
vey it to such of the relations of the testator as guineus and aflfinis, but a wife is no relation 
he should think best and most reputable for his either by blood or afiinity ; and of a wife, Calvin, 
family. A. died without issue, and the heir-at- in his Lexicon, sa3"s non affinis cst, sed causa 
law. testator’s brother, preferred a bill against affinitatis; affinis est ab eodem stipite. The 
defendant, praying to have the estate conveyed Statute of Distributions means kindred, b}^ blood 
to him. Evidence was admitted of testator’s only ; but the statute 21 Hen. 8, c. 5, s. 3, dis- 
dislike to plaintiff ; but if the trustee would give tingui.slics more clearly between a wife and the 
him the estate, plaintiff was not disabled to fiike next of kin than the Statute of Distributions ; 
it. Clarice Y. Tnr?ier, 2 Free. 0. 0. l\)S. the word “my” relations means exactly'- the 

same as “ my own” relations. irL 761. 

Wife^s Eelations — Illegitimate Eelations Where in a will a wife not included in the 
included.] — A testator his will gave bequests word relations according to the Statute of Dis- 

to certain persons b}’ name, describing some of tributions. Davies v. Daily ^ 1 Ves. Sen. 84. 
tliem as his “cousins” and his “nieces.” during Bequest to relations does not include those by 

their lives, and after their deaths for their marriage. Adair y. Maitlaul^l 
children ; and directed his residiiaiy estate “to 3 A'^es. 231. 
be equally divitled amongst such of my relatives 

liereinbefore named as by virtue of the trusts “ Eearest Eelations.” — Bequest by a testator 

and provisions hereinbcEore contained shall in India “ to my nearest surviving relations in 
become entitled to a vested transmissible interest m.y native couutiy, Ireland,” confined to bi’others 
in any" part of my property.” Some of the per- and sisters living in Ireland or elsewhere ; the 
sons described as “ cousins ” were the children of addition of a mistaken description, viz., of the 
an illegitimate brother and sister of the testator’s place of residence, not vitiating a gift to persons 
mother, and the persons described as his “nieces” otherwise sutficiently described. ""Nephews and 
were in reality his wife's nieces Held, that the nieces included. Smith y. CtimpUdl^ 19 
words ^‘relatives hereinbefore named” in the 400: 13 E. E. 224. 

residuary clause included (1) relatives by affinity ; “ Such of my nearest relations as my executors 
(2)- iliegitin)ate relatives ; (3) persons described shall think the greatest objects of charity” : — 
as children of legatees specially named, though Held, to extend only to .such as would take under 
not themselves named by their Christian and the Statute of Distributions. Edge Y/Salisbur}/^ 
surnames. SeaJe-Iiayne v. Jodrelh 61 L. J., Ch. Ambl. 70 ; 1 Ves. Sen. 230. 

70; [1891] A. C. 3U4 ; 65 L. T. 57 — H. L. (E.) Devise to his nearest poor relations; parol 
Affirming 38 W. II. 721. evidence admitted to show that testator knew he 

A gift of residue to “my wife’s relations as had such in S., but no farther; not to prove from 
she may ilircct” confers upon the wife a non- declarations or instructions whom he meant by 
exclusive or distributive power, notwithstanding written words of the will. ' dogdlnge v. (rOodinye^ 
the provisions of the Powers Law Amendment j 1 Ves. Sen. 231* ’ - 

x\ct, 1B7L Dcuhut, In re, Sta,rliey v. Eyres,] Bequest to such of nearest relations -as A, 
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should think poor and objects of charity confined 
to those within the Statute of Distributions 
under A.’s advice. Ih, 

Bequest to “ near relations ” ■ means those 
within the Statute of Distributions. WMthorne 
Y. Ilarrh, 2 Ves. Sen. 527. 

Devise of real and pei’sonal estate in trust for 
the nearest relation “of thePyots” ; the latter 
held to be “ nomen collectivum,” and descriptive 
of that particular stock, and that this mixed fund 
should not go to the heir-at-law of that name. 
A change of the name of Pyot by marriage held 
not to exclude. Pyot v. l‘Ves. Sen. H35. 

Poor Helations,] — Who take under words 
“poor relations.” A}wn., 2 Eep Abr. 191. 

Bequest to testator’s wife for life, and after 
her death to his and her poorest relations : — 
Held, only those who were nearest of kin were 
entitled. Imao v. JJefriez, Ambl. 595. 

_ Bequest “ to the most necessitous of my rela- 
tions ■’ shall go according to the Statute of Dis- 
tributions. Widmore v, Woodwffe, Ambl 6B6 ; 
1 Bro. C. C. 13, n. 

Bequest to testator’s mother’s “ poor relations,” 
construed relations who are poor and objects of 
charity. Bmnaden v. Woolredye^ Amhi. 507 ; 
S. (J,, nom. BruihHden v. Woolrklyi^ Dick. 380. 

Bequest to such of nearest relations as A. 
should think poor and objects of charity, con- 
fined to those within the Statute of Distributions 
under A.’s advice. Goodinne v. Goodhwt' 1 Yes. 
Sen. 231. 

Legacy to executor to be distributed amongst 
the poor relations of testator. A relation who 
was poor at the time of the testator’s death, but 
became rich before distribution, not entitled. 
Poor relation dying before distribution, his claim 
not transmissible to his personal representative. 
Where a i)eTson has a power of distribution 
among jjoor relations, he may distribute amongst 
all poor relations, however remote ; but where 
the Court is called on to distribute, in failure of 
the person so empowered, it will confine itself 
to relations within the Statute of Distributions. 
Jldhttit V. iSoTUf/t\ 1 Sell, k Lef. 111. 

The testator having given a sum to his widow, 
to be distributed amongst such of his “relations” 
as she should deem requiring and most ileserving 
relief: — Held, not to include in that case the 
widows of tile testator's relations, and that a 
relative showing no qualilieations, and to whom 
no part had been apjiropriated, was not entitled 
to^ question the distribution by the testator’s 
widow, flarvey v. Harvey^ ,5 *Beav, 134, And 
see 4 Id, 215. 

J. H. gave “all his real and personal estate ” to 
trustees on certain trusts, remainder “to such of 
his relations on his mother’s side who were most 
dep*ving,^an<l in such manner as they should 
think fit,” and for such charitable uses and 
purp<jses as they should also think most iiroiier 
and convenient Held, per Master of the Bolls, 
that the limitation over the personal estate was 
good, and his honour (deciding bv the known 
rule of etputy) directed that one lialf of the said 
estates Humid go to the testator’s relations on his 
mother’s side, and the other half to charitable 
uses ; his lionour could not judge of the merits 
of the testator's relations, nor prefer the one to 
the other, but he should exclude those beyond the 
third degree :—Held, also, that the representa- 
tives of those relations who {lied in testator’s 
Uf eti me could have no claim. Boylev v. Ati ^ ' 

4 Yin. Abr. 485 (0.) PL 16. ^ 


Distribution—In what Shares.]— A devise to 
relations is to be confined to such as would take 
by the Statute of Distributions, but their shares 
may not be the same as under that statute. 
Tkomas v. Bole, Forrest. 251 ; Dick. 50. 

Testator directed that a su m of stock, standing 
in his name, should be divided between and 
amongst the relations of his late wife, in such 
manner, shares, and proportions as would have 
been the case in case she had died possessed of it 
a spinster and intestate. The wife had sixteen 
next of kin living at her death. Five of them 
died before the testator Held, that the eleven 
survivors took only a sixteenth each, and that 
the other five shares lapsed into the residue, and 
ought to bear the costs of the petitioners and 
respondents, Banda Will, In, n\ 2 Sim. (n.s,') 
106 ; 21 L. J., Oh. 217 ; 15 Jur. 1121. 

A gift of residue to be distributed “ to my 
relatives, share and share alike, as the law 
direGts,” means a distribution under the Statute 
of^ Distributions, per stirpes and not per ca])ita. 
F(elde)i^\AAiwoi'tli, L. E. 20 Eq, 410 ; 33 L. T. 
197. 
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Who are included.]— Testator by his will gave 
legacies to several i)ersons by name, describing 
j each of them as his cousin. By a codicil he gave 
i his j'esiduary estate to all such of his cousins both 
on his father’s and mother’s side as should be 
living at his decease, and to all the children of 
siicli of his said cousins as might theretefore have 
died or might die in his lifetime. The testator 
left several first cousins and children of first and 
second cousins, and also one first cousin once 
removed, but all the persons named in the will 
w ere first cousins : — Pleld, that thev alone, and 
the childrmi of such of them as "had died in 
testators lifetime, were entitled to the residue 
under the codicil. Cald oeott v. Bavviaon, 9 Sim. 
457 ; 9 L. J., Cli. 331 ; 4 Jur. S85. 

Bequest to all my cousins who shall be living 
at my decease, in equal shares ” : Held (‘re- 
vei^iig 1 Jur. (N.S.) 789; 25 L. J., Ch. 116 : 
3 Eq. Bep. 841 ; 3 W. B. 592), that in the* 
absence of anything to explain the meaning of 
the testator, “cousins” must he construed to* 
mean first cousins only. Stoddart v. Selmih 
Stam/er v. Bfdaon, 6 De G. M, & G. 08 : 25 L. J 
Ch 116 : 2 Jur. (x.s.) 27 ; 4 Yh B. 109. 

Lnder a bequest “ to my cousins (descendante 
tiDin my father’s and mothers brothers and 
sisters) living at my death, and such of the issue 
hying at my death of any cousins of mine* 
(descendants as aforesaid) who shall have died 
in my lifetime leaving issue living at mv death,” 
‘cousins” construed “first cousins,” although, 
the testator, by a codicil, provided by name for- 
all Ins first cousins, and excluded them from 
all benefit under the will. SterenaouY. Ahinr/^ 

S Jur. (N.s.) 811 ; 6 L. T. 345 ; 10 Yh E. 

, made his will in the following terms 

•ivnowing that without a will ail relatives of 
equal degree would take equal shares, I wish on 
account of the unequal portions thus going to- 
theni to make additional gifts in favour of those 
; that is to say, 3,000Z.. 
stock to each of those my cousins (naming six 
persons, vvho were all first cousins) in addition 
to and not as substitution for the shares they' 
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would otherwise equally take with my cousins 
{naming persons, one of whom was a first cousin, 
and the others first cousins once removed), in 
New Brunswick or elsewhere. The residue of 
my property I give and bequeath unto ail my 
cousins, in all respects : — Held, that first cousins 
only were entitled to take under the residuary 
beejuest. Burhe>} v. Biirlnnj^ D Jur. (x.S.) 8(3 ; (3 
L. T. 573. 

A testatrix gave a shave of her residue to her 
“‘cousin, Harriet Cloak,’’ he had no cousin of 
that name, but she had a cousin, T. Cloak, whose 
wife’s name was Harriet : — Held (Bowen, L J., 
dissenting), that cousin ’’ might be understood 
in a popular sense as the wife of a cousin ; and 
tluit Harriet, the wife of T, Cloak, was entitled 
to the share of the residue. 'Taylor, In re, Cloah 
T. Ifniumond, .otJ L. J., Ch. 171 ; Bd Ch. D. 255 ; 
5() L. T. (348 ; 35 W. ll, 186-~C. A. 


First Cousins.”] — A bequest to the testator’s 
first cousins or cousiris-german ” does not in- 
clude the descendants of first cousins. Sa nderson 
V. Bayley, 4 Myl. & Cr. 56 ; 8 L. J., Gh. IS ; 2 
Jur. 1)58 ■ 


“First and Second Cousins.”] — Under a be- 
quest of a residuary fund to the testator’s first 
and second cousins, and the children of his kins- 
man, G. C., which children were first cousins of 
the testator, twice removed, all persons related 
to the testator in the degree of second cousins 
are entitled. Chary o v. Goody er^ 3 Buss. 140 : 
27 K. R. 42. 

Legacies to first and second cousins includes 
first cousins once removed, and a grand-niece 
beiiiGr more distant. Mayott v. Jlayoft. 2 Bro. 

C, cC 125. 


“Nearest Male Cousin.”]— In an ejectment 
on title, the plaintiff claimed under a will (made 
in 1861), whereby the testator devised the lands 
ill question, wiiich w^ere of freehold tenure, “ to 
my only son, during his natural life, and after 
his demise it is to revert to the most deserving 
of his male issue lawfully begotten of him, if he 
shall have such male issue, otherwise it is to 
revert to the nearest and most deserving male 
cousin, and a regular Powder of the family,” 
The testator’s son died sine prole, having pre- 
viously devised the lands in question to his only 
sister, one of the defendants in the present 
action ; the plaintiff claimed by virtue of the 
limitation over on the death of the testator’s 
son without issue, as the eldest of three brothers, 
the only male cousins of the testator : — Held, 
that the plaintiff wms entitled to recover. Bower 
V. OuealtL 4 L. R., Ir. 20. 


“Second Cousins.”] — Testator bequeathed a 
fund in trust for his second cousins : — Hold, that 
a first cousin once removed wms not entitled to 
a shai’e, B r id y north Cory)oratio}i v. CoUlns, 15 
Bim. 541. 

Testatrix bequeathed her residue to her second 
cousins of the name of B., and the issue of such 
of them as w’ere dead (per stirpes). She had no 


Cousins, Class of, when Ascertained.] — See 
post, col. 022. 

h. NTephews and Nieces. 

Who Included — Parol Evidence.] — Parol evi- 
dence is admissible to explain the sense in 'which 
the word “ nephew ” is employed in a will. Grant 

V. Grant L. R. 5 C. P. 727 ; 22 L. T. 233; 18 

W. R. 576. Discussed in Parher,, In re,, Benthani 

V. 50 L. J., Oh. 639 ; 17 Ch. D. 262; 44 

L. T. 885 ; 29 AV. R. 855— C. A. And see Fish, 
In re^ Inyham y. Ilaymv^ infra, col, SI 4. 

— Half-Blood.] — The description of nephews 
and nieces includes the child of a brother or sister 
of the half-blood. Grieres v. Hawley^ 10 Hare, 
63 22 L. J.. Ch. 625. 


Crand-Nephews.] — Power to appoint 

among nephews and nieces does not extend to 
great-nephews, &c, : and if part be appointed, 
not pursuant tq the , power, the money so 
appoirffed lapses into,' and passes under, the^ 
appointment of the residue which wms properly 
appointed. Fallimr v. Butler^ Ambi. 514. 

Testator gives the residue, to be divided, after 


;hird of his property to 


A testator gave one-tJ ^ _ 

his first cousins and two-thirds to his second 
cousins. At his death he left first cousins, second 
cousins, and chikiren and grandchildren of first 
cousins hleld, that the term 


cousins : — hleld, that the term “ second cousin ” 
did not include children or grandchildren of first 
cousins. Parker,, In re, Benfham v. iriZ-se/i 50 
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his sister’s death, , amongst his nephews and the wall were not entitled to take by substitu- 
nieces, and by a codicil gives to a great-niece, tion, grand-niece orgrand-nephew being excluded 
whom he calls his niece, 600?. over and above her from the term ‘'niece.” (hmh v. Whitle}! 7 
share after the decease of his sister, in the body De G. M. & G. 490 ; 20 L. J., Ch. 350 ; 3 Jur S ^ 
of his wnll treated of more at large Held, that 703 ; 5 W. K. 383—0. A. 
none of the great-nephews or nieces were entitled A testator gave the proceeds of the sale of an 
90 - . estate to his grand-nephew G., and to such other 

2Ui ; 16 A. a. 32.^ of liis nephews and nieces as should be living at 

iJevise m reniamder to the said T. B. for life, his own or his sister’s decease equallv. In "one 
and alter his decease to the said T. B., the sod place in his will the tcitator called one of his 
ot my nephew and his heirs ; a ncpiwof the great-ncphews his nephew, but in all other places 
sainc name, I. B., not being before mentioned, he called them great-neiAews Held that 
and m every other instance the devisee being nephews and nieces must be confined to their 
pointed out by reference and particular descrip- primary signification, so as not to include great- 
u ot, relationship, the great- nephews and great-nieces. Blourr, hi /V, 42 

nephew held to be intended m both limitations. L. J.. Ch. 24 ; L. li. 3 Ch 351 ' 25 L T 181 • iq 

^‘^2 ; 11 R, R. W. li 6(>I)-C. A. ’ / * 

m , A testator gave legacies to “ mv niece EhVa- 

follows : “To my betli S.” Whenhemadehiswillhehadagreat- 
3n; nephew T. M., great-niece, named Elizabeth Jane H.. wlm wms 

iatc niece H, L . 601 each. And she gave person at ail answering the description. He 
of her property not thereafter formerly had had a niece, with tvhom he was 
disposed of, unto and equally to be divided intimate, and to whom he had by a former wdll 
amongst all her nephews and nieces. After- made piiciscly the same bequSts a^ic^ 
waids she gave a specific legacy to M, I)., and question, but \vhen he made Ins last will he knew 

words “my nephewys and nieces” in the resi- Elizabeth Jane S. was entitled to the Sic ies 
dnapr bequest, the testatrix meant not only her Sfnnqer v. Gardimr, 4 DeG & J 468 * 28 L T ' 
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and A. and B., and “ mj niece M.” (the last- 
named three devisees being nieces of his deceased 
wife). lie' gave other real property to trustees 
upon trust for sale, and to pay the income of the 
proceeds of sale amongst “all my nephews and 
nieces,'’ for their lives and the life of the sur- 
vivors of them, and bequeathed the capital to 
the survivor, and he gave other real property 
unto “ all my said nephews and nieces ” as 
tenants in common, and he gave his residuary 
realty upon trust to pay the income to “all 
my said nephews ami nieces*’ for their lives 
and the life of the survivor, and then devised 
such residue to the survivor, and bei[ueathed his 
residuary personal estate equally amongst “ all | 
my nepliews and nieces”: — Held, that the! 
circumstance of the testator having given pro- 
perty to his wife's nieces, and having even called 
one of them his niece, was not sufficient to include 
any of his wife's nephews and nieces in the subse- 
quent gifts to all his nephew^s and nieces ; and 
those only who were related b}^ consanguinity 
were entitled to take. Grant v. Grant (L. E. 5 
C. r. 480, 727) dissented from. Fader, In re, 
JlcrrUl V. JIartan, 50 L. J., Ch. 249 ; 17 Oh. J)'. 
382 ; 43 L. T. 750 ; 29 W. E. 394. 

A testatrix having given legacies to several 
persons by name, describing each as her niece, 
bequeathed her residuary personal property upon 
trust for her respective “ nephews and nieces,” in 
equal shares. Two of the legatees in the will 
called nieces were nieces not of the testatrix, but 
of her late husband: — Held, that the circum- 
stance that the testatrix had, in her will, called 
these two hernieces, did not enlarge the meaning 
of the words “nephews and nieces” in the 
residuary bequest, so as to make it include all 
the nephews and nieces of her husband living at 
her death, nor even to include the tw'o legatees 
whom she had callecl her nieces in the will. 
Smith V. Zidiard, 3 K. & J. 252. 

A testatrix, after giving a specific bequest to 
A. B., who was her husband’s niece, but whom 
she there described as “ my niece, A. B.,” after- 
wards gave the residue of her propert}^ thus, 
“unto all my nephews and nieces”: — Held, 
that the nephews and nieces by blood of the 
testatrix were entitled to the residue, to the 
exclusion of A..B. 'IVclh v, 43 L. J., Ch. 

081 ; L. E. 18 Eq. 504 ; 31 L. T. 10 ; 22 W, E. 
893. 

Testator gave to S. and his wife, whom he 
called his nephew and niece, memorial rings. 
He also gave to each of certain other “ nepliews 
and nieces,” naming them, a legacy of nineteen 
guineas. He gave his resitliiary estate in trust 
for all and every his nephews and nieces living 
at his death, to be equally divided between them, 
“including my nephews and nieces to ivhoin I 
have given legacies aforesaid.” S. and some of 
the others named were nephews and nieces of the 
testator’s wife. The wife of 8 . was not the niece of 
the testator or of his wife. The court, holding on 
the construction of will that S. and his wife took 
as nephew and niece in the gift to the class, 
held, further, that they too!v each a share. Gue, 
In ns Smith v. Gne, 61 L. J., Ch. 510 ; 40 W. R. 
55B. Affirmed, 67 L. T. 823 — C. A. 

Illegitimate Hephews.] — A testator had 

only ono^ illegitimate nephew (John), «aiid only 
one legitimate nephew (William), and he had no 
nieces. By his will, he gave a legacy to John, 
whom he described as “ his nephew ” ; and he 
gave his residuary estate “ to the children law- 


was illegitimate ; — Held, that she was entitled 
to a share of the residuary estates, as one of his 
Thoma,'iT.PnU,22h.T.776 ; 18 W.R.DSi. 


nieces. 

Pecuniary legacies of the same amount were 
:e persons, 

‘ my niece, 

-Held, that the illegitimate niece 


each of whom was 
’ One of them was 


illegitimate 

was not entitled to any share in the residuary 
estate under the gift to “ all my nephews and nieces 
living at my death.” Bryan, In re, I)7^nmmond v. 
Zeiyh (30 Ch. D. 110) distinguished. Brown, In re, 
Brawn v. Brown, 58 L. J., Ch. 420 ; 37 W. E. 472. 


Gift to “ Male Nephews.”] — TJnder a bequest 
to the testator’s male nephews, nephews who 
were children of his brothers are entitled to 
exclusion of nephews, children of his sisters, 
Lucas Y. Cuday, Ir. E. 10 Eq. 514. 

Nephews and Nieces, Class of, when Ascer«« 
tained .] — See post, col. 922. 


i. Executors and Representatives. 

Executors construed Strictly.] — A sum of 
money was bequeathed in trust for several 
tenants for life in succession, with remainder to 
such person or persons as one of them, who was 
a married woman, should by will appoint, and in 
default of such appointment “ to and for the 
benefit of her executors or administrators.” The 
lady died without making any appointment : — 
Held, that her personal representative took the 
reversionary interest in the fund, not beneficially 
nor in trust for her next of kin, but as part of her 
estate. Att.- Gen. v. Malki n, 2 Ph. 64 ; 10 Jur, 955, 

A testator bequeathed a fund to such of his 
grandchildren who should be living at the death 
of A., and the executors or administrators of such 
of his grandchildren as should be then dead 
leaving a child or children living at the death of 
A., in equal shares, so that such executors or 
administrators of any such grandchild so dying, 
or leaving a child or children as aforesaid, should 
take the same share as such grandchild would 
have taken if he had been living at the time of 
the death of A.. O ne of the grand chi klren died 
in the lifetime of A. leaving a child, and having 
in his lifetime become bankrupt : — Held, that 
the share of the deceased grandchild passed, 
under the will, neither to his executors bene- 
ficially, nor to his next of kin, but that the 
words “ executors or administrators ” were words 
of limitation only ; and that the share of the 
grandchild coxisequently vested in his assignees. 
Sey miner, In re, 1, Johns.. 472 ; 28 L. J., Ch. 765 ; 
5 Jur. (K,s.) i049 J 7 W. R. 609. 

A testatrix bequeathed “to the executors or 
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executrixes of A ” 100? A. left an executor and 
two executrixes, who all died in the lifetime of the 
testatrix : — Held, a bequest to the legal personal 
representatives of A. to hold on the trusts afiect- 
ing A.’s estate. Tretliewy y, Helym\ 46 L. J., 
Oil. 125 ; 4 Gh. D. 56. And see Stoclmy, DotUley, 
IKcen, B25. 

Beqxiest of personalty in trust for the legatee 
for life, with remainder to her appointees by 
will, with remainder, in default of appoint- 
ment, to her executors and administrators : — 
Held, that the legatee took the capital absolutely. 
Derail V. Dicliem^ 0 Jiir. 550. 

Where a testator bequeathed a fund in trust 
for his five daughters, share and share alike, for 
their respective lives, and if any daughter should 
die without issue, or leaving issue, if such issue 
should die under twenty-one, then upon trust to 
divide and pay the share of such daughter imme- 
diatel}', or as soon as could be after her decease, 
tinto and amongst his son and the survivors of 
his daughters, to whom he gave the same, or to 
their personal representatives Held, that' “sur- 
vivors” must refer to the death of the tenant for 
life whose share was the subject of division. And 
that the words “ personal representatives ” were 
used in their ordinary sense, and referred to the 
possible death of one of the survivors between 
the time of her interest vesting and the time 
of actual payment. On the death of the last 
survivor of the five daughters without issue, her 
entire share ordered to be })aid to the executors 
of the son. BateiTfi Trust, In re, 2 N. B, 265 ; 9 
L. T, 226 ; 11 W. B. 768. 

A bequest of personalty to A. for life, with 
remainder to his issue male and the survivors foi' 
their lives, with reniai rider to the issue female 
of A. and the survivors for their lives, with 
remainder “ to tlie executors, administrators and 
assigns of the survivors of A., or such issue, male 
or female, who shall hapjien tobe such survivor,” 
is a beijiiest to a class, which is necessarily ascer- 
tainable within the limits prescribed bv the rule 
against perpetuities, confers an absolute con- 
tingent interest in such one of that class as mav 
be the siu’vivor, and is not void for renioteness. 
Are/vi V. Lloyd 67 L. J., Ch. 481) ; L. B. 5 Eq. 
:iS6 : 18 L. T. 282 : 16 W. B. 669. ^ 

Bequests to females, some of whom were 
married and some single, for their setiarate use 
for their TeK}»eetive lives, and after their decease 
to sutdi persons as they should respectively 
appoint, and in default of appointment to their 
respective executors, administraiors and assigns : 
-—Held, that; the legatees, wdiether married or 
unmarried women, were each entitled upon 
petition, without executing any formal appoint- 
ment to an immediate transfW or pavment to 
pemselves of the corpus of their shares of the 
tund. IMloway v. Clurhvu, 2 Hare, 521 • G 
-J'ur..926.; . ■■■■ ■ . • 

A gift in a will to A., and in case of his death 
TO ins executors or administrators, passes to the 
iegarees personal rejiresentative as part of his 
personal estate. Pulhi v. mil, (infra) ovei*: 

Gh. 

hdl--C. A. Affirming 32 W. H. 

A., by his Tvill, directed his executors to pay 
over all the residue of his property to B., but in 
case ot B.s death, then to pay over the same to 
tile exeeutons or executrixes which B. by her will 
might appoint.’* B. died before A., having.by 
given the residue of her property to C. 
and appointed H. her executrix Held, on a bill i 


filed by H. against G., that D. took the residue 
of A.’s estate as part of the personal estate of B., 
and that he was to hold it upon the trusts and 
for the purposes of B.’s will. Zone/ y. Watkin- 
son, 21 L. J., Ch. 844 ; 16 Jur.235. 

Where a bequest is made by A. to the execu- 
tors of B., such executors hold it in trust, and to 
be administered as part of B.’s assets. The per- 
sons who take it beneficially take as cestiiis que 
trustent, and not as persoine designate, and it 
may belong either to the creditors or the 
pecuniary or residuary legatee or next of kin of 
B., according to the circumstances, S. C, 17 
Beav. 471. 

Taking Beneficially. ]—A testator directed 

his executors to invest 200Z.. which was to arise 
from the sale of freeholds, in trust to pay the 
dividends to his brother W. D. foi' life, and after 
his death to pay and assign the same to the 
executor or administrator of his brother abso- 
lutely; W. D. diecl in the lifetime of the testa- 
tor -Held, that W. D.’s administrator took the 
200Z. absolutely and beneficially. Kwse v. Old- 
meadsw, 5 L. J., Ch. 300. 

Executors construed Kext of Kin.]— A tes- 
tator gave a legacy of 2,OUOZ. to B. B., and, in 
case S. B. should die in his lifetime, he directed 
that the legacy .sholild go and he paid to her 
executors or administrators. B. B, died in the 
lifetime of the testator, having made a will by 
which she appointed li. P. her residuary legatee*: 
—Held, upon appeal, that at the death of the 
testator S. B.’s next of kin Tvere entitled to the 
beneficial interest in the legacy of 2.0007., and 
not S. B.'s residuary legatee. Palin v. Hilh^ 1 
Myl. ck K. 470 : 2 L. J., Ch. 142. 

A testatrix bequeathed certain personal pro- 
perty^ to trustees in trust for her daughter for 
life, for her separate use; and after the daugh- 
ters decease, upon trust to transfer the fund" to 
the daughters “ execiitors or administrators, for 
his, her or their own use and benefit absolutely.” 

1 he daughter, who lived separate from her hus- 
band, made a will and appointed executors, who, 
however, did not prove the will, but her husband 
obtained letters of administration to her effects ; 

field, that the wife had no power to dispose of 
the stuck, and that the husband was entitled to 
the tiiist fund, to the exclusion of his wife's 
executors, and also of her next of kin. Wallis 
V. Taylor, 8 Sim. 241 ; 6 L. J., Cli. 68. 

Under a gift for the sole and separate use of 
A., independently of any husband she iniAit 
marry, during her life, and in case she died wfth- 
out issue, - unto tlic executors or administrators 
or other legal representatives of A. of hei* proper 
own blood and kindred” :—Hekl, that the nmxt 
ot km of A. took at her death, the intention 
being to coniine the gift to the family of A. to 
the exclusion of any husband she might marry. 
Morgan s Trusts, In re, 2 W. B. 439. " 

legal or Personal Eepreseutatives con- 
strued Executors.] -“Legal representatives ” 
means - executors or administrators,” unless 
contrary intention is manifest. Price v'. Strange, 

(> Madd. lo9. And see Crawfords Trusts, Di re, 

2 Drew, 2.30 : 2 Eq. B. 553 : 23 L J Ch • 

18 Jur. GIG ; 2 W. B. 341. " ’ 

The words “personal representatives” are to 
be understood m the ordinary sense of executors 
anti administrators, unless controlled by the 
y. Skeels, 1 Buss. 

dc M. o87 ; Tam. 383. 





E. coraponnded with his creditors : his widow, by testator’s father : — Held, claimable by the 
by her will, left a fund to pay the residue of the legal representative of the surviving partner, 
debts to the compounding creditors, ‘-or their and not by the parties beneficially entitled to 
personal representatives ” ; the administratrix of the properties of A. and K. Kerrlwn v. Red- 
a deceased creditor is entitled beneficially to his diuffhm^ 11 Ir. Eq. R. 451. 
bequest, and not the next of kin, nor residuary A testator, after the death of his daughter, 
legatee of the creditor. v. Charles^ 1 gave real and personal estate to her “ legal per- 

Anstr. 128. sonal representative : or representatives,” to hold 

The Words “ |)orsorial representative” or the to them, their heirs,” executors, administrators 
words “legal personal representative” must and assigns, according to the nature of the pro- 
ordiuarily and pi'ima facie be taken to mean perty. She left a husband, who took out 
“executors or aiiministrators.” Smith Bar nehy. administration, and an only child: — Held, that 

2 Coll, C. C. 72S : 10 748. * the husband took both the real anti personal 

Testator, after devising certain freehold estates estate. JDiirim v. Dixoii^ 24 Beav. 120. 
in trust for A. in strict settlement, with remainder A husband bequeathed a fund to his wife and 
to B. in strict settlement, with remainder to his four children for their lives, and after the death 
own right heirs, gave leasehold and copyhold of the survivor to his four other children for 
property (of the nature of personalty) upon their lives and the life of the survivor, and then 
trusts similar thereto, yet so that the same should the fund was to be divided among “the legal 
not vest absolutely in any child of a tenant for representatives” of the last four, “to be equally 
life, unless such child should attain twenty-one. divided among them, share and share alike” : — 
“ and so that in default of any person becoming Held, that the executors or administrators of the 
entitled thereto under this my will, the same last-mentioned childi'en were entitled, and not 
shall be in trust for my personai and not my real their next of kin. Wing v. Wlny^ 34 L. T. 941 ; 
representative.” And the testator gave the 24 W. R. 878. 
residue of his personal estate to his wife, and | 

appointed her sole executrix of his will. Upon i Words of Limitation.] — Testator, by will, 

the death of all the tenants for life without issue, | directed his executors to place out upon govern- 
a question arose as to the devolution of the lease- j mciit securities such a sum of money out of the 
hold and copyhold estates between the next of | interest thereof as should be sufficient to produce 
kin of the testator at the time of his death, his I an annuity of 50Z., which he gave unto his 
next of kin at the time of the surviving tenant daughter J. for her life ; and after her decease, 
for life, and the representative of the widow : — in case she should leave issue, he gave the 
Held, that the representative of the widow was principal unto and equally amongst his surviving 
entitled to the exclusion of both classes of next children and their legal representatives, share 
of kin. Ih. and share alike. The testator had four children 

The expressions “ personal representatives ” living at the date of his will and of his death, 
and “legal representatives” have in some cases of whom the daughter J. was the survivor; she 
been held to be identical in meaning, but they died without leaving issue : — Held, that the 
are not necessarily so. ICdner v. Leech ^ 10 Beav. I words “surviving children” meant children snr- 
3G2 ; 16 I;. J., Ch. 503 ; 11 Jur. 859. j viving the daughter J., and that the words “legal 

A bequest of a sum, after the death of S., to | personal representatives” must be construed in 
such of testator’s other children as should be their ordinary sense. aii<l not as importing kindred 
living^ at her death, equally, if more than one, or representatives in blood ; consequently, that 
and if only one to such only child, “ and if all the fund, of which the testator’s daughter was the 
his other children should be then dead ” (which tenant for life, fell into the testator s residuary 
was the event), then to his personal representa- estate. Taylor v. Beverley, 1 Coll. C. C. 108; 
fives, with directions to the trustees to transfer 13 L. J., Oh. 240 ; 8 Jur. 265. 
accordingly. 8. and his other children survived, A testatrix directed the interest of 1,000?. 
and were his next of kin at his death : — Held, stock to be paid to D. for life, a7id at D.'s decease 
that their personal representatives, and not his directed the stock to be transferred to l).’s per- 
next of kin at S.’s death, were entitled under the sonal representatives : — Held, that D. took an 
ultimate beiiuest after the death of S. JVieholnon absolute interest. Ah/cr y. JPart‘otf, h. 11. ‘d ISiU. 
v, Wihon, 14 Sim. 549 ; 14 L. J., Ch. 351 ; 9 328. 

Jur. 389. ^ A testator directed real estate to be sold, the 

By a gift to “personal representatives” the proceeds to go in equal moieties between A. and 
executors and administrators are prima facie B. as tenants in common, and their respective 
entitled. ^ Atherton v. Croicther, 19 Beav. 448 ; heirs or representatives : — Held, that these were 
2 W. R. r>89. ^ words of limitation, and that the share of A., 

A testator, in 1841, bequeathed 200 guineas to who predeceased the testator, lapsed. A 2 >t}leton 
sucli of the representatives as might be alive at v. Bowley, 38 L. J., Ch. 689 ; L. R. 8 Eq^ 139 ; 
his death of iVlessrs. P. and H., then both dead, 20 L. T. 600, 

with whom, in 1793, he had had some business by A bequest of residue to be divided, equally 
wiiieh they were losers to the amount of about “ amongst all the children of my late cousin E, 
200 guineas : — Held, that the legal personal and my cousin P. and their lawful representatives” 
representatives of P. and H. an<I not the partners is a bequest to the children of E. and to P. him- 
iu the firm at the death of the testator, were self, and not to the children of P, Lugar v. 
entitled; and, secondly, that such representatives Liar man, 1 Cox, 340; 2 Bro. 0. C. 85. 
took ill equal moieties and not in the proportion 

of their shares in the partnership. J^cah v. Grift by Substitution after Life Interest.] 

M'Bowdl, 33 Beav, 238 ; 3 N, R. 185, — Reversionary bequest to the testator’s sons by 

A becpiest to the re.presentatives of the late name, and in case of the decease of all, or any of 
mercantile bouse of A, and K., or to such persons them, in the lifetime of the tenant for life, to 
as should be entitled at testator’s decease to their their legal personal representatives: — Held, to 
personal property, in satisfaction of a debt due take effect in favour of t'iieir executors, and not 


, - -sw* ■< m- ,, 
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in favour of their next of Idn, although the 
words “ executors and ad'-‘ * ■ ' - ‘ " 

in other parts of the will 

2 Be G. & Sn,u 20o ; 17 L. J., Ch. 1,67 
Jur. 618. , , , , 

In a bequest to brothers and sisters or their i named 
representatives in equal share? 


. .. „ ~ or the legal personal representatives” of such 

strators occuiTed | of them respectively as might then be dead or 
should die in her lifetime. In the commence- 
. ; 12 ment of the will the testatiix had made a specific, 
bequest of certain portraits to a legatee there 
— “or to his executors or administrators” 

I the pecuniary legatees having died in the 

lifetime^ of the testatrix, the question was whO' 
was entitled to his legacy under the words “le^-al 
personal representatives” : — field, that Sie 
prima facie meaning of “legal personal repre- 
sentatives ’ was executors or administrators; but 
that there was reason here for departing from the 
... , , prima facie meaning of the words, because' the 

his sons I testatrix had, in one instance, used the words 
testatoi directed that i executors or administmtoT's in ^ sn-TVYti.:,,. 


A testator gave 500/. upon trust to pav income 
thereof to a daughter for life, and if she died 
without issue, then to pa " 
interest to his four sons i 
and share alike: but in 
should bo then dead, the 
the part or share of him or them so being dead 
should be paid to his or their child or children, 
share and share alike if more than one ; or if but 
one, then to such only child ; but if there should 
bo no child, then to hia or their legal representa - 1 auui 
fives. One of the sons died a bachelor, and the hav 
others leaving children, some of whom died in ; of j 
their parents’ lifetime ; others survived their ' timi 
]»arent, but died before the tenant for life ; and ' In 
othm survived both their parent and the tenant ! 
tor life : Held, that legal representatives meant ! - 

executors and administrators. Tiinif}' In re 2 ' test 

; 12 L. T. 605 : i in t 

law. li. r/O. 

A, bequeatlied stock to his aunt for life, and i hi t 
after her death to his father, “and in case of his 1 or r 
death then to devolve on his brothers and sisters. ' and 
or their representatives.” The father and two I or r 
brothers predeceased the aunt Held, that ! the 
representatives” meant executors or admiuis- i oiih 
tmtors, and not next of kin, and that they took ! kin 

% «“2s"Ki.-,r‘ j ent! 

authorities, and general I l!j 
doctiine on the construction of the word retire- i E 

f a will Testator gave a life interest i shoe 

in cutain funds, with remainder “ to bo equally ! for 1 
duide.1 between all my cousiiis-gennan now exist- 1 as t 
iug,or their representatives" Held, there hein-^ ! H I 

nrii imf-wf *1'® '"‘1 t® control the and 
1 ,l meaning ot the word representa- at t: 
h?n f •'"‘d not next of then 

km , anti the tund went to the exceutois or mon 

u^Tnrf of't?'’* testyof’s cousins-germaii, I E. 1 
f “y peiuoiial estate. Cnnvfo, ■d’« ] danu 

2 Drew, 230; 2 Eq. E. 533; 23 I E. 1 

L. J., Ch. (.2,. ; IS Jur. fil(! ; 4 W. li. 341. I pers( 

ki^ac} given to A., with a declaration that if ' of k' 
y* shoulil depart this life in the lifetime of the PiUt 

Mto should Th 

f - H .H 'i "i '-c .ni>'’>J !wf personal representative ” : to b< 
ti died in the testator’s lifetime of hi 

tire who representa: direo 

tut, w lio also Ins residuary legatee. limit- '• sell 1 
« V. Todlnah-r, 22 L. J., th.^O; j 4.% i dif,; 
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Stoclv was bequeathed in trust for testator’s know), having bequeathed his property on 
brother and' the brother’s wife for their lives certain trusts : — Held, that A.’s next of kin, 
successively, and after their decease ill trust to be according to the Statute of Distributions, were 
divided equally share and share alike, amongst entitled, to the exclusion of his legatees or 
the testator’s nephews and nieces, children of the executors. Cotton v. Cotton^ 2 Beav. 67 ; 8 L. J., 
brother then living, or their legal personal repre- Ch. B49 ; 3 Jur. 886. 

sentatives : — Held, that the representatives of Bequest of residue to certain persons, and if 
nephews and nieces dying in the lifetime of the they should <1x6 in the lifetime of the testatrix 
surviving tenant for life took shares, and that to their legal representatives. One died ; his 
such representatives were the next of kin, and next of kin shall take the share of the residue : 
not the executoi-s or administrators of the not his executor beneficially, or his residuary 
nephews and nieces. ICnuj v. Chvnrland^ 4 legatee. Bridge y. Ahhott^'d Bvo. Q. Q, 

De G. & J. 477 : 28 L. J.. Ch. 835 : 4 Jur. (x.s.) j 

1044 ; 7 W. B. 602. Affirming 26 Bear. 166. 1 Effect of Explanatory Words.] — Leaso- 

The words ‘-legal representatives” held to j hold property bequeathed in remainder, in trust 
mean next of kin, not executors or adminis- j for a child en ventre, if a son for life, and after 
trators. Walker v. Camden (^MarquiH)^ 16 Sim. j his decease for such of his i.ssue male as should 
321) ; 17 L. J., Ch. 488 ; 12 Jur. 932. I be his heir-at-law at his death ; if no such then 

A devise of real estate to a testator s widow | living, for such persons as should then be the 
for life, with remainder to his son if he should legal representatives of the testator. A son being 
attain twenty-one : but in case he shoLild die in born and dying without issue, the limitation over 
the lifetime of his mother, then he directed his was established in favour of the next of kin 
real estate to be sold, and one moiety of the pro- according to the statute at the time of the dis- 
ceeds he gave and bequeathed unto and equally tribution. Long v. Blachall^ 3 Yes. 486 ; 4 E. B. 
amongst ins (the testator’s) legal personal repre- 78. 

sentatives, in such and the like manner as if the A fund was settled upon a wife for life, with 
same had been to be paid under the Statute of remainder to her husband for life, with remainder 
Distributions. He gave the other moiety unto to her children, wnth remainder in default of 
and equally amongst the legal personal repre- children to the person or pei-sons who should 
sentatives of his wife. He left his widow and happen to be her legal personal representative or 
son alone surviving him. The son died in the representatives at the time of her death : — Held, 
lifetime of his mother ; — Held, that under the that “ legal personal representative or represen- 
gift to his legal jxersonal representatives, th 2 tatives” meant next of kin according to the 
widow took one-third and the son two-thirds Statute of Distributions. Bohbimi v. 43 

of the moiety. Holloway v. Badcdijfe, 23 Beav. L. J., Ch. 82 ; 29 L. T. 715 ; 22 W. B. 199. 

163; 26 L. J,, Ch. 401 ; 3 Jur. (N.s.) 198 ; 5 A testator bequeathed a legacy of 2,0007. upon 
W. E. 271, trust for a married daughter, F., for life, then for 

her husband for life, and after the death of the 
— Where Direction to Pay, and Executors survivor for such persons related by blood to F* 
appointed.] —Testator gave 4507. to trustees, as she should appoint ; and in default of appoint- 
their executors, &:c., in Trust for his son for life, ment to transfer the same to such persons as 
and after his son’s decease to pay thereout two would be the personal representatives of F. in 
legacies of 1007. each to two of his daughters, case she had died sole and unmarried. By a 
and to pay the residue to the legal representa- codicil the testator, in reciting the bequest, 
tivesof his son; and he gave the residue of his referred to these trusts as being trusts for tho 
personal estate to his son, his executors, &c. benefit of his daughter’s relations and next of 
Held, that the words “legal representatives” kin. F. died in testator’s lifetime : — Held, that 
meant “next of kin.” Waltta* v. Jleakin, 6 Sim. by the personal representatives of were meant 
148^; 2 L, J., Ch. 173. the persons who were her statutory next of kin 

Testator bequeathed 7007. to his daughter’s at the testator’s death. Crylls, Inro,L.'E.6 
husband, his executors, kc., in trust, to pay the 589. 

interest to his daughter for her separate use for An appointment to the grandchildren of per- 
lite, and after her death to such persons as she sons named, with a direction that in the event 
should appoint by will, and in default of of their death their shares should, for the purpose 
appointment to her personal representatives, of transmission, and not as conferring an interest 
Ihe daughter died without having made any in such deceased grandchild, go and belong to 
appointment Held, that her next of kin, to the person or persons who would be entitled 
the exclusion of her husband, were entitled thereto in case such share had formed nart of 
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as joint tenants. StocMale v. jSfiolioUon^ 3G 
L. J.. Ch. im ; L. B. 4 Eq. 359 ; 16 L. T. 767 ; 
15 AY. B. 086. 


sentatives ” here meant the descendants of the 
testatrix’s children ; and that the issue living at 
the testatrix’s death, and boi'ii before the death 
of the last surviving child of the testati’ix, were 
entitled to share per stirpes. Kmwlets, Ta re^ 
Itainford v. Xnoiale^s^, 59 L, T. 359. 


“ Eepresentatives Construed Legal Personal 
Eepresentatives.] — A gift in a will to the 
“representatives” of a person is a gift to his 
legal personal representatives, in the absence of 
.any context in the will showing that the word is 
to have a different meaning. CmicfortVs TntsU, 
I)i re (supra, col. 819), followed. ^Yare'^ In re, 
Oumherleqe v. CumherUge-Ware, 59 L. J., Ch. 
717 ; 45 'Ch. D, 2G9 ; 63 L. T. '52 ; 38 W. B. 
767, 


Gift to Executor Yirtute Officii.]-— The mere 
fact that the gift of the legacy }')reccdes the 
appointment of the legatee as executor— or that 
the legacies to several persons appointed exe- 
cutors differ either in their amount or subject- 
matter — is not enough by itself to rebut the 
pre.sumptioii, that a legacy given to a person who 
is appointed executor is annexed to the office. 
Jerc'us v. Laicrenrr (L. B. 8 Eq, 345) (questioned. 
B ilde.'i V. Davies (1 Sin. A Giff. 475) explained. 
Appleton, In re, Barher v. Tehhif, 54 L. J., Ch. 
954 ; 29 Ch. D. 893 ; 52 L. T. 906 ; 49 J. P. 708 
—G. A. 


Construed Descendants.] — The word 

“representatives” construed to mean “descen- 
dants,” the context of the will requiring it. 
Sfytli Y. Jftrnro, 6 8im. 49. 

Under a becqiiest to “personal representatives” 
of children to take per stirpes : — Held, first, that 
their executors and administrators were not 
eutiUed. Held, secondly, principally upon the 
terms of the gift over to the testator’s “ next of 
kin,” if there should be no “ representatives,” that 
the descendants of the children were intended. 
Atherton v. Croicther, 19 Beav. 448 ; 2 W. B. 
630. 

Devise to A. and hi.s wife for life, and after 
the death of the survivor upon trust to sell and 
apply the produce to and among all and every 
the same child or children of A. hy his said wife, 
and their representatives equally; the fund 
belongs to the children surviving the testator, 
but the issue of a daughter who (iled in the life 
of A. are entitled as representatives against the 
ciaim of their father as administrator. Horse- 
j>ool V. W{n,wfi, 3 Yes. 388. 

A testator by his will, dated in 1868. directed 
his trust('cs to pay the income of a certain sliare 
iti a trusT fund “ to my sister Charlotte, the wife 
of Thomas H.,‘* during her life, and after her 
deatii t<» ]>ay and divide tlie share unto, between 
and amongst “all lier children” who should be 
living at Iser death, and the “representatives” of 


Whether Beneficial or not.]— A testator 

died unmarried possessed of real and personal 
estate, his only next of kin being children of a 
deceased brother. By his will, after reciting 
that his lands could not be held bj?' his heir with- 
out large capital, he devised them to his brother’s 
oldest son on condition of his executing the 
injunctions of his will, of which he made him 
executor ; he desired his successor to his lands to 
recover the aiTcars of rent from the tenants, and 
left legacies to certain persons on their giving up 
to his heir chattels which were in their care : — 
Held, that a sufficient intention appeared to 
satisfy the statute, and that the executor took 
the undisposed-of residue beneficially. ■ Harrison 
V. Harrison (2 H. ^ iM. 237) follo\ved. Bnge v. 
Fnge, 27 L. R., Ir. 59. 

lestator gave to ea(.‘h of his three executors a 
legacy for the trouble of carrying out his will, 
and also to mark his friendship and regard for 
them.^ Pie gave his residue among certain 
charities or such others “ as my executors herein 
named may select.” One executor renounced : 
—Held, that he was entitled to the legacy, and 
also_ to join in the selection of the charities. 
Hainivariug, In re, Crawford v. Forshaw or 
lloijul Infirmary, 59 L. J.; Ch. 348 ; 43 Cli, D. 
1)43 ; 62 L. T. 63 ; 38 5Y. B. 412. 

A testator, by his will, becqueathed legacies to 
three charities, and also to some individuals, after 
which he appointed E. N. and J. G. C. executors, 


“ Fereonal Eepresentativec Construed Be- i He then directed his houserSnd tiie stoffi' in hk 

tirpes that the wonW pet^ohal re^. | «Ire! :-Mdrth^thelS 
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of K. were bequeathed to F. J. X. as executor, 
aiifl not beneficially. Xugeut y. Kuijent^ 15 L. K.. 
Ir, 321. 

And iioe EXECUTOIt AIs"D Ad.ministratoe. 


k. ISText of Kin. 

Construed Kearest of Kixi.]~A., by will, be- 
(!;ueathe<l a final to trustees, upon trust to divide 
the same equally anajiigst his next of kin ’’ : — 
Held, uhar the nearest of kindred in blood, and 
not the next of kin under the Statute of Dis- 
tributions, were entitled. Auhnn v. Simpmn. 
1 John. 43 ; 5 Jur. (X.S.) 504 : 7 W. R. 277. 

llie Master was <lirected to inquire who were 
the nearest in blood of a testator, ex parte 
patorna, at a certain period : — Held, that 

neare.d of blood” and “‘next of kin"’ were 
synonymous terms ; and as the suit related to 
personal estate, that the Master ought to follow 
the civil, and not the canon, law mo le of com- 
})iitation in prosecuting the inquiry. Cooper y. 
Benlmu, 13 Sim. 290 ; 12 L. J., Ch. 404. 

The words ““next of kin” used simpliciter, and 
without explanatory context, must be taken to 
mean nearest of kin.” Klmdcy y. Youny, 2 
Myl. Sc K. 780; 4 L. J., Ch. 200. Overruling 
V. (rurth^ 3 Bro. C, 0. <;4,and Hincldey 
y. Marlaren^t, I Myl. k K. 27. 

Under a residuary bequest to the next of kin 
in equal degree, brothers entitled, excluding 
nephews and nieces. W\mUei< v. Pitcher, 12 
Yes. 433. See also Anon.^ 1 Madd, 3G. 

A. gave his property, after the death of his 
wife, to his or her next of kin, in equal shai-es. 
The testator was illegitimate, and died without 
any next of kin : — Held, that the next of 
kin of the wife took to the exclusion of the 
Crown, and the nearest of kin to the exclusion of 
the more remote, and that the only surviying 
brother of tlie wife was entitled to the fumt. 
Hook y. Att.Xien., 31 Beav. 313 ; 31 L. J.. Ch. 
791 ; 9 Jur. (:s\s.) 9 ; 10 W. E. 745. 

A testatrix by her will gaye 2.000Z. to trustees 
upon trust to pay the interest to H. during her 
life for hei“ separate use, and after her death 
to pay the fund to such persons as H. should 
by will appoint, and in default iif appointment 
to the next of kin of the testatrix living at the 
death of H. : and the testatrix directeerthat, in 
case H. should die without leaving issue who 
sln;mld attain twenty-one, the trustees should 
divide the 2,OOOZ. between certain persons therein 
mentioned. H. died leaving one son who attained 
twenty-one, and without having exercised the 
power of appointment : — Held, that there was no 
gift by implication to the son, nor to H. abso- 
lutely ; but that in the events which had happened 
the nearest in blood to the testatrix living at the , 
death of H. were entitled to the fund as joint i 
tenants under the first gift over in default of | 
appointment. JlautoiCs Truds, In re, 4 K. E. ! 
55; 10 L. T. 336, ' 

A husband bequeathed his personal estate 
equally between his wife and children, and 
directed that the share of his daughters should 
be vested in the bank in their own names, and 
the interest for life to be received by them, to 
remain as a jointure for their use in case of 
their marrying, untouchable by their husbands, 
but to descend to their legal or next of kin ” : 
— Held, that •* legal or next of kin” meant 
nearest of kin without regard to the Statute of 
Bistributions, and that the daughters took only 


I life estates. Harrh y. Xeioton, 46 L. J., Ch* 
I 208 ; 36 L. T. 173 ; 25 W. K. 228 
i post, cols. 828~-3(h 

I . ^ 

Gift to “ Nearest of Kin in the Male Line.^’] — 
A testator directed that a portion of his property 
should be invested, and the dividends paid among 
his brothers and sisters and their children ; that 
the residue should accumulate for twenty-one 
years after his death, at the end of wdiicli time 
I the accumnlated fund (to which he gave the 
^ name of his “capital property”) was to become 
I the property" of “ the then nearest of kin to. 
; myself in the male line in preference to the 
j female line.” The inheritor of this capital 
I property \vas to assume the testator's surname,, 
i “if not of that surname.” At the date of the 
I will and at the death of the testator he had two 
! brothers and several sisters living. The brothers 
i (unmarried), the unmarried sisters, and two of 
I the married sisters, died within the twenty-one 
years, leaving one married sister and the sons, 
and daughters of her married sisters and of 
herself surviving. B., the son of a paternal 
uncle of the testator, claimed the capital property 
of the testator, as being the only person who- 
, answered the description of “nearest of kin in 
! the male line ” : — Held, that he was not entitled, 
i the words of the will not restricting the gift to a, 

I male claiming through males ; anti the married 
I si.ster was held entitled to the “ capital property.” 

I Sfiyer v. BradUj or Boys, 5 H. L. Gas. 873 : 25^ 
j L. J., Ch. 593; 2 Jur. ‘(N.S.) 887; 4 W. R. 
808.. 

j “Next Male Kin.”]— C. devised the- 

I rents of certain real estate to his wife for life, 

I and after her death in certain proportions to H. 
j and G. during their lives, and in the event of 
1 either dying, the deceased’s share to revert to the 
next male kin : — Held, that next male kin must 
be taken to mean those of the testator’s next of 
kin at his death who were males. Chapman, In 
re, Ellirk v. Cox, 49 L. T. 673 ; 32 W.R. 424. 

“Nearest of Kin by way of Heirship.”] 

— Under a devise of land “ to my nearest of kin 
by way of heirship ” Held, that the heir was 
entitled. Wlllianis v. Ashton, 1 J. k H. 115 ; 
3 L. T. 177. 

Next of Kin ex parte materna.] — 

Bequest to A. B. for life, and afterwards to’ her 
children, but in tlefault of children “ to ])ay or 
assign and transfer” to C. D. if living, but if 
dead to his next of kin ex parte materna. C. D. 
died before A. B. :-~Held, that the next of kin 
ex parte materna were not excluded because they 
also filled the character of next of kin ex parte' 
paterna, (Tundry y, Piuniqer, 14 Beav. 94.. 
Affirmed 1 Be G. M. & G. 502 ; 21 L. J., Ch 
405; 16 Jur. 488. 

I The test itrix devised and bequeathed the rents, 
issues, and profits of her real and personal estate 
to her sister for life, and upon and after her 
decease upon trust to sell the real estate and pay 
the money arising therefrom to such persons as, 
the testatrix should by any codicil direct, and if 
she should not bequeath the same by any codicil, 
then to pay the same unto and amongst her next 
of kin ; and by her codicil the testatrix revoked 
the former devise and bequest made by her will, 
and ilevised and bequeathed all the said real and . 

I personal estate to other trustees upon the like 
drusts, but directed that all the said residue; 
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life, and in default of issue in trust “ for her 
next of kin in blood as if she had died unmarried.’^ 
Tlie daughter died without issue : — Hield, that 
the only surviving sister of the daughter was 
entitled to the legacy in exclusion of children of 
deceased brothers and sisters, for that the words 
“as if she. had died unmarried ” did not point to 
the inode of distribution in cases of intestacy, and 
that next of kin, therefore, must be taken as 
meaning nearest relations, and not persons 
entitled" as next of kin according to the statute. 
IMfcm V. 37 L. J., Ch. 547 ; L. R. 3 Cb. 

505 ; IS L. T. 023 ; 16 W. R. 683. 

A bequest was made, in a certain event, which 
happened, to “ A.’s next of kin in blood, as if 
A. had died unmarried.” A. left surviving her a 
sister and several nephews and nieces : — Held, 
that the sister, being A.’s next of kin. in blood, 
was solely entitled, to the exclusion of the 
nephews and nieces. Ih. 

To entitle the next of kin according to the 
Statute of Distributions there must, in order to 
take the case out of the authority of Withy v. 
JIanytes (10 GL & F. 215 ; 10 L. J., Ch. 391); be 
an express reference to the statute, and not one 
which has to be spelt out of the words of the 
will. JlK 

A testator by his will dated in 1883, after dis- 
posing of a sum of 20,000^. in favour of his son 
and others, made an ultimate gift of that sum to 
the persons who would be the next of kin of his 
(the testator’s) late mother if she had “ died 
intestate without having ever been married.” 
The trustees of the will paid the 20,000Z. into 
court under the Trustee Relief Acts. In the 
events which happened the whole of the fund 
was claimed by the first cousin once removed of 
the testator’s mother. She had died leaving one 
lineal descendant only, who opposed the claims 
of her first cousins once removed : — .Held, that 
the words “ died intestate without ever having 
been married ” were clear and unambiguous ; and 
that effect must be given to them by directing 
that the lineal descendant of the testator’s late 
mother was, by the terms of the bequest, excluded 
in favour of her collateral next of kin. Wat^oFs 
Jm rc, 55 L. T. 316. 


subsequently married, and had eight children, 
but died a widow, and without having appointecl 
the fund : — Held, that “unmarried” meant not 
having a husband at the lime of her death, and 
therefore that the children of A., and not the 
persons who would have been entitled to A.’s 
personal estate if she had died without ever 
having been married, were entitled to the fund. 
Diu/ V. Bar nurd, 1 Dr. tk Sm. 351 ; 30 L. J., Ch. 
22(i ; 3 L. T. 537 : 9 W. E. 136. 

A testatrix gave a legacy to the sole and 
separate use of her daughter for life, with a 
power of a[)poiutment, and in default of a])point- 
inent to lier next kin, ** as if she had died sole 
and intestate, to the utter exclusion of her hus- 
band.” This ex|_)rcssiou will not exclude a child 
of the daugliter, but, is to be considered as useil 
foT- the sole purpose of excluding the husband. 
Jlardwicli v. Thnrdan^ 4 Russ. 380; 6 L. J. 
(O.S.) Ch. 124; 28 R. R. 130. 

A married woman by her will berpieathed her 
separate property upon trusts for the benefit of 
her son and daughter and their children ; and 
in case her said son and tlaughter should die 
without leaving children who should attain a 
vested interest under the will, upon ti-ust for the 
})erson or persons of the blood and kindred of 
the testatrix who would be entitled to the same 
as her next of kin in case she had died Intestate 
and unmarried. Upon the death of the testatrix, 
leaving her sou and daughter sinwiving : — Held, 
that the word “unmarried” was not to be con- 
strued “ without having been married,” so as to 
exclude the testatrix's children ; and that, con- 
sequently, the next of kin of the testatrix other 
than her children were not necessary parties to 
a suit for the administration of the estate. 
Comifnj V. Lunderdalc (Find), 10 Jiir. 793. 

A testator bequeathed the residue of his 
moneys to trustees, in trust as to one-fourth 
for such person as his daughter C., notwith- 
standing her coverture, should by deed or will 
appoint ; and in default, in ti’ust to pay the 
interest to C. for her separate use for life ; and 
after her decease, in trust for such persons as 
at the time of her decease should have been 
entitled thereto as her next of kin in case she 
had died possessed or entitled to the same intes- 
tate and unmarried. C. was married at the date 
of the will. She died leaving her husband and 
three children her surviving. No appointment 
of the fund was ever made in pursuance of the 
power. The husband and the brothers and sisters 
of 0. claimed the fund, and thereupon the 
trustees paid it into court Held, that the word 
“unmarried” was used by the testator only to 
exclude the husband from taking any benefit 
under the will, an<l that the children of C. were 
absolutely entitled. Grattan, In re, 26 L. J., Ch. 
648 : 3 Jur. (Js.S.) 684 ; 5 W. R. 795. 

A testator bequeathed the residue to his wfife 
for life, with remainder to his children living at 
his death ; and if there should be none (which 
happened), then he directed, “ that immediately 
after his wife’s tlecease it should become the 
property of the person who should then become 


Next of Kin construed Statutory Next of Kin.] 
— M. M. gave and bequeathed all her real and 
personal estate to her daughter L. for her separate 
use for life, remainder to L.’s husband for life, 
and after the decease of both of them, then to 
such persons as L. should bj^ deed or will appoint, 
and in default “ unto and to the use of the person 
or persons who at the decease of my said daughter 
shall be her next of kin according to the vStatiite of 
Distributions of Personal Estate, and in the like 
shares and proportions as if she had died without 
being married.” The will further directed L. to 
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that the nephew was entitled to one-half of the [ Under a bequest, in the event of dau.i,diters 
property. Mc/ioh v, HavHtmd, 1 K. & J. 504 ; | dying without leaving issue, in trust for the 
1 Jiu*. (N.s.) 891. j persons wdio would at the time of the decease of 

The term “nearest of kindred,” with reference j such daughters respectively be entitled, as next 
to the Statute of Distributions, has the same j of kin or otherwise, to the personal estate of 
ineaning as “ next of kin ” IlaMani y. ' such daughters respectively, under the statutes 
20 Beav. 57. ,r g 


others 

his exi ^ 

his estate, if any, and effects of what nature 
soever and wheresoever which he should be seised 
or possessed of, v^c., “ to next of kin or heir-at- 
law, whom 1 appoint my executor,” after debts, 
cVc., i)ai(l. He left one brother, and by deceased 
brothers a niece and several nephews, one of 
whom was heir-at-law. Distribution decreed 
according to the statute. Lownde,^ v. Stone, 4 
Tes. 649 ; 4 B. B. 310. 

Xrnder a gift of residue to the testator’s wife 
for life to her separate use, with an absolute 
power of appointing the principal by deed or 
wall, and a gift, in default of such appointment, 
to her next of kin as in case of intestacy : — 
Held, that the gift of the principal had not 
lapsed by the death of the wife in the testator’s 
lifetime, but that her next of kin according to 


Ch. 828 ; 18 Jur. Oil'; 2 w' B. GllV 

testator disposed of his residue as follows : 
“ The residue of my personal estate and effects 
not hereinbefore disposed of I pi'opose to 
bequeath by a codicil to this my will, or other- 
wise to allow the same to go, to mv next of kin 
according to the Statute for the*' Distribution 
of Estates of Intestates.” Tiie testator made no 
codicil to his will. He left a widow and brothers 
and sisters, and the children of a deceased sister 
surviving :--Held, that the testator showed aii 
inteTition to die intestate in case he made no 
codicil, and that his widow" took her moiety 
under the statute. jLsdi v. jhk, 33 Beav. 187 • 
10 Jur. (N.s.) 142 ; 9 L. T. 073 ; 12 W. r' 
185. 

Wife is not one of the next of kin under the 


AiiULuuu, wui. uj. iviu ciccurtiing lo ' wire is not one or the 

the statute were entitled to the benefit, of it. | Statute of Distributions. Jlarn v. 

FAhcm‘d.i biiloway, 2^1h. 625 ; 12 Jur, 487. 1 Sm.ckG-. 109 ; 22 L. J., Ch. 779 ; 17 Jur. 408 ’ 1 


W. E. 194. 

Bequest to A. for life, and afterwards to his. 
children, and in default, “ then ” unto the persons 
“ of the blood, or next of kin,” of the testator “ as 
wmuld, by virtue of the Statute of Distributions 
have become then entitled thereto in case the 


Affirming 17 L. J., Oh. 329. 

Exclusion of Husband or Wife,]— Residuary 
clause “to be divided amongst my next of kin 
as if I had died intestate ” is a bequest to the 

next of kill as they would take under an intes- i xxiivt: ucuuuie men enntiea 
facy ; and the widow is not one of the next of | testator had died intestate.” A died without 
i in feue:-Held, that the cla.ss comprising the 

^ Tk H i Sift was to be ascertained on thetoth 

iomO n {Aojd), 1 i \ ts. , J R. R. : of the testator, and not of A., and that the class 

Pnma facie teiuest by a husband to ln.s ne.xt . took as tenants in common, l otwithstLd no^^the 
of km does not it, elude his wife, nor does a exclusion of the testator's widow. ISv v 


her hiisbaiwi 382. 

Testator bequeathed 7l)0l to his daughter’s 
husband, his executors, kc., in trust to pay the 
interest to his daughter for her separate us*e for 
life, and after her death to such persons as slie 
Fhould appoint by wall, and in default of appoint- 


V Doivnc,^, 9 H. L. Cas. 1. 

Bequest upon trust for the testator’s only child 
A. for her life, and after her death to be eintallr 
divided between his next of kin according to 
the statute of Distributions Held, that the- 
testators widow did not take any share as one of 


lueriT to her personal representatives.* ‘ The i the nexfof ldn T/../ i 

..toifn!Tiis''SSuSte/^ 

the i^idue of Ids personal ^tate to^ l.is wife. I of kin according tj the 81^^ The son <M 

He th^n. aftei- givtiifr cortam beneiits to his I leaving a widow and J.vftwr „ i ■ . “ ‘’■ 

iliiughtei- and grauddauirliter out of his real Held that as the testator W 

estate, directed that, in case both of them (his the husband of his 

saiil dauL'Uter and granddaujrhter) .should die dier next of 1-in but hd° 

without JeiiTiiijr children to attain twenty-one I of liis son she J.* witiow 

the ,,roce«l.s of the sale of the real estate > husblarfnev? SI 

tueelber with the .said l.OOhi!. stock. shoiTum i 30 L. TV 

to flic persons who w’ould have been entitled to 
his jiersoTifd estate under the iStatute of Distri- 


butions in case he had died intestate"— Held, ' taking- 

that the right of the widow to the l.OODf. stock i personal estate with a (UrSio’if to “ "f 

under the lesiduarv clause was divps^f-Pil W 1 .1 i.-j:.. a. , . ‘^/hicetiou to convert, and 


under the lesiduary clause was divested bv the 
tSubsoc]uent clause, although she w\as herself one 
of the persons wdio, by virtue of that clause, and 
in the event therein mentioned, were to share 
the 1,000/. ; but held, also, tluat, until the event 
happened on which the gift was diveBted, she 
waas entitlofl to all the dividends, Jlarihi v. 
Glomr, 1 CoH, 0. C. 209 ; 8 Jur. 640, 


t If +1 daughter, gave as follows 

be no child of my daughter 
who should live to attain twenty-one, or die* 
luider that age leaving lawful issue, then I give, 
devise, and bequeath the trust moneys and divi- 

5 Pvt n? 1 representatives and- 
assigned, distributed,. 
« nd paid according to the directions of the; 
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grandchild, and that the sister and nephews took 
in equal shares per capita. Taylor., 1% re^ Taylor 
V. Ley, 52 L. T. 839—0, A.^ 

Whose Next of Kin intended.] — Testatrix 
devised lands “ to the next of kin of her father 
and mother, both deceased, his or her heirs and 
assigns, and if more than one, in equal shares.” 
The testatrix being unmarried, and the only 
child of her parents, and the parents being 
strangex’s in blood to each other, there could be 
who was next of kin to both : — Held, 
however, that the testatrix meant the next of kin 
Y, 6fr eg ory, ^ Russ. 


statute passed for the distribution of the estates 
of persons <Iying intestate.” The daughter was 
the sole next of kin at his death. On her death : 
— Held, that her administrator was exxtitled to 
the fund. Lang, In re, -1 L. T. 577 ; 9 ^Y. R. 
589. 

Where, after specific limitations, a testator 
gives his property to his next of kin, much 
weight is not to be attached to that, which is 
supposed to be the testator’s intention in favour 
of or against particular persons as his next of 
kin ; for infinite variations may take place in 
that class between his will and his death. It is 
probable that a testator in such cases means 
to ])rovi(le for particular persons, and then adds 
that, if they fail, then the law may take its 
course. SeSfferth v. Baxlliam, 9 Beav. 370 ; 15 
L. J., Oh. 345; 10 Jur. 892. 

Testator devised and bequeathed his real and 
personal estate to I), and (3r. upon trust to pay 
the income to I), for life, and after his death to 
pay the income to F. for life ; and at her decease 
he directed the principal to be divided between 
his (the testators) next of kin ; but if no claimant 
appeared within twelve calendar months after 
deaths of D. and F., he directed the money 
to be paid to certain chaiifcies. D. and F. sur- 
vived the testator, and at his death were his 
next of kin ; excluding them, G. wars his next of 
kin. On the question as to which of the persons 
would be entitled under the gift to the next of 
kin : — Held, that D. and F. were not excluded 
from taking under the gift. Oorbell v. Davison, 
IS Beav. 556. 

Testator bequeathed his residue to his wife for 
life, remainder to his daixghter absolutely ; but 
if his wife survived his daughter, then, at his 
wife’s death, one-third of the capital was to go 
according to her will, and the other two-thirds 
were to go and be paid “to any other of the next 
of kin of my paternal line.” The daughter w^as 
the testator’s sole next of kin at his death ; and 
exclusive of her, the testator’s brothers were his 
next of kill at the same time ; at the death of 
the widows (wiio survived his daughter) the 
daughter’s children were the testator’s next of 
kin according to the statute, but they and the 
testator's brothers w’-ere his nearest of kin, all of 
them being his relations in the second degree :• — 
Held, that the brothers as well as the children, 
wm’e entitled to the two-thirds of the residue. 
Cooper V, Denison, 13 Sim. 290 ; 12 L. J., Gh. 404, 

Bequest upon trust for testator’s only child A. 
for life, and after her death to be equally divided 
betw^een his next of kin according to the Statute 
of Distributions: — Held, that A. was not pre- 
cluded from taking as next of kin, and that A., 
as next of kin at the testator’s death, w'as entitled 
to the reversion. Lee v. Lee, 1 Dr. & Sm. 85 ; 29 
L, J., Ch. 788 ; 6 Jur. (n.S.) 621 ; 8 W. R. 443. 

Exclusion of Kamed Persons.] — Certain pro- 
perty was bequeathed by will to be held by 
trustees, in events which happened, “ in trust for 


no person 


of both parents. Pycrof\ 

526 ; 6 Jj. J. (O.S.) Ch. 121, 

A testator made certain bequests on the death 
of his wife, and directed that if the person 
entitled to claim any property by virtue of his 
wall .should die before he could prosecute his 
claim thereto, the property so falling to the 
deceased person should be divided amongst the 
nearest relations and next of kin : — Held, that 
the testator thereby intended not his owm. but 
the next of kin of such legatee.” Rol)so7i v. Ihhs, 
6 D. J., Ch. 213. 

Shares taken by Persons entitled.] — Where 
there is a bequest to persons who would have 
been entitled under the Statute of Distributions 
they take as if there had been an intestacy. 
BulUcli V. Dow7i/is, 9 H. L. Cas. 1. Affirming 
25 Beav. 54. 

A father gave one-fourth of a fund to one of 
his four daughters by name for life, and after her 
death to her children then living ; but if she left 
no child, then he directed that the intej*est should 
be paid to his other daughters then living and 
the survivors and survivor of them, and after the 
decease of the last survivor he directed the same 
i fourth share to be divided among her children, 
“or if there be no such children, that the same 
be paid to such person or persons as will then be 
entitled to receive the same as my next of kin 
under the statutes for the distribution of intes- 
tates’ estates.” He declared similar trusts of 
the other fourth shares respectively in favour of 
his other three daughters respectively and their 
respective children, with the same ultimate limi- 
tations. One daughter died after the testator, 
leaving children ; the other three afterwards died 
wfithout issue : — Held, that the shares of the 
daughters who died without issue w^ere divisible 
in fourths among the persons representing the 
four daughters. 3Iortimore v. Slater, 47 L. J., 
Ch. 184; 7 Ch. D. 322; 37 L. T. 520; 26 
W. R. 134. Affirmed, sub nom. Mortimore v. 
3{oHimore, 48 L. J., Ch. 470 ; 4 App. Gas. 448 ; 
27 W. R. 575— H. L. (E.) 

Bequest of 1,000Z. stock in a certain event “ to 
the person or persons who w'ould, under the 
statute of distribution of intestates’ effects, 
have been entitled to my personal estate in case 
I had not disposed of the same by will.” The 
description of the legatees is not one of persons, 
but of interest, and therefore their shares will 
not be equal, but according to the statute. 3£artm 
Y. Clover, 1 Coll. C. C. 262 ; 8 Jur. 640. 

— As Joint Tenants.]— Real estates were 
limited in remainder in trust for the next of kin 
of a married woman as if she had not been 
married : — ^Held, that next of kin took as joint 
tenants. Bums y. Brmidreth, 6 Jur. (n.s.) 945. 

A bequest, after the termination of a life estate, 
to “ such person or persons as shall happen to be 



a Particular ITame.] — A. devised his 
B., his son, for life, remainder to the 
)ther sons of B.. in tail, remainder to 
:ers as tenants in common, remainder 
ife, remainder to D., the son of C., if 
U s death, for life, remainder to the 
'ther sons of D. in tail, remainder to 
aeir for the time being entitled to a 
nij estate, remainder to the first and 
of such male heir, remainder to the 
>wn right heirs of his name ; and he 
le residue of his personal estates to 
in lands to be conveyed to the same 


my next of kin according to the statute for the 
distribution of intestates’ effects” : — Held, that 
those persons took who were next of kin at the 
testator’s death, and did so as joint tenants. 
Greemmod:-,^ TrmU, Jn re, 3 Giff. 390 ; 31 L. J., 
Ch. 119 ; 8 Jur. (]s\S.) 907 ; 5 L. T* 487 ; 10 
W, B, 117. 

A testatrix having three daughters, gave one- 
third of a fund to each for life, with remainder 
to their children respectively, with cross-remain- 
ders between them, with an ultimate limitation 
to her own “next of kin and legal personal 
representatives” :-~He1d, that the class of next 
of kin was to be ascertained at the death of the 
testatrix, and that they took as joint tenants. 
Bakery, Gihm, 12 Beav. 101. 

A., after giving all his real and personal estate 
to trustees for his children, directed his trustees, 
when any of his daughters should attain twenty- 
one or marry, to raise and settle, not exceeding 
r>,000?,, upon each such daughter, in part of her 
presumptive share, in trustees of her own nomina- 
tion, in trust for her for life, with remainder for 
her children ; and if all such children should die 
under twenty-one, in trust for the testator’s next 
of kin. One of the daughters, having attained 
twenty-one, settled her 5,000Z. upon herself and 
children, with a trust in default of children for 
the next of kin of the testator, according to his 
will She died without having had any child : — 
Held, that the next of kin of the testator living 
at his death were entitled to the fund as 
joint tenants. Asplnall, In re, 30 L. J., Oh. 321 : 
4 L.T. 176; 9 W. E.269. 

As Tenants in Common,]— On a devise ' 

of copyhold and leasehold in trust for the son I 
for life, and afterwards to assign “ unto and 
among the person or persons who at the son’s 
death would be entitled to his personal estate in 
case he should die intestate ” : —Held, that the 
widow and four children of the son took as 
tenants in common in equal parts. Michardstm 
V. Eiehardson, 14 Sim. 526 ; 9 Jur. 322. 

A testator bequeaths personal estate upon 
trust for A. for life, and afterwards to B. (if he 
shall survive) for life, after the death of the sur- 
vivor upon trust for such person or persons as 
should at A.’s death be entitled thereto as the 
testator s next of kin under the Statute of Dis- 
tributions. At A.’s death there wei’e two next 
of kin to the testator Held, that they took as 
tenants m common, and not as joint tenants, the 
statute 22 Car. 2, c. 10, in this respect deter- 
miiuiig the mode of taking as well as the 
persons entitled. Horn v. Coleman, 1 Sm. & Ct 
11 ) 4 ' 779; 17 Jur. 408 ; 1 W. b! 

Hext of Kin, Glass of, whoa Ascertained. 
post, col 924. 


I Heir at Common Law or in 0avelkmd.]~-A 

1 testator seised of lands in common socage, and 
of other lands in gavelkind, desired everything 
to remain in its then present position during his 
wife’s life, for her use ; and after her decease, 
devised his real estate to his then male heir and 
his heirs, in strict tail male Held, that the 
lands in gavelkind, as well as those in common 
socage, passed to the testator’s heir at common 
law. I'hotp V. Given, 2 Sm. & G. 90; 2 Eq. 
B. 692; 23 L. J., Ch. 286; IS Jur, 641 : 2 
W. E. 208. 

Devise of leaseholds of gavelkind premises of 
inheritance (in one gift) to the “ right heirs” of 
the_ testator Held, that the heir-at-law was 
entitled. Sladen v. Sladen, 8 Jur. (k.s.) 1075 • 
10 W. B. 597. ’ 

A testator made devise of gavelkind lands 
for lives and in tail, with remainder to his right 
heiis . Held, that on failure of the particular 
estates the lands passed to the heir at common 
law, and not to the gavelkind heirs. Garland v. 
Becerley, 47 L. J., Ch. 711; 9 Ch. D. 213* 
38 L. T. 911; 26 W. B. 718, ’ 

Eeir Male.]--A. devises lands in trust, after 
debts paid, to convey the premises to the heirs 
male of the body of B. ; the testator’s great- 
grandfather 0. is the heir male of the body of B 
but not heir general, there being a daughter of 
an eider brother who is heir general Decreed 
trustees to convey to C. Newcomen v. Barkhani, 

2 Vern. 729 ; Pre. Ch. 442, 461 ; Hilb. Eq. Eep. 116 

On construction of a devise Held, that the 

words^ “ heirs male of the body of his great-™ 
grandtather ’’are good words of purchase to pass 
pe estate to him who is heir male, though not 
hem general Brown v. Barkkam, 1 Stra. 85 ; 

2 Eq. Ca. Abr. 215, pi 14. ' 

Heir male takes by purchase, though he is 
not heir general from the manifest intention 
of the will. Newc.om.an v. Bethlem Hoanital, 
Anibl 8. ^ ’ 

The general rule is, that a person who claims 
as heir male to another by purchase must be 
complete heir male ; but in the case of a devise ’ 
there may be exceptions to this rule from mani- 
fest mtention of the testator. Id, 785. 

Where there is a devise to the heirs male of 
the body of any person, he shall take an estate 
tail Id. 793. 

Where a person may take by the name of heir, 
thondi not heir genei-al. Starling v. MtricK 
I re. Uh. 54. ’ 

One seised in fee, devised land to his grand- 
daughter for life, remainder to his right heirs 
male for ever, and dies, leaving hil grand- 
daughter heir-at-law, and his deceased brother’s 
son his next heir male ; the devise of the remain- 
der is void. Baives v. Ferrers, 2 P Wm^ 1 • 
Pre. Ch. 589. • -i, , 
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npes as his devised estates. B., liis son and executors of G. (though given to her executors), 
executor, did not lav out the personal estate as nor to the personal representative of the tes- 
directed by the will but by his will he directed tatrix, nor yet to the residuary legatee of the 
that certain real and personal estates should be purchase-money, but to the heir-at-law ex parte 
conveyed and assigned to the trustees under the niaterna (the side from which the estate came), 
will of A., upon the trusts of that will or such of Hutcheson v. Hammoiid, 3 Bro. C. 0. 128. 
them as could then be executed, adding, that H. devised all his freehold and copyhold 
he deemed such property an equivalent in value estates to D., his heirs and assigns, upon trust to 
for the residuum of his father’s personal estate ; sell cei'tain specified parts thereof, and to apply 
and he directed that the same should be settled the proceeds as therein mentioned, and as to all 
and accepted accordingly. The real and per- the rest, residue, and remainder of such real 
s(»nal estate were not conveved or assigned estate, upon trust to pay the rents, &c., to A. for- 
according to the will. On the death of B. with- life, and after her death upon trust to convey 
our issue, G. entered into possession of the such residue to such person as should answer the 
real estate devised by both wills, and the description of his (H.’s) heir-at-law. At the time 
])ersonai estate bequeathed by the will of B. of H.’s death he was seised of certain copyholds 
At the death of C. D. entered into possession not specifically mentioned in the will, which 
of the same real and personal estate. D. died had descended to him ex parte materna. On the 
without issue, and at his death there was no tpiestion between the heir-at-law and the heir ex 
male heir entitled to the said family estate : — parte materna of the testator as to who was 
Heltl, that the ultimate limitation in the will of entitled to those lands : — Held, that the descent 
A. to' his right heirs of his name vested at his was broken by the devise of the whole fee- 
death, and not at the death o^ D. ; that the simple to a trustee upon trust to convey to the 
co-heiresses-at-law of B. (or the parties claiming testator’s heir ; the trustee was bound to convey 
under them) were entitled to the real estate so to the person who was heir of the testator 
devised by the wills of A. and B. ; that, inas- according to the common law. Davis v. Kirh, 
much as the estates were made equitable by the 2 K. & J. 391 ; 2 Jur. (N.s.) 875. 

■will of B., the court might properly send a case Under a residuary disposition to the testator’s 
to a court of law. to try at the same time the right heirs on the part of his mother, his sister 
right under the will of A. as well as under the and a nephew by a deceased sister were held 
will of B. ; that the personal estate bequeathed entitled against remoter relations claiming on 
by the will of B., though not actually converted, the ground of an express provision, by an annuity 
innst be deemed to be converted into and to for the separate use of the sister. Forster v. 
have descended as real estate. ^Yrl(fl^tso)‘l v. Sierra. 4 Ves. 766. 

2£aimtla’ij, i Hare, 187. And sec 8. 0. at law, Devise and bequest of real and personal estate 
11 M. &; 211 ; 15 L. J., Exch. 121. to trustees, upon trust for the testator’s daughter 

A testator having devised, after two life for her life (with power of sale on her consent), 
estates, to my own right heirs of the name of and, after her decease, for such person or persons 
H. T., if any such there shall then be”: — Held, as his daughter should by will appoint ; and in 
that a gre*at-great-nephew named H. T., not default of such appointment, a devise and bequest 
being absolutely his right heir, though grandson of such real and personal estate to the testator’s 
of tiie right heir, did ""not take under the devise heirs and assigns ex parte matern^, as if he had 
■on the expiration of the life estates. Thorije v. died intestate ; and power (by a codicil) to sink 

Tlwrjje, 8 Jur. (N.s.) 871 ; 10 W. B. 778. any part of the personal estate, or proceeds of 

the sale of the real estate, in the purchase of an 
Heir ex parte matern^.] — One seised in fee, annuity for the daughter: — Held, upon a claim 
•as heir of the mother’s mother, devises the land of the daughter against the trustees for the con- 
to trustees in fee, in trust to pay several veyance of the real estate to her, that the heir 
annuities, and the residue to go to the tes- ex parte matern^ was the heir at the death of 
tator’s right heirs on his mother’s side for ever : the testator, and that the daughter was such 
the heirs of the mother’s mother’s side entitled heir ; and the court directed a conveyance to 
to the estate and surplus of the profits after the her accordingly. Rawlinso7i v. Wass, 9 Hare, 
.annuities paid. Harris v. Lincohi (Dlshoj))^ 2 678; 16 Jur. 282. 

F. Wms. 185. A testator directed his household furniture, 

Parol evidence admitted to prove which heir &;c., to be sold, and the produce, with other 
was intended, viz., whether the heir of the moneys, to be laid out in stock, the interest to 
mother’s mother’s side, or the heir of the be paid to his wife for her life, and after her 
mother’s father’s side. M. 136. death the stock to be sold, and the half of the 

F., having an estate which came to her ex produce to be paid to C., eldest son of his niece 

parte materna, on her marriage conveyed the E., and the other half to be divided equally 
same to trustees to such uses as she should direct, between the children of E. Secondly, he left 
with remainder to her own right heirs. By will all stock, &;c., of which he should die possessed, 
she directed the estate to be sold, the money to to his wife during her life, and after her death 
be laid out in the funds, and the trustees to he directed the same to be sold, and 3,000L of 
permit the husband to receive the interest for the produce to be paid to C., and the remainder 
life ; then, after the deduction of 3,500Z. to uses to be divided equally between all the other 
which vested in the plaintiff A,, and after pay- children of his niece E., and he appointed 
meat of 1,000?. to G-., to pay the residue of the executors. Thirdly, he devised his lands- in France 
pui'chase-money to the three defendants, H. ; by to his wife for life, and after her death the one half 
codicil, she gave the plaintiff, her husband, a to go to C., and the other half to be divided 
power of appointing the 8,500?. in case A. should equally between all the other children of his niece 
marry without his consent. G. died, living the B., and he appointed an executor of his property 
testatrix, before the codicil made, but F. in the in France ; and he directed that his executors 
codicil took no notice thereof. The 1,000?, is should not be liable for any loss which might 
real, not personal, and shall not go to the happen in placing out his propertj^ according 
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to the direction of his •will, except for wilful 
neglect ; and in case C, should die before he 
attained twenty-one, he directed that the said 
property and eSects should go to his (the tes- 
tator’s) nearest heirs on his mother’s side equally. 
E,, the testator’s niece, was his nearest heir both 
on his father’s and mother’s side, and his next of 
kin. C. died under age : — Held, that E., though 
heir and next-of-kin both on the father’s and 
mother’s side, took H. C.’s share under the third 
clause. WUicmier, lure, 16 Ir. Ch. E, 389. 

Held, also, “my said property and eiffects” in 
the third clause did not mean ail the property of 
the testator, but -was confined to the portion of 
it bequeathed and devised to C. IT), 

Held, also, that it applied to all the pro- 
perty which C. would have taken, and w^as not 
confined to the third clause. J&. 

Heir hy Acknowledgment.] — The -words in a 
will, “ I acknowledge K,, my second cousin, to be 
my next of kin and heir-at-law to all my real and 
personal property situate in the parish of M.” 
Held, to be an effectual gift to H., who was, in 
fact, neither heir nor next of kin of the testator. 
Pavlier v.MchoJh, 1 He G. J. k S. 177 ; 1 K E. 
298 ; 32 h. J., Ch. 397 ; 9 Jur. (IT.S.) 451 ; 7 L. T. 
813; n W. E..533. 

A codicil contained the folio-wing expression : 
“ T. H., my second cousin, is my next of kin and 
heir-at-law, as my brother J. is dead, and has left 
no issue ” ; — Held, that it could not be infei'red 
from this that the testator was ignorant of the 
state of the family of another brother, who had 
left issue. Ih, 

Heir Construed as a Persona Designata,]— • 
Devise to the heirs male of S. begotten ; S. having 
a son, and the testator taking notice that S. Avas 
then living, a sufficient description of the testa- 
tor’s meaiiing, and such son shall take, though, 
strictly speaking, he be nob heir. Barhimn y. 
Beaumont, I P. )\'ms. 229 ; Fortesc. IS. 

Devise and bequest of real and leasehold 
estates to the devisor’s widow and her heirs for 
ever, ‘‘in tlie fullest confidence that after her 
decease she will devise the propertv to 1115 ^ 
family” Held, an estate for life only, mth 
remainder in trust for the devisor’s heir, as 
persona dosignata. WrhiU y, Athym, 19 Ves. 
299-~C. A. See also S. CL Coop, lli ; 1 Y, k B. 
313 : Turn. A E. 143 ; 13 E. E. 199. 

Lands are limited To the second son in fee 
provided that, if the eldest son die without issue! 
the second son should, within six months after 
such death of the eldest son, pay 1.500Z. to the 
sister, or in default thereof the lands should eo 
to the sister and her heirs. The eldest son dies 
without issue ; the sister dies within the six 
months ; her heir, and not her executor, shall 
ha-ve the benefit of this devise over. Wbwhelsea 
V. IVeutumHk, 1 Yern. 402. 

A man having mortgages, one of which was a 
mortgage in fee of lands in D., on which he had 
entera l,^ devises those lands to his two daughters 
and their heirs, and the other mortgages to them 
their executors, &c. One of the dauglitem dies ; 
her share of the land in D. shall go to her heir 
and not to her a<lministrator. Kays v. IlimUwit, 
iX ForreUei' v. Coftim, Ambl. 

388 ; 1 Eden, d32. Bid 6‘ee 1 Swan. 408, n. 

Construction of a will, giving to the testator’s ' 
daughter by the description of heir under his 
wiU the legacy of a legatee, who died during the 
testator s life, by way of special substitution, not 


merely by lapse to her, as the residuary legatee; 
Bose Y. Rose, 17 Yes. 347. 

Where in a will the word “ heir ” is used in a 
popular sense as a word of description, so as that 
the capacity to inherit is not of the essence of 
the description, tlie want of capacity to inherit 
is immaterial if the person meant is otherwise 
ascertained. BAUso7i v. Stordy, 3 Sm. k G. 230 ; 
1 Jut. (n.s.) 771 ; 3 W. E. 627*. 

An infant en ventre sa mere, under a devise 
to heirs of the body of the devisor, begotten and 
to be begotten, cannot take by purchase the 
legal fee, the terms of description not amounting 
to a legal designation of him ; but is entitled in 
equity, by virtue of the apparent intention, to 
the trust of a term attendant on the inheritance, 
though merged at law. jSf 7 irse v. Yeriiwtli, 3 
Swan. 608. 

A testator gave a legacy of 2,OOOZ. stock to his 
two danghters, each of them 1 , 000 Z., the interest 
to be paid to them in equal shares for life ; the 
rest of his property to his children in equal pro- 
portions. By a codicil he directed that, after the 
decease of his two daughters, “the property for 
which they are to receive during their lives the 
interest, which is to be for their sole and separate; 
use, independent of any connections they may 
form, the stock shall become the joint property 
of the lawful heirs of my said children and 
executors in equal proportions, viz., one-fourth 
part to the heirs of my daughter Haney; one- 
fourth part to the heirs of my daughter Lydia ; 
one-fourth part to the heirs of my son John ; 
one-fourth part to the heirs of my daughter 
Sarah” -Held, that the gift was a tenancy in 
common, and that on the death of Sarah" the 
moiety of the legacy became distributable in 
four equal shares to the heirs of the parties 
named as personae designata 3 . Hansley v. Wills, 
14L. T. 162. ‘ 

The words “ next heir” occurring in a will in 
a bequest of an annuity for life to be enjoyed 
by the next heir to a certain title and estate 
Held, by reference to the context, not to have 
been used in their strict sense, but to mean the 
person next presumptively entitled to succeed to 
the title and estate. Dormer v. Philllm, 4 
De G, M. & G. 855. 

Lord Dormer by will gave successive estates, 
for life, with remainder in tail male, in his 
mansion and hereditaments to E. P. D., J. T. D.., 
J. D., E. D., 0. D., M. D., and E. D., with the 
ultimate remainder to his own ridit heirs. The 
testator by a codicil gave to J. f. D., “ his next 
heir after the death of E. P. D. without issue, an 
annuity of 1501. for life, to become due from the 
day of the testator’s death ; but in case he should 
become possessed of the title and estate, then the 
annuity should be paid to his next male heir for 
life, and so on successively to all the sons of the 
testator’s brother J. D., so that the next heir to- 
the title and estate should always enjoy this 
annuity. To his cousin E. D., eldest son of 
J. D., .50Z. a 3 mar, from the day of the testator’s 
death, for life, to devolve to his next brother, and 
so on, in case of his becoming possessed of the 
annuity of 150^.” The annuity of 50Z. was paid 
up to 1826, when E. P. D., the first tenant for 
life, died without issue, and J. T. became Lord 
Dormer, and 0. D. became next heir after him,, 
and the annuity of 150Z. was paid to him till 
1852, when he died, and M. D.. son of J. R, the 
testator’s brother, claimed it, as also did J. B. D., 
son of J. T. Lord Dormer, and the bill was filed 
to determine that question Held, that neither 


841 


WILL — Construction. 


8'42 


the plaintiff nor the son of J. T. Lord Dormer ] to be, that his trustees should immediately after 
was entitled, the annuities having both deter- 1 his nephew’s decease, convey, release, and assign 
mined. 0.. 3 Drew. 39 ; 24= L. J., Ch. 168 ; | all his freehold and leasehold estates unto the 
3 W. R. 92, 337. j heir or heirs who should be legally entitled 

A testator devised certain land to his sons j thereto ; and in case his daughter should leave 
successively for life, beginning with the youngest, I no child or children, or they should die under 
and so on from son to son till it arrives to the j age and unmarried, then in trust to pay and 
oldest son, then the said estate to be for ever I assign the income, together with the whole 
enjoyed by the oldest surviving heir of his oldest | residue, unto and equally between his next of 
surviving'son then living for their life or lives kin. The daughter left five children living at 
for ever : — Held, 'that upon the true construction her death, all of whom attained twenty-five ; — 
of the wdlL the intention of the testator W’-as to Pleld, that the trust for them was not void for 
give a life estate to the “heir ;” that the word remoteness, but that they took vested interests 
'‘•heir” was not to be regarded as a word of in the trust property on their mother’s death. 
Mini tation, and therefore that the rule in Shelletfs Milroy y, Milroy^ 14 Sim. 48 ; 13 L. J., Ch. 266 ; 
€ic<e (1 Rep. 93) did not apply, and that the 8 Jiir. 234. 

testators oldest sui’viving son took only a life Bequest to A. for life, and after her decease to 
estate. JPedder v. Hunt, 56 L. J., Q. B. 212 ; 18 the testator’s four children, the sm-vivor or sur- 
Q. B. D. 565 ; 56 L. T. 687 ; 35 W. R. 371 — C. A. vivors of them, equally, or their heirs lawfully 
Devise to J., ‘‘ to hold to liim and the heir male begotten. One of the four children died in the 
of his body lawfully begotten, and the heirs and j life of A. : — Held, that the children took one- 
assigns of such heir male for ever ” : — Held, an ! fourth by substitution. Pnee v, Lockley., 6 
estate for life to J., w-ith contingent remainder ! Beav. 180 ; 7 Jur. 143. 

to the person, if any, who should answer the I A residuary estate was given to three brothers 
description of heir male of his bod}- at his death, j and a nephew, for their lives as tenants in 
CluimherluyneY. CJuimljcrlayne^ 6E1. & Bl. 625 ; i common, and, after their decease, then in trxist 
25 L, J., Q. B, 357 ; 4 W. R. 614 — Ex. Gh. | for their heirs and assigns as tenants in common. 

I The will then contained provisions that the shares 
Heirs Construed Children.]— Devise of free- 1 of any or either of their children dying under 
holds to six, persons, equally, for life, and after twenty-one without issue should go to the snr- 
the death of the survivor to sell, " and the money ■ vivors, and that the share of such child as died 
to be equally divided amongst their several i under twenty -one, leaving issue, should go to the 
heirs ” Held, that their children, and not their j children of such child ; but that in case one 
heirs-at-law, were intended. Bull v. ComUrbacU, \ child only of the brothers and nephews should 
25 Beav. 540 ; 4 Jur. 526. ! attain twenty-one or be married, then in trust 

A testator gave his residuary real and personal i for such child, his or her heirs or assigns Held, 
estate to his wife for life, and after her decease I that the brothers and nephew took an absolute 
to his brothers T. and E., “or their heirs in pro- j vested interest in the residuary estate, w-ith an 
portion to the number of children each might [ executory devise over in case of children being 
have then living, share and share alike.” At the I born. Biicnce v. Biuidford, 21 L. J., Ch. 767 ; 
death of the wife both the brothers xvere dead ; | 4 Jur. (i;-. s.) 987. 

and ttoexvere then living four cliildren of T. and I The testator directed the application of the 
two of E. : — Held, that the word “ heirs ” meant surplus income of his estate for the maintenance 
children, and that the residue was divisible in of his children during their minority or appren- 
sixths amongst the children living at the death ticeshi}), and the application of certain sums for 
of tlie wife. lioherts v. Bdica/rh, 32 Beav. 259 ; their advancement, and after his youngest child 
33 J.^ GIl 369 ; 9 Jur. (N.s.) 1219 ; 9 L. T. 360 ; | should have attained twenty-one, he directed 

12 AY. E. 33. bis executors to divide an.y surplus in their 

Personal property was bequeathed to trustees hands, every three years, during his wife’s life’ 
in trust for A. for life, and if she should have or wddowhood, and, after her death or marriage, 
children that survived her then at her death for every year equally amongst his children or their 
her children equally ; but, if she should have no heirs, instead of any one that might happen to 
heirs, the trust fund was tlien bequeathed to B., be dead, imtil the expiration of fifty years from 
who was A. s mother, and her heirs Held, that ! the time of his death ; and that at the end of 
upon the death of A., without having ever had j the said fifty years, his executors should sell his 
any issue, the gift over took effect, nnd that B. j remaining estate, and pay, discharge, or divide 
and all her children, other than A., became the money for the same amongst his children 
entitled to the fund as joint tenants. BakltiY. (naming them), or any of their heirs in their 
6 L. J., Ch. 329. ^ stead; and if any of his said children should 

Testator gave his real and residuary personal die without lawful issue, such share or shares of 
estate in trust to pay an annuity to his nephew, ' those so dying to belong to the survivors or 
and, subject thereto, in trust for his daughter for ! their lawful heirs equally : — Held, that the word 
life, remainder in trust to })ay the income for the “heirs” must be construed “issue,” and not 
maintenance of all and every such child or chil- “children” ; and that it was not a ground for 
<lren as she might leave at her decease during departing from such meaning, that the conse- 

his, her, or their minority ; and when the quence of adhering to it ivould be to render the 

youngest should have attained twenty-five, to vejp for remoteness. Sx^eakmati v. Speak- 
pay, assign, and transfer the income, together man, 8 Hare, ISO. 

with the principal, to the children, the same to See also 'Loreday v. Hopkins, Ambl. 273 ; 
be divided equally between them, share and Qarrait v. Cockerell, 1 Y. & C, 0. C. 494 ; 6 
share alike; but if any of them should die Jur. 909; Svoa%Y. Bowden, 11 L. J., Oh. 155; 

leaving a child or children who should attain v. 21 Beav. 360. 

twenty-one, then to pay and assign the share of * 

such child to such his or their child or children ; Heirs of the Body Construed Children.] — 
and the testator then expressed his further will Testator gave qne-third of his residue in trust 




Heirs Construed Hext of Kin.l— < 

sonaltj to A. for life, and attem 
cinidren ; and ni default to the hei 
ijehi, that the next of Idn were en 
the ultimate limitation. v. S 

Zoo, 

A testator devisc<l and bequeathed 
personal estate to trustees, upon trust 
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for his sister, the interest to be paid to her 
during her life, and the principal at her death 
to go to the heirs of her body, share and share 
alike. The sister had fiye children li-ving at the 
testator’s death Held, from the context of the 
will, that she took for life, with remainder to 
her children as tenants in common. Smnm's v. 
Johmn, 16 iSim. 267, 

"Where testator’s intent appears plain, court will 
construe the words “heirs of the body” to be 
words of purchase. JBaysliaiv v. Sjmeer, 2 Atk. 

. ' 680 .. ' , ' ■ ■ 

^ “ Heirs of the body” have at law been con- 
sidered as words of purchase, even in a deed. 

On the construction of Serjeant Maynard’s 
will heirs of the body were held to be in the 
sense of the first and every other son. Id. 582. 

Devise to the testator’s wife, after her decease 
to the heirs of her body, share and share alike, 
and m default of issue to be lawfully begotten 
by him, to be at her own disposal. He dies, and 
leaves six children by his said wife Held, that 
the wife took p estate for life only, and that 
each ^ of the six children took a fee-simple in 
remainder, expectant on the determination of 
the mother’s life estate, in one-sixth part as 
tenant m common. v. ilTaward, ! Her. 

several legacies, 
left the remainder of his property to his wife 
for life to be invested in the public funds, and 
at her demise to be equally divided between his 
children and the heirs of their bodies The 
estates were retained unsold, and a bill filed 
raising the questions, whether there was a direc- 
tion to convert, whether a surviving trustee was 
iiable for np-sale, or what was meant by “heirs 
of their bodies ” : — Held, that there was a direc- 
tion to convert ; but inasmuch as loss was not 
caiised by non-sale, the trustee was not liable, 
but the estate of the widow; and that the 
words heirs ot their bodies ” meant “ children ” 
and were pbstitutionary, and the children of a 
deceased chihl were equally entitled. PaUenden 
w Mohmi, 17 Jur. 406 ; 1 W. B 282 

In a devise “to the heira of the body of A 
B lawfully begotten, share and share abke,' 
smvivor or survivora of them if more 
thto one, ami if but one then to such only child ” • 

chSn “"St be construed 

Children, (timiiwe v. Sowc^i, 23 Beav. 184 ; 
26 L. J., C.h.32.-!; 3 Jur. (k.s.) 176; 5 W. E. 
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tors, administrators, or assigns ; and as to the 
remaining 4,000/. in trust for such person or 
persons “ as shall be my heir or heirs-at-law.’^ 
The 4,000/, vested in A., and the other two 
daughters of the testator, being his co- heiresses- 
at-law, and next of kin at his death. If that 
union of characters had not occurred, qiuere 
whether the next of kin could not claim, and 
supposing the heirs intended, what description 
of heirs. Holloway v. Holloway, 5 Ves. 809 ; 5 

A testatrix, after devising real estate to a 
devisee, “and to her heirs and assigns,” be- 
queathed to her trustees 500/. upon trust to 
invest and pay the proceeds to B. for life, and in 
case (which happened) B. should leave no child 
living at her (B. s) decease, “then I direct my 
trustees to divide the 500/. . . . amongst the 
heirs of m,y late brother” S. Held, that by the 
word “heirs” were meant the next of kin of 
b. according to the Statute of Distributions, 
together with the widow of S., if livinf>' at the 
testatrix’s death. Steeteirs Irmta. lire, L. R. 
15 Bq. 100 ; 27 L. T. 480 ; 21 W. B. 119. 

, The meaning to be given to the word “ heirs ” 
vmeii it is used by a testator in a signification 
other than its ordinary one, must be gathered 
trom the words and tenor of the will. Powell v 
Poyfis, 35 Beav. 535 : 14 W. B. 670, 

^ \V hme a will, in which the word “ heir ” is used 
indifferent places, is only intelligiWe by inter- 
preting the %yord “ heirs ” differently in different 
places, such interpretation will be given in order 
to give effect to the will. Ih. 

A share of the produce of real and personal 
estate directed to be sold was given to a feme 
sole tor her life, “and after her decease to her 
hens, as she shall give it by will, and if she die 
withpt leaving a will, to her right heirs for : 
evei . Held, that the words “right heirs” 
were to be construed executors and adminis- 
trators. II}. 

Bequest of personalty “to the heirs of my late 
partneiyfor losses sustained during the time that 
the business of the house was under my sole 
control” -Held, that the persons to take were 
those who, at the testator’s death, would have 
been entitled, under the Statute of Distributions,, 
to the personal estate of the deceased partner, in 
case he had died intestate, and not the heir-at- 
law strictly so called. Ganihoats TnwU, In re, 

A testator, after giving several sevenths of his 
personal estate to his living brothers and sisters 
“ancl their heirs and assigns” respectively, pro- 
ceeded to give another seventh as follows: “To 
the heirs and assigns for ever of my late sister 

persons 

entitled _ to this last-mentioned seventh were the 
f according to the 

Statute of Distributions. Heivtoids Uru^t^. In re, 
37L. J., Ch. 23; L. B. 4Eq. 171. 

The testator, after giving the Income of his 
rfeidiwy real and personal estate to A. for life, 
tlecease to B. for life, directed his 
trustees then to sell his estates and divide the 
proceeds amongst “ the following persons,. or their 
heirs for ever : the grandchildren of C., the grand- 
gtildren of D., and the ginndchildren of Ed’ 

He id, that the word “ heirs ” \vas to be construed 

and It being m this case given as mone:^ “ heirs ” 

Of the testator, and afterwards born during the 
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should by will appoint : — Held, that the words 
‘‘ heirs of the body ” must be construed next of 
kin, descendants of A. Jeafresofi, In re, 35 
L. J., Ch. 622 ; L. E. 2 Eq. 276 ; 12 Jur. (if.s.) 
660 ; 14 W. E, 759. 


child taking the deceased grandchild’s share : 
that the words “ for ever ” did not alter the 
character of the persons who were to take, the 
only import of such words being that persons 
who were to take took absolutely. Doodi/ v. 
Huigjiis, 9 Hare (App.) xxxii, : 1 W. E. 80. 

Gift of residuary personal estate to be divided 
equally, share and share alike, amongst the 
following persons or tlieir heirs for ever : to the 
grandchildren of A., also to the grandchildren of 
B., also tlie grandchildren of C. The court 
having previously held that the word “heirs” 
must be construed according to the nature of the 
y>roperty as “ next of kin ” : — Held, further, that the 
“next of kin," according to the Statute of Distri- 
butions, including the widow, were entitled to 
take, and nor the nearest of kin simply. S. C\, 2 
K. ck J. 729 ; 25 L. J., Cii. 778 ; 4 W.E. 737. 

Gift of personalty to A., and after his death 
to be equally divided among his legal heirs, is 
a gift after his death to his next of kin, accord- 
ing to the Statute of Distributions. Low v. 
Smith, 2 Jur. 844 ; 4 W. E. 429. 

A testator, after giving all his residuary real 
anti personal estate to liis nephews, grand- 
nephews, and nieces, directed his trustees to 
invest their shares according to their discretion, 
and to pay the income, or as much as might be 
necessary, for their maintenance until twenty- 
one, except A. L,, and he to receive the interest 
until thirty, and then half to be applied, “ at 
the discretion of the trustees,” to assist him if 
they thought him capable, the remaining half 
to remain invested, and the income paid to him 
during his life, and at his death to be equally 
divided between his legal heirs. A. L, died 
under thirty, leaving a widow and heiress-at- 
law. Upon the questions what was meant by 
“legal heirs,” and whether any part of A. L.’s 
share was undisposed of : — Held, that next of 
kin according to the statute was meant, and that 
no part of A. L.’s share was undisposed of. 

A husband bequeathed his personal estate to 
his wife for life, and after her death “to be 
divided amongst my heirs and to their children 
with H. E. P., share and share alike.” The tes- 
tator had live brothers and sisters, some of whom 
died in his lifetime, leaving issue ; others sur- 
vived him and died in the lifetime of their 
mother, leaving issue Held, that by the word 
“heirs” was meant next of kin, exclusively of 
the widow ; that it was a gift to a class to be 
ascertained at the testator’s death, and consisting 
of the brothers and sisters living at the death of 
the testator, the children of brothers and sisters 
then dead, and H. E. P., and that those persons 
took vested interest. Peiipltt, In re, Chester v. 
PliUlljJs, 36 L. T, 500. 

Heirs of the Body Construed Hext of Kin.l — 
In a will, “ heirs of the body ” -Held, to mean 
next of kin. Paftendm v. Ilohsoiu 22 L, J., Ch. 
697 ; 17 Jur. 406 ; 1 W. E. 282. 

Gift by will of personalty to trustees for the 
separate use of A., the daughter of the testator, 
for life, with remainder to the trustees for the 
benefit of the heirs of the body lawfully begotten 
of A., first to educate the said heirs, and lastly 
to pay to them the residue at their respective 
ages of twenty-one, in such proportions as A. 


“Heirs or Hext of Kin” Construed Next of 
Kin.] — Testator, by will uiiattested, after giving, 
among others, charitable legacies, to be distri- 
buted bj^ his executor, gave the remainder and 
' residue of his estate, if any, and effects of what 
nature soever and Avheresoever, which he should 
be seised or possessed of, &c., “to next of kin or 
heir-at-law, whom I appoint my executor, after 
debts, &c., paid.” He left one brother, and, by 
deceased brothers, a niece and several nephews, 
one of whom was heir-at-law: — Distribution 
decreed according to the statute. Loimdes v. 
Stone, 4 Ves. 649 ; 4 E. E. 316. 

Testatrix bequeathed her real and personal 
estate to trustees upon trust to convert and pay 
one-third part to the “heirs or next of kin” of 
J. L., deceased. At her death she! had only per- 
sonal estate : — Held, that the description was 
intended to apply to one and the same class, 
and the gift was not an alternative gift, and 
that the description was sufficiently answered 
by the statutory next of kin of J. L. Tlum;pso}i's 
Trusts, In re, 48 L. J., Ch. 135 ; 9 Ch. D. 607 ; 
27W. E. 378. 


to the construction of his will:— -Held, that the 
gift to the children was absolute, and that the 
share of one of them, who survwed the testator, 
and died in the mdow’s lifetime, went to his 
administrator. Walton, In re, 8 De G. M. 
&: G. 173 ; 25 L. J., Ch. 569 ; 2 Jur. (N.S.) 3G3 ; 
4 W. E. 416. 

A share of the produce of real and personal 
estate directed to be sold was given to a feme 
sole for her life, “and after her decease to her 
heirs, as she shall give it by will, and if she die 
without leaving a w-ill, to her right heirs for 
ever” : — Held, that the words “right heirs” 
were to be construed executors and adminis- 
trators. Powell -v. JBoqqis, 35 Beav. 535; 14 
W. E. 670. 


G-ift to A. or Ms Heirs — ^Hext of Kin Entitled — 
Personalty.] — Legacy to A., “ and failing him by 
decease before me, to his heirs.” A. dies before 
the testator, having made a will containing a 
residuary bequest ; the legacy belongs to the 
next of kin of A. living at the time of the testa- 
tor’s death. Vaux v. Ilendej'son, 1 J. W. 388 ; 
21 E. E. 193. 

A testator gave to the children of his sister, 
the late E. W., whose names he enumerated, “ or 
to their heirs,” certain legacies, Throe of the 
children died in the lifetime of the testator 
Held, that the legacies to these children , did not 
lapse, but that their next of kin took by substi- 
tution at the death of the testator. The same 
testator gave all the residue of his property in 
equal shares to each of his sisters M. S. and S. G., 
and upon their deaths respectively to their 
I heirs. Both sisters died in the lifetime of the 
testator : — Held, that the next of kin of M, S. 
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and S. G., liTing at the death of the testator, 
were entitled by substitution to the gift of the 
residue. y. McDermott, 2 Myi. & JC. 69 ; 

2 Xj. J., CIj. 212, 

Bequest of residue of personal estate to A. or 
ms heirs, in such manner, however, as he might 
deem proper. A. died without maldng any dis- 
position that the property vested in the 

next^of kin as tenants in common according to 
the btatutc of Distributions. Jaeohs v. Jacohs, 

l\vT'4s' ’ Jur. 293 ; 

A bequest of personalty to certain persons 
•or their heirs forever,” thewmd “heirs” being 
a word of substitution, and not a designatio 
ptmsonm Held, to denote, not the nearest of 

S under the Statute 

fur the Distribution of the Personal Estates of 
intestates, would have been entitled to the 
personal estates of such persons if thev had died 
intestate. Doody v. mggivs, 2 K. & J. 729 : 25 
L. J., Ch. 7/3 ; 4 W. K. 737. 

giving the income of his 
f personal estate to A. for life, 
directed his 
his estates, and divide the 
Uh? fn “^he following persons or their 

hens for ever : the grandchildren of C., the 
grandclnldren of D and the grandchildren of 
the word “heirs” was to be 
construed heirs according to the nature of the 
being in this case given as 
money, heirs was construed “next of kin” ; 

at die E., living 

afterwards born 

next of km of those of them wdio predeceased the 
surviving tenant for life, were entitled S the 
lesiduary estate, the next of kin of each deceased 

Inre^^ deceased grandchiid’s 

shaic , that the words “for ever” did not alter 

thp persons who w'ere to take, 

the only import ot such words being that the 
persons who were to take took absolutely. S O 
9 Have (App.) xxxii. : l W. R. 30. ’ 

bequest to A. for life, and 
personal repre- 

bcntatives, or a bequest to B., to be naid sn 
xnany months after testator’s death to or his 
pubanal representatives ” the courts have con- 
stnied It simply as another wav of givino- B a 
fderest upon the testators death, and B 
thing bedorethe testator, the bequest has been* 
bold o lapse : but if, instead of “ pe? oha^^^^^^^ 

be'used, . t ,Z « 


die, We the tLaC 

I T ^ j 27 Jj. J Qh 19fi • 

i Jur. (K.S.) 20 ; (! W. K. 187. ’ 

,1 residue to A. for life, and at her 

t at j^^ac\ to B. did not lapse bv reason nf iik- 
tiwitli in the lifetime of the testatrix but that hf«! 
TS’ic ow an, only cluM took by suStSf 

who Sift to the heirs of a lemtee 

^\ho dies w the testator’s lifetime swr tA .f! 
nexi of kin of tiio deceased legatee, and not to 

P®^‘®onal r 

bequeathed 

1 and l ei eh Ik •’7?" for 

■a. ana tiu chililien ; and in ease of her death 


lyithout children, the 1,000^. was to become 
the property of ^ the testator’s widow, “ or her 

thf *1 kn 7 '*’rf Glaring bequeathed 

the 1,000Z. (if A. died without issue) to B. A. 
died without issue : — Held, that the next of 
km ot the widow at the time of her death were 
entatled to the 1,OOOZ. Onu-m, In re, 23 Beav. 

A testator directed that certain stock should 
death of his wife be divided among his 
ohi dren then living, or their heirs.” Tivo of 
the children were dead at the date of the will • 
three survived the testator and died in the life- 
time of his wife ; and tw'o survived her : Held 

first, that the “heirs” of the children who 
predeceased the wife (including the two who 
weie dead at the date of the will) were entitled 
to share in the fund along with the children who 

1™' Tlf ^ > 

Held, secondly, that by “ heirs ” were meant 

the statutory next of kin of the children. Ib. 

Held, thirdly, that such next of kin were to 
be Mcertamed, in the case of the children who 
survival the testator, at the time of the death 
of each child, but in the case of the children 
who predeceased the testator at the time of the 
testator s death. Ih. 

A testator gave real and personal estate to A., 
charged with the payment of annuities to the 

tivelv°’ ^ Hel respec- 

tiveiy . •Held, that the annuities were personal 

estate, and that the statutorv next of kin of 
one ot the six children who was dead at the date 
<siititled to one of the annuities. 
V. Panvns^, L. R. 8 Eq. 260 ; 17 W. R. 

A testator gave real and personal estate to his 
executors and, after directing that certain 

proceeds of 

the whole, proceeded : “ Whatever portion of my 
effects shall remain in the hands of my executors 
01 the survivor of them, or, &c. (sic), after the 
qiayment of the above-mentioned legacies, I 
desire to be divided in the manner following 
two-thirds to the surviving sisters oi* 
thf ciff heirs” :~Held, that, 

^ heirs being substitutionary, the 
statutoiy next of kin of deceased sisters’ took 

^5 ; 48 L.^T ’'^2 L. J., Ch. 

^psbluary personal estate 
to tiusttts upon trust for his wife durine her 

hehs'^’'l!HSd children “or^their 

rift fn tu I substitutionary 

to ft to the next of km, according to the statute 
rfaohild dying before the period of distribution’ 
leidfuon V. mioek, S9 L. J., Gh 422 L B o 
Eq.2.5S ; 22 L. T. .3 ; ISW. B.Ssi ’ 

A testatrix by her will gave a moiety of her 
personal estate in trust to be equally dividS 

teween two leg.xtees, and .afterwalls by a oodtfl 

eft the property, in the event of the Wees 

divided to the ohildron, or theii- heirs, of E M P 

naci cnildrcn . — Held, that the period of distrihnZ 
tion was the date of the death of the survivor of 
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children of E. M. F. wdio, having been alive at 
the death of the testatrix, had died before the 
period of distribution. SelUon v. 3Iom‘0, 27 
W. R. 936. 

Gift for life followed by a gift to the surviving 
children of B. and C., “or their heirs and 
assigns” Held, that "heirs and assigns” could 
not be read next of kin. and that all W’ho sur- 
vived the testator took vested interests. 

Li re, 2 H. H. 411. 

Realty and Personalty Mixed.]— -In wills 

■of personal estate, where the word “ heirs ” is 
used.it will be considered as indicating “suc- 
cessors according to the quality of the estate,” 
and consequently the next of kin of a party who 
ilies entitled to a share of jiersonalty will take. 
Prcatotis Trusts^ In re, 1 X. R. 470 ; 8 L. T. 
20 . 

Where a testatrix gave personalty, subject to 
a life interest, equally to her brother and five 
sisters, if alive, and, if not, to their heirs : that 
is, she meant a deceased sister’s children to have 
one-sixth : — Held, that the next of kin, according 
to the statute, of those sisters wiio died before the 
period for distribution took their shares. Ih. 

A testatrix by her will, dated 1836, gave all 
her personal property and also her real property 
to tiaistees on trust for payment of her debts and 
legacies, and subject thereto she gave “ all her 
personal and real property as aforesaid,” between 
her five sisters, nominatim, and the survivors of 
them, in equal shares during their lives and 
spiusterhood, and upon the death or marriage of 
ail her said sisters she directed that her “ property 
should be divided into equal proportions or shares 
betw’een her brothers and sisters then living or 
their heirs.” She had twelve brothers and 
sisters, of w’hom one brother died before the 
testatrix w’as born, one sister died before the 
date of the wdll. tw’o brothers and one sister died 
in her lifetime after the date of the will, and the 
rest survived her. The last survivor was one of 
tlie five sisters named in the will wiio died a 
spinster : — Held, first, that (notwithstanding the | 
will was before the date of the Whlls Act) the | 
woi’d “ or ” in the gift in remainder could not be I 
read “ and,” and that there wnrs no intestacy. 1 
Wimifield v. Wbiq^iehl, 47 L. J,, Ch. 768 ; ‘9 i 
Oh. I). 6.38 ; 39 L.'T. 227 ; 26 Wh R. 711. | 

Held, secondly, that the word “heirs” must | 
be construed distributively so as to mean heirs- 1 
at“law as to the real estate, and statutory next i 
of kin (including widow^s) as to the personal 
estate. Ih. | 

^Held, thirdly, that such heirs-at-law and next ; 
of kin w'cre to be respectively ascertained, as 
•regarded brothers and sisters wiio predeceased 
the testatrix at the death of the testatrix, and 
as regarded those wiio survived her at their 
3‘espective <leaths. Ih. 

^ Hell I, fourthly, that the heir-at-law and next 
of kin of the brother wiio died before the testa- j 
trix w'as bom w^ere not entitled to share. Ih. 

_ Held, fifthly, that the heir-at-law^ and next of 
kill, of the sister wiio died before the date of the 
will, as W’ell as the heirs-at-law and next of kin 
of the two brothers and the sister who died in 
the lifetime of the testatrix and after the date 
of the will, w^'ere so entitled. Ih. 

_A testator gave, devised and bequeathed to 
his wife all his property, real or personal, on 
trust for herself for her life, and after her death 
the wiiole of his property w’as to be equally 
divided among ail his children, “or such of them ■ 


, as may be then surviving, or their heirs.” The 
; testator had five children, all of whom survived 
j him. Of these children twm daughters died 
I before the wife, leaving children ; — Held, that 
the w'Ord “ heirs ” had a twofold meaning, viz. : 
; heir-at-law’’ as regarded the real estate, and next 
j of kin as regarded the personalty. Held, also, 
that the property was divisible in fifths — each 
surviving child of the testator taking one- fifth, 
and Ahe heir-at-law and next of kin of each 
deceased daughter taking between them (accord- 
ing to the nature of the estate) one-fifth share. 
Wingfield v. Wingfield (supra) follow^ed. Smith 
V. Bidelter (intm) distinguished. Kemf v. Boul- 
ton, 54 L. J., Ch. 48; 25 Ch. D. 212'; 49 L. T. 
631 ; 32 W. R. 591. 

Heirs Construed Literally — Gift of Person- 
alty.] — ^Where a pecuniary legacy is given by a 
testator to his “ heir ” the w’ord is to he under- 
stood in its legal and ordinary sense, unless 
controlled by the context of the will, and the 
heir-at-law wnll take the legacy, and not the 
next of kin. In such a case it makes no differ- 
ence that there are three co-heirs. 3Iounsey v. 
Blandre, 4 Russ. 384 ; 28 E. R. 133. 

Goods devised to A. for life, and after the death 
of A. to the heir of B. B. dies in the life of A. : 
— Decreed, the goods should go to him that was 
heir of B. at his death, and not to him who was 
his heir at the death of A. Darners y. Clarendon, 
1 Vern. 35. And see Pleydell v. Pleydell, 1 
P. Wins. 748. 

A. gave all his personal estate, after paj-ment 
I of debts, to his wdfe for life, and upon her death 
he gave whatever should remain, after payment 
of various legacies, equally betwmeii the heirs of 
his late uncle N. and his aunt F., all of wdiom 
w^ere dead at the date of the will : — Held, that 
the w"onl “ heirs ” applied to the heirs-at-law- of 
the three persons named, and not their next of 
kin. liootes, In re, 1 Dr. & Sm. 228 ; 29 L. J., 
Ch. 868 ; 8 W. R. 625. 

_ A testator bequeathed 2,000Z. consols, to be 
divided between his children, w'^hen each of them 
attained tw^enty-one ; but should neither of them 
attain that age, then he bequeathed the stock to 
his w'ife for her life, and afteiwards to his “next 
heir-at-law” : — Held, that the heir-at-law, at the 
death of the testator, wms the person entitled, 
and not the next of kin. Sontkgate v. Clinch, 
27 L. J., Ch. 651 ; 4 Jur. (N.s.) 428 ; 6 W. R. 
489. ■ ■ 

Bequest of personal estate to “ the children of 
A. during their lives, and on the decease of either 
of them his or her share of the principal to go to 
his or her law-ful heir or heirs ” : — Held, "^that 
“lawful heir or heirs” must be read literall^q 
and not as meaning “next of kin,” “executors 
or administrators,” or “children.” Jfounseg v. 
Blunt ire (supra) disappi'oved of. Smith v. 
Butcher, 48 L. J., Ch. 136 ; L. R. 10 Ch. D. 113 ; 
27W. R. 281. 

Personal estate was settled on a husband and 
wife successively for life, with remainder to 
their children, and, in failure of children, “ then 
to the right heirs” of the survivor of the hus- 
band and wife : — Held, that under the .last 
limitation, the heir-at-law of the survivor and 
not the next of kin was entitled. Hamilton v. 
Mills, 29 Beav. 193. 

The words in a w^Ul in the Spanish language, 
made use of by the testator, an Englishman, 
were, “As regards the lands, &c., of which I am, 
the possessor in England and Scotland, I direct 
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that the whole may be sold, and that the amount 
thereof may be divided between and amongst 
“cordance with 
5 f property was the produce 

tL f fT™ /®® England :-HeM, that 

the opvt f°i ■ entitled, and not 
the next of kin. Caldclev^i, In re, 19 L. T. 

wife ^w°vf residuary estate to his 

« 33 follows; 

the death of my said wife, I give 
unto my sister JI. H., the wife of J H the 
^ of 1,0001. sterling, the same to become Se 

7! f^ied witliont issue), and by 

tor’s Wirt,? * w ?’}’^®1"ent death ef the testa- 
te > el T®'t “'® l^equeathed 

Ch. 400. Seversing 53 L. J. 

Sealty and Personalty mixed, I— 

ConstaTiotion of the words “ heirs ” and “ family ” 

®,.*° ^dispositions of real and personal 
astote tospeotivdy. TRifu v. 2 IVm 

exaSff diis daughter-in-law his sole 

SSoufi ®“doy aU his real and 

Simltinv chattels, 

.several other articles of personal 
property, during her life, but not to Sminish 
nor commit waste on the lands, and his n“ 

An estate foi life only in the whole, both r#^nl 
®®*'^‘®’ remainder to the heir 
1. r327.^“’^"'“ 14 Ves. 488 ; 

all his estates in the funds 
kmi rno.,.siSges 

OTivhoid tp i deasehold and freehold 

B. and C., and their sons in 

ijoSm ha'riitafj," 

i^sravSB 

n air ‘‘rhe''' to'dfr’’'™ ’"‘“d ““ i'^^ue 

ai^linst f' . • " “®-^* 0* a hill 

deckrttim, &™f “dher things, for a 

An,r • “V“ ddie event of C.dyingVithout 

lea^ ing issue male, the plaintiff would be entitP^d’ 

hu tuL I Jin yas allowed. De Bvavrmv ^ 
fetuct sense as to the personal y and the heir a 

decease she wnf f* ®°“®?®“®® ^d®r her 
famil^” . rr T? property to my 

xamjl} —Held, an estate for life only with 
remainder m trust for the devisor’s hdr as oe? 
OM desi^iata UngJit v. Athjn&, 19 Ves. 299 
—0. A. 8ee also S. C., Coop. Ill • I V i i 
^18 ; Turn. & E. 143 ; 13 K. e‘ 199, ’ ^ 
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A testator devised estates to his trustees, to* 
produce a maintenance out of the proceeds for 
his son John, who W’as born deaf and dumb with 
a provision for his wife, if she should marry and 
limitations in favour of his children if she should 
have any. He then limited . divers estates for- 
Me and m tail, wdth the reversion ^‘to his own 
right heirs.” At the death of the testator, his 
his heir-at-law ; the immediate- 
6st.ates failed :-Held, that although the testator 
had provided a maintenance for his son duriiio- 
ite, as for a person incapable of taking care of 
himself, yot there was nothing to show tlmt he 
was intended to be e-xoluded from taking under 
the hmitatioii to the testator’s own right heirs, 
ine equitable reversion in fee, therefore, vested 
in John. Observations on Clwlmmulelev v. 

2 J. & w. 5 ; 22 E. E. 84. lioiAeU 
V. GolmUly, 12 L. J., Ch. 187 ; 7 Jur. 53 
H. J. by his will, dated September, 1838. srave 
the whole of his rents, profits and interest of all 
his estates, both real and personal, situate in 
during his life, and the 
issue of E H after his death as therein men- 
tioned and in the event of E. H. dying without 

“1"!’ 'T®'®’ whole of the said 

estates, both real and personal, should go to the 
heir-at-law of his family, and he ordered his- 
trostees to give up the whole of his estates, both 
real and personal, to such heir. Inquiries were 
dueoted by the decree made in the court below 
tor the purpose of ascertaining the particulars 
and locality of the testator’s personal estate 
other than leasehold at the time of his death! 
The court afiinned the decree, being of opinion 
that there was no intestacy, and that there was 
to nf 1 fff doubt upon that point 

f, 7 #, a*?® neoessaiy. Horsjidd v. 

Ashton, 2 Jur. (,it.s.) 19.3— L.JJ. 


sT,? . i T^® Heir— Taking by Descent or Pur- 
ohase.j-Devise to his son and heirs, but in case 
he should die without issue, not having attained 
tweutytone then over He attained twenty- 
one —-Held, he took by purchase, and not by 
descent iSaitt v. AVoff, Ambl. ,383 ; 1 Eden, 4,58. 
me rule that a man cannot make his right 
“ “ufiued to the estate" of 
159 ^ he IS seised. RoHnson v. Kiiir/U, 2 Eden, 

}2i *il®i’'™? “ H. which ho would 

V ® V descent. 

I^hmket V. Pomn, 2 Atk. 293. 

his real estates to trustees, 
m tiubt to pay an annuity, and out of the- 
itsidue of the rents to maintain S. W. (who 

on K twenty-bne, and 

on his attaming twenty-one, to convey the 
estates to him m fee; but if he died under- 
twenty-one, then to J. S, in fee. S. W attS 

St estate^ 

descent. TTood v. Skeltcm, 6 Sim. 176 ; 2 L. J.,, 

A testator gave his real estate to his wife for 

the’ onll'th?! granddaughter, 

the only child of his deceased daughter her 

case she 

Held thof Without issue, then over : — 

.^"™5^''aughter, who was the 

the tenant at the death of 

tecent and not by pur- 

a j., 2 Myl. & K. 93 

and leasehold, freehold 

and copyhold estates to trustees, their heirsi. 



executors, &:c., upon trust to sell and pay debts, 
iScc., and after payment thereof to pay and apply 
the rents, &c., to A. for life, and after his deceas'e 
devising and bequeathing to the heir or heirs-at- 
law of B.. and the heirs, executors, &c., of such 
heir or heirs to whom the trustees were directed 
to convey and assign accordingly ; cb»heiresses 
of B. being also co-heiresses of the devisor, tahe 
not as coparceners by descent, but as joint 
tenants by purchase; and, therefore, subject to 
survivorship. xSicuhie v. Burton^ 15 Ves. 365. 

Heir, being also devisee, takes by purchase, not 
by descent, if the devised estate is not of the same 
nature. 7r7. 371. 

When a testator directs that his estates shall 
descend as if he died intestate, the heir-at-law 
takes by his title by descent. Walcott v. Bloom- 
field, 2 Con. &; L. 577 ; 4 Hr. & War. 211 ; 6 
Ir. Eq. E, 227. 

^Vhere lauds were devised to the heir, subject 
to the payment of an annuity : — Held, that not- 
withstanding he would take by descent, the devise 
to him could not be treated as a mere nullity, nor 
deprive him of any benefit intended by the 
testator, and as between him and other devisees, 
the estates devised to him were not to be applied 
in payment of debts in priority of the estate 
devised to the latter. Bledcmiaii v. Seymovr. 3 
Beav. 368; 10 L. J., Cli. 1 77. 

Limitation to Heir where no Estate in Ances- 
tor.]— A testatrix, after giving estates tail to 
the then existing descendants of Sir T. S. by his 
first wife, devised as follows ; “ And for default 
of all such issue, then upon trust for the right 
heirs of my grandfather Sir T. S,, deceased (the 
father of my late uncle Sir T. S.), by Mary his 
second wife, also deceased, who was the daughter 
of Sir G'. C., for ever ” : — Held, that this was a 
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due to them at the time of the testator’s decease, 
applies to such servants only as are usually hired 
by the year. Booth v. Bean, 1 Myl. & K. 560 ; 


Farm Bailiff.] — A testator gave one year’s 
wages in advance to each of his servants in his 
service at his death who should have lived with 
him five years or upwards ; — Held, that a farm 
bailiff was a servant within the meaning of the 
testator’s will, and that the plaintiff, being such 
farm bailiff living with the testator at the time 
of his death, and having lived the required time 
in his service, was entitled to a year’s wa^es 
Bulling V. Ellwe, 9 Jur. 936. 

^Gfardeaer at Weekly Wages.]— A testator, by 
his will, gave to each person as a servant in his 
domestic establishment at the time of his decease 
a year’s wages beyond what should be due to him 
or her for wages Held, that a head gardener, 
who lived in one of the testator’s cottages and 
was not dieted by the testator, was not entitled 
to a year’s wages under the will. Ogle v. 
Morgan, 1 De H. M. k Q. 359 ; 16 Jur. 277 
Reversing 19 L. J., Ch. 531. 

The mere temporary absence of the gardener 
would not have precluded him from claiming 
the legacy had he come within the description. 
lo. ■ , '■ ■ ■ . 

A. bequeathed to each of his servants who 
should be living in his service for six months 
previously to his decease the amount of one 
year’s standing wages. B. had been living in 
the service of A. as a gardener for more than six 
months at a rate of wages payable by weekly 
allowance in money, and by the use of a house 
and certain rations, calculated to amount to 52Z. 
a year .—Held, that B. was not entitled to any 
^i-»der the above bequest. Bresliu v 
Maldnm, 4 Ir. Ch. R. 333. 

Crift on Condition of Continued Service.] — A 

testator directs that his executors pay to A. B. 
a yearly _sum as wages, so long as she should 
continue in his wife’s service ; and if she should 
continue in such service, that the paynnent 
should be made to her quarterly, free from all 
deductions, to cease in case she should leave the 
service of his wife, until the decease of his wife. 

I he testator’s wife died in his lifetime Held 
that A. B. was entitled to the annuity during 
"^^^oohoard, Turn. & R^ 

^ A.^ bequeaHied a legacy to Y. 


by the year. Booth v. Bean, 1 Myl. & K. 560 ; 
2 L. J., Gh. 162. 

A bequest of a year’s wages -to each of the 
servants of the testator living with him at his 
decease, who should then have lived three years 
in his service -.—Held, not to exclude servants of 
the testator living in a different house from that 
in which the testator lived, but to exclude 
servants not hired hy the year ; and held, there- 
fore, that a gardener, employed at weekly wage 
{although paid at irregular intervals), was not 
entitled to the benefit of the bequest. Blachoell 
V. Pennant, 9 Hare, 551 ; 22 L. J., Ch. 155 : 16 
Jur. 420. 

Whether the words “living with me,” as applied 
to servants, should not be understood “ living in 
my service,” qufcre. Ih. 

A legacy of a “ year’s wages” cannot properly 
be construed to mean the aggregate of the weekly 


* ‘ Household Servants 
Servants.]— A testator 
household servants” who should have been in 
his service for one y''ear ht;. dv.,tLuii 

six months’ wages, free of legacy duty, in addition 


” confined to Domestic 
gave to each of his 

- in 

previously to his death 

to the ordinary wages that might be due to him 
oi her lespect iveiy. The servants who had been 
in the testator’s service the requisite time, in 
addition to the maid servants resident in the 
house, were a (uiuchman who lived in a cottao-e 
ail joining the pleasure grounds, a groom who 
occupied a room over stables in the park and 
close to the house, and another groom who also 
occupied a room over the stablSs Held, that 
household, servants had the same meanino- as 
ikunestic servants, and that the coachman mid 
grooms were not entitled to the gift. Oale v 
Morgan (infra) followed. Bra.e, In re, Sarile v’ 
L. T. 475. 

i 8’Giieral bequest 

to SCI van ts, a coachman (provided with the 
carnage and horses by a job master, according to 
the usual ©nir.se of that business) not entitled 
C/nhot Y. Bromhij, 12 Yes. 114. 

steward residing out of Honse.]-A. devises 

^ y car s wages to such of his servants as shall be 
hvmg With him at his death. Htewards of court 
nmi such, who are not obliged to spend their 
whole time with inaster are not entitled, but only 

Imvediet from 

niastei . J owmliend v. Windham, 2 Yern. 546, 
a^ent and house steward 

Hpti the house 

Held, that he was entitled under a bequest “to 
all my servants and dnv t . 


.1 -.T'''- bi case she 

should be 111 his service at his decease. A. was 
shoitly afterwai'ds removed to a lunatic asydiim, 
and \ who was a yearly servant, voluntarily 
quitted the house, receiving from the family her 
wages up to the end of the year, which did not 

^Ijire till after the death of the testator * 

Held, that she was not entitled to the legacy. 

la re, rene.<t v. Marriott, 31 L. J.^ Ch 
ol9 ; 8 Jur. (j^.s.) 882 ; 6 L. T. 892 ; 10 W. K.’ 

Bequest of a legacy to the servant of the 
testatrix, m consideration of her long and faith- 
tul services, to be paid within twelve months 
attei her decease, provided “ she remains in my 
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sold : — Held, tha.t the order in lunacy operated 
as a dismissal ot‘ the servant, and that the .con- 
ditional legacy to her therefore failed. Ilartleif^ 
Li re, 47 L. J., Ch. 610 ; 26 W. R. 590. 

Legacy to A., if in the testators service at the 
time of his decease ; parol evidence admitted to 
show that. 


such as clerks and workmen, shall have to receive 
six months’ full salary ” : — Held, that the persons 
to take were the employes in the service of the 
testator at the time of his death. 3Iarcm, In re,, 
Marcus v. Marcus, 56 L. J., Ch. 880 ; 57 L. T. 
399. 

Under a bequest of “ 500L each to the other 
servants,” a servant who quitted the service 
after the date of the will was held entitled. 
Parker v. Marchant, 2 Y. &; C. C. G. 279 ; 12 
L. J., Ch. 314 ; 7 Jur. 457— C. A . 

S., by will, directed his trustees to pay to each 
man who should have been in his employment 
in London over ten years the sum of lOL for each 
year beyond the said ten years : — Held, that a 
man who had been fifteen years in the testato]’’s. 
employment, but was not in such employment 
at the date of the testator’s death or at the date 
of the will, was entitled to a legacy of 50L 
Sharlarul, In re, Kemp v. Mozey, 65 L. J.. Ch. 
280 ; [1896] 1 Ch. 517- ; 74 L. T. 20. 


:hough she had quittecl his house, she 
continued and was by him considered as in his 
service, and upon that evidence the legacy was 
established. Hci'lert v. Be'ul, 10 Yes. 4"S1. 


‘‘In Service*’ — What is. — A master 

ijequeathcd an annuity to his servant Saraln 
“ providc<l she shall be in my service at the time 
of my decease,” and a few days before his 
decease he, without cause, (.lismissed her from 
his service, and at his death she was not in his 
service : — Held, that she was not entitled to the 
legacy. Barlow IJilwards, 1 H. &C.''547 ; 32 
L. J., Ex, 51 ; 9 Jur. (N.S.) 336 ; 6 L. T. 905 ; 10 
W. R. 700— Ex. Ch, 


Alteration in Number.]— Bequest to the 

two servants that should live with testatrix at 
her death ; she had three at that time, and ail 
of them were held entitled. Sleeps v. Thor mg'- 
ton, 2 Yes. 560. 


“With me or in my Service” — Gardener of 
House Let for a Time.] — Sir F. B., by his will, 
directed his executors to pay to each of his 
domestic servants who should be with him or in 
his service at the time of his decease such sum of 
money as should be equivalent to two years of the 
then annual amount of their respective wages. A. 
was the gardener of Sir F. B. at a mansion where 
Sir F. B. formerly resided, hut which for a short 
time previously to and at the time of the decease 
of Sir F. B. was let by Sir F. B. to Lady M. for 
a short term. A., however, had never ceased to 
be the servant of Sir F. B., but had the charge 
and management of the gardens at the mansion, 
for which he received an annual sum from 
Sir F. B. in addition to his yearly wages. A. was 
not resident in the mansion, but resided in a 
cottage in the garden, in the same manner as he 
did when the mansion was iiihabited by Sir F. B. : 
— Held, following Ogle v. Morgan, supra, that 
A. was not entitled to a legacy as corning within 
tire description of “a domestic servant of the 
testator living with him or in his service at the 
time of his death.” Vaughan v. Booth, 16 Jui'. 


o. Personae Desig-natae and Persons Fillingr 
a Particular Description. 

i, Krror in Mime or Description, 

Gift good notwithstanding.] — Mistake in the 
description of legatees, yet legacy : — Held, good,, 
and took place according to intention. Bradwin 

Harper, Am\)l.'S74:. 

A wrong description of a legatee will not 
defeat a legacy given to him by name. Standeu 
V. Standen, 2 Yes. 589. 

Bequest of 800Z. to the four eldest children of 
the testatrix’s cousin, A. B., and 2U0L to the three 
remaining children of her uncle A. B. The 
testatrix had a cousin and an uncle of that name. 
The cousin had sev^’en children, and the uncle but 
one, but he had three remaining grandchildren, 
one other having died : — Held, that the three 
younger children of the cousin w-ere entitled to- 
the 200^. Bristow v. Bristow, 5 Beav. 289. 

Testator gave 1 007 in trust to pay the interest 
to A. till her daughter B. should attain twenty- 
four, and then he gave the said 1007 and the 
interest then due to her said mother A. :— Held, 
a mistake, and decreed the legacy to be paid to 
the daughter at the age of twenty-four. Clarke 
V. Morris, 3 Yes. 362. 

Legatee’s name very falsely spelt ; referred to 
a Master to see who was intended. Masters v. 


Gpdener.”] — A testator, who died in 1883, by 
his will, dated in 1876, gave legacies to his 
servants in the following terms : To each of 
my servants who sliall at my death have been 
iu my service twelve calendar months, or loii£>'er, 
one year s wages, in addition to anything owing 
by me, and to my gardener, Peter 'Grieve, 3007 
in addition.” In 1880 Peter Grieve, who had 
been in the testator’s service for over thirty 
years, relinquished his situation, and when he 
did so the testator sent him lOOZ. The ques- 
tion was whether Peter Gj-ieve was entitled to 
the legacy of 300Z. ; — Held, that the words “ and 
to my gardener,” &c., were governed by the con- 
dition that the servant should have been in the 
testator’s service during twelve months preceding 
the testator s death, and as Peter Grieve had 
not fulfilled that condition, he was not entitled 
to.the legacy. Bemjon, In re. Benyon v. Grieve, 
53 L. J,, Ch. 1165 ; 51 L. T. 116 ; 32 W. R. 


the construction of a will where it is manifest 
not only that the name used was not intended, 
but that a certain other name was necessarily 
intended. Bent v. Pepgs, 6 Madd. 850 ; 23 R. R, 
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Error in Kame,]— Testator, by his will, in his 
own handwriting, devised an estate to Ann 
Aspinall and her heirs, if she should be then 
living ; bnt if not, then to her issue and their 
heirs. He afterwards made a codicil commenc- 
ing thus : “ This is a codicil to the last will and 
testament of me, J. S., and which will I some 
time since made in my own handwriting, and 
thereby devised to John Aspinall as therein 
mentioned.” At the date of the codicil Ann 
Aspinall had a son named John. Part of the 
testator’s estates having been sold in pursuance 
of a direction in the will, the purchaser objected 
to the title, on the ground that the reference in 
the codicil afforded strong presumption of the 
existence of a subsequent will. But, as the will 
contained a gift which might take effect in 
favour of John Aspinall, the objection was over- 
ruled. Moicarth v. Smith, 6 Sim. 161. 

Bequest to “ the two daughters of Sergeant- 
Major Gill, late of the 2nd Dragoon Guards, and 
who was lately stationed at N. barracks, and 
who is married to my cousin, M. A. M., the sum 
of 400^., to be equally divided betw^een them.” 
M. A. M. was not cousin to the testatrix ; she 
was the testatrix’s father’s stepdaughter ; but 
they had been brought up together, and some- 
times called each other cousins, sometimes sisters. 
M. A. M. was married to Sergeant Simons, by 
whom she had two daughters : Eaynah, married 
to Sergeant-Major GiU, 3rd Dragoon Guards 
(which regiment had been stationed at H. 
barracks, shortly before the date of the will) 
and who had one daughter, an infant ; and 
Eachel, married to Adams -Held, on the'evi- 
dence of statenrents made by the testatrix with 
reference to herself (M. A. M.) and her husband’s 
name, that the testatrix, when making her will 
had mistaken the name “Gill” for “ Simons ’’ 
andthat Raynali and Rachel, the daughters of 
M. A. M., were entitled to the legacy. Baxter 
V. 2IoTgan, 7 L. R., Ir, 501. 

Administration granted to Andrew Carroll, of 
legatee, although named in the 
will ‘ Matthew Carroll, of E.,” on satisfactory 
evidence of the mistake, and that there was no 
such person as “ Matthew CaiToIl” living at R 
Murpkg, In gmU of, 7 L. E., Ir. 561. 

^ Miss Sarah Jameson ” ; there was 
no Miss Sarah Jameson. The testatrix was 
acquainted with Mrs. Sarah Jameson and her 
daughter Miss Frances Ann Jameson. Miss 
I ranees Ann Jameson was held to be entitled 
to the legacy. Lee y. Pain, 4 Hare, 253 ; 14 
D. J., Ch. J4b ; y Jur. 247 ; and see IL 24 
^ A father by his ^viU, appointed his son, 
horster Charter, his executor, and made him 
his general devisee. At the date of the will he 
had sons, William Forster Charter and 

was named 

h 01 fttei Charter, had died many years before. The 
e der son was usually called WiUie, never Forster. 
■He tor many years had lived one hundred miles 
or more away from his father, was married, and 
independent business as a 
hi tiL son, Charles, lived with 

Ti n! nnd mother, wwldng on their farm, 
ihe will directed the “executor, Forster Charter,” 
to pay to the testator’s wife an annuity of IOC, 
and to allow her ordinary maintenance “so lono^ 
as they reside together in the. same house. . 

But should they think proper to live separatelV,* 
annuity and the maintenance, 
komter Chapter shall allow my wife, rent free 
the use of the cottage,” which adjoined his house! 


Any difference between the executor and widow 
as to the latter’s maintenance "was to be referred 
to the arbitration of a person named, who lived 
nep the farm. On the hearing of the case, the 
evidence of the testator’s intention to make 
Charles Charter his executor and devisee was 
admitted : — Held, that such evidence was not 
admissible, but that from the ’ivords “so lono 
as they reside together,” and from the other 
directions above mentioned, there was enough to 
show that the testator intended to name his 
younger son Charles, and that the demonstration 
of the legatee thus afforded must prevail over the 
incorrect description of the legatee by the name 
“ Forster Charter.” OMrtery. 0/mrter, rS L J 
P. 73 ; L. R. 7 H. L. 364--H. L. (E.) *’ 

A testatrix, without professional assistance, 
made her own will and named Robert John M 
(the eldest son of her brother) her executor. She 
then created two annuities of 50/. each in favour 
of two persons, and made a gift to a third, but in 
terms wdiich left it doubtful whether the gift 
was of that specific sum, or of an annuity to that 
amount. She then proceeded thus ; “ My dear 
nephew JoM Henry M., of H., surgeon, but late 
ot Caicott Hall, the above bequests to fall into 
his ^ hands ; and should he not inarrv, to be 
divided equally between Samuel M., John M., 
and Mary D.,” formerly Mary Margaret M,, but 
ttieu a married woman, “all of them late of 
Calcott Hall, must each receive 50/., the residue 

to fall into my above-named executor’s hands.” 
There was a son Thomas, born between Samuel 
and Mary, but there wms no son named only 
John, the second nephew John Henry, and un- 
married. The others survived him .-—Held, that 

a court of justice could not safely arrive at the 
conclusion, that the words “John M.” in the 
last stated gift were -written by mistake for : 
‘Thomas M.,” either on the ground that if 
_ John M.' meant John Henry M, there would 
be two inconsistent provisions for his benefit 
or on the ground that the testatrix evidently 
intended to benefit all the children, and that 
m regular order of seniority the name of Thomas 
M. would have come in that place. v 

5 H. L. Cas. 155; 23 L. J., Ch. 925 
Affirming 3 De G. M. & G. 140. 

A testator devised his estates on trust for “ the 
second son of Edward Weld, of Lulworth,” for 
life, with remainders to his sons successively in 
tail male, with like remainders to the third and 
other sons (except the eldest) of the said Edward 
\Veld, and their sons ; with remainders to the 
hrst and other son.s of each brother (except the 
eldest brother) of the said Edward Weld sacces- 
sively m tml male ; with like remamdeM to the 
second and other sons (except the eldest) of Lady 
Stourton, • one of the sisters of the said Edward 

of the wiU 

01 death of the testator, any such person as 
Edward Wold, of Lulworth, but it appeared, from 
eyideuce as to the state of the Weld family, that 
J osoph W eld was the then possessor of Lulworth : 
that he had an eldest brother living ; that Lady 
btourton was one of his sisters ; and that he had 

w Joseph, commonly 

c. lied Edmar^ and a second son named Tliomas, 
both unmarried :-Hold, that the descriptions of 
the unnamed devisee, taken with the wide con- 
evidence of the 
family, clearly designated the 

tenant for hfe in possession, to the . 
aevised estates. Camoys {Lord) v. Blundell, 1 
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. 778. Affirininsr 1 Pli, 279 ; 12 L. J. 
7 Jiir. 269. T 


Eight Kama Suhstitiited by Court.]— A father 
.gave the residue of his property in trust for his 
four children : Ann. Charles, Florence iMary, and 
Agnes Bmily. He had living four children : Ann, 
Charles, Florence Mary, and Alice Martha. He 
had previously had a child, xignes Emily, but 
she had been dead more than five years : — Held, 
that the name of Alice Martha must be sub- 
stituted for that of Agnes. Emily. Gregory 

V. Gregory, 19 W. IL 711. 

*A testator, by his will made in 1856, gave a 
legacy of lod to his servant, Susanna Cole. He 
had at that date a servant of that name, but in 
1858 she married and left the testators service, 
although for five years she continued to be 
emplfjyed occasionally in his house. When she 
kft, her place was taken by her sister, Ann Cole. 
In 1871 the testator made a codicil, by which lie 
gave a legacy of lOOZ. “ to my servant Susanna 
Cole.” At the date of the, codicil, Ann Cole was 
still in the testator’s service : — Held, that Ann 
Cole was entitled to the legacy of lOOZ. Frg^ In 
re, Matthews v. Greenman, 31 L. T. 8 ; 22 

W. K. 813— L.JJ. 

A testatrix left by her will ‘‘ to the five i 
children of the late post captain Horatio Nelson ; 
Noble, her husband’s son,” 50Z. each. Her hus- . 
band had two sons ; Hoi-atio Nelson, who had ' 
been a major in the Indian army, and was dead 
many years, and Jeffrey, who had died shortly 
before the testatrix, and had been a post captain 
in the navy. There were five children of each 
son living at the date of the will. It was proved 
that the testatiix had been on terms of great 
intimacy and affection with Jeffrey and his 
children, but had little intercourse with the 
children of Horatio Nelson ; that she had 
directed the widow of Jeffrey to be written to 
for the Christian names of her children shortly 
before making her will, and that when the will 
was read over to her, she had directed the word 
“post” to be inserted in the draft before “cap- 
tain ” : — Held, that the children of Jefi:rey, the 
post captain, were entitled to the legacies, 
MoUe, In re, Ir. E. 5 Eq. 140 ; 18 W. R. 881. 

Error in Description.] — Legacy “ to my name- 
sake Thomas, the second son of my "brother 
John,” there being no son named Thomas, 
estnblished in the favour of the second son, 
William, as an erroneous description, not a con- 
dition. Stoclidale v. Buslibg, 19 Ves. 381 ; Gr. 
Coop. 229. 

Bequest to the children of R. PL, late of N., 
and now of L., the sum of lOOZ. apiece ; R. H. 
had left N. at the age of fourteen or sixteen, 
and died in L. several years before the will : his 
only surviving child entitled to the legacy against 
the claim of the children of Gr. H., formerly of 
N., residing in L. at the testators death, upon 
the suggestion of mistake. Holmes v, Custance, 
12 Yes. 279. 

An aunt be<iueathed a legacy to a niece, whom 
she described as “ Monimia Mahon, daughter of 
my brother Walter,” and it appeared that the 
only daughter of Walter, named Monimia, had 
been married to a person named Smith, and was 



Kumljer of Class Designated.]— A testator 

bequeathed the residue of his estate to his tmstees, 


and directed that out of the proceeds they should 
pay his funeral and testamentary expenses, 
debts and legacies. By a codicil he bequeathed 
4,000?. to his trustees, on trust to pay the annual 
income thereof to his son 1^., who was in his 
uncontrolled discretion to apply the same for 
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Held, upon the construction of the entire of the j 
will of J. C. the elder that J, I'L C., and not , 
H. 0., was the person entitled during the hie ot 
E* C. to the annuity of 200?. a year. Vmke)\ 

In rc.lr. B. 2 Eq. 58. 

Error in Hame and Description.]— A Request 
to the children of the testator’s late aunts, Bachael 
■Wallver and Diana Walker, who should be hving 
at his death. The testator had no aunt nor any 
relative named Diana AWdker, hut he had 
a cousin, the daughter of his aunt Bacliaei, 
named Dinah Walker, who married Harrison long 
before the date of tiio will, and suiTived the 
testator. Evidence proved that the testator 
called his cousin bv her maiden name of Walker 
after her marriage :-Held, that the children of 
Dinah Harrison were not entitled as the children 
of his lute aunt, Diana Walker. SheMinnan v. 
Jemett, 0 L. J. (o.S.) Ch. 148. _ 

4. testatrix made a bequest in favour or 
“ John BiKl, son of the late Charrington Bird, 
who was my first husband's brother.” H. w. 
Charrington, son of a brother-in-law of the 
first husband, claimed the fund, as being the 
person meant by the testatrix Held, that 
the claim was good. I^i 10 L. i. 

565 ; 12 W. B. 849. . . x. 

Where a legacy was given to a legatee by the 
name and description of “ C. H., the wife of A.,_” 
H, being in fact the wife of A., and C. H. his 
daughter, an infant of tender years, the court 
would not presume that there was any mistake 
in the preparation of the will ; and it being more 
probable that the testatrix had mistaken the 
name than the description of the legatee, the 
court held that the legatee intended was reason- 
ahlv certain, and decreed the legacy to be paid 
according to the description, and not according 
to the name. Adiuna v. Joms^ infra. 

Kame and Sex.]— A testator devised an 

estate to Elizabeth Abbott (a natural daughter 
of Elizabeth Abbott, of U., single woman, and 
who formerly lived in his service) ” for life, with 
remainder to her chihlrcii. At the date of the 
will, there was no person answering this descrip- 
tion : for though Elizabeth Abbott, who had 
formerly lived in his service, had a natural child, 
yet it was a son and not a daughter, ^ and was 
named John and not Elizabeth ; besides this, 
Elizabeth herself was not then a single vyoman, 
but had mari'ietl one Caddy, and had a legitimate 
daughter Margaret. John Abbott being dead., 
the "propei’ty was claimed, first, by the plaintiff, 
on the ground that the gift was void for uncer- 
tainty f secoiidlv, bv the children of John Abbott ; 
and/thirdly, by Margaret ; but the court held, 
under the ' circumstances, that the children of 
John Abbott were entitled. By all v. llunnauu 
10 Bcav. 536; 16 L. J,, Ch, 491; 11 Jur. 
761. 


for “ the said two children of W. in equal shares 
as tenants in common, to be paid to them on 
their respectively attaining the age of twenty- 
one years or marrying under that age.” At the 
date^of the codicil there were living four children 
of W by his late wife. In an action by the 
-trustees after W.’s death to determine which of 
his four children yvere entitled to the 4,000?. 
Held, that the four children were entitled to the 
4,000?. ill equal shares. Groom, In re, Booty v. 

66 .L. J., Ch. 778 ; [1897] 2 Ch. 407 ; 7< 
L. T. 154. 


Gift to an Eldest, Youngest, or Other Son.] 

— A bequest “ to my nephew John N ewbolt, second 
son of the Bev. W. 8. H., vicar of Somerton, 
Somerset.” The vicar of Somerton at the date of 
the will was the Bev, W. B. N., ivho was brother- 
in-law to the testatrix ; bis second son’s name was 
B. H. N., and his third son’s name was John 
Pryce Newbolt Held, that it was a gootl be- 
quest to the third son John Pryce Hewbolt, and 
that his description by the name “ John ” was 
sufficient to make the veritas nominis overcome 
the error descriptionis. Kewbolt v. Pryce^ 14 
Sim. 354 ; 8 Jur. 1112. 

A. bequeathed 4,000?. in trust for his brother 
for life, and after his decease upon trust to pay 
or divide the principal unto or equally between 
the child or children of the brother living at his 
decease except Thomas (his eldest son), and the 
issue then, living of any (except Thomas) then 
dead, such issue taking their parent’s share only. 
It was shown by evidence that Thomas was the 
youngest son of the testator’s brother at his 
decease ; and that, to his knowledge, when he 
made his will, the eldest son of his brother was : 
possessed of a large fortune, whilst the youngest 
and other children were unprovided for : — Held, 
that the eldest son, and not Thomas, was the son 
intended to be excepted. Hodgson v, Clarlte. 1 
De G. F. & J. 394. See S. C., 1 Giff. 139; 5 
Jur. (N.S.) 1024. 

Testator devised an estate in Jamaica to trus- 
tees, upon trust, so long as Robert B., the second 
son of his daughter E. B., should be under the 
age of twenty -one years, to pay and apply 150?. 
per annum out of the rents and profits for his 
maintenance and education, and subject thereto 
upon various other trusts in favour of his 
daughter E. B., and his said grandson Robert B., 
and subject to all those trusts in trust for the ; 
said Robert B. for life, with remainder to his 
first and other sons in tail male, with remainder 
in moieties in favour of H. C. and R. C., the 
second and third sons of J. C., and their issue. 
The testator also devised his estate in England 
in trust for his said daughter E. B, for life, with 
remainder to his said grandson Robert B. for 
life, with remainder to his first and other sons in 
tail male, with remainder to the third, fourth, 
fifth and every other son of the said E. B. 
severally and successively in tail male, wfith 
remaincier to the testator’s right heirs. E. B. 
had no second son named Robert. The name of 
her eldest son was Robert, and that of the second 
son, Plenry : — Held, under the circumstances, 
that this was a mistake in the name and not 
in the description of the devisee, and conse- 
quently that Plenry and not Robert was entitled 
to take under these devises, and parol evidence 
was admitted to explain the ambiguity. Brad- 
shaw V. Bradshaw^ 2 Y. & 0. 72 ; 6 L. J., Ex. 
Eq- 1. 

Beouest to “ Francis G., the youngest son of 



mv brother Francis G-.’' There was no son of ! A father bequeathed his ' residtmiy estate to 
Francis G. answering tlie description, his youngest “all and every my daughters in equal shares 
son being named Arthur Charles, and his elclest who shall attain the age of twenty-one or 
xVrthur ihnneis. In support of the claim of the marry.” He never had any legitimate children, 
youngest sou, parol evidence was admitted of a but he had three illegitimate daughters, whose 
bequest To him, a prior will, of the same pro- mother he had married two years before the 
perty. and of a general belief that the testator date of his will, and \vhom he always treated 
was liis godfather : — Held, that the youngest was and spoke of as his children: — Held, that the 
entitled ^to the legacy. Q\'egov\i^ In ';•<?, <5 N. E. illegitimate daughters were entitled to take 
2K2 : 34 Beav. BOi) ; 11 Jur. (K.s.) 3B4 ; 13 W. E. iincler the wdll as per^onm designate. Laler v, 
S28. ’ Hordern, 45 L, J., Ch. 315 ; 1 Ch. B. 644 ; 

A testator devised freehold property to trustees 34 L. T, 88 j 24 W. E. 543. 
to the use of his son George Gillett for life, and Testator, b}^ his will, after reciting that 
after his decease to the use of “Eobert Gillett, he had nine children by his then present wife, 
the fourth son of George Gillett,” in fee, in case and enumeratingsuch children by their respective 
he should attain twenty-one; but if he should names and descriptions, deyised his real estate 
die under tliat age, to the use of the fifth son in upon trust for sale, .and upon the death or 
fee, and if he should die under twenty-one, to the second marriage of the testator’s then present 
first son coming after the fifth who should attain wife to divide the proceeds of such sale among 
twenty-one. Eobert Henry Gillett was the third, his children by his then present wife who should 
and John William Gillett was the fourth son of be then living, and the issue of such of them as 
George Gillett, who liad seven sons. There were should be theuidead, such issue taking per stirpes, 
reasons apparent why the testator passed over and not per capita, but subject, as to the shares 
the first and second sons, but none for omitting of daughters, to the directions thereinafter con- 
the third son : — BTeld, that the name must prevail talned ; and the testator thereby directed his 
over the description, and that Eobert Henry trustees, during the life of each of his said 

Gillett, the third son, took under the devise, children by his then present wife who should 

Gillett V. Gane, 39 L. J., Ch. 818; L. E. 10 happen to be a daughter, to pay the dividends 

Eq. 29 ; 22 L. T. 58 ; 18 W. E. 423. of her share of the proceeds of the real estate 

Land was devised on trust for A. for life, with as such daughter should appoint ; and in default 
remainder to “ W., the eldest son of A.,” for life, of appointment, to such daughter for her life 
At the date of the will A. had two sons living, to her separate use; and after the decease of 
both children : J., the elder, the third-born, and such daughter, upon certain trusts for the benefit 
W., the younger : — Held, that W. was the person of her children ; and in default of issue of such 
designated. Garland, hi re. Garland v. Beverley, daughter, then upon trust as such daughter 
47 L, J., Ch. 711; 9 Ch. D. 213 ; 38 L. T, 9li ; should by will appoint; .and in default of 
26 W. E. 718. appointment, then upon certain trusts for the 

benefit of the brothers and sisters of the whole 
Gift to Illegitimate Children.] — Though a blood of such daughter and their issue: and in 
bastard’s naipe be mistaken in a devise, yet, if default of such brothers and sisters, or their 
the person meant can be clearly ascertained by issue, then upon trust for the next of kin of such 
avei’ment, the devise is good. Hirers' Case, 1 Atk. daughter at her death, according to the Statute 
410. of Distributions. The testator, at his death, left 

A legatee in a will was described as “ J. E., the by his said wife the nine children only enunie- 
sou of S. E. by M. J., or M., or E. his wife.” rated in the will ; but of these one, a married 
There being no doubt as to the identity of the daughter, was illegitimate, having been born 
person intended, the question whether he was the before the marriage : — Held, upon the context 
son born in lawful wedlock or not was utterly of the whole will, that the illegitimate daughter 
immaterial, for he was the person designated as was entitled to participate in the benefit of tlie 
the legatee. Thompson v. Bastwood, 2 xlpp. Cas. gift to the testator’s children of the proceeds of 
21.5 — PI. L. (Ir.) his real estate. Owen y, Hryamt, 2 Be G. M. 

Question as to whether a bastard could take & G. 697 ; 21 L. J., Ch. 860 ; 16 Jur. 877. 
under the denomination in a will of “ eldest son,” A testator described his daughter as Mary, the 
by wajj' of descriptionis persons, the testator wife of John Crook, and spoke of him as her 
knowing of his existence, and believing that present husband. The daughter was the sister 
there was no lawful issue. Baker v. Baker, 2 of the deceased wife of John Crook. There were 
Yes. Sen. 167. children of Mary Crook by John Crook, whom 

Where a testator made a bequest in favour of the testator recognised as his grandchildren, and 
the daughters of A. (his first cousin once re- no other children of Mary Crook : — Hold, that 
moved), and it was proved that A. died seven such children- could not take under a bequest to 
years before the date of the will, leaving no “the children or child of my daughter Mary 
legitimate daughters, but having had two re- Crook.” Crook v. Hill, 38 £. J., Ch. 579 ; 17 
] Jilted daughters, of whom one survived at the W. E. 1092. 
date of the will, and it being further proved that 

the testator had been in communication with Gifts to Charitable Institutions.] — Gift by 
members of A.’s immediate family, who recog- the will of lOOL to Highbury College, and of 
nised the illegitimate children a.s^ daughters of another 100^. by the second codicil under a gift 
A., and that he had taken a small bequest under of that sum to each of the charities mentioned 
the will of A.’s brother, by which will the death in the will. In the same codicil was a legacy of 
of A. and the existence of the reputed daughters 500L to Hoxton Academy. The establishment 
appeared : — Held, that these facts were sufficient known as Highbury College- was formerly ealletl 
to entitle the surviving daughter as a persona Hoxton Academy. There was no , Hoxton 
desigiiata. Herlert, In re, 1 J, &; PI. 121 ; 29 Academy at the date of the codicil or subse- 
L. J., Oh. 870 ; 6 Jur. (N,s.) 1027 ; 8 W. E. quently, but other charitable societies had for 
660, some time occupied the same premises Held, 

TOL. XV. ^ _ ' 28 
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that the Highbury College was not entitled to 
the legacy of dOOC Lee v. Pain^ 4 Hare, 254. 

A testatrix who died in 1885, by a codicil to 
her will dated in 1882, bequeathed to the “ Anti- 
Yiviseetion Society” a legacy of 200^., and to 
the ‘'International Anti-Vivisection Society” a 
legacy of ‘2fHV, Tiiese two societies amalga- 
mated in 1888, their ohjects being identical. 
The question was, whether the united society 
was entitled to both legacies, one legacy, or 
nothing at all Held, that, for the purpose of 
‘the will, both societies must be deemed to be still 
in existence, and took both legacies, and that the 
united society was entitled to 400Z, Joy, In re, 
Pardo y v. JoJumn, 60 L. T. 175. 

Gift to Persons holding a Particular Office — 
Keetor — ^Vicar.] — Charitable bequest in trust to 
the rector for the time being of W., W. being a 
vicarage, ordered to be paid to the vicar, Iio}> 
himon V. EUh, 5 Beav. 34, 

Provost and Scholars — Pellows.] — A 

legacy was given to the provost and fellows of 
Queen’s College. The proper name of the cor- 
poration was “The provost and scholars”: — 
Held, that the provost and scholars were entitled. 
Qaeeds Colleqe v. Sutton, 12 Sim. 521 ; 11 L. J., 
Oh, 198 ; 6 Jur. 906. 

■— — Surgeon and Apothecary of Hospital — 
Dispenser,] — A testator bequeathed nineteen 
guineas each to the “surgeon” and “resident 
apothecary” of the Southern Dispensary of Bath, 
or any who might hold the like situations at his 
decease. There were two surgeons and no resi- 
dent apothecary, but a “ dispenser ” : — Held, 
that the three were entitled to nineteen guineas 
each. EllU v. Bartrum, 25 Beav. 109. 

Curate of B. Church.]— -A testator gave 

legacies of 25L each to the Rev. J, B., the Rev. 

K, L., and the Rev. J. D. C, W., described as 
curates of a particular church. At the date of 
the will and the death of the testator, the Rev. 
0. B., the Rev. N. L., and the Rev. W. C, B. were 
curates of the church ; there never had been any 
curate of that church named W., but there was 
a clergvnian of that name whose initials were 
d. D. 0. Helil, that the Rev. J. D. C. W. was 
entitled to the legacy, and that extrinsic evidence 
of the testator’s intention was inadmissible. 
Farrer v. St, CathirbFa College, Camlmdqe, 
42 L. J., Ch. 809 ; L. R. 16 Eq. 19 ; 28 L. T. 800. 

Peer.] — A testator bequeathed a silver 

cup to Lord S. and his heirs for an heirloom. 
The person who was Lord S. at the date of the 
will died before the testator, leaving a successor 
to the title ; — Held, that the bequest lapsed. 
Mliorwood, In re, Oqle v, Sherlwnie (Lord), 56 

L. .1 Ch. 340 ; 34 Gh. D, 446 ; 56 L. T. 71 ; 35 
W, R. 342— G. A. 

Person Entitled to Possession of M. House.] — 
Testator bequeathed a collection of books, manu- 
scripts, and pictm-es to his executors to hold as 
heirlooms, and suRer the same to be used and 
enjoyed by the person who for the time being 
under the limitations of “a certain deed of 
entail bearing date day of shall be 

entitled to the possession o*f” M. House. -At 
the testator’s death there was no such deed of 
entail as described in the will in existence, 
and the testator was entitled to the house, abso- 
lutely in fee simple .'‘—Held, that the collection 


belonged to the heir-at-law of the testator, as 
the person entitled in possession to M. House, 
Bate Qlarqiiis), In re, Bute QlatujU'id)^. Ryder, 
53 L. J., Ch. 1090 ; 27 Ch, D. 196 : 32 W. B. 996. 

Person Entitled to the Possession or Receipt 
of Rents and Profits,”] — The canon of construc- 
tion laid down in Doc d. Ilearle v. Hlchn (8 Bing. 
475) and Lang dale v. Briggs (8 De G. M. A G. 
301), that an estate clemiy given cannot be 
divested except by words as clear and unequivocal 
as those which created it, approved and applied. 
A testatrix by her will directed that certain 
hereditaments thereby devised should go over in 
case the person for the time being “entitled to 
the possession or to the receipt of the rents and 
profits” of the said hereditaments should succeed 
to a certain title, A management clause provided 
that w'hile and so often as the person who (but 
for the proviso) wouhl have been “ entitled to the 
possession, receipt, or enjoyment of the rents, 
issues, and profits ” of the hereditaments should 
be an infant, the trustees should enter into and 
hold “ the possession or receipt of the rents, issues, 
and profits ” thereof, and manage the same. The 
trustees had a power of leasing during the 
minority of any person who if of full age would 
have been “ entitled at law or in equity to the 
possession or to the receipts of the rents and 
profits” of the hereditaments: — Held, on the 
construction of the whole will (several other parts 
of which also contained the words “ possession or 
receipt of rents and profits,” or similar words), 
that the shifting clause did not apply to the case 
of a tenant in tail in possession who while an 
infant succeeded to the title. Leslie v. BMes 
(Earl'), 63 L. J„ Ch. 617 ; [1894] 2 Ch. 499 ; 7 
R. 600 ; 71 L. T. 134— C. A. 

Equivocation.] — Two schools in, the same 
town, one a free school and the other a charity 
school for boys and girls : A. devises 500Z. to the 
charity school ; and though both be charity 
schools, yet only the charity school for boys and 
girls shall take. Att^Gen. v. Hudson, 1 B. Wins. 
674. 

Legacy to “R. C., my nephew, the son of 
Joseph C.”; other clauses describing “my 
nephew R, C.” generally, and one legacy to 
“ my nephew R. C., the son of John C.” The 
testator had only two brothers, John and T. 0., 
each liaving a son named R, C. Parol evidence 
admitted to resolve this latent ambiguity, shew- 
ing intimacy with the son of John C., and very 
slight knowledge of the other C. ; the legacy was 
decreed to the former. Careless v. Careless, 19 
Yes. 601 ; 1 Mer. 384 ; 15 R. R. 134. 

Legacy to Miss S. ; if more than one person 
answering that description must be intended the 
eldest. Zee v. Pabi, 4 Plare, 249. And see Id, 24 ; 
14 L. J., Ch. 346 ; 9 Jur. 247. 

A testator, who was a farmer, by his will gave 
a legacy in these terms : “ to W. R., one of my 
farming men.” At the date of the testator’s 
will, and at the time of his death, he had two 
persons in his seiwice named W. R. ; one of them 
was a farming man, and the other was employed 
both in the house and in the farm : — Held (upon 
some evidence that the testator intended to 
benefit the latter), that the latter, and not the 
former, was entitled to the legacy. Reynolds v, 
Whelan, 1 6 L. J., Ch. 434. 

Testator bequeathed his residue to his first 
cousins, the children of his father’s brother of 
the name of C. The testator’s father had two 
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both the brothers were entitled to share in the If a legacy is given to a person under a par- 
residue. V. Carfridffe, 13 Sim. 1G5. ticular character, which he has falsely assumed, 

A testator having several nephews, among - and which alone can be supposed the motive of 
them Jose[>h Healy, the son of his deceased the bounty, the rule of the civil law is adopted, 
brother James, and Joseph Healy, the son of a and the legacy fails ; therefore, where a legacy 
living brother Joseph, devised his farm to “my was given by a woman to a man in the character 
nephew Joseph Healy,” with remainder, in case of her husband, w^hom she supposed and described 
of his death wnthoiit issue, to his nephew Thomas as such, but who, at the time of .the marriage 
Healy. He bequeathed to his brother Joseph ceremony with her, had a wife living ; the court 
3U0L" legacies to Thomas Healy and three other in respect of his conduct held him not entitled ; 
iiephews, “all of whom are children of my but inclined to think it would be otherwise 
brother the late James Healy.” To a niece, where, from circumstances not moving from the 
•■daughter of my brother Joseph Healy,” and legatee himself, the description is inapplicable, 
to “Joseph Healy, only son of my brother as where a testator gives a legacy to a child from 
Joseph Healy aforesaid,” 2i)0Z., to be paid to motives of aiffection supposing it his own, but is 
him at such time and in such manner as his imposed upon in that respect. Kenmll v. Abbott, 
said brother Joseph Healy should direct. He 4 Ves. 802 ; 4 R. R. 351. 

hetpieatlied the residue of his property of every A legacy to A., described as, and believed by 
kind to his “said nephew Joseph Healy”: — the testator to be, his wife, A. being, in fact, 
Held, that Joseph, the son of James, took the aware that she had a husband living Avhen she 
farm and the residue. Healy v. Healy, Ir. R. 9 went through the marriage ceremony with the 
Eq. 418. testator, and during the whole coverture, is 

Gift to “ my grand-daughter E. B,” There void. WilUlmon v. Jouyh'ni, 85 L» J., CIi. 684 ; 
were two of that name, one of them constantly L. R. 2 Eq. 319 ; 12 Our. (N.s.) 330 ; 14 L. T. 
.visiting the testator, and much noticed by him, 394. 

and the other not : — Held, that the former was But a legacy given by the same testator to 
entitled to the legacy, jejfeetes v. Mlcltell, 20 B., a daughter of A. by her husband, under 
Beav. 15. the designation of the testator’s step-daughter 

B. (B. being innocent of the fraud), is validv /^. 
Where impossible to ascertain Mistake — Gift A testator, by will dated in 1874, shortly 

Yoid for TJneertainty.] — Where it was impossible before his death, bequeathed to his executors a 
to ascertain the mistake in a devise, the name sum of new 3^. per cent, annuities, upon trust to 
belonging to one, the description to another, it sell the same and apply the proceeds in the pur- 
was held void for uncertainty. Carelm v. Care- chase of a life annuity in “ the name and for the 
less, 19 Yes. 604 : 1 Mer. 384 ; 15 R. R. 134. benefit of my housekeeper M. R., whether living 
A. devised a life interest in an estate to his in my service at the time of my death or not.” 

“ sister, Mary Frances Tyrwhitt Drake ” ; he had M. R. had left the testator’s service six or seven 
no sister, but he had a sister-in-law, of that name . years before, and married in 1871, and her sister 
After other devises and bequests, he gave the E. R. had been since 1870, and was, at the time 
residue equally among four persons, one of whom of the testator’s death, in his service as his 
was named and described, “ my niece Mary housekeeper : — Held, that the primary descrip- 
Frances Tyrwdiitt Drake.” He had no niece who fcion of the legatee, “ my housekeeper,” and not 
bore those tw'o names conjointly ; he had nieces the name, was in this case the guide to the 
who bore one or other of those names : — Held, testator’s intention, and that E. R. was entitled 
that the bequest as to the fourth part was void to the fund. Huim, Li re, 44 L. J., Gli. 255 ; 
for uncertainty. Brahe v. Brahe, mtm, col. 872. L. R. 19 Eq. 331 ; 23 W. R. 376. 

Legacy to son and daughter of W. ; W. had A testator directed his trustees to set apart 
four sons : — Held, none of the sons could take, and invest 1,000Z., and to stand possessed thereof 
but the daughter took the whole. Boioset v. and the income thereof in trust for Y. for life, 
Sioeet, Ambl. 175. and, after his death, “ in trust for his daughter, 

Legacy to John and B., sons of S. ; S. had two my godchild, for her sole and separate use.” Y., 
sons, James and B., but no son of the name of at the date of the will and the testator’s death, 
John : — Held, James should take. Ib. had a son who was the godchild of the testator. 

By his wdll the testator gave his residue and a daughter who was married. The testator 
amongst his nephews and nieces, excluding John had not been sponsor to any of AL’s children, 
8hutt. By a codicil, he varied the limitation to except the son, and had left legacies to several 
this class, and excluded William Shutt “as in his other godchildren of his, and was on intimate 
will was directed ” : — Held, that the exclusion terms with the son, but not with his sister : — 
was void for uncertainty, and that they both Held, that the son was entitled to the legacy, the 
took a share. Cope v. Hetishaw, 35 Beav. 420. leading motive of the bequest appearing to be 

that he was the testator’s godchild, Blaymy, 
Where Description supplies Motive for Gift.] In re, Ir. R. 9 Eq. 413. 

— A false character, attributed by a testator to A testator, by his will made m 1856, gave a 
a legatee, will not aifcct the validity of the legacy of loi. to his servant, Susanna Cole. “ He 
legacy, unless the false character has been had at that date a servant of that name,' but in 
.acquired by a fraud which has deceived the 1858 she married and left the testator’s service, 
testator ; and where the testator and legatee although for five years she continued to be 
havc^ a common knowledge of an immoral or employed occasionally in his house. ■ Y'^h.en she 
'Criminal act, by which the legatee has acquired left her place was taken by her sister, Ann Cole, 
the false character, the rights of the legatee, as In 1871 the testator made a codicil, by which he 
such, will not be affected, it being no part of gave a legacy of lOOL “to iny servant, Susanna 
the duty of courts of equity to punish parties for Cole.” At the date of the codicil, Ann Cole was 
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still in the testator’s service : — Held, that Ann 
Cole "was entitled to the legacy of lOOL Fnj^ 
In Ilattkeivs v. Gneenman, 31 li. T. 8 ; 22 
W. K.‘ 813. 

Parol Evidence — When admitted*]— When 
there is an errer both in the names and descrip- 
tion. parol extrinsic evidence will not be admitted 
to explain who were the intended objects of the 
testator s bounty. Aeworth v. Benton, 22 L. T. 
•770 ; 18 W, 11. i)SS. 

Tarol evidence is admissible to prove that a 
persoji exactly answering to a description in a 
will is not the person intended by the testator, 
and that another person who docs not exactly, 
but does siibstantitdiy, answer the description is 
the person intended hy the testator. Woolrerton 
Mort(/((tjed Ednto'^, In re, 47 L. J., Ch. 127 ; 7 
Cb. U'l97 ; 37 L. T. o73 : 26 W. R. 138. 

A father left a legacy to the children of his 
daughter hy any husband other than Mr. Thomas 
Fisher, of Bridge street, Bath. There was a Mi*. 
Thomas Fisher, of Bridge street, Bath, who was a 
married man. There was also a Henry Tom 
Fisher, son of Thomas Fisher, who sometimes 
lived with his father : — Held, that although Mr. 
Thomas Fisher answered the description, and his 
son’s name was not Thomas but Tom, parol evi- 
dence of these circumstances might be admitted 
to shew which was intended. Id. 

When a legatee is once correctly described in a 
wall, and the same name is mentioned again 
without any description, evidence is not admis- 
sible to shew that a diiffierent person was intended. 
Wedlno' V. Cordeft, L. R. 16 Eq. 515 ; 29L. T. 365. 

An aunt gave to her niece Laura, the second 
daughter oi her brother John Webber,” certain 
chattels. In a subsequent part of her will she 
gave to “each of her nieces, Laura Webber” 
and others, 50Z. : and almost immediately after- 
wards “to each of her nieces, the sai(l Laura 
Webber” and others, lOOZ. : and divided her 
residirary estate equally betw'een “ the said 
Laura Webber” and three others. The testa- 
trix had two nieces, one named Laura, the 
second daughter of her brother John, and the 
other named Laura Frances Tonkin, the daughter 
of her brother William : — Hehl, that having once 
clearly an<l accurately described her niece Laura, 
as Laura “ the second daughter of her brother 
John,” whenever she mentioned “ her niece 
Laura” afterwards, she must be presumed to 
have meant the same, person : there was conse- 
tpiently no latent ambiguity, and parol evidence 
was therefore not admissible to shew which 
of the two nieces was meant* Id. 

Where there is a person corresponding in name 
and address, but not in other particulars, to the 
description of the legatee contained in a will, 
and another person corresponding in every par- 
ticular except the Christian name, the "court 
admitted parol evidence to shew that the latter 
was the person intemled to be benelited. Boland, 
In re, 14 Wb R, 317. 

Testatrix betpieathed lOOZ. to T. T.,of R. square, 
Brighton. The teslatrix had two nephews, one 
J. T. of R, s(jua]’C aforesaid, surgeon ; and a'nother, 
the Reverend T. T., of Little Preston, Daventry, 
clerk. Each of these persons claimed the legacy. 
The money having been paid into court under 
the Trustee Relief Act. T. T. presented a petition 
for payment of it to him, and adduced extrinsic 
evidence in support of his claim, such evidence 
going to shew that he was in' some sense properly 
described as of R. square. In opposition to the 


claim of T. T., evidence was adduced by J. T. to 
shew that the testatrix had made a mistake in 
his name, and a former will of the testatrix was. 
produced made three years before the instru- 
ment in question, in which she gave a legacy to 
“T. T., of R. square, Brighton, surgeon,” -that 
being, with the exception of the wrong Christian 
name, the exact description of J. T. : — Held, that 
such evidence was admissible, and that the evi- 
dence of the ])rior will was conclusive in favour- 
of J. T. FeltJuuji\s Trnd,s, In re, 1 K. &; J. 
528, 533. 

A. bequeathed a legacy to his niece, E. 8. 
After her death, he made another will, in whieli 
the same bequest was copied. The latter alone 
was proved. The legacy was claimed by E. J. 8., 
a great-gi’eat-niecc : — Held, that she was entitled, 
and that parol evidence was inadmissible to shew 
that the deceased niece was intended. Strha/er 
V. Gardiner. 27 Beav. B."). Affirmed. 4 Be G. &; J. 
468. 

A gift by the testator to his first cousin, Yin- 
cent B., the son of liis late uncle, Peter B. Tho 
testator had no cousin named Vincent B., who* 
was the son of his late uncle Peter ; but he had 
a first cousin named George Vincent B., who. 
frequently visited and dined with him, whom he 
commonly called “Vincent,” and who was the 
son of a deceased uncle named Joseph. The son 
of Peter was named Frederick, and was not in 
the habit of visiting the testator. The court 
admitted evidence of these extrinsic circum- 
stances, and : — Held, that the testator was mis- 
taken ill the description rather than in the name* 
of the legatee ; and that the George V'incent 
the son of Joseph, was entitled to the legacy,. 
Bernaaconi v. Atdinson, 10 Hare. 345; 17 Jur.. 
128 ; 1 W. R. 152. 

Held, also, that the evidence of the solicitor 
who prepared the will, that the testator had by 
his instructions expressly indicateil that George- 
Vincent B. was the person for whom the legacy 
was intended, and that he (the solicitor) had, 
inserted the description without the direction 
of the testator, and in a mistaken belief of the 
})arentage of the legatee, was not admissible. 
Ih. ■ 

■Where a legatee is pointed out by name and 
description, and there is no person to whom the 
name and description both ajiply, but the name 
only applies to one and the description only applies 
to another, the court will endeavour, from such of 
the extrinsic circumstances as are admissible, to 
ascertain the person meant by the testator, and 
will not hold the bequest void for uncertainty, 
except in oases where it is impossible to discover- 
any preponderance in favour of one of the per- 
sons rather than of the other. Extrinsic evi- 
dence is only admitted to assist in the construc- 
tion of wills wliere the ambiguity is created by 
matter dehors the will Id. 

A name and a desciiption of a legatee were 
given in a will, which, taken together, could not 
be ajjplicd to anyone person. Evidence of tho- 
state of the 'family was admitted, and an affi- 
davit of a solicitor who prepared the will was- 
oifercil to shew what had been the cause of the 
mistake : — Held, that the affidavit was not 
admissible- Brahe v. Brahe, 8 H. L. Cas. 172 ; 
29 L. J,, Ch, 850 ; 3 .L* T. 193. Affirming 25 
Beav. 642 : 4 Jur. (It.s.) 727 ; 6 W, R. 791. 

Where a gift is made by a will to persons- 
described by their surnames only, extrinsic evi- 
dence is admissible to shew "what persons having- 
such surnames were Impwn to the testator, ancl 
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my nepbew, the son of 
_ ■ ' my nephevy-j 
generally, and one legacy to “my nephew, 
” The testator had only 
two brothers, John C. and T, C. 
son named E. C. 


Legacy to “ B. C. , 

Joseph C.,” other clauses describin; 

R. C., the son of John C. 


in what respective relations they stootl to him. 
(hrfr^oti-'t Trustfi-i In rc, 2 H. (?c M. 504 ; 4 N. E. 
222 ; 10 Jur. (X.S.) 096 ; 10 L. T. 642 ; 12 W, E. 
' 935 » 

Semble, where the number of persons entitled 
to any such surname, and known to the testator, 
exceeds the number of legatees of that name, 
the court will not look at external evidence of 
the testator’s intention, but wall determine wdiich 
of the persons are entitled to the gift from 
evidence derived from the state of the family, 
and the rest of the will itself. Ih. 

Evidence admitted to prove mistake in name 
■of legatee in will ; but one legatee in will who 
might otherwise have had a claim to that legacy 
being an infant, inquiry was directed as to the 
party entitled. StiU v. Ilo.ste, 6 Madd. 192. 

Legacy to “ James, son of Thomas A.” There 
was no person of that description ; there was a 
“ Thomas, son of James A.” The court will not 
receive evidence to shew that this was a mistake 
in the description. And men v. Dohmi, 1 Cox, 425. 

A will contained a legacy of 300Z. to Commo- 
dore Ih D., of S., and a like legacy to the children 
-of P. H. D. This legacy was claimed by the 
three children of H. 0^ D., atui also adversely by 
the five children of P. D., W'diose real name was 
P. J. I), P. J. 13. and H. 0. D. were both in the 
same degree of relationship to the testatrix, 
and she had given like legacies to their brothers 
and sisters. H. 0. J). was dead at the date of 
the will : — Held, that the previous gift to 
Commodore P. D., and the fact that the gift wms 
not to the children of “the said” P. H. D., 
together with the intention manifested in the 
will to provide for all the members of the I), 
family, was sufficient to enable the court to 
•decide, upon the face of the will, that the 
children of H. 0. I), were intended, although 
there was no reference to him as “the late” 
H. 0.13. Held, also, that this construction 
•did not strike out the name “ P.,” but treated 
it as having been used by mistake :—PIeld, lastly, 
that extrinsic evidence of the intention of the 


each having a, 
parol evidence admitted to 
resolve this latent ambiguity ; shewing intimacy 
with the son of John C. and very slight know- 
ledge of the other, and the legacy was decreed to 
the former. Careleii,s* v. Careless, 19 \’'es. 601 ; 
1 Mer. 384; 15 E. R. 134. 

A., by will, left to F. M, F., and to “his 
sister. M. S'., my grand-daughter, share and share 
alike, M. F. now living in P’rance with her uncle 
M.,” all his estates. M. F. was not then living, 
and had never lived, while her sister, C- F,, was 
living and had lived for some time wdth the uncle : 


description, and that M. F. was therefore entitled. 
Ik 

A testatrix gave a sum of stock in trust for 


that the eldest daughter of S. D. was alone known 
to the testatrix, who was not aware of the exis- 
tence of the other daughters, the court declared 
her entitled. Phillips v. Barlter, 1 Sm. & CL 
583 ; 2 Eq. B. 795 ; 17 Jur. 1146 ; 2 W. R. 110, 

A testator by his will dated in 1 884, bequeathed 
“ to my cousin A., son of my late uncle A., unless 
he shall immediately on my death succeed to the 
title of Marquis of E.,” the sum of 2, COOL The 
testator’s cousin A, die<lm 1866, and at the date 
of the will and also of the testator’s death, G. 
was the only child of the testator’s uncle A. other 
than the son who succeeded to the title :---Held, 
that on the face of the will there was a gift to a 
non-existent person, that there was no ambiguity, 
and that parol evidence was not admissible to. 
shew that the testator intended to benefit G., or 
that A.’s name had been inserted by mistake of 
i the draftsman. Elf, In re, Tottenham, v. Ely, 65 
L. T. 452. 

Before resorting to parol evidence to explain a 
latent ambiguity, the court should be satisfied 
that the ambiguity removed by the con- 

struction of the will itself, having regard to the 
circumstances surrounding the testator. Ileuly 
V. Hetdy, 9 Ir. Eq. E. 418. 

A brother, having two sistep, E. B, and E. B., 
appointed J. M., E. C., and his sister E. D. joint 
executors of his entire property for the purpose 
of putting it to the best advantage for “his 
sister, wife and children” : — Held, that E. D., 
being the sister in the mind of the testator when 
making his will, was the person entitled to share 
in. his property, and that E. B. was not entitled 
to any share therein. JMv. rphy v. BimneUy, Ir. E. 
6 Eq. 203. 

— - Equivocation. ] — Latent ambiguity arises 
dehors the will, and evidence is admissible to 
explain it ; as in case of two manors of the same 
name, or an inadequate' description of a child ; 


“ — Where Latent Ambiguity.] — Latent 
ambiguity, pi'opoimded and dissolved by parol, 
but parol never admitted on patent ambiguity. 
Bequest to the “ son and daughter ” of one who 
iias several sons is a latent ambiguity. Pelmare 


; o.'. ’A ^ . 
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not necessarily mean to H. F., son of E* F. ; and 
lyarol evidence is admissible to shew which was 
meant, Fleminq v. Fleming^ 31 L. J., Fx. 
419 ; 8 Jur. (X.S.) 1042 ; 6 L.'T. 896 ; 10 W. E. 
77S. 

An aunt, after making specific bequests to 
her niece Clara and ‘’my niece Laura, second 
<laughter of my brother J. H. W.,” bequeathed 
as follows : To each of my nieces, K. G-., 
H. M. T., H. B., and Laura W., SOL” and further 
l^eqiieathetl “ to each of mv nieces, C. W., Laura 
W., E. AV., M. E. S. S., and E. G. S., 100/.,” and 
gave the residue “ in trust for ,M. E. S-, Laura 
W., E, G. i\L, and B. ’WL” The testatrix had two 
nieces, one Laura a daughter of her brother 
J. H. AV., and the other Laura Frances Tomkins 
W., a daughter of her brother William W. Parol 
evidence had been entered into to shew wdiich 
Laura was intended : — Held, that in the first gift 
the person who was intended was accurately 
described ; that there -was no latent ambiguity ; 
and that parol evidence w’as not admissible ; 
that the same Laura W. mentioned in the first 
gift took both the legacies of 50/. and 100/., and 
also the share of the residue. WeMer v. Corheft, 
43 L. J., Ch. 164 : L. E. 16 Eq. 515 ; 29 L. T. 365. 

Held, that, there being only one living person 
answering to the name given, this wms not a 
case of equivocation, and that evidence of inten- 
tion was not admissible. Imle, In re. supra, 
col. 862. 

Devise “to William Marshall, my second 
cousin.” The testator had no second cousin so 
named, but he had two first cousins once removed, 
one named William Marshall, the other named 
William John Bobert Blandford Marshall : — 
Held, a latent ambiguity, and parol evidence 
admitted to dissolve it. Bennett v. Munhall^ 

2 K, k J. 740, 

Assumed Name or Nickname.] — The 

court will not allow’ parol evidence to explain 
a blank in a will ; but where a legatee is nick- 
named, or where there are tw’o of the same name, 
parol evidence will be admitted to explain. 
Bmjlh V. Aft,’ Gen.. 2 Atk. 240. And see Beau- 
‘ wont V. Fell, 2 P. Wms. 141. 

When a person is mentioned by a nickname, 
or where there have been two whoVhave had the 
same Christian and surname, parol evidence has 
beeji admitted to ascertain tvhom the testator 
meant. Ih. 

A legacy having been given to a legatee, in a 
name which she had for many 5 ’eai-s assumed, 
the court will dii’ect an inquiry who was the 
person meant. Seathmag v. Ilam, Tam. 316. 

Annuity bequeathed to testator’s brother E. 
for life, rema tinier to his children by his present 
wife : at the date of the will, E, and his wife were 
dead, and their children had other legacies under 
it, and testator had only one brother B., having a 
wife and children, whom he had been in the 
habit of calling E. ; his children held to be 
entitled upon these circumstances. ParsotiB v. 
Burmis, 1 Ves. 266 ; 5 R. E. 120. 

Legacy to “ Mrs, G.” Evidence admitted to 
prove who was intended. Ahhvft v. Mansie, 

3 Ves. 148. 

The testatrix bequeathed to Mi^. and Miss B., 
the widow and daughter of the late B., 201)/. 
each ; at the date of the testamentary instrument 
there were no persons answering the description. 
The legacy W’as claimed by a Mrs, W., the 
daughter of the late B., and her daughter, Miss 
W, (the grand-daughter of the late B.) ; it W'as 


proved that the testatrix wms intimately 
acquainted with the late B. jincl also with Mrs. 
and Miss W., and used to call them by Mrs. W.’s 
maiden name of B. : — Held, that this evidence 
w^as admissible, and Mrs. and Miss W. were 
declared to be entitled to the legacies. Lee v. 
Pain, 4 Hare, 251 ; 14 L. J., Ch. 346 ; 9 Jur. 247. 
And see Id. 24. 

ii. Construction of Particuhir Gifts. 

Gift to Friends of Testator.]— A testator 
devised freehold lands to his wife for life, pro- 
vided she remained unmarried, and directed that 
on her death or marriage tlie lands should revert 
to his friends, and be their property. With 
the exception of a few nominal legacies, he 
bequeathed to his wife all his ])ersonal and 
chattel property absolutely, and appointed her 
sole residuary legatee : — Held, upon the con- 
struction of the will, that the words “ my 
friends ” were capable of meaning the testator’s 
kindred w’ho would have taken liis interest in 
the lands but for the interposed devise to his 
wife ; that the devise over, on the death or 
mari'iage of the wife, was not void for uncer- 
tainty, and that upon her death the testator’s 
beir-at-law' became entitled under the devise, 
Coogan v. Ilagden, 4 L. E., Ir. 585. 

To Offspring.] — A gift of personalty by will 
to A. for life, remainder to her children ; “ but 
if there should not be any child or offspring,” 
then a legacy to B., and the remainder to other 
I persons. A. died, leaving only grandchildren : 
— Held, that the legacy to B" failed, offspring 
meaning issue bevoiicl children. Tliomjmn v. 
Beasleg, 3 Drew. 7 ; 3 Eq. E. 59 ; 24 L. J., Ch. 
327 ; 18 Jur. 973. 

A testator directed a policy on the life of his 
son, to be settled, and the interest to be paid to 
his son’s widow for life, and after her decease to 
her offspring : — Held, that the children of his 
son, who survived him, were entitled, to the 
exclusion of grandchildren. Llder v. Tldd, 29 
Beav. 618. 

The word “offspring,” in its natural and 
proper sense, means lineal issue, or descendants. 
Youmi V. Baeles, 2 Dr. & Bin. 167 ; 1 N. E. 419 ; 
32 L.'J.. Ch. 372 ; 9 Jur. (N.S.) 399 : 8 L. T, 80 : 
11 W. E. 452. 

Where there is a gift of personalty for life to 
a testator’s son, and “at his death to my sur- 
viving daughters, and their lawfful offspring,” 
that is a gift to the daughters only who survive 
the son, absolutely, the word “offspring” being 
a word of limitation, and meaning the same as 
“ issue.” Ib. 

To an Orphan.] — A testatrix devised the rents 
and profits of houses to be applied “for and 
towards the maintenance, education and support 
of my grand-daughter until she arrives at twenty- 
one, provided she be left an orphan, unprovided 
for, and lives with part of my family.” On a bill 
by the grand-dauglitcr, an infant, by her father 
as next friend, the mother being dead at the 
time of the execution of the will : — Held, that 
she was not an orphan within the meaning of 
the will, and the rents and profits were not 
applicable to her support or education. Gull- 
incite v* Mosmp, 7 L. T. 190. 

To a Child.] — testator at the time of making 
his will had four children, one of them married 
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(who had then one daughter), and three others ; To “Younger Children.”] — A testator demised 
unmarried. He gave an estate to one of the i real estate on trust after the death of his wife in 

four W life, remainder to “one child” of each, i strict settlement on his four sons. A., B., C. 

provided that if the three then unmarried, i and D., and their issue male successively. He 
naming them, should never have any lawful bequeathed a legacy of 14,OOOZ. after the death 
children their part should go to the next of kin : of his wife to be paid to his “ younger children,” 

Ideld, that the first-born child of each of the namely B., C., D., E., E., G., H., K. and L. (the 

four children took a fourth share in fee, as they six latter being his daughters), in equal shares, 
successively came in esse. Powell v. Dai:ie,s. 1 so that the share of each of his said younger 
Beav. 5H2 ; 3 Jur. 8B9. children should be absolutely vested at twenty- 

one, whether the preceding trusts should be deter- 
« - A X X mined or not. A. and B. died in the lifetime 

To a of tho testator's widow without issue male. C. 

in remainder to attained twenty-one in the lifotimo of B., and on 

heirs and assipis. J. . • _ nnmirviea ^ death of the widow became tenant for life 

two elder ot whom died mfantb and unmai led . ^ ;_Held, that he 

-Held, that the eldest son of J. “ ^ 

estate m fee simple in remainder in the estates, j Prytkerch v. WUUams, 43 

.d-fAiftraerT. la L. J., Oh. 3.40 ; 14 Jar. ch D 590 

A. having a power to appoint real estate and Charitable Institution,] — A bequest of 

4,0O0Z. to all or any, or one or more ot^ the 5 qq^^ -j-Q Westminster Asylum for Pregnant 
children, or ni<u*e remote issue ot his marriage. Women; — Held, upon extrinsic evidence, and 
made his will before any child was^ born, biit context of the will, without any inquiry, 
while his wife was enceinte, bequeathing all his ;; General Ijying-in Hospital.” 

property on trust in the event of his leaving one Lninq-ni Ilomtal v. Knight, 21 L. J., 

child, that he or she should inherit all his landed ' 

and personal property ; but, in case of his leaving ^ testator, who had never been in England, 
a son and daughter, he devised and bequeathed i^equeathed the residue of his personal estate to 
ail his landed and personal property to his son, “ the hospitals of Paris and London.” In another 
save and except 4,OOOZ. to his daughter, rie same will he spoke of a solicitor, 

afterwards died, having no real estate except ^v^ose offices were in Savile Place, as his “ notary 
what was the subject of the power, but con- London” Held, that the word “London,” 
siderable personal estate, and leaving two sons the testator, included Brompton. 

and two daughters : — Held, that the will did not gemble, that it included all houses in a con- 
operate as an execution of the power over the tinuousiineof streets with the City, Westminster, 
real estate, as the devise was either void for Southwark, and the houses contiguous to 
uncertainty, or conditional on events which h^ such streets. Quiere, whether “the hospitals of 
not happened. Rimell v. Bussell, 12 Ir. Ch. K,. London” would not include all hospitals for the 
377. benefit of the inhabitants of London. Walla ee 



To Person “living and residing at J.”]— tenant for life of the lands of Aggard, which, by 
Derise of several estates to A. for life, with thetermsof liis marriage settleinent, were charged 
remainder to trustees to preserve contingent with 4,000^. for his daughters in such shares as 
reraaiiKlers, with remainder to the first and other should by will or other writiiig appoint, and 
sons of A. in tail male, with divers remainders thereby further (erroneously) recited that the 
over, with power to the persons from time to of 600?. was on the mari’iage of his daughter 
time entitled to the estates devised to lease all charged for her on the lands', and he thereby 
such estates, except an estate called Juts, and directed the said last-mentioned sum, together 
with a direction that the persons who should be with other sums amounting to 1,100?., to l 3 e for 
to and possessed of the devised estates (his married daughter’s) portion, and he then 
should not lease the estate called Juts or any also apjminted three several sums of 900?. each 
part thereof, and that every such person should to his third, fourth and fifth daughters, which, 
live and reside on the said estate called Juts, and, with sums charged on other lands, made 1 , 100 ?. 
for default thereof, all the devised estates to go each : — Held, that the will sufficiently indicated 
pver to the person next in succession, as if the intention on the part of the testator lo appoint 
person refusing or neglecting to reside or live 600?. to his married daughter, notwithstand- 
at Juts were actually dead Held, in a suit bv that he had not therein made any appoint- 
parties making title under a recoveiV suffered by «^crit to her by name, Burhe y. Lambert, 15 
A. and his eldest son against a purchaser for 
specific performance, that it was too uncertain im. ^ 

■\yhat the testator meant by the words live and ^tls Two Descriptions.] — 

reside for the court to determine that there 'u ^1™®. ^ I’emainder, in 

Itad been a forfoiture, and specific periormaiicl 1 appointment, to the 

decreed. FiUmtilmHi, y. Brmdeu.Tnm & E relations ot the name Held, 

530 ; 24 K. li. 13G. ' * * devisee tor life, filling the character to 

whom the estates were given in certain events, 
To Persons “living” or “residing” in not, because he was tenant for life, to be 
England.]~A, gave her residuary estate equally description on 

among such of her nephews and nieces as should nkimatc limitation which he afterwards filled. 
“be”iii England at the time of her decease, and the \ ^ Z ^4’ 

chddren of sueli as should be then dead “ living ” T ^ ; 1 C. & M. 

in England, such children taking only the parents’ fecott, 347 ; o L. J., C. 1 . 82 , 

of her children Where Description filled by Two Persons suc- 

childreii only \o take one of smi! ®®ssively— Superioress of Convent. ]~A testatrix 

of their mother m nglit devised her share of freehold lands to her brother 

to twoW^ Xh^ r' equally for life, and on the death of 

peramneutlv settled in either the whole to the survivor, and directed 

that two nieces who at tlio f imn nf tf survivor the share should 

death equally between the superioresses of 

excluded and that T G nid convents for the benefit of the schools 

iiW wrfn tntu he children of attached to each. The lands were sold after 

parties named! Ld as indu^ ^ purchaser 

liewA- V, 11 Hare 314 • 23 T T ^ rV!’ that the person who was superioress 

261 ; a.bm (nIhi . 1 ‘ the date of the death of the testatrix, or 

Bommur IT ) -1 Uni <i n c ' 1 1 tier lieir-at-law or devisee, should ioin in the 

conveyance i - Hold, that the dJvhie mean? 
coimtrY.” At the 4itc of the 4Tl ™i a W “"I'oworess at the date of the death of the 
death, the testatrix had me emhoi r * ® testatrix, and not the superioress at the date of 
the UnMlS survivib tenant for life, and 

Indies. Athirdiielihew As aseaf?rin4b^^^^ tlrnt the requisition of the purchaser should be 
boru andin his youlh resident'in i^hal^wtem ^ n film 
he testatrix resided. He was theiiccforHi con. ' ^ 
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trustees to pay to her the divideucls so long as 
she should continue single and xinmarried ; and 
if she should anticipate such dividends, then the 
fund to become part of the testator’s residue : — 
Held, that she toolv an absolute interest in the 
fund, MLihfm v. Colb, 9 Sim. 615 ; 5 Myl. & Cr. 
145 : 9 L. J., Ch. 110 ; 4 Jur. 261, 

Faproyided for hy Marriage ” Construed 
TTnmarried.] — A testator bequeaths the sum of 
400L sterling to each of his sister s children that 
may be alive and unprovided for by marriage at 
her death ; and in a subsequent passage of his 
will odds. [ have left small legacies to my 
sister’s children, that they may not in their turn 
become the prey of unprincipled men” : — Held, 
that this was a bequest to daughters only, and 
not to sons ; that unprovided for by marriage ” 
meant “unmarried” ; that a daughter who was 
a widow at her mother’s death was entitled to 
her Icgacv of 400^. JJn/ihar v. JBoldcro, 4 L. J. 
(O.S.) Ch. 76. 

2. Gifts to a Class. 

a. What is a Class. 

A testator directed his property to be sold, 
and the proceeds to be divided between his three 
sons and his daughter (naming them), or as 
many of them as should be then living. He 
then ref eri’ed to a po-wer of appointment over a 
fund under his marriage settlement, and to the 
appointment of 2,0002., part thereof, to his 
daughter on her marriage, and declared his wish 
to be that the residue should be “ equally divided 
among my sons, as also any other sum of money 
that I may die possessed of ” : — Held, that the 
gift of the residue of the trust fund was made 
to his sons as a class geneiully, and not to the 
three sous named in the previous gift. Fltzroy 
Y, Mich mond {Unite), 27 Beav. 186; 28 L. J., 
Ch. 750 ; 5 Jur. (N.S.) 071. 

Bequest to wife for life, and afterwards to all 
testator’s nephews and nieces living at the death 
of his wife, namely, “all the children of my 
brother 8. N.,” &c. (naming the gi’eater part, 
but not the whole of his brothers and sisters, 
and excepting one of his nieces by name, and 
giving her a legacy) Held, that this was not 
a gift to a class consisting of all the testator’s 
nephews and nieces, but to the children only of 
those brothers and sisters who were specifically 
named. Hull, In re, 21 Beav. 314 ; 4 W, R. 
104. 

Fersonal property w'as bequeathed to trustees 
ill trust for A. for life, and if she should have 
chililren that survived her, then at her death 
for her cliildren equally ; but if she should have 
no heirs, the trust fund was then bequeathed to 
B., who wa.s A.’s mother, and her heirs ;---HeId, 
that upon the death of A., without having ever 
had any is.sue, the gift over took effect, and that 
B. and all her children other than A. became 
entitled to the fund as joint tenants. Ualtin v. 
HielwUon, 6 L. J., Ch. 320. 

Bequest of residue “ in trust for my son George, 
my daughters Lydia, Mary Ann, Alice, and 
Frances, and such of my child or children, if 
any, hereafter to be born,” as shall attain the age 
of twenty-one 3mars or marry, in equal shares as 
tenants in common, but subject, as to the share 
of any daughter, whether now living, or a child 
hereafter to be born, to the trusts following”; 
the share of “ such daughter ” being settled. The 


testator had six children only, the five named 
and one other, all of whom had attained twenty- 
one at the date of the will. Of the named 
chihlren, two died in the testator’s lifetime with- 
out issue, and three survived him : — Held, that 
the five named children took as a class, and not 
as individuals, and that the whole residue was 
divisible among the three who survived the tes- 
tator. Stanhope's Trnsts, In re (27 Beav. 201), 
followed. Jackson, In re, Skiers v. Ashworth, 
53 L. J.. Ch. 180 ; 25 Ch. D. 162 ; 50 L. T. 18 ; 
32 W, K.194. 

Testator bequeathed his residue to several 
classes of persons. Some of the parties were 
members of two of the classes :■ — Held, neverthe- 
less, that they were entitled to only one share 
each. PruetiY. Osborne, 11 Sim. 132. 

A testator gave 2,0002. in remainder to his 
sisters except A., and he then gave a legacy to 
A. He afterwards gave “ to each of his "sisters, 
namel}’, B., C. and D., 5002. each ” ; and in case 
of death of either, portion to go to the surviving 
sisters above mentioned : — Held, that A. was not 
included among the surviving sisters. White v. 
Wahley, 26 Beav. 23 : 28 L. J., Ch. 70. 

Bequest to A. for life, and at her death for her 
brother and sister and the testator’s brothers and 
sisters equally. At the date of the will A. had 
one brother and sister, and the testator had three 
brothers and one sister : — Held, that this was 
not a gift to an unascertained class, hut to the 
brothers and sisters living at the date of the will. 
Ilareryal v. Harrison, 7 Beav. 49 ; 13 L. J., Ch. 
30 ; 7 Jur. 1100. 

A testatrix bequeathed the residue of her 
property to be equally divided between the five 
daughters of Samuel and Maiw L. for their own. 
use : — Held, that this was a bequest to the five 
daughters as personge designatje, and not as a 
class. Smith, In re, 9 Ch. D. 117; 38 L. T. 
905 ; 27 W. R. 132. 

To a gift equally between father, mother, 
brothers and sisters of the testatrix was added 
a direction that the shares of brothers should 
not vest till they attained dwenty-one, nor of 
sisters till they attained that age or married : 
— Hehl, that brothers and sisters constituteil 
only one class, and a child en ventre sa meie 
but not born at the time of ascertaining the 
class did not participate. Garratt v. Weeks, 
Gardiner, In re, 45 L. J., Ch. 193 ; L. R. 20 Eq. 
647. ' 

Testator directed that at the decease of his 
wife (who died in his lifetime) his real estate 
and household furniture should be .sold, and the 
moneys equalty divided “ between my nine chil- 
dren.” He then bequeathed his personal estate 
not thereinbefore bequeathed to his trustees, 
upon trust to get in and convert the same into 
monejq and paj^ and. divide the same “ equally tO' 
and between all my children,” except that his 
eldest son, John, b}’" reason of his becoming* 
entitled to a piece of property by a different 
title, should receive 302. “ less than each of my 
other children ” : — Held, that the gift of resi- 
duary personalt}' w^as a gift to the testator’s nine 
children as persons designated ; and hence that 
the representative of a child who died in the 
testator's lifetime was entitled to participate by 
virtue of the 33rd section of the Wills Act, 1837. 
Stansfield, hire, SfansJieUY. StansMd. 49 L. J., 
Ch. 750; 15 Ch. D. 84; 43 L. T. 310; 2^ 
W. R. 72. 

Under a gift to one for life, with remainder “ to 
my grandchildren ” : — Held, that the bequest 





Sii 




WILL — Construction. 


in the same manner and for the same purposes 
as thereinbefore directed, until they should 
respectively attain twenty-one, and provided 
that “incase my said nephew or any or either 
of my said nieces"” should marry under twenty- 
one, * and die Icavino^ issue, his trustees should 
make advances out of income for the benefit of 
such issue “ as they may deem expedient or think 
fit,” and directed that immediately after the 
decease of his mother, and upon his nephew and 
nieces respectively attaining twenty-one, his 
trustees should transfer one equal share of the 
trust estate to each, and provided that in the 
event of his nephew or either of his nieces dying 
under twenty-one married and leaving issue the 
issue should" take their parent’s share ; — Held, 
that the gift to the nephew and nieces was made 
to them nominatim, and not as a class. Barn- 
sliaw^ In re, 15 W. R. 378. 

A testatrix bequeathed stock to trustees in 
trust for her brother B.-G. for life, and after his 
decease in trust for his son, J. B.-G., for life, and 
after the decease of both of them upon trust for 
any immediate or dii'ect descendants of her said 
brother or nephew who should bear the name of 
B.-G. for life, and from and after his or her 
decease, or in case of failure of any such imme- 
diate or direct descendants of her said brother or 
nephew who should bear that name, upon trust 
for certain charities, with a condition of forfei- 
ture on abandoning the name of B.-G. Both 
K.-G. and his son J. B.-G. survived the testatrix, 
and J. B.-G. survived B.-G., but died without 
ever having had any issue. At the death of 
J. B.-G., the only descendant of B.-G, who bore 
the name of B.-G. was a descendant in the female 
line, 0. G. B.-G., and he had assurnetl the name of 
B.-G. by royal licence after the death of B.-G. : 
— Held^ that the intention of the testatrix was 
not that the descendants described should take 
singly and successively, but as a class for life, and 
that 0. G. B.-G., being the only member of the 
class, took the whole for life. BoherU, In re, 
Bephigton v. Boherts, 15 L. T. 450 — C. A. Bevers- 
ingori this point 50 L. J., Ch. 265. 


Begotten.”]— The words “ to be begotten ” in a 
will are construed as relating to the I’oot of 
descent, and not to the time of birth. Almaeh 
V. Horn, 1 H. & M. 630 ; 1 B. 635 ; 32 L. J., 
Ch. 304 ; 8 L. T. 415 ; 11 W. B. 505, 

The words “ to be begotten,” in a will, where 
the intention of the testator is not otherwise to be 
collected, will have their strict legal construc- 
tion. Therefore all the children of a particular 
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— Held^ that the class was to , be ascertained 
upon the latter of these two events, viz., a child 
of B. attaining twenty-one at the death of A., 
and that a child born after that period was 
excluded. Pamuis v. Jmtke^ 34 Beav. 598. 

Testator devised estates after the decease of 
F. B. and M., unto all the children of F. S. and 
M. then already or thereafter to be born of their 
bodies, male or female, for and during tlieir joint 
lives and the life of the survivor of them ; 
remainder to trustees to preserve contingent 
remainders, in trust nevertheless to permit all 
the said children to receive the rents of the 
propei'ty in e^jual shares during their lives, and 
from and after their several deceases unto and 
equally between all their issue, male and female, 
and for want of such issue over : — Held, that only 
children of F. S. and M. living at testator’s 
death were included under the gift to children 
“ now already or hereafter to be born.” Wood- 
JiO'tm V. Ilornrli^ 1 K. J. 352 ; 3 Eq. R. 817 : 
24 L. J., Ch. 549 ; 3 W. K. 303. 

^ Wlien CMldren Born after Testator's 

Death included.] — Testator devised freehold fee- 
simple estates in possession to all and every the 
child and children “begotten and to be begotten ” 
of his daughter S. for life ; and after the decease 
, of such child ami children, to the lawful issue of 
such child and children, to hold to such issue, 
his, her and tlieir heirs as tenants in common ; 
and ill default of such issue over to other persons! 
8, M. had nine children, four born in the testator’s 
life, aiid^ hve after his decease : — Held, that 
all the nine took under this devise as tenants in 
■common in tail, with cross-remainders. Moqg v. 

Mer. 554 ; 15 R. E. 185. 

A testator devised a real estate to trustees 
in fee for all the children of his two sisters then 
borii, (U' thereafter to be born, who should have 
attained, or should afterwards attain twenty-one, 
in et^ual shares. And he directed that, as the 
same should respectively become vested, the 
trustees should convey the same accordingly 
Held, that the children born after the testators 
death took a share. Edduices v. Eddowes, 30 
Beav, CU3. 

■ After the death of the ainiuitant, the testator 
directed that “the principal from which such 
annuity was derived should be equally divided 
between her five daughters, then in existence, and 
any other children, whether male or female, that 
might yet be horn ” Held, that the five 
daugliters, ami all the after-born children of the 
annuitant, were entitled to the fimd producing 
the full annuity, in equal sliares. A.ttLL'atey v. 
Affimfer, 18 Beav, 330 ; 23 L. J., Ch. 692 : 18 
Jur. 50 ; 2 W, U. 81. 

A. devised a term for years to his daughter and 
her children (she having then three children), 
“ and also to such other children as she should 
have, and the children of those children.” She 
had other children afterwards. Per cur., the 
woman and her three children took jointly each 
a fourth part, and that the after-born children 
took nothing, Alctudt v. Ellen, 2 Frcem. 186. 
And see Min Audi y. MhiAivll, 1 Atk. 413. 

^ Children Living at Date of Will, when 

included.] — Devise in trust to the use of the 
tevstator’s son H. for life, and after his decease to 
the use of J,,the son of H., for life, and after the 
decease of 3., to the use of the first and every 
other son of J. successively in tail, and in default 
of such issue, to theuse of, every son of the testa- 


tor’s said son H. thereafter to be born severally 
and successively in tail : — Held, that on the 
death of J. without issue, H. having previously 
died, the second son of H., though born at the 
date of the will, became entitled to an equitable 
estate tail in the devised lands. Harrhon v. 
Harrison, Ir. R. 10 Eq. 290. 

The testator devised an estate to his six grand- 
sons (of whom the appellant was one) “ during 
their respective lives, in equal shares, as tenanfs 
in common, and as to the respective shares 
therein of each of them, my said gramlsons after 
his decease, to the use of his first and every other 
son successively, according to seniority of birth 
in tail male ; and on failure of the issue male of 
any one or more of my said grandsons, then and 
so often as the same shall happen, 1 give and 
devise as %vell the share or respective sliares 
originally limited to the grandson wliose issue 
shall so fail, as the share or respective shares 
which by virtue of this present clause shall have 
become vested in him or them, or his or their 
issue male, to the use of the other or others of 
my said grandsons during his or their life, or 
respective lives, as tenants in common. And 
after the decease of such last-mentioned' grand- 
sons, then I give and devise the share or shares 
lastly hereinbefore limited to him, to his first and 
every other son successively according to seniority 
of birth in tail male ; and if there shall be a 
failure of such issue of all my said grandsons but 
one of them, I give and devise the entirety of all 
the said estates to the use of such only grandson 
for his life, and after his decease to the use of his 
and every other son successively according to 
their seniorities in tail male.” By a provis'o at 
the end of the will, the testator directed — “ Pro- 
vided always, that if any person whom I have 
made tenant in tail male of my said estate shall 
be born in my lifetime, then and in such case I 
revoke the devise so made to him. In lieu 
thereof, I give and devise the hereditament com- 
prised in such devise and appointment to the use 
of the same person respectively, for the term of 
his or her natural life, and after his or her decease, 
to the use of his or her first and every other 
son successively according to their respective 
seniorities in tail male,” Two out of the six 
grantlsons died without issue. The eldest son of 
the appellant was born before the date of the 
will, and by a disentailing deed executed after 
the testator's death conveyed to the appellant 
his share and interest in the said estate in fee. 
In a suit for declaration of title and consequent 
relief : — Held, that the appellant was entitled to 
an estate in fee-simple in one-fourth part of the 
hereditaments and premises, the subject of the 
suit. The words of the proviso must be construed 
in their grammatical sense, and be taken to mean 
a tenant in tail male born after the date of the 
will, and therefore not to include the eldest son 
of the appellant. The words “ shall be born in. 
my lifetime,” in the absence of any context to 
explain them, a.re to be taken as wortls of futurity. 
Couseiiuently, the gift of an estate tail to rhe 
appellant’s eklest sou, who was born before the 
date of the will, was not revoked. Gihhons v. 
Glhlnms, 50 L. J., ?. C. 45 ; 6 App. Gas. 471 ; 
45L. T. 177. 

. Testator, by codicil, gave legacies- of 500k each 
to A,, B., C. and D., who, from the other pai’ts 
of the codicil, and from the will, appeared to be 
grandchildren of his brother Henry. He added, 
-“■Item, I direct my' executors to pay out of my 
personal estate the sum of 500k apiece to each 
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child that, may be born to cither of the children 
of cither of my brothers lawfully begotten, to be 
paid to them on his or her attaining the age of 
twenty-one.” At the date of the codicil, and at 
the testator’s death, there were to his knowledge 
living several grandchildi'cn of his brothers, 
besides A., B., C. and B., and various children 
of the brothers of the testatoi-, and the testator 
was survived by one at least of his brothers : — 
Held, that A., B., C.and I), were not entitled to 
double legacies. 'Early v. lienlmo^ 2 Coll. G. 0. 
m ; 1“> X. J., Ch. 1G9 ; 10 Jur. 169. 

A testator, by a codicil to his will, gave 
legacies of 500/. each to four children, by 
name, of Ids niece, Alice Early, the eldest 
daughter of his brother Henry, and ho directed 
his "executors to pay, out of his })ersonal estate, 
the sum of 500/. apiece to each child that might 
be born to either of the children of cither of his 
brothers, to be paitl to each of them on his or her 
attaining the age of twenty-one years. The 
testator’s niece," Alice Early, besides the foui’ 
children named in the codicil, had three otlier 
children living at the date thereof Held, that 
those children were not entitled to a legacy of 
BOOL each, as the words of the codicil con- 
templated only children who might be born 
subsequently to the date of it : — Held, also, on 
the same will, by Sir John Leach, that a child 
born after the testator’s death was not entitled, 
and, by Bir J. L. Knight-Bruce, that the four 
children did not take cumulative legacies. Early 
T. MiMleto% 14 Beav. 453 ; 15 Jur. 867. 

-- — Child en ventre sa Here.]— -A testator 
directed his executors, to pay ‘‘the sum of 500/, 
apiece to each child that may be born to either 
of the children of either of my brothers lawfully 
begotten”: — Held, that the child of a niece 
born w'ithin eight months after the testator’s 
death was entitled to the legacy, and that the 
gift was not as to such child void for remoteness. 
Htovr^ v. Benlnm. 3 Be Gr. M. & G. 390 ; 22 
L, J., Ch. 823 ; 17' Jur. 821 ; 1 W. R. 115, 134, ! 
420. ''j 

A will directed that all legacies should be paid ‘ 
within six months after death. Bj'- a codicil, ' 
executed on the day of the testator's death, 
after giving 500/. apiece to .five of the grand- 
chihlren of his brothers by name, ho bequeathed 
500/. to legatees thus described, “ each child that 
may be born to either of the children of either 
of my brothers lawfully begotten ” : — Held, that 
of the children of the brother’s children, neither 
those born at the date of the codicil nor those 
begotten after the testator’s death were entitled, 
but only children en ventres Iciir meres at the 
date of the codicil and of the testator’s death. 
Townsend v. Early, 3 Be G. E. & J. 1 ; 28 Beav. 
429. And see cases i n next col. 


‘'now born or hereafter to be born who shall 
attaixx twenty-one,” in equal shares, with powers, 
of maintenance, accumulation, and advancement 
out of presumptive shares, the members of each 
class are not to be ascertained at the time the 
first of them attains twenty-one, but all the 
children are to be let in. Bateman, v. Gray. 37 
L. J., Ch. 592 ; L. B. 6 Eq..215 ; 16 W. R.‘962. 
Reversing 29 Beav. 447. 

A testator gave the accumulation of the rents, 
and profits of real and personal estate at the 
expiration of twenty years after his decease to 
such of his grandchildren,- “ now born or hereafter 
to he born during the lifetime of their respective 
parents,” as should attain twenty-one or many 
with consent, and whether born or unborn when 
any other of them should attain the age afore- 
said. At the expiration of the twenty years 
there were several grandchildren who had at- 
tained twenty-one, but two of the testator’s 
children were still living : — Held, that the shares 
of the grandchildren who had attained twenty- 
one were vested, subject to open and let in the 
claim of any other grandchildren who might 
attain the same age, and in the meanwhile the 
interest only of the vested shares -was to be paid. 
Scott Y. Scarhorough {^EmT), 1 Beav. 154; 8 
L. J., Ch. 65. 

Gift to Children “Born” or “Begotten,”] — 

Gift to all and every the children of nephews, 
and nieces lawfully begotten, includes after-born 
children. Broioie v. Groonibridye, 4 Madd. 495 
20R. R. 326. 

The testator gave to A. B.’s children, 50/. to 
every child he hath by his wife, to be paid them 
as they come of age ; there were eleven children 
at the date of. the will, thirteen at the testator’s, 
death, and three born afterwards. The thirteen, 
children living at the death of the testator are- 
entitled to their legacies, hut not those born 
afterwards. Ming rose v. Bramhani, 2 Cox, 384 ;, 
2R. R. 84. 

Devise of real estate to A. for life, and after 
her death to all the children of A. born at the- 
time of her death. A. had two children, both 
of whom died in her lifetime : — Held, that the 
shares in the real estate vested in them inde- 
feasibly at their births. Baterson v. Mills, 18 
L. J., Ch. 449 ; 14 Jur. 126. 

Gift after a previous life e.state to C. to the 
children of W. who should be living at the death, 
of testator and C. : — Held, that a child of W. 
who was born after the death of testator and 
survived C., was included in the class and took 
a share. Eox v. Garrett, 28 Beav, 19. 

The fiction or indulgence of the law which 
treats a child en ventre sa mere as actually 
born, applies only for the purpose of enabling 
such child to take a benefit to which, if actually 
born, it would have been entitled ; in all other 
cases the word “born” must have its natural 
interpretation. JUasson v. Blasstm, 5 H. R. 65 ; 
2 Be G. J. & S. 665 ; 34 L. J., Ch. 18 ; 10 Jur. 
(K.S.) 1113 ; 11 L. T. 353 ; 13 W. R. 112. And 
see S. a, 3 H. R. 407. 

CMldren eu ventre sa Here, when Entitled.] 

— The law is clear -that a devise to an infant, 
en ventre sa mere is good, though he be born 
after the death of the testator, and he shall take- 
by way of executory devise when he is born. 
1 Ereeni. 293. Y., Taylor y. Bydall, 

id.m. r 


Where Period named hy Testator.] — 

Residue bequeathed to A. and all the other chil- 
dren hereafter to be born of B., at their respec- 
tive ages of twenty-one ; those born after one 
attains that age are excluded. Gilbert v. Boor- 
man, 11 Yes. 238 ; 8 R. R. 137, 
fJequest to children of A., born or to be born, 
as many as thei'c might be, at twenty-one or 
marriage, with survivorship, and a limitation 
over on death of all, &c. : — Held, vested in those 
living when one is entitled, to the exclusion of 
those born afterwards. . WliMhread v. St. John | Anon. 

(.Lord), 10 Ves. 162 ; 7 R. R. 366, , -d 

Under a beqixest to all the children of A., I One devises, in case he have no son at the 



WILL — Construction, 


time of his death, to S. The testator dies, leaving 
his wife privement enceinte with a son ; this 
posthumous son is a son living at the testators 
death, and S, not entitled. Mrdct v. Ho))egoo(l, 

1 P, Wins. 486. 

Infant en ventre shall not take under a bequest ! 
to the children of A. living at the death of i 
testator. Coogjoi* v. Forttes, 2 Bro. C. C. 63, sed | 
qiiiere. i 

Beqiiest to all children “born in the lifetime | 
of testator ” includes child of which the feme I 
%vas enceinte at death of testator. Ti^ower v. j 
FutU. 1 8im, & S. 181 ; 1 L. J. (O.S.) Ch. 115 ; 24 | 
I-h R. 164. i 

The description of chiltben of A. does not j 
extend to a child en ventre sa mere. Ptemm v. 

2 Bro. C. G. 38 ; Pre. Ch, 201, n. S, (?., 

Id 226, 

Testator gave to each and every of his children 
born or thereafter to be born, and who should be 
living at the time of his death, 5,000^. apiece, to 
be paid at their ages of twenty-one, &c., with , 
interest from the day of his death. A child en ' 
ventre sa mere is entitled to a legacy of 5,000^., 
but the interest is to be computed only from the i 
birth. Pawlhis v. JlaicUus^'Z Cox, 425. i 

One devises the surplus of his estate to his i 
grandchildren living at his death : gi'andchildren 
born after his decease shall not take. Mmgrave 
Y. Parrg, 2 Yern. 710, 

All infant en ventre sa mere, under a devise to 
heirs of the body of the devisor begotten and to 
be begotten, cannot take by pui’chase the legal 
fee, the terms of description not amounting to 
a legal designation of him ; hut is entitled in 
eciuity, by virtue of the apparent intention, to 
the trust 'of a term attendant on the inheritance, 
thougii merged at law. Morse v. Yerioinih, 3 
Swan. 608. 

One devises the surplus of his estate to his 
chiklrcn and grandchildren ; a grandchild en 
ventre sa mere at the testator’s death shall not 
take; secus had it been to the children and 
grandchildren living at his death. Mortliey v. 
Stran<{<\ 1 P. Wms. 342 ; Pre. Ch. 470 ; Gilb. 
Eq. R, 136. 

Under a devise to all the children of A. except 
B., a posthumous child is entitled. Clarlie v. 
Pl{(he^ 2 Yes. 672. 

Where a testator makes a bequest to a person 
and his children, if there are any children in esse 
.at the date of the will, they take jointly with the 
parent ; but if words are superadded shewing an 
intention to settle the property the parent only 
takes a life interest, and for this purpose a child 
•en ventre sa mere is considered to be in esse. 
If a sen v. Clarlie,, 17 Beav. 126 ; 22 L. J., Gh. 956 ; 
17Jur. 479 ; 1 Pu 297. 

In construing a will a child en ventre sa mere 
is treated as living where the effect is to leave to 
the cluld an interest vested or contingent which 
.any other construction would take aw’ay from it, 
u nlcss there is a clear contrary intention . Pen ree 
V. Cnrrlnghni,, 42 Ij. J., Ch. 900 ; L. R. 8 Ch. 969 
22 W. R. 41. Affirming 28 L. T. 659. 

A husband gave a fund to his wife for" life, 
then to his daughter (a married woman) for life, 
and after her death to her children wdio being 
sons should attain twenty-one, or being daughters 
attain that- age or marry, and if none, then to 
•certain persons by name. By a codicil he directed 
that if his daughter should be living at the expira- 
tion of five years from the death of his wife, and 
should not then have had anj^ child or children, 
tlie f Lintl should be at once divided between the 


ulterior takers, as if his daughter w'cre dead with- 
out children. The daughter’s first child wms born 
five years and six months after the death of the 
testator’s widow :-~Held, that as the daughter 
had a child en ventre sa mere within five years 
after the death of the widowq the gift over had 
not taken effect. I h. 

A testatrix by will bequeathed residuary 
personal estate unto and equally betw^een all 
her brothers and sisters, share and share alike. 
She directed that the shares of her brothers 
respectively should not vest in them respectively 
until they should respectively attain twenty-one, 
and that the shares of her sisters should not vest 
ill them respectively until they should respec- 
tively attain that age or marry ; — Held, that the 
brothers and sisters formed one class only of 
persons ; and that a brother not born, though 
en ventre sa mere when the eldest of the brothers 
and sisters wiio attained tw’enty-one came of age, 
w'as excluded, although he wms born before the 
eldest of the brothers only wiio attained tw'enty- 
one came of age. Gardiner,, In re, Garratt v. 
JVeeks, 45 L. J., Ch. 193 ; L. R. 20 Eq. 647. 

Testator gave his estates to trustees to apply 
the profits for the use of the child with wiiich 
his wife wms then pregnant during infancy, and 
at twenty-five to the child in fee ; but in case 
the child should die before twenty-five, without 
issue, remainder over. The child wms still-born. 
Afterwards testator made a codicil affirming his 
will, and died without issue. Forty-three wmeks 
after his death his widow' wms brought to bed of 
a son ; this son cannot take the estate, though 
found to be legitimate, but it shall go to the 
devisees over. Foster v. Cook, 3 Bro. C, C. 
347. ■ 

A testatrix, wffio died in November, 1874, by 
her will in January, 1874, bequeathed to each o'f 
the three children of her niece l.OOOii. ; and if 
any of the said three children should die before 
attaining the age of twenty-one the legacy was 
to be divided betwmen the survivors of the said ; 
three cliildi*en. There wms a codicil in June, 
1874, confirming, as regarded this bequest, the 
will. At the date of the will the niece had three 
children living, the youngest being three years 
old, and a fourth child, en ventre sa mere at the 
time, and born in July, 1874, claimed a legacy 
of 1,0002. :~Held, that the three children born 
at the date of the will only were entitled to 
legacies. Emery,, In re, Jones v. Emery, 3 Ch. D. 
300 ; 34 L. T. 846 ; 24 W. B. 917. ‘ 

A testator devised his estates to trustees, in 
trust, after G.’s decease, “ in case she should 
leave only one child which should survive her,” 
to pay 2002. a year for his maintenance until 
he should attain twmnty-five, and from and 
after the time wiieii such only child should 
attain that age to raise i 0,0002. and pay the 
same to him at that age, or in case C. should, 
at her decease, have two or more children, then 
to raise an annuity for their maintenance until 
they should respectively attain tw'enty-five, and 
w'heri they respectively attained that age, to 
pay each an equal share of the 10,0002." The 
plaintiff wms en ventre sa inei'e at the testator’s 
<leath, and was the only child of C. w'ho smwdved 
her : — Held, that the bequest of the 10,0002. 
wms too remote. Merlin v. Elaarave, 25 Beav. 
125. ’ 

A father directed the income of one-half of 
his residuary estate to be paid to his son during 
his life and afterwards to his lawful issue ; one ot 
the issue, wms en ventre sa mere at the date of the 
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death of the tenant for life, hut his parents were 
not married till after tliat date, though before the 
hirtli of the child : — Held, that such child was 
not entitled to share in the distribution of the 
half of the residue. Coyla>;ii, In re, 45 L. d., Ch. 
118; 1 Gh. H. 460; 88 L. T. 680; 24 W. B. 
204. 

20,00OZ. left to executors in trust to dispose of 
in such proportions, &;c., as they should think fit 
amongst such of the testator’s relations as should 
not be worth 2,00uZ., and should apply within 
two years after the testator’s death. One within 
the description applied and had a sum ordered 
her, but died before it w’as paid; — Held, her 
representative entitled to it. A child born after 
the death of the testator, wdio was of con- 
sanguinity, claimed and died without issue - 
Held, not within the description, though en 
ventre sa nhao at testator’s death. Bennett v. 
Jhmywood, Arnbl. 70S. 

A testatrix directed that a fund should be 
accumulated, and that when the youngest of the 
children of her nephew and nieces, A., B. and C., 
who should have been born and living at the 
time of her decease, should attain twenty-one, 
the accumulated funel should be divided equally 
among all such children of A., B. and G, as 
should then be living, with a provision that if at 
the period of division any children should not 
personally claim their shares within twelve 
months their shares should go over to the others. 
There were children born in the lifetime of the 
testatrix, and others born after her death, two 
of whom were en ventre sa mhre .‘—Held, that 
the clause as to personal claim was not sufficient 
to restrict the preceding gift to children who 
attained twenty-one before the period of division, 
and that all children living at the p^priocl of 
division, whether born before or after the death 
of the testatrix, were entitled. Blaamn v. 
Blamn, 5 N. B. 65 ; 2 De G. J. & S. 665 ; 84 L. J., 
Gh. 18; 10 Jur.(N.S.) 1118: 11 L. T. '858; 13 
W. B. 113. And see S. a, 3 N. B. 407. 

Held, also, that a child en ventre sa mere is 
only to be treated as born where such construction 
is necessary for the benefit of that child, and that 
therefore the distribution was not postponed till j 
the youngest child en ventre sa mere at the death 
of the testatrix attained tw‘enty-one. Ih, 

Held, also, that the wmrds •‘born and living” 
were used for the purpose only of ascertaining a 
period of time, and ‘were not a description 
of children as objects of the bequest, and there- 
fore children in utero were not included, lb. 

The rule of construction by which a child 
en ventre sa mere is in law considered as a child 
in esse is not confined to cases in which the 
miborn child is benefited by its application. 
Dictum m Thelhmon V. Woodford (11 Ves. 112, 
140) considered and approved. Blasson v. 
Blasmn (supra) distinguished. BiirroLCS, In re, 
Cleghorn^. Burrows, 65 L. J., Ch. 52 ; [1895] 2 
Gh. 497 ; 13 B. 689 ; 73 L. T. 148 ; '43 W. B. 
688. 1 

See also Mogr/ v. Jlog//, 1 Mer. 654 ; 15 B. B. I 


j tively ; and upon their deaths respectively the 
I principal of such residuary property to which 
i each should be entitled for his or her natural 
life should go to the child or children of the 
person or persons respectively so dying, in equal 
shares and proportions, and the testator statetl 
his wish to be, and he recommended such child 
or children to invest the amount of their respec- 
tive shares in the purchase of farms. The tes- 
tator had two brothers, J. and C., and one sister, 
M., all of whom were married, and had families. 
G. and M. w^ere both dead at the date of the 
wall. J. was then alive, but predeceased the 
I testator Held, that the residue was divisible 
equally between the families of the two brothers 
and the sister, so that each stirps took one- 
third share. Walsh v. Blayneu, 21 L. E., Ir. 
140. ‘ 

A testator, by a codicil to his will, bequeathed 
to the widow of his deceased son the interest 
accruing from a sum of money, the payment 
thereof to cease upon her death or second 
marriage. He directed his executors to divide 
the principal sum “amongst my surviving male 
and female children. {Should a male or female 
child’s death precede mine, his or her share to be 
divided equally between the male and female 
children of such son and daughter deceased.” 
One son and tw^o daughters of the testator were 
dead at the date of the codicil ; the two daugh- 
ters each left one child. Eight children of the 
testator survived him : — Held, that the class of 
persons entitled under the gift were children of 
the testator living at his death and, per stirpes, 
the children living at his death of any child of 
the testator who had predeceased him, whether 
before or after the date of the codicil ; conse- 
quently the fund was divisible into tenths 
among the eight surviving children of the tes- 
tator and the children of the two daughters 
who died in his lifetime. Miles'^, Tiidtcin/, 49 
L. T. 664. 

Sect, 38 of the ‘Wills Act, preventing lapse in 
case of gifts to a child or other issue of the tes- 
tator, does not apply where the tievise or betpiest 
is to children as a class. Hari'ey, In re, Harreij 
V. miotc, 62 L. J., Gh. 328 ; [1898] 1 Ch. 567 ; 
3 B. 247 ; 68 L. T. 562 ; 41 W. R. 293. 

The principle is, that the section leaves the 
construction of class gifts unaltered, and that 
these gifts are still to be read as gifts to those 
only wffio survive, and not as gifts to the possible 
members of the class who die in the lifetime of 
the testator ; and that the gift in regard to those 
children who so die is not to be treated as a gift 
to individuals. Where, therefore, a possible 
member of such a class of children died in the 
tevStator’s lifetime, leaving issue that survived the 
testator, and there was never, in fact, any other 
possible member Held, in conformity with the 
above principle, that s. 83 of the Wills Act did 
not apply. Olmy v. Bates (3 Drew. 319) and 
Browne v. Hammond (Johns. 210) followed. 


Children of Objects deceased at Bate of tor's Beath.] — Where a will contains a gift to a 
Will,]— -A testator, after bequeathing several class whose members take at or before twenty- 
pecuniary legacies, gave the residue of his real one and must all be ascertained within the legal 
and personal estate to trustees, on trust to sell peiuod, a proviso settling the shares of members 
and invest the surplus after payment of his debts, of the class upon theraselves for life and then 
and pay and divide the income unto and between upon their children will be good as to shares of 
all his brothers and sisters, share and share alike, members bom in^the! testator’s lifetime, whether 
during the terms of their natural lives respec- or not there are An fact members subsequently 



Tenajit for Life incltided m Gift over to a Class,] 
-Bequest to testatoi*^s daughter, Martha, for 
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boru, as to whose shares the settlement cannot 
take ejRfect. Rmsell^ In re^ Dorrdl v. Bor veil, 
64 L. J,, Cln 891 ; [1895] 2 Ch. 698 ; 12 B. 499 ; 
78 L. T. 195 ; 44 W, E. 100— C. A. 

And are PERPETUITY. 


Gift to Children of UTephew to he vested at 
Twenty-five — Children horn before and after 
Testatrix’s Death.] — Testatrix directed that as 
to one moiety of the residue of her estate the 
trustees should hold it u^wn trust for the benefit 
of the children of her nephew, W. H., to be vested 
interests in them, as to sons on attaining the 
age of twenty-one years and as to daughters 
on their attaining twenty-five years or being 
married before that age ; and in case a daughter 
shouki marry under age, power was given to 
the trustees to settle her share. Power was also 
given to the trustees to apply the income of an 
expectant share of child for maintenance, 
education, and bringing up, and also to apply 
half of an expectant share for advancement in 
life. In case all the children of W. H. should 
die without taking a vested interest, there was a 
gift over to testatrix s hrothers and sisters, kc. 
W. H. had seven children, four born before the 
testatrix’s death, all being now infants, and three 
afterwards. A daughter, one of the four, had 
married under age :-~Held, that the four children, 
and those only, could take, and that the daughter 
took a vested interest ’which at present w^as 
one-fourth, ■ Elliotf^ v. Blliott (\iost, cols, 908-9) 
followed. Coppard^ In. re, Jlowlett v. Hodson, 
56 L. J., Ch. 606 ; 35 Ch. D. 350 ; 56 L. T. 359 ; 
35W. Pv.473. 


“ E. and the Other Children ’’—Children 
living at Bate of Will.]— Testator bequeathed 
all the stock in the funds ivhich he might die 
possessed of to trustees upon trust, to^ pay an 
annuity to his wife for life, and after her decease 
upon trust to pay and apply the dividends of the 
stock to and for the proper use and benefit of E., 
the eldest daughter of his brother J., and the 
other children of his said brother, in equal shares 
for their respective lives ; and he directed that 
the principal stock should be divided and appor- 
tioned to and amongst all and every the lawful 
issue of the said E. and the other children of his 
brother in equal shares and proportions, and be 
assigned to them respectively upon their severally 
attaining the age of twenty-one years, and to the 
survivors or survivor of them. He left the 
residue of his estate to his wife. By a codicil he 
cx^jlained that by E., the eldest daughter of his 
brotiier,he nicant an illegitimate daughter called 
E, At the date of the testator’s will and of his 
death his brother had three children only, 
namely, E., M. aiid J. Of these E. survived the 
widow, anti had a child, who also survived the 
widow, M, died in the widow’s lifetime, leaving 
a child who survived the widow, and J. died in 
the widow’s lifetime, without leaving issue: — 
Held, that by the expression “ E. and the other 
children” the testator intended the three children 
of his brother living at the date of the will ; that 
each of the three children took a life interest 
only in one-third of the dividends ; and, conse- 
quently, that upon the death of the widow' E. 
took a life interest in one-third of the dividends, 
and each of the children of E, and M. took one- 
third of the capital. Leaeh v. Leack^ 2 Y. k 0. 
C. C. 495 ; 7 Jur. 243. ' . 


life, w'ith power to ap})oint by will amongst her 
children ; but if she should die without leaving 
any, then to and amongst “such of his children 
as should be living at his decease,” and if any 
should die befoi-e becoming entitled to receive 
a share of the fund leaving issue, the share to 
be distributed amongst their children : the tes- 
ta‘tor died leaving five children living at hi^j 
decease ; Martha died without issue : — Held, 
that her personal representatives ‘were entitled 
to one-fifth of the fund. Jrntt'unjr Xnvmon 
10 Sim. 219 ; 3 Jur. 748, 1068. 

Gift to a Class “ from A. downwards.”] — A 

gift to a class “from A. downuvards ” wots held 
to be iiiGliislvc of A., and entitled her to share 
in the gift. Lett v. Oshorne, 51 L. J.. Ch. 910: 
47 L. T. 40. 


Class described by Eelationship— Half-blood.] 

— A gift in a will to a class of persons describe<l 
by relationship will, in the absence of an over- 
ruling context, be construed as a gift to all 
persons answering the relationship, whether of 
the whole blood or of the half-blood : therefore, 
a bequest simply to “the sisters of A.” -will 
extend to A.’s sisters of the half-blood. limL 
In re, 57 L. J., Ch. 790 ; 36 W, E. 682. 


c. "When Class Ascertained. 


i. Children. 


Immediate Gift— Children living at Death of 
Testator.]— Gift by will to the children of a 
deceased sister is a gift to those who were living 
at the death of the testator. 17 v, Franch, 
2 Cox, 190 ; 2 Bro. C. C. 658 ; 2 E. E. 29. 

A will can never relate to a child W'ho was not 
in esse tiU some years after testator’s death. 
Ileathe v. Heath e. 2 Atk. 122. 

A. devises 20Z. apiece to all the children of his 
sister B. A child born after making of will, and 
before testator’s death, shall take. Garlrand v. 
Maijot, 2 Yern. 105 ; 2 Freem. 105. 

Devise in favour of children of testator’s sister : 
— Held, on construction of the whole will, to 
apply to such children only as were living at the 
testator’s death, and not to include after-born 
children. 8eott v. Harwood., 5 Madd. 332 ; 21 
E, E, 300. 

Where there is no immediate devise to children 
and grandchildren generally vesting in possession 
on death of the testator, after-born children are 
excluded ; but if the vesting in possession be 
postponed, then after-born children in esse at 
the time of distribution are entitled, though 
devise immediate. Crone v. Odell^ 1 Ball k B. 
483.^ Affirmed, 3 Dow% 61 ; 15 E. E. 20. 

Where devise immediate, and the description 
of persons to take general, those answering it 
on testator’s death alone can take, and after- 
born children are excluded ; bub where the 
enjoyment is postponed to a particular period, 
or until a particular event happens, those then 
answering the description will take, and after- 
born children will be included. S. 6'., 1 Ball k B. 
459. Affirmed, 3 Dow, 61 ; 13 E. E. 20. 

E. devised all her real estates to trustees for a 
term of five hundred years, to raise 200Z. for the 
purposes in the will mentioned, and after the 
determination of that tei’m, and subject thereto-' 
to other trustees for one thousand years, in trust 
to pay out of the rents certain annuities ; and 
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subject to the said two terms, she gave the 
premises to all and every the child and children 
of her brother T. and the heirs of their bodies, 
kG. T. had two children at the death of the 
testatrix and one born afterwards, but before 
the death of the annuitant. This is an immediate 
devise ; and the last-mentioned child being born 
after the testatrix’s death, is not entitled to any 
share of the premises. Singleton v, Gilbert, 1 
Cox, OS. 

A devise to a man and his children of personal 
estate. A child born after the death of the 
testator shall not take. Cooli v. Cooli, 2 Vern. 

One devises the surplus of his estate to his 
grandchildren living at his death. Grandchildren 
born after his decease shall not take. Musgmi'e 
V. Parr if, 2 Vern. 710. 

Devise thus : “ All the rest of my estate I give 
to be equally divided between niy three daughters, 

F,, G. and A. and all my grandchildren and great- 
grandchildren, or so many of them as shall be 
living within two years next after my decease.” 

This was held to extend only to those then born, 
and not to any to be born within two years after 
testator’s death. Trelawney v. 3Mesworth, 

Golles’s P. C, 1 6B. 

Bequest of residue to children of A., the 
interest to be paid for their learning, and at the 
age of twenty to be equally divided between 
them : but if A. have no children, the interest to 
be paid to A. for seven years, and then the whole 
to be paid to her. Whether after-born child shah- 
take, qufere on. A new bill by the husband after 


and without issue. The first clear designatiou 
of nephews and nieces, living at his death, as the 
sole objects of his bounty, not altered or controlled 
by the subsequent designation of the brothers 
and sisters, admitting questions of doubtful con- 
struction as to after-born children. JBarlter v. 
Lea, 3 V. & B. 113. 


CMldren bora 
-Testator gave 

the residue of his real, andi personal estate to his 
wife for life, and upon her decease he bequeathed 
it to the children of A, and his wife Jane, to be 
equally divided amongst them, the said Jane’s 
children, and not to any children by any bthei: 
marriage of either party ; the residue is divisible 
amongst the children of A. and his wife who were 
living at the death of the wife, but will not 
extend to children born after that time. Ayton 
v. Aytan, 1 Cox, 327. . 

Bequests to the testator’s wife for life, then 
after an appropriation to answer annuities, to 
the children of the testator’s brothers and sisters. 
All the children living at the death of the testator 
and those born afterwards before the death of 
the wife had vested interests, a codicil in favour 
of the same objects, only restrained to those sur- 
viving at the time of distribution, being held to 
I apply only to the capital of the fund appro- 
■ priated to the annuities. AHMleton v. Messenger, 

5 Ves. 136 ; 6 R. R. 1. 

Devise of real estate to H., the testator’s 
daughter, for life ; and after her death without 
issue to sell and divide the money among all and 
every the children of his two sisters. The sisters 
had several children born in the lifetime of testa- 
tor ; one of them had a child born afterwards, but 
in the lifetime of H. H. died without iasue :--- 
Held, the after-born child entitled. SBa/riLMy^^- 
Hdlhter, Ambl. 334 ; 1 Bro. C. C. 530, n. 

Child born after death of testator decreed to 
take under a general gift to A. for life, then to 
the children of A., but this point not contested, 
Simmons y. Vallance, 4 Bro. C. C. 345. 

A legacy of a sura to be divided among children. 
All those born before the time of division take. 
PuUford V. Hunter, 3 Bro. 0. C. 416. 

Devise to S. for life, and after her decease 
estate to be settled by counsel, and go amongst 
testator’s grandchildren of male kind, and issue 
in tail male with remainder over. Only one 
grandchild was born in testator’s lifetime, but 
two were born afterwards, before death of S. •— 
Held, such after-born children were entitled, 
Marshall v, Bonsfield, 2 Madd. 166. 

Bequest of residue after death of testator’s 
wife to five of his children, and to “the son of 
his son T. or his other children that is living ” : — 
Held, to pass shares to children of son born after 
the testator’s death, and before the death of the 
wife. Tehbs y, Oarjgenter, 1 Madd. 290 ; 16 R. B. 
224. ' ■ ■ ' ' 

A gif t of a sum on death, of a tenant for life to 
the children of A. includes only children of X, 
born at the death of the tenant for life, notwitb- 
. *.v, standing the gift was made by reference to 

Residuary disposition to the children of the another and independent gift, which included 

• ' ' ' — • » T ..c Batson y. Howlands,!^ lx 

L14W.E, 261. 

Where property is limited to A. for life, and 
■ ' subsequent limitation in 


Future Gift — Remainder — 
before Period of Distribution.] 


determined ; Lord Camden, Chancellor, was 
clearly of opinion that the interest vested at the 
death of the testator, being given per verba de 
presenti, and that the after-born child was 
excluded. Hodges v. Isaac, Ambl. 348. 

Bequest of 1002. each to the testator s two 


the testator’s death an equal share in the income 
of the property during the life of wife. Jubber 
v. Jubber, 9 Sim. 503. 

A testator gave 5,0002. to be invested in the 
names of trustees for the benefit of a tenant for 
life, and at his death the principal to his son and 
unmarried daughters as he might by will direct, 
and failing such direction, to them equally ; — 

Held, that “ unmarried daughters ” meant those 
who were unmarried at the date of the codicil. 

Hall v. Bobertson, 4 De G. M. k G. 781 ; 2 Eq. 

R, 15; 23 L. J., Ch, 241 ; 18 Jur. 635. Re- 
versing 1 W. R. 464. 

testator’s brothers and sisters as aforesaid (named all childi;en <A A. 
previously as legatccvs) who shall be living at his 663j^ 1 1 W, R, 2: 
decease, at twenty-five equally ; but in case of ^ ^ . 

the decease of any of the aforesaid brothers and the will contains^ a ^ 

sisters having issue, then the child or children to favour of A.’s children, and a question arises 
have the same share as if the parent had been as to which of . the children are te participate, 
living at his decease, with maintenance and sur- the court will not decide the question until the 
vivorsbip in case of the death of any unmarried death of A,, 'when all the parties interested in 

/ ' ''Voiw XT, ' ^ ' 29 
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default of such child or children should sink into 
the residue. After the death of the testator, the 
son was adjudicated a bankrupt; at the date of 
the adjudication he had two children : ' other 
children were born to him afterwards : — Held, 
that the children born after the adjudication 
were entitled to share in the fund subject to 
the contingency of their attaining tw'enty-one. 
Bedson\s Trusts^ 54 J., Ch. 644; 28 

Ch. H. 523 ; 52 L. T. 554 ; 33 W. E. 386-^C. A. 

Testator gaye his property to his widow for 
the benefit of his children so long as his wife 
remained unmarriedj and, in the event of her 
marrying, gave her a life interest in 2,000Z., 
which he directed to be invested, and, in the 
event of her death, to be divided equally 
between his children. He then authorised 
certain advancements on loan to be made to 
his children, and continued, ‘‘ At my wife’s death 
the estate then remaining is to be divided into 
four parts, and the proceeds divided equally 
amongst the children then surviving.” The 
widow married again : — Held, that the residue 
vested in the children living at the widow's 
remarriage. Dear, In re, Selby v. Bear, 58 
L. J., Ch. 659 ; 61 L. T. 432 ; 38 W. R. 31. 

A testator devised a house to his son for life, 
and after his death to his son’s wife for life, and 
after the death of the survivor to a, trustee upon 
trust to sell and hold the proceeds in trust for 
all the testator’s children then living, and the 
issue then living of deceased children. The 
testator subsequently revoked the life interest 
given to his son and his son’s wife, both of whom 
were still living : — Held, that there was an 
iminediate devise to the trustee upon trust for 


discussing the question are in esse. Heather v. 
Minder, 5 L. J., Oh. 41. 

A testator devised and bequeathed to his trus- 
tees aU his freehold, leasehold and personal 
estate, in trust to accumulate the rents and 
interests until his daughter H. attained twenty- 
one, then to be divided between his children, W., 
A. and H. ; and he directed that the rents and 
interests arising therefrom after his daitghter 


it before the arrival of the event. IVood, In re, 
Iloore V. Bailey, 43 L. T. 730 ; 29 W. E, 171. 

In a legacy to the children of A., those horn 
before the time of distribution are entitled to 
share, unless a time of distribution is expressly 
provided, excluding those born afterwards by 
the necessity of a previous distribution. Walher 
V. Shore, 15 Ves. 125 ; 10 E. E. 41. 

Bequest of the produce of the sale of a copy- 
hold estate to A., the wife of B., for life, and 
after her death to divide the principal among 
the children of B. and C. equally, and of the 
testator's reversionary interest in bank stock on 
the tleath of D., if in his name at his decease, 
and if not, at I).’s death equally among the same 
children. Tested interests in all the children, 
comprising those who died and those who came 
into existence after the death of the. testator, and 
during the lives of the tenants for life. Id. 
122 . 

'Whpe Interest accelerated.]— Where a 

fund was given to be divided upon the death or 
alienation by tenant for life among his children 
wlio should attain twenty-one, and the gift over i 
took effect upon his bankruptcy, there being! 
then three ciiildren, of whom two had attained 
twenty -one, the court allowed them the dividends 
of one-third each, but refused them the capital. 
Bnnidon v. Astoji, 2 Y. & C. C. C, 30 ; 7 Jur. 

A testator gave a fund to trustees upon trust 
to pay the income to his son during his life, and 
after his death to pay and divide the fund 
equally among all the children which the son 
might have, as and when they should respectively 
attain twenty-one, and if the son should leave no 
cliild who shall attain twenty-one, the fund was 
to sink into the residue of the testator’s estate. 
There wns a proviso that if the son should be 
adjudicated bankrupt, the fund and the income 
thereof should thenceforth immediately go and 
be payable or applicable to or for the benefit of 
the said child or children of the son “in the 
same maimer as if he was naturally dead ” or in 


were to take under the trust, was to be ascer- 
tained when the trust for sale arose, and not at 
the date of the death of the survivor of the 
JoJi7iso7u In re, Bmiily v, 
68 L. T. 20. 


tenants for life. 

Johnson, 3 R. 308 

— Children dying before Period of Bistri- 
hntion.]. — ^A testator directed his property to be 
settled upon his daughter H., in such manner 
that in case of her death it should devolve upon 
her children, if she had any, and if she should 
not have any, then that she should bequeath it 
to any person she might think fit. The word 
“devolve” imports transmission to children living 
at the death of the mother ; and upon the death 
of the mother, her husband, as representative of 
a deceased child, took no interest under the will. 
Parr v. Parr, 1 Myl. & K. 647 ; 2 L. X, Ch. 167. 

A testator, by his will dated in February, 1854, 
left the entire residue of his property (which was 
principally realty) to his trustees therein named, 

In trust for the benefit of iny dear wife during 
her lifetime, at her death to be equally divided 
among our children, Thomas, James and Mary 
Hamilton, to take what would have been their 
mother’s share, and any other of my grand- 
children to represent their parents in similar 
circumstances.” The testator died in December, 
1856, leaving seven children. His widow died in 
April, 1889. Thomas, James and Mary Hamilton 
named in the will were grandchildren of the 
testator, and their mother, the testator’s daughter, 
was dead at the date of the will. Three other 
children of the testator died in the interval 
between the date of his death and the date of the 
death of his widow. The question was. what in 
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the events which had happened was the true con- 
struction of the devise and bequest of the residue 
of the testators real and personal estate : — Held, 
tliat the tvords ‘‘ in similar circumstances ” 
atforded no ground for disturbing the well settled 
rule that where the period of distribution was 
the death of the tenant for life, and the gift was 
one among a class of persons, then the share 
of any one dying in the lifetime of the tenant 
for life went over Held, therefore, that the 
children of the testator wdio died after his death 
and before the death of his widow did not take 
vested or indefeasible interests in the testator’s 
estate ; but that the interests of such children 
so dying were devised and bequeathed to their 
children by the concluding clause in the will. 
Jlil&n, Ifi re, 61 L. T. 359. 

J. L., by his will, gave to his niece the rents of 
houses for her life, and after her death devised 
the houses to her children by her late husband, 
ill what proportions she should by her will direct. 
At the testator’s death, the niece had nine chil- 
dren, but four died in her lifetime : — Held, that 
all the hve surviving children w^ere entitled, to 
the exclusion of the representatives of those who 
died in the lifetime of their mother ; held, also, 
that these children took as tenants in common. 
Arrow v. Bellamy, 9 L. J. (O.S.) Ch. 198. 

A. bequeathed to trustees certain leasehold 
property, in trust to pay the rents to B. for life ; 
and after B.’s death A. gave the leasehold to the 
heirs and children of the body of B. lawfully 
begotten, whether males or females, equally 
between them, for all the residue of the term of 
years that should remain unexpired thereon at 
B.’s death. B. had ten children, some of whom 
died during her lifetime, and others survived 
her: — Held, that the respective personal repre- 
sentatives of the children who predeceased B. 
took equal shares in the leaseholds with the 
children who survived her. Swan y. Bowden, 
11 L. J., Ch. 165. 

A testator devised certain lands to his eldest 
son, John, and his assigns during his life and 
nfter his death to such of his children or other 
issue born in his lifetime as he should appoint, 
and in default of appointment equally among 
them as tenants in common ; in case John should 
leave no issue living at his decease, the testator 
■<levised the lands to the second son, Richard, for 
life, followed by the like provisions and limita- 
tions in favour of his children or other issue born 
in his lifetime ; in the event of Richard dying 
without lawful issue the lands were devised in 
.similar terms to the testator’s third son, Emanuel, 
for life, with the same provisions and limitations 
ill favour of his children or other issue born in 
his lifetime ; and in the event of Emanuel dying 
without issue the lands were devised in similar 
terms to the testator’s fourth son, Robert, for his 
life, with the same provisions and limitations in 
favour of his children or other issue horn in his 
lifetime. The will then provided : “ And in case 
my said son Robert shall leave no issue living at 
the time of his death, then, subject as aforesaid, 
I give and bequeath the same to my daughters 
wlio^ shall then be living or who shall have died 
leaving issue then living, and their respective 
executors and administrators in equal shares, as 
tenants in common for ever.” The testator’s 
four sons survived him. Robert, the fourth son, 
and Enianuel, the third son, both died in 1853 
unmarried and without issue ; John, the eldest 
■sou, died in 1862 without issue and having, sur- 
vived his wife. Richard, the second son, died in 


1892 unmarried and without issue : — Held, that 
the daughters of the testator who were to take 
as tenants in common, under the provisions of 
the will, were to be ascertained as a class on the 
death of RobeiT in 1853 and not on the death of 
Richard in 1892,' when all the previous limita- 
tions in favour of the testator’s sons were ex- 
hausted, Archer v. Jegon (8 Sim. 446) considered 
and followed. Palmer v. Orpen, [1894] 1 Ir. R. 
32. ■ . 

— - Interests vested — Subject to be divested 
pro tanto.]— Bequest “ and after death of, <kc., 

I give and leave to each of the children of 

R., and of B. his wife, oOl., which shall be paid 
to them when they shall be of age” : — Held, 
vested legacies, and that after-born child shall 
take. Att.-(xen. V. 6Hsp!n, 1 Bro. C. C. 386. 

After specific legacies to three of the testator’s 
nieces (a sister’s children), there was a gift of 
the residue, subject to the life interest of the 
sister and her husband and of an annuitant, ‘‘ to 
be divided equalty between the daughters of his 
said sister,” and which he beciueathed ‘Ho his 
said nieces,” and a gift over if no daughter of his 
sister should be then living ; the sister had four 
daughters born at the date of the will and one 
daughter horn after the testator’s death, but 
some only survived the tenants for life : — Held, 
that all the nieces took vested interests, subject 
only to be divested by an event which had 
not happened. Locher v. Bradley, 5 Beav. 
593. 

A testator directed his trustees to pay the 
income of his personal estate between his son 
and two daughters and a grand-daughter for life ; 
the son to have one-third of such income, one of 
the daughters another third, and the remaining 
third was to be divided between the other 
daughter and the grand -daughter ; and from and 
after the decease of each of the tenants for life, 
the trustees were to pay and transfer the share 
in the principal moneys of the party dying 
equally amongst all and every his or her chil- 
dren ; and there was a gift over, in case of any 
of the tenants for life dying without issue, of the 
share of the party d^dng to the children of the 
others Held, that the children of the tenants 
for life took interests which vested immediately 
on the testator’s death, and that the gift was 
not to a class to be ascertained at the death of 
the tenant for life. Salmon v. Green, 11 Beav. 
453 ; 18 L. J., Ch. 166 ; 13 Jur. 621. 

Bequests to the testator’s wife for life ; then 
after an appropriation to answer annuities, to 
the children of the testator’s brothers and sisters. 
All the children living at the death of the 
testator and those horn afterwards before the 
death of the wife had vested interests, a codicil 
in favour of the same objects, only restrained to 
those surviving at the time of distribution, being 
held to apply only to the capital of the fund 
appropriated to the annuities. Middleton v. 
Messenger, 5 Ves. 136 ; 5 R. R. 1. 

Testator gave annuities to three of his rela- 
tions, and directed that if the annuities were 
paid by the interest of money in the stocks, 
at the death of the different parties the principal 
should be divided between the children of the 
deceased. One of the annuitants had five chil- 
dren living at the testator’s death, but only one 
of them survived ' the annuitant ; — Held, that 
the capital of the stock which had been provided 
to answer the annuity did not vest in the sur- 
viving child on the annuitant’s death, but vested 

29—2 




WILL — Construction . 


on the testator’s death in all the children then 
liYiiig, as tenants in common. Watson v. 

11 Sim, 73. 

S. gave 5,000?. to purchase stock, the interest 
to M. for life, then to ^Y. for life, at his decease 
to testator’s godson S., and at his death to he 
divided among his brothers equally. S. was 
dead at the time of the will made. A son of W. 
born after the testator’s death, who would have 
been a brother of S. had he lived, shall take a 
share in the 5,000?. The testator also, by codicil 
gave 4,000?. to L. for life, and in case he had no 
children, to revert to W.’s children. A daughter 
of 17., who was alive at the time of the codicil 
being nmde, but < lied before W., was held to have 
a vested interest transmissible to her representa- 
tive. Dovisme v. JMlo, 1 Bro. C. C. 53L 

Bequest of stock to testator’s wife for life, and 
then, as she should by will direct, amongst A., B. 
and C, and their respective children, and in 
default of appointment the same at his wife’s 
death to go amongst all the children equally. No 
appointment wns made : — Held, that the fund 
vested in the children living at the testator’s 
death, subject to be divested pro tanto for the 
purpose of admitting any after-born child coming 
into existence before the period of division, i.e., 
before the death of the tenant for life. Pattison 
V, Pattison^ 1 9 Beav. 638, 

Testator directed the residue of his personal 
estate after the death of his wife, who was tenant 
for life, to be divided as follow^s: to his five 
nephews and nieces, A., B., G., H. and B., two 
shares each, and to their children one share each ; 
the nephews and nieces survived the testator 
Held, that the residue vested in the nephews and 
nieces living at the testator’s death or born in 
the lifetime of the tenant for life, the children 
taking per capita, hut the shares of each of the 
nephews and nieces being double that of each 
child. Cooker v. Boicoi, 4 Y. &: C. 244. 

Future Gift— -Executory.]— Testator directed 
all his propertj’’ to be sold and brought into the 
funds in the names of his executors, in trust for 
all his grandchildren, to he divided equally 
among them at the expiration of twenty years 
after his death Held, that all the grandchildren 
living at tho^ death of the testator took vested 
interests, subject to be opened to let in after-born 
grandchildren. Ojjj^enhei m, v. Henry, 1 AV. E. 
126. 

Testator gave 30,000?. nnto and amongst the 
chihlren of his daughter who should be living at 
the time the eldest should live to attain the age 
of twenty -four years and the issue of such of 
them as might be then dead, to be equally 
divided amongst them per stirpes, and not per 
capita, and to be paid to them res}>ectively when 
and as they should attain twenty-four, but with- 
out interest in the meantime. At the testator’s 
death, his daughter had three children, who 
were of the ages of thirteen, twelve and nine 
Held, that the testator intended that such only 
of his daughter’s children should take as should 
be living when tlie eldest for the time being 
should attain twenty -four, and consequently that 
the bequest was too remote. Podd v. Wake, 8 
Sim. 615. ^ 

A bequest to all the children of A. and their 
issue, share and share alike, and to be paid 
twelve months after the testator’s death, is an 
absolute gift to such children of A. as are living 
at the testator’s death. Blitter v, Oifiima 7 iey, 4 
Ites, 70 ; 6 L. J. (o.s.) Oh. o4 j 28 E. Ik 6. 


A testator bequeathed the residue of his estate, 
after the death of two persons, to such childreii 
of B. as should be then dead leaving children * 
he directed that the children should stand in the 
place of their parents : — Held, that the children 
of such children of B. as died in the testator’s 
lifetime took no share of the residue. Id. 

Legacy of 300?. to E., to be paid at twenty-one 
or marriage, but if she died before, then to the 
younger children of F. E. having died unmarried, 
under twenty-one : — Held, to vest in such, of the 
younger children as were living at that time. 
Mlison V. Ahry, 1 Ves. 111. 

Testator had four daughters. A., B., C. and D., 
and by his will gave 4,000?. to each of his» 
daughters A. and B., with a direction that if 
either of them died unmarried, 3,600?., part of 
the 4,000?., should be divided among his sur- 
viving daughtei'S and the child or children of 
such of them as should be tlien dead. A. died 
unmarried. C. had five children, two of whom 
survived A., but the other three died in her 
lifetime. The five children of C. took vested 
interests in equal fifths of the fund, as well 
those who died before as those who survived A, 
Stanley v. IFnw, 1 Cox, 432. 

A testator gave his residuary real and personal 
estate upon trust for his wife for life, and after 
her death upon trusts for the testator’s issue, 
with executory trusts for his sister and her 
issue ; and in default of such issue of himself 
and his said sister, “ or upon their total extinc- 
tion under twenty-one years old,” he bequeathed 
the said residuary estate unto his first cousins by 
their mother’s side and the issue of such of them 
as might happen to be dead per stirpes, and to- 
their heirs, executors, administrators and assigns, 
for ever as tenants in common, and not as joint 
tenants : — Held, first, that the gift to the cousins 
was not too remote ; secondly, that it was not 
a gift to a class to be ascertained at a future- 
period, but that the first cousins ex parte 
materna living at the testator’s death took vested, 
interests liable to be divested to the extent 
required to let in other first cousins bom 
before the period of distribution ; thirdly, that 
the_ shares of first cousins who died before the- 
].)eriocl of distribution leaving no issue were not 
divested, but went to their real and personal 
representatives ; fourthly, that the share to a. 
first cousin who died before the period of distri- 
bution leaving children went to those children., 
Baldwin v. Boyers, 3 De Q. M. & G-. 649 ; 22 L. J., 
Ch. 665 ; 17 Jur. 267. 

A husband directed that after the death of his 
wife his trustees should pay and divide 1,000?.. 
equally between such ten of the children or 
remoter issue of PI. as the trustees should think 
fit. At the death of the widow there were only 
six descendants of PI. living -Held, that the- 
sum was to be divided equally amongst them.. 
Carthew v. EnragJit, 26 L. T. 834 ; 20 W. Ik. 
743. 

Ejffect of charging Land or Personalty.} 

— Legacies in trust for grandchildren then in- 
existence by name, to sons at twcnty-threcr, 
daughters, at twenty-one : mesne interest for 
edqcation ; surplus to accumulate with survivor- 
ship ; residue for all the gi’andchildren generally 
for their benefit “as aforesaid,” By codicil a 
fund was set apart to pay life annuities : — Pleld, 
that grandchildren born after the testator’s death 
were not entitled to a share of the residue into 
which the fund under the codicil falls, after the; 
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purpose answered. Hill v. Cliaiman^ 1 Yes. ' tained at the 
405 ; 3 Bro. C. C. 391. . to, Bortoft 

A testator directed a reversionary sum to fall j A testator 
into his residue. He gave an annuity to A. for : real and pers 
life, and his residue to a class of childi'en who ■ sale and cor 
sliould attain twenty-one. The only residue was j arise therefr 
the reversionary sum and the fund set apart to : wife and cl 
answer the annuity. On the death of A, : — were theii’ d 
Helil, tiiat children born in the life of A., but balance thei 
after one of the class had attained twenty -one, declared; ai 
were excludetl, and did not participate in the of his child 
fund then distributable. Ilagger v. Payne^ 23 afterwards, 
Bcav. 474; 26 L. J., Ch, 617; 3 Jur. (n.S.) interest in tl 
479. an}' child o 

Where a residue, consisting partly of rever- such last-m 
sionary pro})erty, is given directly to a class, be entitled t 
the class is to be ascertained at once, and not his, her, or 
from time to time as the reversions fall into been entitlec 
possession, and become distributable, //a the determin 

A testator, by his will, directed a fund to be the trust p 
set apart to answer an annuity which he directed given, upon 
to be paid to his wido\y. After her death he and amongst 
<lirected the fund to form part of his residuary children in e 
estate : and he bequeathed his residuary estate they, being 
to ail liis children ecpially to be divided between attain the a 
them, with a proviso that if any child should die daughter or < 
either in his lifetime or after his decease, and marry, for t] 
before the part or share bequeathed to such child Upon the q 
should become a vested interest, without leaving period of dis 
issue, then such share should go to the survivors, whom such 
but in case any child should die leaving issue, that no disti 
then such issue should take their parent’s share : death of the 
— Held, that the second branch of the proviso all the test; 
must be read in connection with the first, and would be ,e; 
that in both the death contemplated was a death Pi 1 % Hucoi 
before the share vested in possession. King v. 

CiilUn, 2 De G, & Sm. 252. Where m 

Beqixest of residue in trust, after payment of Testator.]— 
an annuity of oOZ. to A. for life, to apply the sonal estate ; 
residue of the interest towards the maintenance of them has 
of the children of B. until twenty-one, and, in the death oj 
ca.se of the death of A. during their minority, to and shall es 
apply the whole, or so much as was necessary, in shall afterwi 
the same way, and after the death of A., when shall take pe 
such children attained twenty-one, to transfer v. Bmdhiry 
the principal to them. There was a gift over in Legacy in 
case there should be no children of B. living at equally divi 
the death of A. The fund was more than suffi- survivorship; 
cient to provide for the annixity .—Held, that out of their 
the gift to the children was not confined to those death of tl: 
living at the death of the testatrix. Gardner v. children woi 
6 Beav. 170. birth of a ch 

A testator devised his freehold, leasehold, and Lloyd^ Turn, 
cojiyhold estates upon trust to pay his debts ; Testator 1 
an<l subject thereto, as to one-half, he gave the grandson P. 
income to his wife for her life, aiul at her death in case he di 
-directed it should go into and form part of his children of 1 
residuary estate ; and as to the other half, he age. P. die< 
directed it to accumulate till 1875, when he P. was born 
directed it should fall into his residuary estate; grandchildrc 
and as to the residue of his estates, whether were held cr 
real or personal, the testator devised the same esse in his li 
amongst his son, his daughter-in-law, and all his the future c' 
grandchildren, share and share alike : — Held, v. Harr mm, 
that grandchildren living at the death of the A parent 
testator would alone take ; and that adult grand- child, but tl 
children could claim the immediate enjoyment children, an 
of their shares notwithstanding the accumulation Ih. 
clause. Corenfry v. Co rent ry, 2 Hr. k, Sm. 470 ; If the chil 
13 L. T. 83 ; 13 W. E. 985. ' one, then tl 

Where there was a gift of residue to a class, them, and ir 
and no tenancy for life of the income of that able, i 5. , 
residue, but the division of the principal was Hevise of 
postponed until after the death of one annuitant, 500L to M. 
the general rule that the class must be ascer- attaining,, P 
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twenty-one or marriage, and there be no children 
born of B., then the r>0()Z. to revert to A. M. 
died before twenty-one unmarried : — Held, that 
children born of B. after death of M. entitled. 
Jfiitcheson v. 2 Madd. 124 ; 17 E. E. 198, 

Bequest of shares, the profits to be invested 
and the interest applied in the education of the 
children of A. and B., in equal shares ; “ and on 
their attaining twenty-one, the whole to be sold 
and divided equally among them.” There was 
a gift over if A. and B. wshould die without issue. 
A. and B. had no child at testators death : — 
Held, that all the children of A. and B. took, and 
that the class was not limited to those born when 
the first attained twenty-one ; and, secondly, 
that the children of A. and B. took per capita, 
and not per stirpes. Avmtfage v. Williams^ 27 
Beav. 346. 

H. by her will gave 100?. to each of the 
children of M. who should attain twenty-one 
years. At the death of the testatrix M. had no 
children : — Held, that none of her after-born 
children, if she had any, could be entitled to the 
legacy- Rogers v. MidcJi., 48 L. J., Ch. 133 ; 
10 Ch. D. 25 ; 27 W. E. 131. 

Where Distribution postponed to a given Age,] 
—Devise to all the children of A. at the respec- 
tive ages of twenty-one ; a child born after the 
death of the testatrix shall take, Congreve v. 
Congreve^ 1 Bro. C. C. 530. 

Bequest to younger children of testator’s son, 
to be paid at twenty-one Held, vested in those 
born at the time of the testator’s death. Horsleg 

Chahmer, 2 Yes. Sen. 85, 

Trust, by will, for all the children of A. when 
and as they shall severally attain sixteen, with 
a direction for their maintenance ; those born 
after the eldest attain sixteen were excluded ; 
maintenance was directed without regard to the 
father s ability. Iloste v. JPratt, 3 Yes. 730. 

Be(iuest to children of A. born or to be born, 
as many as there might be at twenty-one or 
marriage, with survivorship, and a limitation 
over on death of all, &c. Held, vested in those 
living, when one is entitled, to the exclusion of 
those born afterwards. IVWhread v. St, John 
{LnvdC), 10 Yes. 152 ; 7 E. E. 366. 

Bequest of a residue to all the children of A., 
the daughters’ shares to be paid at twenty-one 
or marriage, the sons’ at twenty-one, or to be 
sooner advanced for their benefit, with survivor- 
ship and interest for maintenance. The fund 
shall be divisible when the eldest attains 
twenty -one, and the division shall be among 
those then in esse. Andrews v. Partington 3 
Bro, C. G. 401. ’ 

Testator bequeathed his residuary estate to 
trustees, upon trust to transfer the same unto 
his great-nephews and nieces, the shares of the 
boys to be transferable to them at twenty-one, 
and those of the girls at twenty-one or marria<^e, 
and to accumulate for them in the meantime, 
with benefit of accruer and survivorship ; and in 
case of the death of all the said children except 
one before their shares became vested, then upon 
trust to transfer the whole to the survivor at the 
age or time aforesaid Held, that a great- 
nephew born after the testator’s death, but 
before any of his other great-nephews or nieces 
attained twenty-one or married, was entitled to 
a share of the testator’s residuary estate. Balm 
V. Balm, 3 Sim. 492 ; 30 E. E. 192 

Where there is a gift to children as a class, 
and a ’’i ested interest is given to them, but there 


is a postponed time of payment, and another 
child is born before the period of distribution, 
such child is entitled to claim a share in his owri 
right. Blease v. Burgh, 2 Beav, 221 : 9 L j 
Ch. 226. ' ' ’Y 

Bequest to particular description of persons at 
a particular time vests in persons answering the 
description at that time exclusively. Godfrey v, 
Davis, 6 Yes. 43 : 5 R. E. 204. 

J. S. by his will, dated in 1833, directed his 
trustees to accumulate the income of his re- 
siduary real and personal estate during the term 
of twenty-one years next after his decease, upon 
trust, at the expiration of the said term, to assign 
and transfer the same unto and among all and 
every his (the testator’s) great-grandchildren being 
sons and daughters of his grandchildren, John sT. 
Maria S., and Harriet S., equally to be divideci 
between them, if more than one, as tenants in 
common, and if there should be Init one great- 
grandchild, then to such one, his or her "heirs, 
executors, administrators, and assigns, and in 
trust in the meantime to pay the whole income 
of the trust premises unto the respective parents, 
his said grandchildren, John, Maria, and Harriet, 
respectively, and their respective assigns equally : 
and in the event of there being no such child or 
children of his said grandchildren, the testator 
directed that the whole of the said trust premises 
and the accumulations should belong to E. M. F. 
absolutely. Testator died in 1837, John S. died in 
1848 without leaving issue, and Maria and Harriet 
8., who were respectively of the ages of forty-two 
and thirty-eight years, although married, had not 
had any children at the expiration of the period ■ 
of accumulation. An amicable settlement and 
compromise of the rights and interests of the 
various parties claiming to be entitled under the 
said will, including the said Maria and Harriet 8., 
was subsequently entered into Held, that the 
testator did not intend that at the end of the. 
period of accumulation there should be no longer 
any continuing trust ; and that the two surviving 
gmndchildren were entitled to receive the income 
of the trust premises during the continuance of 
their joint lives and the life of the survivor, and 
that after the death of such survivor the said 
E. M. F. was entitled (in the event of no great- 
grandchild being born) to the corpus of the 
accumulated fund. The compromise above re- 
ferred to declared to be for the benefit of the 
married ladies, and ordered to be confirmed. 
Conduit V. Soane, 4 Jur. (n.s.) 502 : 6 W. E. 
667. ’ 

Bequest to J. (a younger son of A.) as soon as 
he should attain tw^enty-one ; but in case he 
should die before attaining twent3'‘-oiie, then te 
such of the other children of A. as should attain 
tw^enty-one ; J. died an infant Held, that the 
words “ such, icc., as should attain tw’-enty-one” 
were equivalent to “at twenty-one,” or “when 
and as they should attain twenty-one,” and that 
on D. s death the share of a child who had then 
attained twenty-one became immediately payable, 
and no after-born child (if any) 'ivould be entitled 
to a share in the fund, GUlman v, DauJit, 3 
K. &:J. 48. 

Jestator gave the residue of his personal estate 
unto and among all and every the children, sons 
and daughters, of his daughter Elizabeth, in 

equal shares and proportions, as and when they 

should attain their respective ages of twenty -two 
years Held, that the children of the testator’s 
daughter living at the testator’s death were the 
only objects of the bequest, and that it was not 
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equally between tbe then present children of his 
son J, (whom he named), and any other children 
who might be thereafter born, as and when they 
should respectively attain the age of twenty-tlve, 
with power for the trustees in the meantime to 
pay and apply the whole or any part of the ' 


void for remoteness. MUoft v. MUott, 12 Sira, j 
276 ; 10 L. J., Ch. 363. 

A testator, after devising and bequeathing all 
his real ami personal estates to trustees, on trust 
from time to time to receive the rents and profits, 
and therewith to pay various legacies and annui- 
ties, directed that they should invest the surplus 
rents and profits at interest, and suffer the same 
to accumulate ; and he declared that they should 
stand seised of his said trust estate and the 
accumulations, upon trust that when and as 
soon as any son of either of his nephews A.andB. 
should have attained the age of twenty-five years | 
a valuation of his said trust estate should be; 
made, and that the same should then be divided 
into as many equal lots as there should be sons 
of his said nephews then living, and thenceforth 
separate accounts should be kept of the respec- 
tive portions ; and that each of his said nephev^s’ 
sons, when and as they should respectively arrive 
at the age of twenty-five years, should choose 
one of such portions as the share to be allotted 
to him and his children ; and that thenceforth 
the said portion or share should be held by 
trustees upon trust for the person so selecting 
the same for his life, and after his decease upon 
trust as to one equal moiety for his eldest son 
and his I heirs, executors, &c., and as to the other 
moiety for the rest of his children and their 
heirs, executors, &c., in equal proportions, and 
if but one child both moieties for such child 
absolutely ; but if any or either of his said 
nephews’ sons should die under their respective 
ages of twenty-five years, or having attained 
that age, should afterwards die vdthout leaving 
issue, the share or shares intended for the person 
or persons so dying should go to the others and 
other of the said nephews’ sons ; and if all but 
one should die without leaving issue, the trustees 
should stand seised and possessed of the whole 
trust estate in trust for such one surviving 
nephew’s sons for his life, and for bis children 
and child as aforesaid ; but if all the testator’s 
said nephews’ sons should depart this life 
without leaving issue, then upon trust for such 
person as should at that time be the testator’s 
heir. At the time of the testator’s death A. and 


income 

for the maintenance and education of such grand- 

There was also 


children during their minority, 
a power of advancement. J. survived the testator. 
He had at the testators death five children 
living; one other child was born four months 
afterwards, and two othei-s subsequently. The 
eldest child attained twenty-five in 181)0 : — Held, 
first, that the children of J. did not take vested 
interests under the will ; secondly, that the gift 
was to a class which must be ascertained when 
the first of the children attained twenty-five ; 
and, thirdly, that the gift was void for remote- 
ness. JParker^ In re^ Bui'lter v. Barker (16 
Ch. D. 44), followed. ElUott v. EUiott (supra) 
commented on and distinguished. Mervin, In re, 
Mervhiy, Crossman, 60 L. J., Ch. 671 ; [1801] 
3 Ch. 197 ; 65 L. T. 186 ; 39 W. K. 697. 

The testator directed that the rents of the 
trust premises should be accumulated for twenty- 
one years ; and that the accumulated fundshouhl 
be in trust for all the children of B. who should 
attain twenty-one, in equal shares. B. had six 
children who attained twenty-one. One of 
them, E., was born after the eldest had attainei 
twenty-one, but during the period of accumula- 
tion : — Held, that E., having been born before 


— — After a Iiife Interest.] — After an annuity 
for life to father of part of dividends, and 
remainder as to whole dividends subject to 
father’s annuity, gift to children when they 
attain tAventy-one is gift to all living when 
eldest attains twenty -one. Curtis v. Curtis, 6 
Madd. 14. 

A fund was given to one for life, remainder to 
such children of another person as should attain 
the age of twenty-one. The legatee for life died 
before the eldest child attained that age : — Held, 
without argument, that all the children in esse 
when such eldest child did attain tAventy-one 
were entitled to share on attaining that age 
themseh^'es. Clarlie v. Clarltc, 8 ISim. 59 ; 5 
L. J., Ch. 286. 

A testator gave real and personal estate to 
a trustee upon certain trusts for the benefit of 
his son during his life, and directed that in case 
his son should die under tAvent3’--one Avithout 
leaving issue his trustees should convert the same 
into moiie}', and divide it equally among E. H., 
the children of M, W., and the children of 
E. E., and the issue of such of them as should 
die leaving lawful issue, the issue taking their 
parents’ shares, the shares to be paid to the 
legatees being sons at twenty-one and being 
daughters at twenty-one or marriage, the shares 
during minority to be invested and the dividends 
applied for the maintenance and education of 
the legatees. M. W. had children at the death 
1 of the testator, and other children born after the 
death under tAventy -one years of age of the 
testator’s son : — Held, that all the children of 
, M. W. who were bom at the time the first of the 
' legatees who attained twenty-one attained that 
age were entitled to participate in the gift. 


upon trust for the children of his daughters Avho 
should live to attain tAventy-fi.ve. At his death 
one of his daughters had a child aaTio had attained 
tAventy-fivc : — Held, that this gift was not void 
for remoteness, but was a valid gift to such of 
the children liAung at the testator’s death as 
should attain tAventy-five. Piclien v. 3Iatthews, 
48 L. J., Ch. 150 ; 10 Ch. D. 264 ; 39 L. T. 
53L 

Testator, aaTio died in 1879, gave his real and 
residuary personal estate to trustees upon trust 
for sale, conversion, j ' ' 


^ and investment, and directed 
them to hold the investments, and the income 
thereof, upon trust to pay and divide the same 
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BoUey t. BUItnys^ 36 L. J., Ch. 344 ; 11 Jur. 
813. 

'tetator bequeathed his residuary estate to 
trustees ia trust for his wife for life, and after 
her decease ‘‘ to preserve the then remaining part 
of my estate for the grandchildren of my brother 
C., to be by them received in equal proportions 
when they shall severally attain the age of twenty 
five years : and when the youngest shall have 
attained the age of twentj^-hve years, and he or 
she shtdl have received their final dividend or 
share of my estate, the trust shall cease.” 
Testator left his widow and brother surviving. 
Bight grandchildren of the brother were in 
existence at the widow’s death, and several were 
born afterwards : — Held, that the bequest was 
not void for remoteness, but that those only of 
the grandchildren who were in existence at the 
widow’s decease were entitled to share in the 
testator's residuary estate. Xever/t v. Williams, 
5 Sim. 171. 

Where a testator, after giving certain sums in 
certain shares among the six children of A., 
naming them, to be vested and payable at 
twenty-five, with certain provisions for their 
maintenance until then, afterwards gives another 
sum of 6,000Z., subject to certain life interests, 
to all the children then born or hereafter to be 
born, to be vested and payable at twenty-five, 
and^ with the like trust for maintenance, and 
subject to the like pravisions and conditions, as 
the legacies before given to the children then 
born and named Held, that the legacy of 
6,000k was void for remoteness as to all the 
children, both those then born and also the 
unborn. Comport v. Aiistcni, 12 Sim. 218. 

A testator betiueathed a fund to trustees upon 
trust, after the determination of a life interest, | 
to pay and transfer the trust property equally 
among the female children of his sister on their 
attaining twenty-one or manying with the 
consent of their parents. At the death of the 
tenant for life the testator’s sister was a widow 
and had two daughters, the elder of whom after- 
wards married while under age with the consent 
of her mother Held, that the class to take 
must he ascertained when the first member 
became absolutely entitled to a share. Baiosoii 
V. Oliver-. Wmey, 45 L, J,, Oh. 519 ; 2 Ch. D. 
753 ; 34 L. T. 551 ; 24 W. R. 993. 

A testator gave the residue of his property in 
trust for his mother for life, with remainder to 
all the younger children of his two sisters, to be 
vested interests on their attaining twenty-one. 
There was also a clause of survivorship upon any 
of the chikireji dying under twenty-one Held, 
that those children were alone entitled who were 
bom previously to the death of the tenant for 
life, Berheley v. Sminhurne, 16 Sim. 275 ; 17 
L, J., Ch- 416 ; 12 Jur. 571. 

Testator gave his estates, real and personal, 
upon trust to convert the personal, and after 
giyment of debts, to invest and to permit 
H. E. during his life to receive the rents and 
income for his o\to benefit, and after his death, 
as to one undivided third part, for all the children 
of H. E. equally, the shares to be conveyed and 
paid to them as they sliould attain twenty-one 
as to sons, and twenty-one or marriage as to 
daughters. There were clauses of maintenance 
and accruer. Testator gave another third part 
of the estates after the death of H. E. in favour 
of the children of his sister, and the remaining 
third part in trust for all and every the children 
of 0., the shares to be conveyed and paid at the 


ages and times above mentioned, and in case 
H. E. should die without children the share given 
for them was to be divided between his sister’s 
and G.'s children, as the two-thirds given to them. 
H. E. died a bachelor. At his death, Gr., a 
widower, had two children. He married again, 
and when his eldest child attained twenty-one' 
he had six children, all of whom lived to attain 
twenty-one. Another child was bom after- 
w’ards : — Held, that the six children, or their 
legal personal representatives, were entitled to a ■ 
moiety of the estates. Bevlicley v. Swinlnmie 
(supra) explained. Emmet's Estate, In, re, Emmet ■ 
V. Emmet. 49 L. J., Ch. 295 ; 13 Ch. D. 484 : 
42 L. T. 4 ; 28 W. B. 401--C. A. 

Where Definite Sum given to each Child.] 

— Legac}’ to children of S., he having but one 
born. Those bom after held entitled. ^Maddisoji 
v. Andrews, 1 Yes. 58. 

A legacy of 5U0Z. apiece “ to each child that 
may he born to either of the children of either 
of my brothers lawfully begotten, to be paid to 
each of them on his or her attaining the age of 
twenty-one years, without benefit of survivor- 
ship,” does not include a child born after the 
testators death. Storrs v. Benhow, 2 Myl. & K. 
46 : 2 L. J., Ch. 201. 

A. bequeathed legacies of ‘’ ’SOOZ. apiece to each 
child that may be born to either of the children 
of my brothers ” : — Held, that the class included 
only the children coming into esse between the 
date of the will and the death of the testator, 
and that children born at the date of the will, 
and those born after his death (unless en ventre 
sa mtu’e at that period), were excluded. Toi 07 ts- 
end. V. Early, 28 Beav. 429 ; 3 Be G. F. & J. 1. 

Where a sum of money is bequeathed to be 
divided among a class when the eldest attains 
twenty-one, whether the gift be vested or con- 
tingent, all the children who are born before the 
period of division are admitted to take shares. 
Mann v. Thompson. Perkin v. 3Iann, 1 Kay, 638 : 
18 Jur. 826 ; 2 W. E. 582. 

When distinct sums of money are given to 
eveiy individual of the class, but no time is 
limited for distribution, the persons who answer 
the description at the death of the testator are 
alone entitled to take. Ih. 

The construction is the same if the gift be of 
a certain sum to each of the children of A. and 
B. who should attain twenty-one ; but in case 
any of them should die under that age, his 
share to go to his surviving brothers and sisters, 
although A. had no children at the date of the 
will, or at the death of the testator, but had 
children born after the testator’s death. The 
word “surviving” in such a limitation cannot 
be read ‘‘ other,” so as to entitle a child to the 
share of a brother who died before he was born. 
Ih. 

The testator gave SOOZ. apiece to each of the 
grand-daughters of E. S. H. at twenty-one, or on 
marriage with consent ; and if anv of them 
should die, their shares to be equally divided, 
&c. : — Held, that grand-daughters bom after the 
testator’s decease were not included in this 
beqiiest.^ Peyton v. Hughes, 7 Jur. 311. 

A limited' fund was given to A. B. until some 
child should attain twenty-one, and 1,000Z. con- 
sols was to be paid thereout to each of his 
children as they attained twenty-one. The fund 
was insufficient to provide for all the children. 

A child attained twenty-one : — ^Heid, that it 
v\’as, notwithstanding the deficiency, entitled 
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great-grandchildren. The division is to be among 
all the grandchildren living when the youngest 
attains twenty-one, including those born since 
the testator’s death, and the children of those 
cieceased ; but the j’epresentativcs of grand- 
children dead, not leaving children, are not 
entitled. Hvgheit v. 'Hughes^ l-t Ves. 256 ; 3 
Bro. 0. G. 352,' 434. 

A testator, by his will, directed that, after the 
death of the survivor of his widow and daughter, 
his trustees should stand possessed of the residue 
of his personal estate, upon certain trusts, for his 
grand-daughtei’s ; then, by a codicil, he revoked 
the bequest to his grand-daughters, and gave the 
share and interest which thej’’, by his will, would 


to l.OOOZ. consols. A. B. had issue at the death i 
of tiie testatrix Held, also, that the children i 
horn after her death were also entitled. Ecam \ 
Y. Harris^ 5 Beav, 45. 

Bequest of the sum of lOOZ. to each of the 
children of my niece M. wlio shall live to attain 
the age of twenty-one years.” The nieco siir- 
vivecUhe testatrix, and was still living, but had 
no children -Held, applying the rule that, 
imder a gift of a certain sum to each of a class 
of objects at a future period, objects born after 
the testator’s death cannot be admitted, —that 
no child the niece might have could take under 
the bequest. Rogei's v. MiitGli., 48 L. J., Ch. 133 ; 
locii. D. 25; 27 W. E. 131. 

The rule that a gift of a certain sum to each 
of a class of objects'^it a future period is confined 
to those living at the testator’s death, is one of 
cxuiveiiience only, to facilitate the more speedy 
division of the estate. Ih. 

When Youngest attains given Age.] — 

The “ rale of convenience,” by which in a bequest 
of an aggregate fund to children, as a class, pay- 
able on attaining a given age, the period of 
ascertaining the class is the time when the first 
of the class by attaining the given age becomes 
entitled to payment, and children coming into 
esse after that period are excluded, is not appli- 
cable to similar bequests of income. WenmoWs 
idate, In re. M^enmotli v. WenmotTi,, 57 L. J., Ch. 
m ; 37 Oh.' D. 266 ; 57 L. T. 709 ; 36 W. E. 
409. 

A residuary gift to trustees, with a direction 
to apply sucli part of the interest as they might 


in equal shares, to be paid to such child or 
children when the youngest or survivor of them 
should attain the age of twenty-one years : — 
Held, that these words gave a vested interest to 
the great-grandchildren wdio were living at the 
death of the survivor of the mother and daughter, 
and that after-born great-grandchildren took 
nothing. Smtk v. Jackson^ 1 L. J. (O.S.) Ch* 
231. 

A. gave real and personal estate to trusteas 
as to his household fimniture, to permit his 
children who should he living at home to have 
the use of the same until such time as his 
; youngest surviving child should have attained 
j twenty-one, and then for all his children equally ; 
and as to the residue of his real and personal 
estate, to realise the same, and to stand possessed 
of the net moneys upon trust, when and as all his 
children, being sons ora son, should have attained 
twenty-four, or being daughters or a daughter, 
should have attained the same age or have 
married, to divide the capital equally amongst 
all such children, share and share alike ; and he 
empowered his trustees to apply the whole or 
any part of the annual income of the capital of 
his residuary estate, in or towards the maintenance 
and education, or otherwise, for the benefit of all 
his children who should continue to live together 
and form a home, mitil the time of the division 
of the capital, and to accumulate the unapplied 
income, and add such accumulations to the 
capital. The will contained a power to advance 
to any of the sons wdio should not have attained 
Uventy-one, any sum not exceeding 1,OOOZ. out of 
the share to which such son might be presump- 
tively entitled. And he directed his trustees to 
pay and allow, to and for the separate use of any 
(laughter who should marry before the capital of 
his residuary trust fund should be divisible and 
divided, an annuity. And if any of his sons 
who should have attained twenty-four should 
he desirous of being married to some person 
approved of by his trustees, he empowered his 
trustees to declare in writing that upon such 
marriage the contingent share of his same son 
in the capital of his residuary estate should 
become a vested share, and that in that case, 
upon such marriage, the same should become 
vested accordingly ; and that for every purpose 
of his will such son should be, deemed to have 
attained twenty-four. Four of the children 
having attained twenty-four, filed a bill against 
the trustees and the other children of the testator 
who had not attained that age, and claimed to 
have their shares paid to them immediately : — 
Held, that the estate was not divisible until the 
youngest child had ' attained twenty-four, or 
married. Male v. Moreland, 4 L. T. 781 — L. C. 


deem necessary in the maintenance of all and 
every the testator’s grandchildren, the children 
of tiie testator s two" sons, until they severally 
attain the age of twenty-one, and to accumulate 
the surplus ; and whan and as each of such grand- 
children should attain the age of twenty-one 
years, to pay to each of them 2,000Z. ; and as 
soon as all and every the said grandchildren 
should have attained their ages of twenty -one, to 
pay and divide the trust fund unto and amongst 
all and ever 


raid grandchildren Held, to 
be a gift for the benefit of all the children of the 
testator* 


two sons, horn or to be born, not con- 
fined to children living at the death of the testa- 
tor, and not distributable upon the youngest 
grandchild for the time being attaining twenty- 
one : but that, 


on attaining twenty-one, the 
grandchildren were entitled to the interest on 
their presumptive shares, until another grand- 
child should be born. Mdnwanng v. Eeevor, 8 
Hare, 44 ; 19 L. J., Ch. 396 ; 14 Jur. 58. 

Ti’ust of real and personal estate by will, to 


apply rents and dividends for maintenance of all 
and every the children of the testator’s daughters 
(except the eldest son), share and share alike, 
until the youngest of his said grandchildren 
should attain the age of twenty-one ; and in 
case of the death of any of his said grandchildren, 
before the youngest shall be twenty-one, having 
a child or children, such child, Ac., to receive 
the parent’s share ; and when the youngest of his 
said grandchildren living shall have attained 
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A testator directed that all his property should 
be sold, the proceeds to be invested and the 
interest to accumulate, and after payment of 
debts the residue to remain until the children of 
A. by his wife B. should arrive at the age of twenty- 
one each ; then the whole of the proceeds to be 
divided, share and share alike, between them. 
There was a gift over in the event of none of 
the children attaining twenty-one i^Held to be 
a gift for all children of A. and B. born or to be 
born, and not restricted to the children living at 
the testator’s death : — Held also, that the shares 
were not distributable until all such children 
should have attained the specified age, Ptllting 
ton T. PUltUigton, 29 L. E., Ir.370. 


Effect of Crift for Maintenance or Ad- 
vancement.] — ^A testator, having one nephew 
and one niece, and eight great-nephews and 
nieces, living at his death, gave one-tenth of 
his residue to his nephew, and another to his 
niece, and the remainder to trustees in trust for 
their children at twenty-one, and he empowered 
his trustees to apply all or any part of their 
respective shares for their advancement 
Held, that ail the great-nephews and nieces 
born before the eldest attained twenty-one, 
though after the testator’s death, were entitled 
to shares. Titcomh v. JJ idler, 3 Sim. 417. 

^ Legacies to all the children of the testator’s 
sister of 2,000/. each, payable at twenty-one or 
marriage of daughters ; and until the shares 
become payable, the interest, &c,, thereof respec- 
tively to be paid to his sister for her separate 
use ; a fund to be set apart for paying the lega- 
cies to his said sister’s children as they became 
due, and in case he shall die before all her 
sons shall attain twenty-one, or before all the 
daughters attain that age or marry, the interest, 
&e., of the legacies for such sons and daughters 
as should be under age or unmarried, "to be 
applied towards their education, &c. : all children, 
including those born after the testator’s death, 
entitled, and an inquiry was directed what would 
be a proper sum to be set apart to answer the 
legacies to futiii-e children. PeffiuY. Goldschmidt 
19 \ es. 563 ; 1 Her. 417 ; 13 B. K. 259. 

Bequest of a share of testator’s estate, after 
conversion to be invested in the names of his 
executors, for the use of the children of J. J. M. 
by his (testator’s) daughter, Mary Elizabeth M. ; 
the interest thereof to be appropriated to their 
education, and the principal to be divided amongst 
them as they should severally attain the age of 
twenty-one years r^Held, that the bequest was 
for the benefit of all the children of J. J. M by 
M E. M., born prior to the period of distribution, 
whether before or after the testator’s death 

7a, ; 18 L. J., Ch. 361 : 

, 13 Jur. 421, ' ■ ' 

Under a bequest in trust for all the sons and 
daughter of A., B. and C. (who were living) 
who shall attain twenty-one :-~Held, that the 
c ass was not to be ascertained on the first of the 
class attaiiiing twenty-one, in consequence of the 
■v’iill containing a power of maintenance and 
mivaiiceinent whether they shall or shall not 
have attained twenty-one, and notwithstandino- 
the liability of the share to be lessened bv the 
subsequent addition to the class entitled to the 
entire fund. Iredell v. Iredell, 25 Beav. 485 
A. gave ins residue to his wife for her life, to 
be expended by her in and about the maintenance 
or herself and her children; and after her 
decease unto and amongst his children, to be paid 


to them as they should severally attain the age 
of twenty-one years, with benefit of survivor- 
ship : — Held, that each child, on attaining 
twenty-one, took a vested interest, but that hS 
presumptive share would not be paid to him with 
the consent of the mother, as there was a trust 
for maintenance of the others. Part, however 
was paid out, the rest being reserved as security 
for payment of the life income. Berry v. 
Bryant 2 Ur. & Sm. 1; 8 Jur. (isr.s.) 69; 5 
L. T.818; low. E. 242. 

Bequest of a fund in trust to apply the divi- 
dends in the maintenance and education of the 
children of A. until they should respectively 
attain twenty-one, and upon their severally 
attaining that age in trust as to the capital of 
the fund for all such children in equal siiares 
Held, that the class was determined when the 
eldest child attained twenty-one. PrUlhani v. 
JAmr?/, 20 W. E. 196. 

Eeal and personal property was bequeathed 
on trust for division among such of her grand- 
children as should attain twenty-one equally, 
with power for the trustees, during the minority 
of any of the children, to raise money for main- 
tenance: — Held, that the objects of the gift 
were ascertained on the eldest child attaining 
twenty-one, to the exclusion of after-born chii- 
dren. Gimhlett v. Perton, 40 L. J., Ch. 556 ; L. E 
12 Eq. 427; 24 L. T. 793. 

G-ift to one for life, remainder to four persons 
named, with a proviso that the share of any 
legatee in remainder, who should die in the life- 
time of the tenant for life leaving lawful issue, 
should be ‘‘assigned and transferred to such 
issue respectively^ in equal shares and proportions 
on their attaining twenty-one ; and the divi- 
dends and proceeds in the meantime to be 
applied in or towards their maintenance and 
education Held, that the gift of income, 
being to an^ entire class, for maintenance only,, 
was not sufficient to vest the legacy in the issue 
before twenty-one. Ashmore, In re, 39 L. J., 
Ch. 202 ; L. E. 9 Eq. 99. 

Effect of Gift over on Default of Issue 

or Death under Age.] — Under a disposition by 
will to the children of A. and B., payable at 
twenty-one or marriage, with a limitation over, 
upon failure of issue in the lives of A, and B., it 
was held, that all the childi’en without restric- 
tion were entitled ; and an apportionment being 
directed and the interest ordered to be paid to* 
those who had attained twenty-one ; children 
born af terwards, though entitled to a share of the 
capital, were not allowed to claim the bygone 
interest. Mills v. Korrh, 5 Yes. 335 ; 5 E.*E. 56, 

^ Legacy to the children of A., to be equally 
divided among them, and if either of them die- 
before twenty-one their share to go to the sur- 
vivors : a vested interest in the children livings 
at the testators death, subject to be divested in 
the event pointed out ; after-born childx*en there- 
fore excluded. Bavldson v. Balias, 14 Yes. 576 : 

9 B. K. 350. 

lestator gave 350/. to the children of his sister 
at twenty-one (with interest), and if any died 
before, to the survivor or survivors. A child 
born after the testator’s death, but during the. 
infancy of the others, is entitled to a share, 
Gilmore y. Severn, I Bro. C. C. 582. And see 
Berkeley v. Smmhirne, and Unmet s Bstate, In 
re, Bnimet v. Bnimet, supra, cols. 911-12. 
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his four daughters, unmarriecl 2,000^. each on their grandmother’s death; afterwards another 
their day of marriage, with the consent of his of his daughters died a spinster : — Held, that 
trustees, with interest,by way of maintenance in there were implied cross limitations, so that the 
the meantime ; and if one of his daughters should surviving daughter had a life interest in half the 
die without being married, he desired the fortune share of the daughter so last dying. Midge, In re, 
and legacies of her so being the first to die to go 41 L. J., Ch. 787 ; L. K. 7 Ch.*6t>5 ; 27 L. T. 141 ; 
to and be divided equally among such of his 20 AV. R. 878. 

married sons and daughters as might have issue Held, also, that the gift to issue was to the 
at the death of such dying claughter. The four issue living at the death of the daughter, and 
unmarried daughters survived the testator, and therefore the three survivors of the four children 
one of them died unmarried and without issue : and the representative of the dead one were. 
—Held, that her legacy was divisible among the entitled to the second moiety, and would, if the 
testator’s sons and daughters who were married third daughter of the testator died without issue, 
at the date of the will and smwived her, and had become entitled to the whole. Ih. And see 
issue living at the time of her death. Elliott v. Corrie, In re, 32 Beav. 426. 

Elliott, 11 Ir. Ch. R. 482. A husband gave his residuary real and personal 

estate to trustees to convert and invest, and pay 
ii. Issue. the income to his wife during widowhood, or 

Substitutionary Gift to Issue of Deceased yrtil his son should attain twenty^wo and 
T +««« -nno+TL w,* 11 1 \ to Call lu half the money invested and pavitto 

Legatees -Death before Date of Will.] -A son, and as to the other half, to pay the 
testatrix by her will bequeathed her residuary to the wife during widowhood, and then 

estate ■•unto and eiiually between all my nephews to his son for life, and afterwards to his lawful 
.and nieces living at my death; provided that issue :-Held, that the children and remoter issue 
itanyot my said nephews and nieces shall die the son IWing at his death took together as 
m my lifetime leaving law-ful issue, such issue tenants. Corlas., In «, 45 L. J., Ch. 118 ; 
shall take his, her or their re pective parents ] 4^^ 33 ^ ’330 ^4 4^.^ '^Oi. 

share or shares equally ;-Held, that issue of testator gave the interest of 3,0001. stock to 
nephews and nieces already dead at-the date of ^i., wife for life, and after her decease the 

interest of 1,000/., part of the 3,000f., to his 
J«rii(oCh.D 49i,n.)notioUow-ed. daughter E. for life, and then to hk- issue ; and 

fw “’3 ’- W d’ 4^^“" ■’ ‘laughter M., and all 

4«U ; 0/ vv. l-i. 4/^. q, -T T her issue at twenty-one, with trusts for mainten- 

A testator directed his resuhie to be divided if ^he shouid not leave issue at her 

on the death of his vvife (who survived him) decease, or they should not attain twenty-one, to 
equaUy between his brothers and sisters by name, the issue of his daughters E. and S. equally, in 
and deolared that if any of them should die the same terms as the foi-mer gift ; and as to the 
leayng issue, his her or their share should go i,o„,amiug l.OOOf., to his daughter S., and her 
to his her or their respective issue : - Held, ^fter her decease. He then directed a 

that the class was to be ascertained, as to the yj^p-jj^tion of his farm stock, and gave the amount 

issue of a legatee who had died botore the thereof, and all his pemonalty and estate what- 

testator, at the death of the testator, and as to soever, to his sons J. and T. equally, and appointed 
the issue of a legatee who had survived him at g j_ residuary iegateesVsubject 

the death ot the legatee Ifohgen^^ .^eaj-e iO to the payment of Wl. a year to his wife out of 
"y f ^ ^ ^ ’ the valuation. By a codicil the testator gave to 

ij V\ . R. 144. . . - his daughter M. 1,060^. consols for life, and after 

A testator, aftei- giving his residuaij personal ^^oease to her iasue ; and in default of issue, 
estate to all and every the children of his uncle to her two surviving sisters’ issue at twenty-one. 
k. or then: issue m equal shares, gave his real survived her two sisters, and was not married, 
estate to A. tor life, and after her death upon the testator left grandchildren and great- 
trust for sale, and to hold the proceeds upon a-andchildren Held, that M. took for' life 

tmst for “all and every the children of E. or only ; that the three sons of the testator, E., 

their issiie in equal shares per capita. f our of j _ all took the residue, and their issue at 

the six children of 1 . were dead at the date of death took as purchasers as joint tenants ; 
the Vi'i 1, and two survived the tenant tor life ; j-^at is, such issue as were either alive at the 

deceased testator’s death, or came into esse before the 
children of h . alive at the death of the testator (.jgath of M. gurrid//e v. Clarkson, 14 W. E. 979. 
or born during A. s lifetime took as by substi- l^gj. the whole of her property 

tntion the shares of their deceased ancestors m to A.' for her life, remainder as to one-fourth to L. 
the proceeds of the realty, the issue of each ot issue, as to one-fourth to the issue of C., 

the tour takmg, inter se, m equal shares. bi bley^ deceased, as to one-fourth to G. or his issue, and as to 
x^rp^TQA the other fourth to H. or her issue. The question 

having been raised as to the period at which the 

Issue coming into Existence before Death class of issue entitled under the gift was to be ascer- 

of Ancestor or Tenant for Life.] — A father gave tained : — Held, that all issue coming into exist- 
his residuary estate upon trust for his three ence before the death of the tenant for life were 
ilaugliters for life, and if any of his daughters included in the class, and that they took as joint 
should die leaving issue, a share proportioned to tenants. Jones, In re, Mume v. Lloyd, 47 L. J.,. 
Hie number of his daughters w-as to go to the Ch. 775 ; 26 W. R. 828. 
issue of such daughter, and if only one of such 

daughters should die leaving i.ssue the whole to Besemdants. 

such issue, and if all his daughters should die 

without issue, then to his sisters. He had three Bequest to each of A.’s sistei^ and brothers, or 
daughters. One died leaving four children, one to such of them as may be living at the time of 
of whom died leaving two children born after my decease, in case of those who may not be in 
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existence at my death, to go to their respective 
■descendants ; — hleld, that the descendants of a 
sister who was dead at the date of the will were 
excluded. Smith v. Pepperr, 27 Beav. 86. 

A. boiiueathed all the residue of his property, 
aficr the death of his widow, to the brothers and 
vSisters of her and himself, and to their deseen- 
■dants: — Held, that the persons entitled to take 
the property were those brothers and sisters of 
the testator and his wife who were living at the 
death of the tenant for life, and the^children of 
such of them as were dead were entitled to take 
by way of substitution, 'fucher v. PUUng, 2 
Jur. (N.S.) 483. 

A testator, by a codicil to his will, directed his 
son to insure his life for 5,000Z., and to bequeath 
that sum to his \vife in case she should survive 
him, to be invested in trust for her sole use and 
henelit during her life, and at her decease, or at 
the decease of the son if he should be the longest 
liver, the 5,000/. to be bequeathed to the testator s 

daughters or their descendants in equal pro- 
portions.” The son duly insured his life, and 
after his death the sum of 5,000/. was received 
by the trustees of the testator’s will and invested 
and the divi<londs were paid to the son’s wife 
-tluring her life. At her death questions arose 
on the construction of the codicil, and it was 
decided that the bequest was a substitutionary 
gift to the descendants of those of the daughrers 
■of the testator who died in the lifetime of the 
son’s w’ife leaving descendants; that “descen- 
dants” included ebiidren, grandchildren, and 
great-grandchildren living at the time of distri- 
bution ; and that, although the daughters were 
to take as tenants in common, the "^words “ in 
equal proportions ” did not ap})ly as between the 
descendants 1 hcmselves, such descendants taking 
as joint tenants. Subsequently the question was 
raised whether descendants of a daughter of the 
testator who might have survived such daughter, 
but died in tlie lifetime of the son’s wife, having 
severed their joint tenancy, were entitled to 
participate in the gift :--Held, that it was not 
necessary that the descendants who took a share 
should survive the tenant for life. Flower^ In 
re, Mnthe^on v. (roodwijn, 62 L. T. 677. 


iv. Belations. 

At Beath of Testator.] — Testator gives a residue 
to A. for life, remainder to B. for life, then to be 
divided among his (testator’s) relations. This is 
a m,ere intestacy, and goes to the relations at the 
death of testator. Masters v. Hooper, 4 Bro. 
€.0.207. ^ 

A testatrix directed all her property at tliedeatli 
of A. and B, “ to pass to my relatives hi America” : 
— Held, that the class was to be ascertained at 
her <leath, ami that all her next of kin in 
America then living tvere entitled as joint 
tenants. Englen v. Le Breton, 42 L. J., Ch. 362 ; 
Ij. It. 15 Eq. 148, 

A testator gave a sum of money to be divided 
between the relations of his late "wife, in such 
shares as if slie had died a spinster, and intestate. 
The wife had sixteen next of kin at her death, 
five of whom died in the lifetime of the testator : 
— Held, that those living at the death of the 
testator each took a share, and that live shares 
wxnt to the residuary legatees. HmEs Will, 
In re, 2 fcJim. (n.s.) 106; 21 L. J., Ch. 217; 15 
Jur. 1121. 

A testator devised his real estates to his hret 


cousin, Thomas Pcarco, for life, and, after T. P.’s 
decease, he devised and beiiueathed all his real 
and personal estates in trust for such of his 
relations of the name of Pearce, being a male, as 
T. P. should by deed or will appoint ; and in 
default of such appointment, for such of his 
relations of the name of Pearce, being a male, as 
T. P. should approve of or adopt, if he should be 
living at the death of T. P., and his heirs, 
executors. &c. ; and in case T. P. should not 
adopt any such male relation, or no such male 
relation should be living at the death of T. P.^ 
then to the next and nearest relation or nearest 
of kin of him, the testator, of llio name of I’earce, 
being a male ; or the eider of such male ]‘eiations, 
in case there should be more than one of equal 
degree, wdio should be living at the testator’s 
tlecease, his heirs, ckc., for ever. The testator 
had a brother, Z. P., who bail gone to sea, and 
had not been heard of for many years ; and, 
supposing Z. P. to have died withoirt issue, the 
nearest relation of the testator, answering the 
description in the ultimate limitation at his 
decease, was the tenant for life, T. P., and next 
to him R. P,. the plaiutiif. T. P. died without 
issue, and without having exercised the power of 
appointment or adoption given to him by the 
will : — Held, that T. P. took under the ultimate 
limitation. Pearce v. Vincent, 2 Keen, 230; 7 
L. J., Ch. 285. Affirming 2 Bing. (N.s.) 328 : 2 
Scott, 347 ; 5 L. J,, C. P. 82 ; 1 C. &: M. 538 j 2 
L. J., Ex. 194. And see S, C,, 2 Myl. &: K. 800 ; 
2 L. J., Ch. 187. 

Child en 'Ventre sa Mere.] — 20,000/. left 

to executors in trust to dispose of in such pro- 
portions, <&c., as they should think fit amongst 
such of the testator’s relations as should not be 
■worth 2,000/., and should apply within two years 
after the testator’s death. One within the 
description applied and had a sum ordered her, 
but died before it \va3 paid : — Held, her repre- 
sentative entitled to it. A child born after the 
death of the testator, who was of consanguinity, 
claimed and died without issue : — Held, not 
within the description, though en ventre sa 
mere at testator’s death. Bennett v. Ilonywood, 
Anibl. 708. 

At Death of Tenant for Life.] — Residuary 
bequest to a brother of the testator for life, and 
after his death to his wife, and at her death to 
go to such of the testator's relations as survived 
them : — Held, to give the whole, to the only one 
of the brothers of the testator who survived the 
tenants for life, to the exclusion of the children 
and representatives of brothers of the testator 
■who survived him, but died in the lifetime of 
the second tenant for life. Bkhop v. Cnpnel, 
1 De G-. ik Sm. 411 : 11 Jur. 939. 

Devise to trustees to invest in stock and pay 
dividends to testator's son for life ; and after his 
decease, to his eldest son and his heirs for ever ; 
and in case of their death without issue, to his 
(testator’s) nearest relation, and the nearest rela- 
tion of such nearest relation for ever. First, this 
is a double contingency, and the event of the son 
dying without issue is good ; secondly, it goes 
to the person who was nearest relation at the 
time, the half-sister, though there were living 
representatives of a person as near, viz., a 
half-brother. HarHh v. Marih, 1 Bro. C. C. 
293. ^ , / 

^ A married woman, by her wall, made in execu- 
tion of a power given to her in her mamage 
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Bett lenient over certain freehold estates, in which 
her husband had a life interest under the settle- 
ment, directed and appointed that the estates 
in question should be charged and chargeable 
with the sum of 1,500Z., to be paid twelve months 
next after the death of her husband, amongst 
the relations of her late mother, in such manner 
and form, and to such of them particularly, and 
in such shares, as her said husband should by his 
last will and testament appoint ; and, for want 
of such apjiointmeiit, amongst her mothers rela- 
tions, according to the Statute of Distributions. 
After the death of the testatrix, the husband, in 
exercising the power, made an appointment, by 
will, of the fund, which was invalid as to 1,495?., 
part thereof : — Held, upon bill filed after the 
husband’s death to establish a claim to the 
1,495/., that the next of kin of the testatrix’s 
mother, according to the Statute of Distribu- 
tions, at the death of the testatrix’s husband, 
were the parties entitled to the fund. Bat'ulson 
v. Proctor, 19 L. J., Ch. 395 ; 14 Jur. 31. 

Hesidnary bequest to the testator’s daughter 
for life, and to her children at their ages of 
twenty-one, and, after the docase of his daughter 
and of her children under that age, to go and be 
distributed among his relations in due course 
of administration. Great-nephews and great- 
nieces, the next of kin of the testator, at the 
death of the daughter, entitled, against the claim 
of the personal representatives of the daughter, 
the sole next of kin at the death of the testator, 
and of the representatives of nephews and nieces, 
who died in her life, insisting that she was 
excluded by the will. Jones v. CoVhecli, 8 Ves. 
38 ; 6 B. E. 207. 

A. devised a moiety of the rents of his real 
estates to his wife for her life, and directed the 
other moiety to be applied to the maintenance of 
his daughter ; and after the death of his wife he 
devised all his real estates to his daughter in fee ; 
but if his daughter should die without issue in 
the lifetime of his wife (which happened), in 
such case he gave his real estates to his wife for 
life, and after her decease to his relations, share 
and share alike. Eomilly, M.E., was of opinion 
that the class of persons to take, was to be 
ascertained at the death of the testator. On 
a])peal : — Held, that the death of the daughter 
was the period when the class was to be ascer- 
tained. I^ees V. yiasscij, 3 De G. D. & J. 113 ; 7 
Jur. (N.S.) 534 ; 4 L. T. 36 ; 9 W, E. 425. 

Bequest to A. for life ; and afterwards, in an 
event (which happened), the testator directed 
advex'tisements to be made for his relations, to 
such only of whom as should claim within two 
months he left the property, to be divided 
according to the discretion of his executors. The 
executors died in A.’s lifetime ; — Held, that the 
next of kin of the testator, according to the 
statute, took equally, and that the class was to 
be ascertained at the death of A., and not at the 
death of the testator. TfJHfi v. Longynan, 1 5 Beav. 
275 . 


V. Coitsim. 

P. bequeathed to each of the first cousins of 
the late A., living in England at the time of A.’s 
death, a legacy : — Held, that those only who 
were living at the death of P. were entitled. 
Xioholson. v. Pafrielmn, 3 Giff. 209 ; 7 Jur, 
(N.S.) 987 ; 5 L. T. 202, 

A testator gave property, after the failure of 
prior limitations, “ unto my first cousins by my 
mother’s side, and the issue of such of them as 
may happen to be dead, per stirpes, and to their 
heirs, executors, administrators and assigns for 
ever, as tenants in common ” ; — Held, that the 
words, “ and the issue,” &c., did not make the 
class ascertainable in futuro, but that the first 
cousins ex parte materna, living at the testator & 
death, took vested interests, liable to be divested 
pro tanto, so as to let in all other first cousins 
born before the period of distribution, Baliwitt 
V. Bogers, 3 De G. M. & G. 649 ; 22 L. J., Ch, 665 ; 
17 Jur. 267. 

A testator devised a copyhold estate to his. 
wife for life, and after her decease he devised 
one-half thereof unto and equally between all 
his first cousins, or the lawful issue of any or 
either of them who might be dead, as tenants in 
common : — Held, that the first cousins of the 
testator living at his death, and the issue in 
every degree of his first cousins who were then 
dead, were to take in equal shares per capita. 
Cogswell v. Chapman, 6 L. J., Ch. 184. 

Upon the construction of a will: — Held, that 
the residue of the testator’s personal estate 
devolved to his cousin-german living at his 
death, except that the issue of any cousin dying 
between the date of the will and the death took 
the prospective share of the parent. Upon the 
construction of the same will, the share of a 
cousin dying without issue between the date of 
the will and the death of the testator was held 
not to have lapsed, but to have fallen into the 
bequeathed residue. Cort v. Winder, 1 Coll. 
C. C. 320. 

Testator bequeathed the residue of his personal 
estate as follows : “ As to the residue of my 
fortune, I will and desire that the descendants 
or representatives of each of my first cousins 
deceased partake in equal shares and proportions 
with my first cousins now alive ” : the residue Is 
divisible per stirpes amongst the first cousins 
who were living at the testator’s death, and such 
of the descendants of the first cousins who died 
before him, as were next of kin of the deceased 
first cousins, and living at the time of the death 
of the testator. Humphreys v. Ilimjyhreys, 2 
Cox, 187. 


vi. Kegihews and Nieces. 

At Death of Testator.] — A testator gave all 
his personal estate to trustees, upon trust, to- 
pay an annuity to his wife for her life, and to 
pay the remainder of the interest equally between 
his nephews and nieces, and his sister, E. W., in 
equal shares ; but that the share of the said 
interest should be paid to E. W, during her life, 
and, after her decease, to go to her children ; 
and he directed that,, after the death of his wife 
and sister, the principal money should be divided 
between his nephews and nieces equally ; at the 
death of the testator E. W. was living, but. no- 
other sister and no brother of the testator ; 
E. W. had three children, and there were five 
other nephews and nieces Held, that all the 


At Death of Donee of Power without Appoint- 
ing.] — A testator gave a legacy to his relatives 
in such shares as his wife should appoint. She 
appointed part to children of the testator’s 
illegitimate brother Held, that the class of 
relatives who were to take the share which 
was badly appointed, was to be ascertained 
at the death of the donee of the power, and 
not of the , testator. Saville, 1% re, 14 W, E. 
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nephews and nieces were equally entitled to the 
property, with the qualification that the shares 
of the children of E. W.,diu‘ing her life, belonged 
to her. Blalteloch v. Sharpe, 2 De (x. & bm. 
481 ; 17 L. J., Ch. 453 ; 12 Jur. 819. 

Children of Brothers living at Death of Tes- 
tator,] — Under a bequest “unto and to the use 
r>f and equally between all and every my brothers 
and sisters, their respective executors, adminis- 
trators and assigns, absolutely and for ever,” 
the brothers and sisters who survived the testator 
took the whole, excluding the representatives of 
the deceased ones. Shuttleworth v. Greavea, 

4 'Myh ^ Gr. 35 ; 8 L. J., Ch. 7 ; 2 Jur. 957. 

At Death of Tenant for Life.] — Bequest of 
stock to trustees in trust, after the death of A., 
to transfer the same to and amongst all and 
every the nephews and nieces that should he 
then living : to wit, the said J. B. or her children, 
and the saiil P. B. or his children, and D. L. or 
his ciiildren, and ?. L. or his children : under 
this bequest a nephew not expressly named is 
not entitled to any share ; and the fund is 
equally divisible amongst such nephews and 
nieces, and their children, as were living at the 
time of the death of A. JSoeard v. Broolte, 
2 Cox, 213 ; 2 R. E. 31. 

A gift of real and personal estate to trustees 
for the testators brothers and sisters for life, 
with a direction after the decease of the survivor 
of them to sell and to divide the proceeds unto 
and equally between all his nephews and nieces, 
grandnephews and grandnieces, to take per 
capita, with power to apply the presumptive 
shares for advancement and maintenance 
Held, that all the class, including those born 
after the testator’s decease, were entitled per 
capita. Partington's Trusts, In re, 3 Giff. 378 ; 

5 Jur. (3r.S.) 877 ; 5 L. T. 559. 

A testatrix bequeaths the residue of her 
personal estate to trustees, upon trust, to pay 
the interest to A. during her life ; and from 
and after her death, to pay the interest thereof 
to B. during his life : and from and after his 
decease, to transfer the trust moneys to such 
of the testatrix's nephews and nieces as should 
be tlien living at the time of B.’s decease : the 
testatrix dies ; then B. dies, and afterwards A. 
dies : — Held, that all the nephews and nieces 
of the testatrix who were living at the death 
of B., though not living at the death of A., 
were entitled to take, yetherwood v. Hall 3 
L. J. (O.s.) Ch. 159. 

On Determination of Prior Interests.]— A 

testator gave his real and personal estate to his 
sister for life, and if she should have any family 
living at her decease, they should have “ their 
due proportion of the property ” ; and in case 
of the demise of his sister’s children, his two 
nephews were to stand in the same situation as 
his sister’s children would have stood had they 
been living :—H eld, that such only of the 
nephews as survived the sister and the children 
tpok, and one of the nephews having died in her 
-lifetime, that the other nephew was entitled to 
the whole residue. Lewis v. Lewis, 17 Beav. 221. 

Where Distribution postponed to given Age.] 

—A testator, having one nephew and one niece, 
.and eight great-nephews and nieces, living at his 
death, gave one-tenth of his residue to his nephew 
,aud another to his niece, and the remainder to 


trustees in trust for their children at twenty-one, 
and he empowered his trustees to apply all or 
any ])ait of their resjiective shares for their 
advancement : — Held, that all the great-nephews 
and nieces born before the eldest attained twenty- 
one, though after the testator’s death, were 
entitled to shares. IVaoml) v. Butler, 3 8im.417. 

Testator bequeathed his residuary estate to 
trustees, upon trust to transfer the same mitohis 
great-nephews and nieces ; the shares of tlie boys 
to be transferable to them at twenty-one, and 
those of the girls at twenty-one or marriage, and 
to accumulate for them in the meantime, with 
benefit of accruer and survivorship : and in case 
of the death of all the said children except one, 
before their shares became vested, then upon 
trust to transfer the whole to the survivor, at the 
age or time aforesaid : — Held, that a great- 
nephew born after the testator’s death, but 
before any of his other great-nephews or nieces 
attained twenty-one or married, was entitled to 
a share of the testator’s residuary estate. Balm, 
V. Balm, 3 Sim. 492 ; 30 li. R. 192. 

Effect of Gift Over in Default.] — A testator 
gave specific legacies to three of his nieces 
(daughters of his sister) by name, and the 
residue to his sister and her husband for their 
lives, subject to an annuity to A. ; and, after the 
death of the parents and A., he directed the 
residue to be “divided equally between the 
daughters of his said sister,” and which he 
bequeathed “to his said nieces.” There was 
a gift over, if no daughter of his sister should be 
then living. The sister had four daughters born 
at the date of the will, and another born after the 
testator’s death ; some only survived the tenants 
for life : — Held, that the residue was divisible 
among all the nieces, and that they took vested 
interests, subject to be divested in an event 
which had not happened. Loelier v. Bradley, 
5 Beav. 593. 

vii. Ifext of Ki/tu 

At Death, of Testator.] — The rule, that in a 
gift to the next of kin of A. the next of kin 
are to be ascertained at the time of A.’s death, is 
not afiiected by the fact that the gift compromises 
the proceeds of sale of real as well as of personal 
estate. Cusach v. Rood, 24 W. R. 391. 

A testator having directed his executors to pay 
the intei'est of his residue to a woman during 
her life, and after her decease to divide the 
residue amongst the next of kin : — Held, the 
next of kin at the time of testator’s death were 
the persons entitled. Colltsam v. Sams, Tam. 
346. 

Testator ordered real estate to be sold, and the 
residue to be laid out in the funds, to remain for 
ten years, and, at the end thereof, gave the same 
to his next of kin. Although the expression 
“ next of kin ” means generally those who are so 
at a testator’s death, yet here, upon the intention, 
the period of vesting was held to be at the 
expiration of the ten years. The testator, there- 
fore, having but one brother, who was next of 
kin (at his death), but who died within the ten 
years, so much as was produced by the real 
estate was held to belong to the heir-at-law of 
the testator, so much as was personal going to 
the representatives of the bi-other. Sinnli v. 
Lewis, 3 Bro. C. 0. 355. 

Bequest to testatrix’s daughter for life, and 
after her death as she should appoint, and ixi 
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default of appointment to testatrix’s next of kin. 
to be considered as a vested interest from testa- 
trix's death, except as to any after-born child of 
daipditer. The daughter having died without 
any child, and without executing any appoint- 
ment : — Held, that the persons who would be 
next of kin at testatrix’s death if her daughter 
had then been without children wnre entitled. 
JBh'd V. }Vood^ 2 Sim. & S. 400 ; 4 L. J. (o.S.) 
Ch. 86 ; 25 E. E. 288. 

Testator directed his trustees to pay the divi- 
dends of certain stock to his wife for life, and 
after her decease to transfer the capital to such 
person or persons, in such shares and proportions, 
at such times and in such manner, as might be 
expressed in any codicil or codicils to his will ; 
and in default of such direction or appointment, 
to transfer and make over the same unto such 
person or persons as would under and by virtue 
of the Statutes of Distribution of Intestates’ 
Estates have been entitled to his personal estate 
in case he had died intestate. The testator died 
without making an appointment by codicil, 
leaving his wife surviving him. The wife after- 
wards died : — Held, that the fund belonged to 
those who at the testator’s death, and not to 
those who at the widow’s death, would have been 
entitled to his personal estate in case he had 
died intestate ; consequently that the widow 
was entitled to a distributive share of the fund ; 
but semble that there was no joint tenancy 
between the widow and the next of kin of the 
testator living at his death, and, therefore, that 
the widow, having survived those next of kin, 
was not entitled to take the whole fund by sur- 
vivorship. Jenkins v. Goioer, 2 Coll. C. C. 537 ; 
10 Jur. 702. 

Testator bequeathed the residue of his per- 
sonal estate to his wife for life, and after her 
decease to his sister for life for her separate use, 
and after her decease to such person or persons 
as under the vStatute of Distributions should be 
legally entitled to the same : — Held, that the 
residue, after the death of the sister, was be- ■ 
(jueathed either to the next of kin of the testator 
living at his death, as joint tenants, or to the 
next of kin of the testator or of the sister living 
at the death of the sister, as tenants in common, 
and consequently that the wife, who died in the 
sister’s lifetime, was not entitled to anything 
bevond a life interest in the residue. Godliin v. 
2hirplnj, 2 Y. & C. C. G. 351. 

Testator, by his will, gave the residue of his 
property to a trustee in trust, out of the rents of 
particular leaseholds, to pay the annuities given 
by his wiU, and on further trust to invest the 
surplus rents of such leaseholds, upon trust, when 
his grandson, E. E. W., the child of a deceased 
daughter of the testator, should attain the age of 
twenty-one years, to transfer the same to E. E. W. 
absolutel}^ : and the testator then directed, that 
after E. E. W. should attain tw-enty-one the 
trustee should pay the whole surplus income of 
his residuary estate, after satisfaction of the said 
annuities, and upon the death of the last annui- 
tant, to E. E. W. for life, with remainder in favour 
of his issue ; and in case E. E. W. should die 
under twenty-one without lawful issue, u})on 
trust to pay and apply such surplus rents and 
profits unto and amongst testator’s next of kin, 
in such proportions and manner as is provided 
by the Statute of Distributions, until the last of 
the said annuitants should depart this life ; and 
in case E. 11. W. should die after twenty-one 
years of age without leaving lawful issue, then 


upon trust, when the last of the said annuitants 
should die, but not before, to distribute the whole 
of the residue unto and amongst his next of kin 
in such proportions and manner as aforesaid. 
E. E. W., after surviving the testator, died a 
minor, without issue : — Held, that, as sole next 
of kin, according to the statute, of the testator at 
his death, E. E. W., and not the next of kin at the 
time of the death of E. R. W., was entitled to the 
residuary estate, after payment of the annuities. 
Bird V, Luokie. 8 Hare, 301 ; 14 Jur. 1015. 

A testator, after bequeathing his residuary 
estate to trustees upon trust for his grandson, 
the child of his deceased daughter, for his life, 
directed them, in case his grandson should die 
under twenty-one without issue, then to pajT the 
rents and profits unto and amongst his (the 
testator’s) next of kin in such proportions and 
manner as is provided by the Statute of Distribu- 
tions ; and in case the grandson should die after 
attainingtwenty-one without leavingissue, or such 
issue should die under twenty-one, or unmarried, 
or without issue, then to distribute the whole of 
the residue amongst such next of kin, in the same 
proportions and manner : — Held, that the gift 
was to the next of kin of the testator at his 
death, and this notwithstanding his sole next of 
I kin at the time of making the will, and at the 
time of his death, was the grandson of the tes- 
tator, to whom the life estate was given, and the 
sole next of kin of the grandsv^n at the same time 
was the father of the grandson, the husband of 
the deceased daughter of the testator. Ib. 

The mere circumstance that the gift to the 
next of kin of a testator is not immediate, but is 
contingent upon a future event which might or 
might not happen, is insufficient to render the 
description applicable only to such person or 
persons as should form the class at the time of 
the occurrence of the event. Ib. 

Testator directed one-half of the interest of his 
residue to be paid to his daughter and only child, 
and the other half to his wife, daring their joint 
lives ; and that lif his daughter survived her 
mother, or married and left issue, then that the 
whole of the capital should be paid to her after 
his wife’s death ; but if she died first without 
marrying or leaving issue, then that the trustees 
should accumulate the interest of the residue so 
far as it was not directed to be paid to his wife, 
and that on her death one-half of the capital 
should be divided amongst his nearest of kin, and 
the other half amongst his wife’s nearest of kin. 
The daughter was the testator’s nearest of kin 
at his death ; she died a spinster before her 
mother. At the mother’s death the testator’s 
sister was his nearest of kin : — Held, that by 
“ my nearest of kin ” the testator meant his 
nearest of kin at his own death, and not at the 
death of his wife ; and, consequently, that the 
personal representative of his daughter, and not 
his sister, was entitled to one moiety of the 
residue. Urqnluirt v. Urqnhart, 13 Sim. 613; 
8 Jur. 161. 

A testator gave his residuary estate to his 
daughter for life, with remainder to her children, 
and in default to his next of kin : — Held, that the 
class of next of kin was to be ascertained at the 
testator’s death, Lasbury v. Ktaoport^ 9 Beav. 376. 

Upon an ultimate limitation to a testator's 
next of kin : — Held, that the next of kin at the 
testator’s death, and not those at the time when 
such ultimate limitation took eJfect, were entitled. 
Selffertli v. Badhmn^ 9 Beav. 370; 15 L. J., 
Ch. 345 ; 10 Jur. 892. 
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A testatrix, having three daughters, gave 
one-third of a fund to each for life, with 
remainder to their children respectively, with 
cross-remainders between them, with an ultimate 
limitation to her own “next of kin and legal 
personal representatives” : — Held, that the class 
of next of kin was to be ascertained at the 
death of the testatrix, and that they took as 
joint tenants, v. Gibson^ 12 Beav. 101. 

A testator directed the sale and conversion of 
his property, and that a daughter should be 
entitled for life to a certain sum, to be invested 
in the usual way, with remainder to her 
husband. A., in case he should survive her, and 
in default of children or child, then to pay the 
same “according to the Statutes of Distribution 
of Intestates’ E:ffects ” : — Held, that the next 
of kin of the testator at the time of his death 
was entitled to the principal so invested. Boyds 
V, B.oyd,% 1 Eh E. 510 ; 8 L. T. H)9. 

A testator gave his residuary real and personal 
estate to his widow during widowhood, and then 
on trusts for the child of which his wife was 
enceinte when he should attain twenty-one, with 
maintenance in the meanwhile, but if such child 
died under twenty-one without having lawful 
issue then living, then on these trusts “ in trust 
for such person or persons as shall be my next 
of kin according to the Statute of Distributions.” 
The child, who at his father’s death was his sole 
next of kin, died six months after his father : — 
Held, that the next of kin must be ascertained 
at the death of the testator, and not at the 
death of the son or of the widow. Harrison 
V. Harrison, '2S Bcav. 21. 

A testator gave his real and personal estate 
to trustees for his wife for life, and after her 
decease for his daughter for life, and for her 
husband and children ; and in case she died 
without lawful issue attaining twenty-one, then 
after her decease he directed that his personal 
estate, including the proceeds of the copyholds, 
should be for the person or persons who, under 
the statutes made for the distribution of the 
estates of intestates, would then be entitled 
thereto if he were to die possessed thereof and 
intestate, to be divided among them, if more 
than one, in tlm shares in which the same would 
he divisible under the same statutes. The wife 
and daughter and her husband survived the 
testator, the tlaiighter never having any child ; 
and on her husband’s death the fund under the 
ultimate trust became divisible :-~Held. that the 
period of ascertaining the class was the testator’s 
death, aiul tiie wife and daughter’s representatives 
were entitled. JBchell v. Bridges, 11 L. T. 727 • 
13W. E. 200. ' 

A,, after giving all his real and personal estate 
to trustees for his children, directed his trustees, 
when any of his daughters shoukl attain twenty- 
OTie or marry, to raise and settle not exceeding 
5,000^. upon each such daughter, in part of her 
presumptive share, in trustees of her own nomi- 
nation, in trust for her for life, with remainder for 
her ehildi'en, and if all such children should die 
under twenty-one, in trust for the testator’s next 
of kin. One of the daughters, having attained 
twenty-one, settled her 5,0001. upon herself and 
children, witli a trust in default of children for 
the next of kin of the testator, according to his 
will She died without having had any child 
Held, that the next of kin of the testator living 
at his death were entitled to the fund as joint 
tenants. Asynnall, In re, 30 L, J,, Oh. 321 ; 4 
L. T. 176 ; 9 W. B. 269, 


A testator gave his residuary personal estate 
to trustees upon trust to pay the dividends to 
J. B., A. L., and J. L., for their lives, and the 
life of the survivor of them, and on the decease 
of the survivor “in trust to divide the fund 
among the children of J. L., and in default of 
such children for all and every my next of kin 
who shall be in equal degree, and those who 
legally represent them according to the statute.” 
At the testator’s death, A. L. was his sole next 
of kin : — Held, that she was entitled to the fund 
Barber's Will, In re, 1 Sm. k G. 118. 

A testator gave his residue to his wife, anti on 
her death or marriage to his children ; but in 
case she should die or marry again without 
leaving any child, or should any sucli child die 
before twenty-one, he directed the trustees to 
pay it to “ such person or persons as might be 
legally entitled to the same under the Statute of 
Distributions. ’ There w'as one child only, who 
was born after the testator’s death, and who died 

three years old. The widow married again : 

Held, that the class to whom the reskUie was 
given over was to be ascertained at the testator’s 
death, and not at the death of the child, and that 
the widow was not excluded. Starr v. Kewberru 
23 Beav. 436. 

Bequest to A. for life, with remainder to B. for 
life, and after their deaths to the testator’s next 
of kin ; but should no claimant appear within 
twelve months after their death, then to charities. 

A. and B. were sole next of kin at the testa- 
tor’s death : — Held, that the next of kin were to* 
be ascertained at the testator’s death. Gorbell 
V. Davison, IS Beav. 556. 

A. bequeathed a leasehold for the benefit of B., 
and gave her a power to appoint it by will, and i 
in default to A.’s “ nearest of kindred, precisely 
in the same manner directed by the statute made 
for the distribution of intestates’ effects.” On 

B. 's death without appointment : — Held, the next 
of kin of A. at her own death, and not those at 
the death of B., were entitled. Maritham v. 
Ivatt, 20 Beav. 579. 

Where Testator supposed to die at Future 
Time.] — Where a testator gives property in trust 
tor the benefit of the persons who at a time sub- 
sequent to his own death shall by virtue of the 
Statute of Distributions be his next of kin, the 
class is an artificial class, to be ascertained on 
the hypothesis that the testator lives up to and 
dies at the subsequent period of time. Sturqe 
to G. W. By., In re, 51 L. J., Ch. 185; 
19 Ch. D. 444; 45 L. T. 787; 30 W. E. 
456. 

The difference in legal effect between a gift to 
the “ children ” or “ nephews,” or “ kindred ” of 
A, who shall be living at his death, and a gift to 
the persons who shall then be his statutory next 
of kin, considered and explained, In 

re, StocMey v. Parsons, 59 L. J., Ch. 666 ; 45 
Ch, D. 51 ; 62 L. T. 1)29 ; 38 W. E. 712. 

testator gave in a certain event all the 
residue of his estate to “ the person or persons, 
exclumve of my surviving grandchild, who, under 
roe btatute for Distribution of the Personal 
Estates of Intestates, %vould, immediately after 
the decease of the survivor of my other two 
grandchildren, be entitled to my personal estate.” 
At the period in question the surviving grand- 
child was the sole next of kin :~Held, that the 
persons who would have been next of kin if the 
surviving grandchild had been dead at the period 
in question were entitled. White v. Sjrringetl 
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8S L. J., Oh. 388 ; L. R. 4 Ch. 300 ; 17 R. kin in manner aforesaid : — Held,that the persons 
A- entitled^ upon the death of the testator’s daughter 

without leaving children, were those persons who 
At Death of Tenant for life — Ifext of Kin at that period, and not at the death of the testa- 
of Testator.]— Upon the construction of a will, tor, were the testator’s nest of kin. BessantY. 
the o'ift of the residue after a life interest to the 26 L. J., Ch. 236 ; 2 Jur. (n.s.) 461 ; 4 

testator’s next of kin : — Held, to mean nest W. R. 475, 

of kin at the death of the "svife, and not those | Testatrix bequeathed all her personal estate 
living at the testator’s death, they having express 1 to her executors, upon trust that same be placed 
bequests under the will. v. Baton, G. | out at interest for the sole use of E. B., until she 

Cooper, 272 ; 14 R. R. 259, i should arrive at the age of twenty-one years, or 

A testator gave his personal estate to trustees be married ; and directed her executors to draw 
upon trust to convert into money, and invest the the interest thereof during the minority of E. B., 
same and pay the interest to his mother for her or until her marriage, and apply same towards 
life ; and after the decease of his mother he gave her maintenance and education ; and when E. B. 
all his estate and cifects to such person or persons should attain her age of twenty-one years, or be 
as she should by her will direct and appoint, and married, then to pay the principal and interest 
in case his said'mother should die without a will, to her, as and for her own proper money ; and 
then to such person or persons as should be in case E. B. should die under age and unmar- 
entitlecl to the same by virtue of the Statute of ried, the testatrix bequeathed the said principal 
Distributions. The mother survived the testator money and interest to her (the testatrix’s) next 
and died intestate : — Held, that the testator’s of kin, share and share alike, as tenants in corn- 
next of kin at the death of the mother were mon ; and if but one, the whole to such one. 
entitled to the bequest. Briden v. Ileidett, 2 E. B. was the sole next of kin of the testatrix at 
Myl. & K. 90; 1 L. J., Oh. 114. And see S. P., the time of her decease, and afterwards died 
Spiuh V. Lewis, 3 Bro. C. C. 335. under age and unmarried : — ^Held, that the per- 

A testator directed that upon the death, with- sonal representative of E. B., and not the next of 
out leaving issue, of his daughter, who was his kin of the testatrix at the time of E. B.’s death, 
sole next of kin, a certain fund should be assigned was entitled to the trust funds. Murphy v. 
to the nearest of kin of his owm family for ever : JDomgan, 3 Jo. & Lat. 534. 

— Pleld, upon the construction of the will, that A husband gave his residuary personal estate 
these words were meant to describe some person to his wife for life, and after her death he 
or persons to be ascertained at the daughter’s directed his trustees to pay and divide three-fifths 
death, and not the person or persons who should of the residue among such person or persons as 
be his own next of kin at the time of his own under the Statute of Distributions would have 
death. Clapton v. Bulmsr, 5 Myl. &: Or. 108. become entitled on his late father’s side to his 
Affirming 10 Sim. 426 ; 9 L. J., Ch. 261 ; 4 Jur. personal estate at the death of his wife if he had 
288 ; 5 'iri. 477. died intestate, and the other two-fifths he gave 

Aker bequest of residue to testator’s daughter in similar terms to his next of kin on his late 
for life, with remainder to her children, it was mother’s side Held, that the period for ascer- 
provicled that if she should die without leaving taining the classes w^as the date of the death of 
issue, 3,000?. should be paid as she should appoint, the widow and not that of the testator himself. 
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Ejffect of word “Tlien.”] — The word “then” ^ 
construed as pointing to the event, and not to 
the time, Ih. 

A testatrix left her real and personal estate 
upon trust after the death of her sister to pay 
all income to her niece during her life, and atter 
her death to stand possessed of the estate for the 
children, if any, of the niece, but in case of her 
niece leaving no children, then for “ such persons 
as shall then be my next of kin.” The niece 
died childless : — Held, that the general rule did 
not apply here, and that the persons to take 
would be the next of kin at the time of the death 
of the tenant for life, the niece. TratisY, Taylor, 
12 Jur. (N.s.) 791 ; U W. R. 909. 


life with remainder for her children, and as to 
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Jjlext of Kin of Wife.]— A testator by his 

will directed that the shares of his daughters in 
his residuary estate should be settled, the ulti- 
mate limitation, in case a daughter should not 
leave any child or children who should be living 
at the decease of the survivor of herself and 
her husband, being in trust for the_ person or 
])crsons who, under the statutes of distribution, 

■“ would on her decease have been entitled thereto 
in case she having survived her husband and had 
then died possessed thereof and intestate. ’ A 
daughter having died without issue, leaving her 
husband surviving ; — Held, that her next of kin 
to take under the ultimate limitation were to be 
ascertained at the time of her own death, and 
not at the time of the death of her husband. 
Chahnen v. JS’orth (28 Beav. 175) disapproved. 
Drulttx. Seaioard, 55 L. J., Ch. 239 ; 31 Ch. D. 
234 ; 53 L. T. 954 ; 34 W. R. 180. 

Next of Kin of Third Party.]— A testator 

directed that the residue of his personal estate, 
after the death of his widow, the tenant for life, 
should be paid by his trustees or the survivor of 
them, liis executors or administrators, to A. and 
B., to be equally divided between them, share 
and share alike, if then living ; but if dead, to 
go and be equally divided to and amongst the 
respective next legal representatives of A., and 
B., share and share alike. A, and B. died in the 
lifetime of the testator’s widow ; — ^Held, that the 
next of kin of A. and B., according to the statutes 
of distribution, living at the death of the testa- 
tor’s widow, were entitled to the fund per stirpes. 
Booth V. Vicars, 1 Coll. C. C. 6 ; 13 L. J., Ch. 
147 ; 8 Jur. 76. 

At Death of Third Party— Next of Kin of 
Wife.] — A limitation to the next of kin of a wife 
after the death of the surviving husband and 
failure of children Held, to be an exception 
to the general rule, and to mean not the wife’s 
next of kin at her death, but at the death of 
the surviving husband. Pinilcr v. Pbider, 28 
Beav. 44. 

Next of Kin of Third Party.]— Bequest 

to A. B. for life, and afterwards to her children ; 
but, in default of chikben, “ to pay or assign and 
transfer ” to C. 1). if living, but if dead, to his 
next of kin ex parte materna. G. D. died before 
A. B. : — Held, that the next of kin were to be 
ascertained at the death of C. H., and not of 
A. B. Giriidry v. Pimiiger, 14 Beav. 94, 
Affirmed 1 He G. AI. «& G-. 502 ; 21 L. J., Ch, 
405 ; 16 Jur, 488 — 0. A. 


the other moiety for his daughter Sarah for life, 
with remainder for her children, with cross- 
remainders, and proceeded thus: “And incase 
both my daughters should die without issue, 
or leaving such, all should die under twenty-one 
without leaving issue, then I direct my trustees 
to pay one moiety unto the person or persons 
that shall then be* considered as my next of kin 
and personal representative or representatives, 
agreeable to the order of the Statute of Distribu- 
tions, and the other moiety unto the person or 
persons that shall then be considered the next of 
kin and personal representative or representa- 
tives of my late wife Sarah, agreeable to the order 
of the Statute of Distributions.” At the date of 
his will his daughter Sarah was the only child and 
sole next of kin of his late wife Sarali. The 
daughter survived the testator and died without 
issue; — Held, that the persons entitled to the 
second moiety were those who at the death of 
the surviving daughters were the next of kin, 
according to the statute, of the testator’s deceased 
wife ; and having regard to the juxtaposition 
of the bequests, that the persons entitled to the 
first moiety were those who at the same period 
were the next of kin, according to the statute, 
of the testator. Wharton v. Barlier, 4 K. & J. 
483 ; 4 Jur. (K.S.) 553 ; 6 W. R. 634. 

Review of the authorities as to the time when 
the persons taking under bequests of this descrip- 
tion are to be ascertained. Ih. 

Where there is simply a gift to tenant for life, 
and then to the testator’s next of kin, the class ; 
must be ascertained at the decease of the tenant 
for life, so that the gift then vests immediately 
in them, although not in enjoyment, yet in right 
and interest ; subject, however, to open so as to 
admit any subsequent next of kin (if any) who 
may come into existence before the period of 
enjoyment arrives. Ih. 

b., after specific bequests to different members 
of his family, gave the residue to three persons, 
in trust to pay the dividends to his son for life, 
and after the son’s decease to pay to any widow 
of the son (wdio was not then married) an 
annuity for life, and the residue to his son’s 
children, and in case there should not be any 
child of the son, “then to stand possessed of the 
same for such person or persons of the blood of 
me as would by virtue of the statutes of distri- 
butions of intestates’ effects have become and 
been entitled thereto in case I had died intes- 
tate.” At D.’s death, he left the son and four 
daughters him surviving. The son married, 
enjoyed the dividends of the residue during life, 
and* died without even having had a child: — 
Held, that the word “ then,” even if treated as 
an adverb of time, referred only to the time when 
the persons entitled would come into possession 
of what had been bequeathed to them ; that the 
persons entitled were to be ascertained at the 
death of the testator ; that the son was one of those 
persons, and that his right as one of the next of 
kin was not affected by the previous gift of a life 
interest in the whole of the residue, so that on 
the death of the son without issue the residue 
became divisible into five shares, of which his 
personal representatives took one, and his sisters 
the other four. Bulloch v. Downes, 9 H. L. 
Gas. 1, Affirming 25 Beav. 4. 

A testator, who had four daughters, divided a 
fund into four equal amounts, giving one to 
each daughter and her children ; but when one 
died and left no child the interest was to be paid 
to the others, and after the death of the last 
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surviTor tlie fund was to be divided among her and 'after her death for the sister's daughter for 
<;Iuldren ; or if there be no snch children, that her life with limitations to the children of the 
the same be paid to such, person or persons as daughter, and if there were none, to another 
will then be entitled to receive the same as my niece for life, with a limitation to her children, 
next of kin under the Statute for the Distribution and in the event (which happened) of both nieces 
.of Intestates’ Estates.” One of the daughters dying without leaving any child, the testatrix 
left issue ; the others .had no issue. On the directed the residue to be paid and assigned to 
death of the last daughter : — Held, that under “ the personal representatives or next of kin ” of 
the w'ords of the will the class of “ next of kin” her late father: — Held, that the ease was in 
described the persons wdio filled that character principle similar to Bird v. LiieMe (8 Hare, 301 ; 
at the time of the death of the testator, and not 14 ’ Jur. 1015), and that the next of kin meant 
at the death of the last surviving daughter ; and were those living at the testatrix’s death, although 
that the shares of the daughters who had died they all took expressly under the will. Ih. 
without issue were divisible among the persons Testatrix bequeathed a sum of money “ to such 
representing the four daughters. 3Iortlmore v. person or persons as would have become entitled 
Jlortimore, 48 L. J., Ch. 470 ; 4 App. Gas. 448 ; to my said husband’s personal estate under or by 
27 W. E. 575 — H. L. (E.) Affirming 37 L. T. virtue of the Statute of Distributions had he died 
520- intestate and without leaving any widow him 

A testator gave his residuary real and personal surviving ” : — Held, that the persons to take, and 
estate upon trust out of the income to pay an the shares and proportions in which they were to 
annuity to his widow for her life, and after her take, were to be ascertained at the death of the 
death he directed that the trustees should hold husband, and that the share of one of the hus- 
the proceeds of the trust property in trust, to band’s next of kin who predeceased the testatrix 
divide them among his children on their attain- lapsed. Rees^ In re, William, s v. Davies, 59 
ing twenty-one (with full powers of maintenance L. J., Ch. 305 ; 44 Ch. D. 484 ; 62 L. T. 362 ; 38 
and advancement in the meantime), and the W. K. 523. fc’ee also Gnndry v. Ptmiiger, supra, 
issue of such children if dead ; and in case there col. 931. 
should be no child of the testator living at his 

death, upon trust for such persons who at “ the Heirs. 

failure or determination of the preceding trusts” 

•would be entitled under the Statute of Distribu- At Death of Testator.] — A testator having 
tions as his next of kin to the trust estate if he large real estates in fee, and having one son, J., 
had “ then died possessed thereof Intestate and who was deaf and dumb, and had been born so, 
without leaving any wife ” him surviving : — devised his estates to trustees in fee, upon trust 
Held, that the sole next of kin at the time of to apply a certain sum of the rents and profits 
the testator’s own death was the person entitled yearly in the maintenance of J., and giving other 
under the ultimate bequest. Metelier v. Fletcher, powers to the said trustees, which denoted that 
.3 De Gr. E. & J. 775. they were to manage the estate for him, then 

A testator, who died in April, 1879, by his proceeded to limit estates tail to the first and 
will, dated in March, 1870, gave his residuary other sons of J., then to J.’s daughters as 
estate to his wife for life, and, after her death, tenants in common, then estates tail to other 
to “ the nearest relatives then living (to be here- persons, “ and for default of such issue in 
.after named in the codicil).” He died without trust for my own right heirs for ever”: — 
having executed any codicil : — Held, that the Held, that the circumstances of the case, as 
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D., the son of 0., if living at C.’s death, for life, 
remainder to the first and other sons of B.. in 
tail, remainder to the male heir for the time 
being entitled to a certain family estate, remain- 
der to the first and other sons of such rnale heir, 
remainder to the testator’s own right heirs of his 
name : and he directed the residue of his per- 
vSonal estates to be laid out in lands to be coii" 
veyed to the same uses as his devised estates. 
B,, his son and executor, did not lay out the 
personal estate as directed by the will, but by 
his will he directed that certain real and personal 
estates should be conveyed and assigned to the 
trustees under the will of A., upon the trusts of 
that will or such of them as could then be exe- 
cuted, adding, that he deemed such property 
an equivalent in value for the residuum of his 
father’s personal estate ; and he directed that 
the same should be settled and accepted accord- 
ingly. The real and personal estate were not 
conveyed or assigned according to the will. ^ On 
the death of B. without issue, C. entered into 
possession of the real estate devised by both 
wills, and the personal estate bequeathed by the 
will of B. At the death of C,, B. entered into 
possession of the same real and personal estate. 
B.died without issue, and at his death there was 
no male heir entitled to the said family estate ; 
—Held, that the ultimate limitation in the will 
of A. to his right heirs' of his name vested at his 
death, and not at the death of B. ; that 
the co-lieircsses at lavr of B. (or the parties 
claiming under them) were entitled to the real 
estate so devised by the wills of A. and B. ; that, 
inasmuch as the estates were made equitable by 
the will of B., the court might properly send a 
case to a court of law, to try at the same time 
the right under the will of A. as well as under 
the will of B. ; that the personal estate be- 
queathed by the will of B., though not actually 
converted, must be deemed to he converted into 
and to have descended as real estate. Wrightsm 
V. Maomdaij, 4 Plare, 487, And see S. C, at law, 
14 M. & W.’214 ; 15 L. J., Ex. 121. 

Testator devised and bequeathed all his real 
estate and all the residue of his personalty to 
trustees, upon trust to pay his wife an annuity 
for her life, ami subject to such annuity upon 
trust as to the whole of his said real and personal 
estate for his son F., his heirs, executors, admi- 
nistrators, and assigns, as and when he should 
attain the age of twenty-five; and in case his 
said son should die after the age of twenty -one, 
but before twenty-five, then as his said son 
should by will or deed appoint ; but in case his 
said son should not make any such appointment, 
or should die before attaining twenty -five with- 
out leaving issue, then upon trust for the testa- 
tor’s own heirs, executors, or administrators 
Pleld, that the last limitation embraced those 
j;)ervSons only who were entitled to the testator’s 
property at the time of his death, and that it 
was no objection to this construction that F. 
himself happened to be one of those persons. 
Wlllimmi V. Garrett^ 2 Coll. C. C. G43 ; 15 
I. J., Gh. 41 C> ; 10 Jur. 560. 

A testator directed his executors to set apart a 
sum of stock to answer, an annuity of 600^. to 
be paid to his daughter Anna Maria (who was 
then his only surviving child) for her life, and on 
her death to divide the principal among her 
children, if she should leave any, on their 
'respectively attaining the age of twenty-four ; if 
no child, or none who should attain that agei to 
pay thereout two small legacies and all the 
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rest and residue of the said principal fund he 
gave and bequeathed to and amongst his heirs- 
at-law, share and share alike ” ; and in a subse- 
quent part of his will he appointed his said 
daughter by name his general residuary legatee 
Held, nevertheless, that, as sole heiress-at-law 
and next of kin of the testator at the time of his 
death, she, and not his heir-at-law or next of kin 
at the time of her death, was entitled, under the 
ultimate gift, to the fund set apart to answer the 
annuity. IVave y. Howland^ 2 Ph. 635; 17 
L. J., Gh. 147 ; 12 Jur. 165. Affirming 16 Sim, 
587. 

A testator gave certain property to his wife,, 
and in respect to his house at P. wished her to enjoy 
it for her life, and at her death it was to be sold 
and equally divided among his children, if living, 
but if dead before their mother he requested the 
house at her death to come to his brother J. >S., 
or his next heir-at-law. The testator then gave 
2,OOOL to his two daughters ; and as his wife was 
then pregnant, should she be delivered, he 
recommended the 2,000Z. to be equally divided 
when each attained twenty-one ; should each die,, 
the survivor or survivors to receive the whole ; 
but should neither attain twenty-one, the 2,000^..; 
to go to his wife for life, and afterwards to liis. 
nex^t heir-at-law. After the testator’s death his 
widow had a son, but that son and the two- 
daughters died infants in the widow’s lifetime,, 
as did the testator’s brother and his son, who left 
a son, and such son claimed the fund : — Held, 
first, that “ next heir-at-law,” although a gift of' 
personalty, did not mean “ next of kin ” ; and 
that the person to take was the heir-at-law at, 
the time of the testator’s death, that is, his own 
son. although then unborn. Southgate v. Clhiohy 
27 L. J., Gh. 651 ; 4 Jur. (x.s.) 428 ; 6 W. R, 
489. And see Ford^ In re, Patten v. Sparhei^, 
supra, col. 933. 

At Death of Tenant for Life.] — A. bequeathed 
his residue to his widow for life, and after her- 
decease to be divided between his two brothers- 
or their heirs in proportion to the number each, 
might have then living, share and share alike. , 
Both brothers died before the widow: — Held, 
that ‘-heirs” was to be construed children, aiid: 
that all the children living at the widow's death 
took in equal shares. Roberts v. Edwards, 33 
Beav. 259 ; 9 Jur. (N.S.) 1219 ; 9 L. T. 360 ; 12- 
\V. R. 33. 

One devises his freehold estate to trustees and. 
their heirs, in trust to convey the premises to A. 
for life, remainder to his first, See., son in tail 
male successively, remainder to his daughters in: 
tail general ; and if A. should die without issue,, 
then the premises to be settled on B., 0., B., and 
E., to each one-fourth in fee ; and in case any 
of the four remaining persons die without issue, 
the trustees to convey such fourth part in fee to- 
tiie respective heirs of the person so dying. One- 
of the persons dies without issue ; her fourth 
in equity belongs to her brother as her heir, and 
there was an executory devise to such person as 
would bo the heir at the death of A. without 
issue, Blaediborn v. Edgleif, 1 P. Wms. 606. 

Testator devised his real estate to trustees in 
trust to permit A. to receive the rents daring his- 
life : and, upon his decease, to permit the eldest 
son of A. to receive the rents during his life : and, 
'“upon the decease of such eldest son,” in trust 
to convey the estate “ to the light heir male of 
A. and his heirs,” ■ A. survived testator, and 
died in the year 1857, leaving B. his eldest son 
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him surviving. The trustees refusing to convey 
the legal estate, B. Y>resented a petition asking 
for vesting order; — Held, that the general 
rule, that the heir of a person named in a will 
must be ascertained as soon as possible, applied ; 
that B. was ascertained to be “the right heir , 
male of A." upon A.'s death in 1857 ; and that 
he was therefore entitled to a vesting order. 

!)(' rc, dS L. J., Ch. 35-1 ; 40 L. T. 98 ; 
27 W. K.' 534. 

After-born Heir. ] — A. devises an Exchequer 

annuity of to trustees in trust for J. for 

so many years as he should live, and from and 
after his decease for such person as at the time 
of his death should be the heir male of his body, 
and in case there should be no such person then 
in trust for the heir male of B., who was J.’s 
father. J. died an infant, and without issue, 
and about four years afterwards B. had another 
son born, G., -who also died an infant without 
issue : — Held, that absolute property of annuity 
vested in G., and that upon his death it belonged 
to B. as his administrator. Montagu 
JBeuulieu. 3 Bro. P. C. 277 ; Ambl. 533. 

At Beath of Third Party dying before Tenant 
for Life.] — Goods devised to A. for life, and 
after the death of A. to the heir of B. B. dies in 
the life of A. : — Decreed, the goods should go to 
him that was heir of B. at his death, and not to 
him who was his heir at the death of A. 
Dancers v. Clarendon, 1 Vein. 35. 

A testator bequeathed to A. l.OOOZ., part of a 
policy of 1,200Z., and the remaining 200Z., 
together with all advantages arising from the 
policy, to his widow. By a codicil he gave the 
l,00dZ. to trustees for A. and her children, and 
in case of A.’s death without children, to his 
widow “ or her heirs,” The widow died, having 
bequeathed the 1,OOOZ. to B., and A. died after- 
wards without children : — Held, that B. was not 
entitled, but that the next of kin of the widow 
(ascertained at her death, and not at the period 
of distribution) took the 1,000Z. by substitution. 
Craven, In re, 23 Beav. 333. 


3. Gifts to Suevivoes. 

a. Meaning of “ Survive,” Survivor.” 

Survive — Outlive.] — The meaning of the word 
■“ survive ” in a limitation of property is, that the 
person to survive shall be living at the death of 
the person whom, or at the time of the event 
which, he is to survive ; it does not mean living 
at any time whatever after the event referred to ; 
consequently a gift over, if there should be no 
child or remoter issue of A. who should survive 
the testator and A., and should live to attain 
twenty-one, is not void for remoteness. Gee v. 
LUUell, 35 Beav. 631, 658; 35 L. J., Ch. 640 ; 
L. R, 2 Eq. 341 ; 12 Jur. (X.s.) 541 ; 14 W, R. 853. 

A husband gave his residuary estate to his 
wife fur life, and afterwards to his cousin for 
I;; her sole use ; and should she have any legal issue 

by marriage, to be divided amongst them equally ' 
I at twenty-one. “ Hhould my cousin not survive 

f niy wife, atid die without the said legal issue by 

marriage,” he gave his residuary estate to M. 

I The cousin survived the wife, but had no 

I' children '.—Held, that the words “ not survive ” 

f' aiust be construed as equivalent to “ die in the 

I lifetime of,” and that the 'gift over could only 

I) ^akc effect on the death of the cousin, without 


children, in the lifetime of the testator’s widow, | 

which event not having happened, it failed. | 

Seed V. BraitliwaUe, 40 L. J., Ch. 355 ; L. R. 

11 Eq. 514 ; 24 L. T. 351 ; 19 W, R. 697. 

, Survivor — Longest Liver.] — ^When a gift is ! 

given to a class and the survivors, the obvious , , I 

and natural meaning of the word “ survivor” is « 5 

not the person surviving any particular event, I 

but the longest liver of the class. Taafe v. « \ 

Conmee, 10 H. L. Cas. 64 ; 8 Jur. (J7.S.) 919 ; 6 ' 

L, T. 666. I 

Devise to trustees and their heirs, in trust for 
A. and his wife for their lives, and after the death 
of the survivor to the testator’s four grand- 
daughters, as tenants in common during their 
respective lives, with benefit of survivorship, 
remainder to the trustees “and their heirs,” 1 

upon trust to preserve contingent remainders, | 

remainder to the issue male of the four grand- I 

daughters successively, remainder to the testator 
in fee : — Held, that the survivorship had reference 
to the extent of the estate, and not to the persons 
who were to take, and that the grand-daughters 
took for life as tenants in common, with survivor- 
ship to the survivors and survivor of them ; and 
that after the death of the last survivor their 
issue took several inheritances in tail. Iladdelmj 
V. Adams, 22 Beav. 266 ; 25 L. J., Ch. 826 ; 2 
Jur. (N.S.) 724. 

Semble, that, to effect the expressed intention 
of the testator, the word “ survivor ” may receive 
a different sense in different parts of a will. 

Wmterton V. CmwfuTd, 1 Russ, k M. 407 ; 8 
L. J. (o.s.) Ch. 134.V 

D. by will gave all his real and personal pro- 
perty to his wife for life, and, after certain gifts 
^ not material to the question argued, he gave to 
his five first cousins, naming them, or the sur- 
vivors of them, the sum of 1,050^. stock, to be 
equally divided between them, share and share 
alike ; the whole to be paid as soon as possible 
after his wife’s death. D.’s wife survived him. 

Three of the cousins died in the lifetime of D., 
and only one survived D.’s widow ; — Held, that 
the word “survivors” must include the case of 
one legatee alone surviving. Ileum v. Salter, 2 

K, &J.383. 

Who Included.]— A gift of residuary estate 
among surviving children not extended to de- 
ceased children by reason of ambiguities in the 
will, shewing merely a tendency to treat ail the 
children with equality. Crosse, In re, 1 N. R. i 

419 : 32 L. J., Ch. 344; 9 Jur. (N.S.) 429 ; 8 

L. T. 299 ; 11 W. R. 396. j 

An intention of equally benefiting all the | 

children is to be assumed in a settlement, but 
not in a will. Ih. 

A testator gave 5,000Z. to each of his foizr 
daughters for ttieir separate use, and if they had 
any children the principal to be divided between 
them after her death, if they should attain 
twenty-one ; if not, it was to be divided among 
“ her "surviving sisters.” A. B., one daughter, 
died, leaving two children, both of whom died 
infants, but’onc of them left a child surviving. 

Another daughter died before her sister A, B.’s 
children, leaving three children. The testator 
had a fifth daughter, for whom he had separately 
. provided Held, that the separate provision 
was no reason for ' excluding her from taking 
under the words her surviving sisters.” Car ver 
V. Burgern. t De G. k m ; S Eq. E. 421 ; 

24 L. L, Ch. 403 ; 3. W. E. 308. 
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Maintenance having been allowed by an order 
of this court out of the income of the legacy, 
and the sirrplus having been invested, it was 
held that such surplus passed to the legal personal 
representatives of the infants. 11, 

After-horn Children.]--A gift by will to 

C. for life, “ and after her death to all and every 
the children of C. who shall survive me,” includes 
children of C. born after the death of the 
testator. Claris JSdffte, In re, 3 De Gr. J. &: 8. 
Ill : 13 W. It. 115. 

A testator gave the proceeds of the sale of 
real and personal estate to trustees for C. for 
life, and after his decease as to one moiety 
for the reputed daughter of C. for life for her 
separate use, and after her decease to divide 
the same equally among all her children who 
should survive the testator, with benefit of 
survivorship, and if there should be no child 
who should survive the testator, then over. 
C.’s reputed daughter was twelve years old 
at the death of the testator. She afterwards 
married and died, leaving several children ; i 
the legatees in remainder were also dead : — 
Held, &at the children born after the testator’s 
death were entitled to their mother’s moiety on 
her decease. Ih. 

A testator by his will directed that his four 
children should be made wards of court, and 
having made provisions for maintenance, and 
bequeathed pecuniary legacies to his younger 
children, appointed his eldest son, W., residuary 
legatee and devisee, and directed as follows : 

“ 111 case of any of the yoniiger children dying 
before they attain the age of twenty-one years 
or leaving legitimate issue, I direct their portion 
or portions to be divided among the survivors, 
share and share alike ; and failing all my own 
children, I devise the whole of my property to 
the children of my sister,” &c. The testator left 
four children, all minors, him surviving ; namely, 
W., his eldest son, and J., B., and H. At the 
time of the death of the testator, his widow was 
enceinte of a child, C., who was born after the 
testato]'’s death. R., one of the children, having 
died under twenty-one and unmarried -.—Held, 
that W., the eldest son, and C., the posthumous 
child, were not entitled, upon the construction 
of the will, to any share of the legacy bequeathed 
to E. Wallh v. Wullu, 13 L. E., Ir. 258. 

b. When Construed ‘^Others.” 

“ Survivors construed strictly, not as im- 
porting “Others.”] — The rule of law, as laid 
down by modern authorities, is, that the word 
“survivors ” is to be confined to its literal signifi- 
cation of survivors at the period spoken of by 
the testator in every case where it is possible to 
do so without violating the clear meaning of the 
rest of the will. Keep, In re, 32 Beav. 122. 

Testatrix, before the statute 1 Yict. c. 20, be- 
queathed the residue of her personal estate to her 
son A. and her daughter B., to be divided equally 
between them, in case they were both living a"t 
the time of her decease ; but if either of them 
should happen to die before her, or at any time 
after, without issue, then she bequeathed the 
share of him or her so dying, and without issue, 
to the survivor of them, A. and B. suiwived the 
testatrix. A. died unmarried in the lifetime of 
B. : — Held, that the moiety of the residue given 
to A. devolved to B. Turner v. Frampton, 2 
Coll. C. G. 331 ; 10 Jur, 24. 

Where there were different bequests to different 
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classes of children, followed by a general clause 
that the shares of all such legatees as died under 
twenty-three should go over to the survivor and 
survivors, such clause was construed distributively 
as to each class, and the word “survivor” was 
taken in its usual sense. Cromck v. Linnd, 3 
Y. & C. 565. 

A testator gave a fund between the children of 
H., and pi’ovided that the legacies should vest at 
twenty-three, and that if any should die under 
twenty-three without issue, their legacies should 
go to the survivors ; there were five children of 
H., of whom one, who attained twenty-three, died 
between the deaths of two of his brothers, who 
died under that age -Held, that he took an 
original fifth, and a part of the share of the one 
who died before him, but no part of the share of 
the one who died after him. Ih. 

Grift of a residue of real and personal estate to 
I trustees to sell, get in, and pay and divide the 
I money arising therefrom unto and equally 
among the testator’s children so soon as the 
youngest should attain twenty-one ; the daugh- 
ter’s shares to be invested and secured, and the 
interest paid to such daughter, and the principal 
to be disposed of amongst her children as she 
might direct ; if no child, the share to be divided 
amongst the survivors of the testator’s children 
equally ; and in case of the death of any of his 
children leaving lawful issue, the testator gave 
to such issue the share the parent would have 
been entitled to have. Semble, that the word 
“survivors” in the residuary clause must be con- 
strued in its natural sense, and not as importing 
“ others,” and that this construction of the word 
in one part of the will must govern the con- 
struction of the same word in the other parts. 
Leeming v. Sherratt, 2 Hare, 14 : 11 L. J., Oh. 
423 ; 6 Jur. 663. 

Bequest to one for life, and then to be divided 
among four legatees equally, as tenants in com- 
mon ; if either died in the life of the tenant for 
life, his share to be divided among his children ; 
if either died during that period without leav- 
ing issue, then his share to go to the sur- 
vivors or survivor of them. One died leaving 
nine children, and then another died without 
issue, and then the tenant for life died : — Held, 
that the children of the legatee wdro died first 
took no interest in the share of the one who died 
afterwards without issue. Moate v. Moate, 1 6 
Jur. 1010. 

Where testator, after giving legacies to daugh- 
ters for their respective lives, with remainder to 
their respective issue, and in default of issue the: 
share of the daughter so dying to go to the sur- 
vivors, directed that if any daughter should die 
before vesting of legacy leaving'lssue, the legacy , 
should descend to such issue : — Held, that the 
word “survivor” must be strictly taken, but 
that under the clause of substitution a survivor’s- 
share of a deceased daughter’s legacy passed tO' 
the children of a daughter predeceasing tes- 
tator, leaving issue surviving Mm. Willettf< v. 
WUletts, 7 Hare, 39 ; 17 L. J., Ch. 457 ; 12 Jur. 
670. 

Grift of a certain sum to each of the children 
of A. and B, who should attain tw^enty-one, but 
in case any of them should die under that age 
his share to go to his surviving brothers and 
sisters; the word “surviving” in such a limita- 
tion cannot be read “ other,” so as to entitle a 
child to the share of a brother who died before 
be was born. Mann v. Thojnpmn, Kay, 638 ; 18 
Jur. 826 ; 2 W. E. 582. 
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persons for life, interest at 5 per cent, to be paid 
till heir attained twenty-one, and “ in case of the 
demise of any of them without legitimate issue, 
then his or her proportions to he divided equally 
among the survivors,” and one of the legatees 
died without having been married : — Held, that 
the survivoi*s were absolutely entitled to the 
MmielaffJi Y. 4: Bear. ild. 


The rule as settled by modern authorities 
is, that the word -bsurvivor” is to be construed 
strictly, and is not to be read “ other,” unless 
the rest of the will should render the more 
liberal and less literal construction essential, 
for the purpose of carrying into execution the | 
objects expressed by the will. Hodge x. Foot, 
3J: Beav. 3-1-9. 

The words ‘‘survivor or survivors” in a will 
must be taken in their proper and usual sense, 
unless the context plainly shews that the testa- 
tor employed such words in some other significa- 
tion. Vdloke, In fe, 35 Beav. 338 ; li W. E. 
447. 

The w'ords “ survivors and survivor ” of parents 
construed strictly, although the children of some 
of them took an interest in remainder. J/>. 

A testator devised all his estate to trustees 
(subject to an annuity to his wife), to pay the 
rents to his six daughters, share and share alike, 
as they should respectively attain twenty-one, 
or be "married, and to continue during their 
respective lives ; and in case any of his children 
should die without having any child or children, 
then as to the share or shares of her or them so 
dving in trust to pay the same to the survivors 
or survivor of them, to be equally divided between 
them, if more than one ; and if but one, to pay 
the whole to her ; provided that such shares 
should be paid to his daughters for their separate 
use ; and in case any of his daughters should 
have any child or children living at their 
respective deaths, it should be lawful for such of 
his daughters to dispose of their property, thereby 
devised to them, to and amongst her child or 
children as she might appoint, and for w^ant 
of appointment to and among such child or 
children equally ; and in case all his daughters 
should die without having any child or children, 
as aforesaid, then for his wife ; and he devised 
all the residue of his property to his six daughters ; 
— Held, that “survivors or survivor” were to be 
construed in their ordinary sense of “longest 
liver,” and that a survivingdaughter took for her 
life the share of one who died without children, 
to the exclusion of the children of another 
deceased daughter. Brownex. Fainsford, Ir. E. 
1 Eq. 384 ; 16 W, E. 198. 

A father devised real estate to trustees upon 
trust to receive the rent, and to pay one-fourth 
part of such rent unto each of his four daughters 
for her separate use during her life, and after the 
death of either or any of his daughters, he gave 
and devised one equal undivided fourth part or 
share of and in tlie premises unto the child or 
children of each of his daughters so dying and 
leaving lawful issue, and the heirs and assigns of 
such children for ever, and as tenants in common 
if more than one child ; a7id in case any or 
either of his daughters should happen to die 
without leaving any lawful issue surviving her, 
then the testator gave and devised the share or 
shares of any such daughter so dying unto the 
survivors or survivor of his daughters, and their 
or her heirs and assigns for ever ; and in case all 
his daughters should die without leaving lawful 


legacy. 

A. devised freeholds to two or their heirs as 
tenants in common, and in case either should die 
wnthout leaving lawful issue surviving her, then 
he devised her part unto the survivor: — Held, 
that “survivor ” was to be read in its ordiuary 
sense, and not in the sense of “other.” Oreen- 
iL'Qod x. Percy, 26 Beav. 572. 

Testator being possessed of a mill, Ac., wliich 
had been granted to him and heirs for three 
lives, devised his property to trustees and their 
heirs upon trust to let and to pay one-fifth of the 
profits to his wife for life, and the other four parts 
he directed to be applied for the maintenance, 
education, and bringing up of his four children 
until they severally attain twenty-five, at which 
time, as they should severall}?" attain that age, 
he gave, devised and bequeathed unto such of lus 
children as should attain that age. one-fifth of the 
property, to hold to them and their heirs. The tes- 
tator then provided that, if any of his children 
should die under twenty-five and leave no lawful 
issue, then he gave, &c., the part of him, her, or 
them so dying unto the surVivors or survivor of 
his said children, to he equally divided amongst 
. them, their heirs, &c., with a like proviso if any 
of such children should happen to die under 
twenty-one : and after the death of his wife he 
gave the other fifth part to his children subject 
to the same trusts, provisoes and conditions. 
The testator left all his four children, E., M., J. 
and Joseph, him surviving. E. attained twenty- 
five and married S. ; M. married 3^^. and died 
under twenty-five : J. attained twenty-five, 




WILL — Construction. 


leaving children, and M, survived S. 


time of S,, 

and was unmarried : — lield, that the share of M,’ 
in the event of her dying without issue, was at 
her absolute disposal, and did not pass to the 
children of her sisters H. and I. Rays’’ Trusts 
In re, 9 Jur. (N.S.) lOfiS ; 9 L. T. 197. 

A testatrix bequeathed two sums of money 


The legacy given to E. was bequeathed upon 
trust for E. for life for her separate use, and after 
her decease for her children, if any, living at her 
death, as she should appoint ; and in dehiult of 
appointment equally amongst them ; or if but 
one child, the whole to be in trust for such only 
child. The legacy to M. was bequeathed upon 
similar trusts ; and the testatrix directed that in 
case her said nieces, or either of them, should die 
without leaving issue, the legacy of the niece so 
dying should be equally divided between the 
children of whichever of the testatrix’s nieces 
should happen to survive, and the children of C. 
(a nephew of the testatrix), in equal shares, on 
attaining twenty-one years or daj'' of marriage ; 

^ and if only one such child then living, the whole 
should go to such only child. There was no gift 
over of the whole fund, in the event of their 
being no children to take it. M. died in 1877, 
E. died in ISSl without issue, and at the time of 
her death there were living children of M. and 
children of C. ; — Held, that the children of C. 


dren ; and he jirovided, that if either of the | 
daughters should die without children, her share 
should go over to the survivo}’s of his sons and i 
daughters : — Held, that “survivors” could not 
be read “ others,” in consequence of the gift over 
being to a different class from those whose shares 
■were to go over. R?. 

A testato)* gave stock to the four children of 
his daughter (a son and three daughters), the 
shares of the grand-daughters to be held in trust 
for their separate use for their lives ; and he 
directed, that in case of any of his grand-daughters 
dying without issue, their shares should accrue 
and survive to the “survivors” of all the 
children of his daughter, including the son, the 
accruing shares of the grand-daughters to be 
subject to the same conditions as their original 
shai-es : — Held, that upon the death of the last 
surviving ' 

share, both original and accrued, 
of. and fell into the residue. 

28 Beav. 554 ; 29 L. J., Cl 
578 ; 8 W. R. 490. 

H. in 1823 betjueathed the interest of a fund 
in trust for her niece S. for life, and after the 
death of S. to her three daughters H., M, and 
I,, in equal shares and proportions. She 
declared, that in case any of them should die 
without leaving any lawful issue, the share or 
shares of her or them so dying should go to the 
survivors of them in equal shaies ; and if but one. 
then to such one only ; but if any or either of 


without issue, her 
undisposed 
Nevill V. Boddanij 
738 ; 6 Jui’. (N.S.) 


H. and L died m the life- ! ingly. B. and J. died leaving children. M. died 
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a spinster, S. was a spinster and over sixty : — ! O?i0Jis y. 3/ortlme/\ 54 L. J., Ch. 414 ; 52 L. T. 
Held, lirst, that the equitable fee was given to 383 ; 33 W. E. 441. 

the children of the nieces. JIude/i y. Tmjlov, 45 A testator devised to each of his children an 

L. J., Ch, 553. estate for the life of that child, with remainder 

Held, secondly, that seeing that 8. was past to the children of that child, and in case any or 
the age of child-bearing, she was entitled to her either of the testators children should die with- 
own one-fourth share in fee, under the gift over out leaving any child or children, him, her, or 
to the survivor of the nieces. II). them surviving, then the testator devised the 

By codicil of same date, the testator devised estates to which their child or children respee- 
fveeiiolcl estate on trust for M., B., S. and J., for tively would have been entitled under his will, 
their respective lives, as tenants in common, and if living, to his, the testator's, surviving children 
on death of all or any of them, then as to the for their respective natural lives, and after their 
part of her or them so dying, in trust for all and deceases respectively he gave their respective 
every the child and children of them respec- shares to their respective children, their heirs, 
tively, and the heirs of their bodies ; and if any executors, administrators and assigns. There 
of them should die without leaving issue living was no gift over on the death of all the testator’s 
at her death, then in trust for the survivors and children without leaving children. C., one of 
survivor of tliem and the heirs of her and their the testator’s children, died without leaving issue, 
bodies; and if all except one should die without Borne of the other children were then living; 
leaving lawful issue, then in trust for such only others had died leaving children of theirs then 
or surviving niece and the heii'S of her body, and living : — Held, that the word ‘‘sui’viving” was 
in case of a total failure cif issue of them, then to be read in its proper sense, and that the 
in trust for his heirs. B. died, having had four children of those children of the testator who 
children, three of whom died infants, and un- had predeceased C. took no interest in the estate 
married. J, died, having had three children, of which C. was tenant for life, In re^ 

one of whom died an infant and unmarried. Benti v. Benn^ 29 Ch. D. 839 ; 53 L, T. 240 ; 34 
Then ^I. died a spinster. S. was a spinster, and W. K. 6 — C. A. 

over sixty : — Held, lirst, that cross-remainders in The fact that the original shares are all settled 
tail were" to be implied between the children of by the will, and that the, shares which the ‘‘sur- 

the tenants for life. Ih. vivors” take in the share of a child who dies 

Held, secondly, that “survivor” w'as not to be without issue are settled in the same way as 
read “other,” but that S. took M.’s share. Ih. their original shares, is not by it itself suflicient 
Held, thirdly, that 8. being past the age of to shew that “ survivors ” is used otherwise than 
child-bearing, was entitled to her own one-fourth in its proper sense, Ih. 

share in tail under the gift over to the sui'vivors A testator directed his personal estate to be 
and survivor of them. ^ Ih. converted and invested in consols sufficient to 

A testator bequeathed the dividends of a sum provide life annuities to a specified amount for 
of 10,000/. consols unto and equally between his his wdfe and his four children, George, Jane, 
four daughters, and from and immediately after William and Eobert ; upon the death of his wife 
their several and respective deceases "he be- her annuity was to be distributed among his 
queathed the 10,000/. to their children respec- said four children for their lives ; upon the 
tively. viz., one-fourth part thereof unto and decease of either of his said children ” the testa- 
equally between the children of each daughter, tor bequeathed one-fourth of the said fund of 
And, in case any one or more of the daughters consols to the children or child of such deceased 
should die without leaving issue her or them sur- child absolutely, and in the event of either of his 
viving, he bequeathed the share or shares of the said children dying without issue he gave “ the 
stock as bequeathed to and intended for the issue fourth part or share to which the childT’en of 
(bad there been such) “ unto the survivors or such dying child would have been entitled unto 
survivor” of the four daughters, equally if more the survivors of my said children in equal sViares” 
than one, aiul if but one, to that one, absolutely. The will contained a residuary gift. George, the 
Three of the daughters married, and died leaving last survivor, having died without issue Held, 
children. The fourth was the longest liver, and following Mule.n v. Taylor (supra) and 
was a spinster of the age of fifty-four : — Held, v. lumjifoti (supra), in prefc]*ence to Mortimer., 
that 0)1 her death without leaving issue she I)i re (supra), and Aalieto v. Aalteio (57 L. J., 
would be entitled to her own one-fourth shave of Cli, 629), that George, as the longest liver, be- 
the l!),0UU/. absolutely ; that it might be assumed came absolutely entitled on his death without 
that she would never have any '’children ; and issue to the corpus of his one-fourth of consols, 
that the share might be transferred to her at and consequently, that it belonged to his repre- 
once. Madeu v. Taylor (supra) approved and sentatives. Bdato, In Morrell v, 

followed. Barhhson v. Klmylo)), 18 Ch. D. 213 ; CrMny, 58 L. J., Ch. 439 ; 41 Ch. H. 409 : 61 
45 L. T. 132 ; 29 W. E. 912. ' L. T. 42 ; 37 W. Bp 731. 

A testator gave legacies to four named persons Becuniary legacies tvere severally given to four 
for their respective lives, and continuecl, “the persons during their natural lives, and in case, of 
interest on ail these legacies is to be paid regu- the decease of any of them without legitimate 
larly to the respecti\'e parties as it becomes due ; issue his or her proportion was to be divided 
and in the event of either of the parties dying, amongst the survivors. The last surviving lega- 
and without child or children, then the legacy of tee died without leaving issue : — Held, that this 
the deceased is to be at once divided amongst legacy fell into residue. Kbig v, Frmit (15 
the survivors.” The wall contained a residuary App. Gas. 548) followed ; Maden y. Taylor 
gift. The last survivor of the four named per- (supra), BnncUon, v. Kimpton (supra), and 
aon.s having <lied without children : — Held, that his MapeMs Bstafe, In r)? ‘ (supra), not followed, 
legacy fell into the residue. Keiill v. Boddani Bamlagli v. li(indlag\ 3 E. 315 : 41 W. E. 549. 
(supra,) and Corheifs TrmU^ In re (supra), fol- And see Barldmn y. Dallas^ 14 Ves. 576 ; 9 
lowed. Madeu Y. jfh'y/cr (supra) and E. E. 350; Awdry^ 5 Yes^ 465; 5 

V. Mmpton (supra) considered. Mortime}\ In re., E. R. 102 ; Slade y, infra, col. 955 ; BedJi'^ 
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with V. BecJiwith, infra, col. 955 ; Crowder v. four daughters, share and share alike, the share 
Stone post col. 958. of each to be given to each on their days of mar- 

^ " * riage, with consent ; and if his daughters should 

Construed Others.]— Bequest to three children happen to die unmarried, then the share of the 
in thirds respectively, with a direction that they child to go, share and share alike, among his 
should not be put in possession till their respec- surviving daughters, or daiighter so surviving 
five attainment of particular ages, and in case of Held, that surviving daughters meant other 
the death of either of the above-named children daughters, and therefore that the children of 
before the ages mentioned, that third to be equally a deceased daughter were entitled to a share of 
divided between the two surviving children ; the legacy of a daughter who died unmarried, 
and in the event of the death of two before the Connellan^ In re, 1(3 Ir. Cli. E. 521. 
respective ages above mentioned, then the whole When a testator manifests a clear intention tO' 
to devolve to the surviving child ; but should give a benefit to certain objects in an event 
all the testator’s children die before they should which happens, the legatees shall not be deprived 
attain their said respective ages, then the whole of it, although a circumstance inadvertently 
of his estate was given over. One died, having coupled with it in the language used does not 
attained the age mentioned ; afterwards another literally take place. Therefore, under a be([uest 
died under that age ; the share of the latter a of equal sums for the benefit of each of two 
vested interest in "the child who died first, and grand-daughters, A. and B., for life, and their 
the survivor attaining the age specified. Wilmot children respectively ; but if either died without 
V. Wilmot, 8 Yes. 10 ; 6 E. E. 196. issue, her share to go to the children of the siir- 

J. having three unmarried daughters, A., L. viving grand-daughter ; A. marries and dies 
and C,, bequeathed to A. and L. 2,0U0Z. each, and leaving children in the lifetime of B. Then B. 
to C. to be invested for their benefit, and dies unmarried : — Held that A.’s children took 

there to remain until their day of marriage ; and each of their shares, though their mother did not 
in case one or more of his daughters should die actually survive B. Harman v. I)ichenw7i, 1 
before her marriage, then the portion or portions Bro. C. C. 91. 

of her so dying should go to and be divided between A. bequeathed to four nieces, C., D., E. and 
his surviving" daughters, share and share alike ; F. ; and on death of any, the whole bequest 
and if only one. should survive, then to that should go to survivor or survivors ; but if any 
daughter ; and if all his said daughters should died leaving a child, then her share should go to 
die before their marriage, then their portions such child ; if all died without issue, then to B. 
should be divided between all his sons. The C. married, and had issue (i. and H., who died in 
testator had also three married daughters. 0. life of their mother, H. having issue L. and M. ; 
married, and died in the life of A., who died C., D., E. and F. died in succession, F. being 
unmarried, leaving L. surviving : — Held, that C.’s last surviving: — Held, that L. and M. were 
personal representative was entitled to a moiety entitled to the whole bequest. Pitt v. Harbin, 
of A.’s share. Jachson, In re, 14 Ir. Ch. E. Lofit, 19. 

472. A testator bequeathed 10,000Z. equally between 

Testator be({ueathed a sum of stock to A. and his four daughters for life, with remainder to 
B. for their lives, and on their deaths to their their issue ; and directed that the share of every 
children then living who should attain twenty-one, of them dying without issue should devolve to 
with a gift over to the survivor of A. and B., in the survivors and survivor of them. There was 
case the chiklren of either of them should die a gift over, if they should all die without issue : 
under twenty-one. xY died, leaving a child who — Held, that “survivors and survivor” were to 
had attained tweuty-one. B. afterwards died be read “ others and other,” and that the issue of 
without having had a child: — Held, that A.’s one daughter, who died, was entitled to participate 

personal representatives were entitled to B.'s in the "share of another daughter, who sub- 

moiety of the stock. Alton v. Brooks, 7 Sim. 204. sequently died without issue. "Lowe v. Land, 6 
Testator by will directed his executors to place L. J., Ch. 284 ; 1 Jur. 377. 
out upon government securities such a sum of Testator by a will made since the statute 1 
money out of the interest thereof as should be Yict. c. 26, after directing payment of his debts 
suiiicient to produce an annuity of 50Z., which and bequeathing several s[)ecific articles of plate 
he gave unto his daughter J. for her life ; and to his sister L., desired that all his other plate, 
after her decease, in case she should leave issue, jewellery, books, pictures and other pi-operty, 
he gave the principal unto and equally amongst except freehold and leasehold property, should 
his surviving children and their legal representa- be sold, and the produce, after deducting funeral 
tives, share and share alike. The testator had and other expenses, be divided in equal parts 
four children living at the date of his will and amongst L., M., N., 0. and P. He then directed 
of his death, of whom the daughter J. was the that his freehold house and his leaseholds, some 
survivor; shedied without leaving issue Held, of which were held for years, and others for 
that the wonls “ surviving children ” meant years determinable on lives, should be kept 
children surviving the daughter J., and that the in hand and let to the best advantage, and the 
words “legal personal representatives” must be produce be divided every half-year among 
construed in their ordinary sense, and not as the above-named L., M., H.. 0. and P., or to 
importing Idmlred or representatives in blood ; their lawful heirs ; and in case of there being 
consequently, that the fund, of which the testa- no heirs, the share or shares to be divided 
tor’s daughter was the tenant for life, fell into the in equal parts among the surviving legatees, 
testator’s residuary estate. Taailor v. Bamrleij, The testator at his death left L. his heiress- 
1 Coll. C. C. 108 ; 18 L. J., Ch, 240 ; 8 Jur. 265. at-law and sole next of kin ; M., N., 0. and 
A gift over to “surviving daughters,” on the P. were not related to L., but were related 
decease of daughters without issue, is a gift over to and capable of inheriting from each other ; 
to “other” daughters. Crowthev v. Mmns, 11 M. died unmarried in the testator’s lifetime: — 

Jur. (K.s.) 902 ; 18 Ij, T. 271. Held, first, that M.’s share of the residuary per- 
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twenty-one, then the share, of the daughter so 
dying should be for the separate use of surviying 
daughter or daughters and their children, per 
stirpes: — Held, that “surviving’’ ought to be 
construed “other.” Consequently one having 
died leaving children in 1803, and a second in 
1837 leaving a child, and the third in 1864 
leaving no child : — Held, that the shai'e of the 
last was divisible per stirpes amongst the children 
of the two former. Hodge v. Foot^ 34 Bear. 349. 

A father gave a sum of money in sixths, and 
directed his trustees to hold one-sixth in trust 
for each of his six daughters for life, witii 
remainder to her children, to be transferred 
and vested at twenty-one or marriage ; and he 
provided that in case any of his daughters 
should die without leaving a child, then her 
share should go in trust for his surviving-' 
daughters in equal shares, if more than one, 
during their respective lives, and after their 
decease for their respective children per stirpes, 
and not per capita, in the same manner as the 
original shares : — Held, that on the death of a 
daughter without leaving a child who attained, 
twenty-one or married the children of other 
daughters who had predeceased her took shares 
in her one-sixth. Waite v. Littlewood, 42 L. J., Oh . 
216 ; L. K. 8 Gh. 70 ; 28 L. T. 123 ; 21 W. R. 131, 

A testatrix devised and bequeathed all her real 
and personal estate upon trust to sell and convert, 
and directed her trustees to stand possessed of 
her residuary personalty upon trust to invest, 
and as to one-fourth to pay the income to her 
daughter A. for life, and after A.’s death ta 
assign, transfer, and make over the same to and 
amongst A.’s child and children, to be assigned, 
transferred, and paid at twenty- three. An y child 
attaining twenty-three in the lifetime of A. was 
to acquire a vested interest. In case of the death 
of A. without leaving any such child or children 
as aforesaid, she directed the trustees to pay, 
apply, and dispose of the income of the fourth to 
and amongst her (testatrix’s) surviving daughters, 
such benefit of survivorship to extend to the 
surviving as well as to the original shares ; and 
directed that the principal should go and belong 
to, and be divisible amongst, the several child 
or children of such daughter or daughters. As 
to the remaining three-fourths, she directed the 
trustees to stand possessed of the income on 
similar trusts for the benefit of her other three 
daughters, B., C., and D., for their lives, and of 
the principal for their respective children, in 
such manner and form as before directed. In 
case of the death of all her four daughters with- 
out leaving such children as aforesaid, or leaving 
such, and they should all die under twenty- 
three, the trustees were to hold the fund In 
trust for the testatrix’s next of kin. Upon the 
death of a daughter without leaving children : 
— Held, that the children of a deceased daughter 
were entitled to participate in the share of the 
daughter so dying ; in other words, that “sur- 
viving” must be read as meaning “other.” 
Badger v. Gregory^ L. R. 8 Eq. 78 ; 21 L. T. 
107 ; 17 W. R. 1090. 

A testator devised freeholds in moieties to the 
use of A, and B. respectively for life, with 
remainder to the use of their respective children 
equally as tenants in common in tail, and in 
I default of issue of either A, or B., then to the 
I same uses in favour of the “survivor of them ” 
and her issue as thereinbefore declared concern- 
ing their original shares, remaindei-s over. A. 
died leaving a child, who thereupon became 


kin ; secondly, that s share or the freehold , 
property did not lapse, but went to the siiryiving ; 
devisees, the words “ heir and lawful lieirs ” | 
referi'iTig to heirs of the body, and “ or ” being 
construed “and”: thirdl}^ that M.’s share of' 
the leaseholds for years lapsed and fell into the i 
residue, the words “ there being no heir” refer- , 
ring to an indefinite failure of issue, and the i 
word “surviving” meaning “other.” Hctrru y,' 
J)arh\ 1 Coll. C. 0. 416 ; 9 Jur. 269. 

Where a testator has directed his trustees to 
convey one-third of his real and leasehold 
property to each of his three daughters for life, 
with a power to each daughter to appoint her 
third share among her children, and in default of 
appointment to go to her children equally as 
tenants in common in fee-simple, but in default 
of issue of any one or more of his daughters, then 
the share or shares of such one or more dying 
without issue to be limited, so as to go to her 
surviving sisters and to their issue in like manner 
as their original third parts were directed to be 
conveyed to each of them, with a gift over in case 
all three daughters should die without issue in 
the lifetime of their mother, and the testator 
directed, in such conveyance to be made to his 
daughters, that all necessary trustees and trusts 
should be inserted therein for the purpose of 
protecting the entail and succession designed by 
Mm to be effected upon his three daughters and 
the issue of them : — Held, that this was a case for 
reading “surviving” as “others.” Hurry v. 
Morr/a^i, 36 L. J., Oh. 105 ; L. R. 3 Eq. 152 • 15 
W. R. 87. 

The word “surviving” interpreted to mean 
“ other ” upon a consideration of the whole scope 
of the will. Holland v. AlUoj)^ 29 Beav. 498 ; 7 
Jur. (N.S.) 856 ; 9 W. E. 683. 

In a gift over, upon the death of any of a class 
without leaving issue, to the survivors, the word 
“survivors” was construed “others,” in conse- 
quence of the ultimate gift over being only to 
take effect on the death of all the class -without 
issue. II). 

The word “survivors” of nieces construed 
“ others ” in consequence of the gift over and of 
the subsequent part of the will referring to the 
issue of a deceased niece participating in an 
accrued share. Kee;p^ In re. 32 Beav. 122, 

T. devised real estate to her three nephews, 
A., B.. and C., for their lives, share and share 
alike, with remainder, as to the share of each 
nephew, to his first and other sons in tail male, 
with remainder to his daughters as tenants in 
common in tail, and in case of the death of any 
or either of the nephews without lawful issue, 
male or female, then to such of her nephews as 
should suiTive, and to their and his issue in the 
manner thereinbefore mentioned, and in case of 
the death of all the nephe-^vs and their issue, 
then to the right heirs of the testatrix, A. died 
leaving a son ; then B. died without issue ; then 
0. died leaving a son : — Held, that the words of 
the will “such as shall survive” of the nephews 
must be construed as meaning “the others or 
other ” of then}, and consequently that A.’s son 
-was entitled to one moiety of B.’s share. Tharp. 
In re. 1 De G-. J. & S. 453 : 2 H. R. 253 ; 33 
L, J., Oh. 59 : 8 L. T. 558 ; 11 W, R. 763. 

A testator gave one-third of his real and 
personal estate to each of his three daughters 
for life, and after their respective deaths to 
their respective children ; but in case any or 
either of the daughters should die without 
leaving any cliild, or if all should, die under 
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tenant in tail of A.’s moiety. Subsequently B. and, after the decease of each such survivor, the 
died without issue Held, that A.’s child then survivingoraccruing share, to which such survivor 
became tenant in tail of B.’s moiety, “ survivor ” for the time being should become entitled for his 
being read ‘‘ other.” Mam, In re, 43 L. J., Oh. or her life, was to be in trust for his or her issue ; 
34y : L. E. 17 Eq. 300 ; 29 L. T. 824. and in case all the children should die without 

a' testator devised real estate upon trust for leaving issue, the fund was to be in trust for the 
his three grand-daus-hters for their lives respec- representatives of the survivor. After the death 
tively, share and share alike : and after the death of the testator one of his children died without 
of each of them, he gave one-third of his said issue, then another child died leaving issue, and, 
estate to the children of each of them who should lastly, the third child died without issue :--Held, 
attain twcntv-oiie, or die under twenty-one that the issue of the second child, though she was 
leaving issue." And in case any one of such not the survivor, became entitled on the death of 
three granil-daughters should die without leaving the third^to the whole of the fund. JVaheY. 
such issue, the testator gave his said estate during VaraJi, 45 L. J., Ch. 533: 2 Ch. D. 348; 34 


upon trust for them in equal shares; and after A testator directed his trustees to pay one- 
the death of each of two such surviving grand- seventh part of his residuary estate, after coiiver- 
daughters. he ga ve one moiety of his said estate sion, to each of his two sons upon their attaining 
to tiieir children who should ‘attain twenty-one, twenty-one, and to pay the income of one other 
or die under twenty -one leaving issue. And in seventh part to his daughter E. for her life, and 
case either of such two surviving grand-daughters after her death to divide the capital thereof 
should die without leaving such issue, he gave among such children of E. as should attain 
his said estate during the life of the last survivor twenty-one, and as to the other four-sevenths 
of such grand-daughters upon trust for her, and upon like trusts for the benefit of his daughters 
after hei'dcath to her children who should attain A., B., C., and D., and their children-; and the 
twenty-one. or die under twenty-one leaving testator directed that incase any of his daughters 
issue -Held, that, according to the true con- should die without leaving issue surviving them, 
struction of the wdll, survivors” and “sur- then the shares, as well original as accruing, of 
viving ” must be construed “ others.” Mecli, In such daughters should be divided among his sur- 
'/V.?, 37 L. J., Ch. 233 : 16 W. E. 189. S. P., viving sons and daughters, the shares of any 
O'Brien v. O'Brien, [1896] 2 Ir. R. 459— daughters to be held upon the trusts therein 
0. A. declared concerning the other shares as accre- 

A father directed the income of the residue of tions thereto Held, that “ surviving ” was to 
his estate to be divided between all his sons as be read as equivalent to ‘‘ other.” Jaclmn v. 
tenants in common, with benefit of survivorship Sparlts, 38 L. J., Ch. 75. 

between them, in case any or either of them A father gave his residuary estate to his six 
should die without issue, and in case any child children in equal shares, and directed the shares 
or children who should be entitled under the of his sons who conducted themselves with pro- 
tnists of Ins will to any principal money or priety to be paid to them at twenty-five, and the 
income should die leaving issue, the principal shares of his sons who did not so conduct them- 
money or share, from which the interest of such selves to remain vested in his trustees upon trust 
child or children should be derived, should go to for such sons for life, and afterwards for their 
and be divided amongst such issue as tenants in children. The testator also directed the shares 
common. The testator left five sons, two of whom of his daughters to remain vested in his trustees 
died leaving issue, and three died without issue, upon trust for his daughters for life, and af fer- 
tile last survivor of the five dying without issue : — ’ wards for their issue ; and in case of the death of 
Pfeld, that on the death of the last surviving son his daughters or his sons without having received 
the principal set free accrued to the children of the their shares and without lawful issue, then he 
sous who had died leaving issue. Cronh'Y.Malthij, directed such shares to be divided equally 
L. E. 20 Eq. 378 : 33 L. T. 300 ; 23 W. R. 863. between his “surviving children” in the same 
After a bequest to testator’s children for life, manner as the original shares. All the six chil- 
with remainder to their respective children, a dren of the testator survived him. His three 
clause of accruer of the shares of any of the sons attained twenty-five, and their shares wei’e 
testators chiltlren dying without leaving issue in 1 all paid < to them." His three daughters all 
favour of his surviving chilcken was held to j married ; one died in 1876 without leaving 
carry an accruing share to the then living chil- - issue. At that time one son only was living, 
dren of the testator and children of those then Two daughters died leaving issue; one son 
dead, although the will contained no gif t over on died leaving issue, and one without leaving 
the death aiuHaiiure of issue of all the testator’s issue. The question before the court was the 
children. 'Wallier''s Estate, In re, Church v. distribution of the share of the daughter who 
Tifudw, 48 L. J., Ch, 598 1 12 Ch. D. 205. died without leaving issue : — Held, that “sur- 

A father gave the residue of his property to viving children ” must be construed “ other 
trustees, on ti'ust to pay and divide the income children,” and that the share must be divided 
equally among his three children during their into fifths amongst the representatives of all the 
respective livCvS, and after the death of each child brothers ami sisters. Lucena v. Liicena, 47 L, J., 
the share of the fund to the income of which the | Ch. 2U3 ; 7 Ch. D. 255 ; 37 L. T. 420 ; 26 W. E. 
deceased child was entitled for life was to be in i 251 — C. A. Varying 3(5 L. T. 87, 
trust for his or her issue ; and in case,, and so ! Testator bequeathed a leasehold estate to his 
often as, an,y of the three children should die | son Charles, and directed that, if his son should 
without leaving issue, the share to which .such i die without issue, the leasehold estate should be 
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three daughters, or such of them as should be > other hereditaments, to A, certain otlier heredira- 
liviug at "the death of his wife, equally during j merits ; J., E., M., and A. were children of M. 
their lives: and he directed that after their i and the estates given to them were in tali general, 
deaths the whole of the residue should be divided ■' By a subsequent clause in his will he devised as 
amongst all the children of his said son and follows : — In case if either or all the within- 
dauglitcrs in equal parts, shares, and propor- , named children of M. shall happen to die leaving 
tions ; and in case any of his said son and ' no lawful issue, or if they leave lawful issue if 
daughters should die without leaving issue, that * such issue die leaving no lawful issue, in any of 
the share of him, her, or them so dying should be such cases the property of him, her, or them so 
divided amongst the survivor or survivors of his ; dying shall be equally transferred to the use and 
said children and their issue in the like equal I uses of the surviving child or children of M. 
parts, shares, and proportions. Isabella died in ! that are herein named” in tail general. E. died 
the lifetime of the testator’s wddow, leaving I leaving an only son. A. died leaving a daughter, 
children; Mary died aftei- the widow, leaving ' and after the deaths of E. and A., J. diedVith- 
children. Then Charles died without issue, j out having been married, and M. survived E., A., 
Matilda was still living, and had children: — j and J. : — Held, that the word “ surviving ” must 
Held, that Isabella’s children were entitled to ! be read as the word “ other,” and E.’s only son 
one-fonrth of the residue, notwithstanding their j was entitled to recover from M. one undividetl 
mother died before the widow ; that Mary’s chib | third part of the hereditaments devised to J. 
dren 'were entitled to another fourth ; and that ! Jnillam/f v. Jamex, 20 W. It. 1010. 

Matilda was entitled to another fourth for her , A testatrix devised her real estate, after the 
life, with remainder to her children ; and that, | death of her daughte]*, as to one-fourth part 
as Charles had died without issue, the remaining | thereof, to the use of Thomas (a son of the 
fourth was divisible into three parts, and one 1 daughter) for his life, with remainder to the 
of those parts belonged to Isabella’s children, use of his children as tenants in common in tail, 
another to Mary’s children, and the remaining with cross-remainders in tail. The testatrix 
part to Matilda for life, with remainder to her devised the other three-fourths of her real estate 
children. IXawMm v. Ilcmerton, 16 Sim, 410 : upon similar limitations in favour of the three 
13 Jur, 2. other children of the daughters and their issue. 

Where there is in a will a gift to two desig- j By a cotlicii she directed that, in case any of Jier 
nated devisees, as tenants in common in tail, ; grandchildren named in her will should the 
and if either should die without issue, then to ; without leaving any child or children, then the 
the “ surviving ” devisee, that word must be | share or shares of them, him, or her so dying in 
taken to mean ‘‘other.” Smith v. Onhomie, 6 the hereditaments devised by her will should go 
H. L, Gas. 375 ; 3 Jur. (N.s.) 1181 ; 6 "W. K. 21. to and devolve on the “survivor or survivors” 
0., in anticipation of marriage, executed a of her grandchildren and the heirs of his, her, 
settlement, \vhich recited, that, “ whereas 0. is or their respective bodies. One grandchild died 
entitled to a contingent remainder on failine of a spinster. Then two of the grandchildren died 
the issue of G. C., party hereto in the town and i leaving children. Thomas was the last survivor, 
lauds of S., and in certain tenements in W., ! and he died without having had a child : — Held, 
subject only to such powers over the same as that Thomas could not take his own share as 
shall appear to be vested in G. C., under and by “ survivor,” that cross-remainders were to be 
virtue of the last will of T. G.” ; and it ■went on implied between the four grandchildren, or else 
to covenant, that when and as soon as “ the said the words “ survivor or survivors ” were to be 
remainder” should become vested 'in 0. in posses- construed “other or others,” and that couse- 
sion he would then convey the property to the quently Thomas’s shares devolved, on his death 
mes of the settlement. By the will of T. C., without having had a child, upon the two grand- 
both these properties were devised to G. C. for children (who left children) equally as tenants 
life, remainder to his first and other sons in tail, in common in tail, AsJu'io v. Asheto, 57 ■ L. J., 
remainder to the testator’s daughters Elizabeth ! Oh. 629 ; 58 L. T. 472 ; 36 W. B. 620. 
and Frances, as tenants in common in tail, and A testatrix bequeathed 8,000/1. to her nephew 
if either daughter should die without issue, then upon trust to invest and i.)ay the income equally 
“ to the use of my surviving daughter and the amongst her four nieces during their respective 
heirs of her body lawfully issuing, and in default lives, and after the decease of any of them to 
of such issue to my own right heirs,” G. C. died pay the principal of her share among her 
aimnarriecl, and the lands of S. and W. descended children as she should appoint, and in default 
to the two daughters (one of whom was 0,’s i of appointment equally, the shares of sons to be 
mother), as tenaiits in common. The two sisters j vested interests at twenty-one, and the shares of 
executed disentailing deeds as to S., but not as to | daughters at twenty-one or marriage, with benefit 
W., and soon afterwards O.’s nnjther died intes- j of survivorship among them as to the original 
tate, and her property descended to 0,, her sou, j and accruing shares of any who should die 
the covenantor. The other sister by will gave before attaining a vested interest, and in case any 
all her property to 0., her nephew, subject to of her said nieces should die withoxit having any 
annuities and legacies : — Held, that as to the children who should have attained a vested 
lands at 8., the entail of which had been barred, interest, she gave the share of such niece aaid the 
and which had not descended to 0., under the | interest thereof to her nephew upon trust “tO})ay 
will of T. 0., this covenant did not take effect, j and dispose thereof to or among her” (the niece’s) 
but it did take effect as to the lands at W., for “ surviving sisters and their respective children 
the word “surviving” in the will of T. 0. must in the same manner as I have hereinbefore 
be construed to mean “ other,” and the words directed respecting their original shares ” ; and 
“such issue” include the issue of both daughters, she gave her residuary personal estate to hei*- 
and therefore 0. succeeded to both moielies of nephew. The four nieces survived the testatrix, 
that estate as tenant in tail under the will. Ih. One of them died ■ leaving children, ainl two 
A testator devised to J, certain hereditaments, others- subsequently died without issue Held, 
to E. certain other hereditaments, to M. certain that the children the niece who first died 
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were entitled to participate in the shares' of 
those who died subsequently. Previous decisions 
coiisirlered and their effect stated. JBoiuman^ In 

WhyteliPud v. Boulton^ 41 Ch. D. 525 ; 60 L. T. 
888 : 37 W. R. 583. See also Barlow v. Salter^ 
17 Yes. 482 ; Ar mid's Estate^ In re, infra. Byre 
Y. JIarsde7i, post, col. 960. 

Where “Others’^ Associated with ^‘Sur- 
vivors,”] — Legacies to the childi’en (by name) 
of the testator'^s late niece M., to be assigned to 
them when and as soon as they should respec- 
tively attain twentj-five, provided that if any 
should die under twenty-five leaving issue, the 
issue to take the parent’s legacy; but if any 
should die under twenty-five without having 
issue then living, the legacy of the child so dying 
to go and be paid to the “ survivors and survivor 
and others and other ” of the same children, in 
equal shares. At the death of the testator, all 
the children of M. are under twenty-five. All | 
afterwards attain twenty-five except A., who 
dies under that age, without issue, having 
survived two of the children : B. and C. The 
share of A. devolves to the representatives of B. 
and C„ together with the children who survive 
A. Slade v, Farr, 1 Y. & C. C. C. 565 ; 7 Jur. 
102 . 

Bemble, that, to effect the expressed intention 
of the testator, the word “ survivor ” may receive 
a different sense in different parts of a will. 
White rton v. Crawfiird, 1 Russ. & M. 407 ; 8 
L. J. (o.s.) Ch. 134. 

A father directed his trustees to pay and 
divide the residuary moneys arising from the 
sale and conversion of his real and personal 
estate among all such of his five daughters as 
should be living at his death in equal shares, and 
he directed his trustees to invest every share 
given to a daughter of his living at his death, 
and during the life of each such daughter to pay 
the income of her share to her for her separate 
use, and after her death to hold the same in 
trust for her children as therein mentioned, and 
declared that if there should be no child of such 
his daughter who should attain a vested interest, 
then, subject to a power of appointment given 
to lier over a portion of her share, as well the 
•original share of such daughter as any share or 
shares which might accrue to her under that pro- 
vision, or otherwise should accrue to his other 
daughters or daughter surviving in equal shares, 
if more than one, each accruing share to he hold 
upon the same trusts as the original. The will 
contained no gift over in the event of all the 
daughters dying without issue. All the five 
daughters survived the testator. Then one of 
them died leaving, a child ; then another died 
without issue : — Held, that the words “ other 
daughter or other surviving daughters ” referred 
to survivorship at the death of the daughter 
wiiose share wns to be distributed, and that the 
child of the daughter who died first took no 
interest in the share of the daughter who died 
next. BccliwWb v. Beclimitk, 46 L. J., Ch. 97 ; 
36 L. T. 128 ; 25 W. R. 282— C. A. 

A testator gave property upon trust for his 
four children as tenants in common during their 
lives, and after the decease of his children 
respectively in trust for the children of his 
children respectively per stirpes, and in case of a 
failure of such issue of either of hiscliildi^en then 
ill trust for his other suiwiving children or child. 
One of the testator’s childi’en predeceased Into, 
leaving an infant daughter. Another of' the 


testator’s children survived him, and afterwards 
died without issue : — Held, that the infant grand- 
child took one-third of the lapsed share concur- 
rently with the two surviving children of the 
testator. Arnold's Estate. In re, 39 L. J„ Ch. 
875 ; L. R. 10 Eq. 252 ; 23 L. T. 337 ; 18 W. R. 
912. 

“Others” Construed “Survivors.”] — A 
mother, having tw'o daughters, A. and B., and 
three sons, C., D., and B., bequeathed a fund 
upon trust for A. for life, and after her death for 
her children, with a gift over in default of 
children “ to the others or other of them, B., C., 

D,, and E., equally to be divided between or 
amongst them, if more than one.” The will 
contained a like bequest in favour of B. and her 
children, with a like gift over “ to the others or 
other of my children, that is to say. A., C., D., 
and E., equally to be divided.” A. died a 
spinster ; C. and D. predeceased her : — Held, that 
the w'ords “ others or other ” could not be read as 
equivalent to ‘‘ survivors or survivor at the death 
of A.,” and that upon her death the fund 
bequeathed upon trust for her life became 
divisible in fourths. Hagen, In re, 46 L. J., Cli. 
665. 

A testator, in case of the death of any of his 
children without leaving issue, before payment 
of any part of reversionary legacies, directed such 
parts to be divided among the others and other 
of them, and in case of the death of a child 
leaving issue before ^such ipayment, he directed 
such parts to be divided among the children of 
such child : — Held, that “ others ” meant children 
ocher than those who had died wdthont leaving 
issue. Cliaston, In re, Chaston v. Seaqo, 50 L. J., 
Ch. 716 ; 18 Ch. D. 218 ; 45 L. T. 20 ; 29 W. R. 
778. 

c. Accruing* Shares and Clause of Accruer. 

Qeneral Rule— No Survivorship.] — A survived 
share shall not survive again without express 
w'ords. West, Ex parte, 1 Bro. C. C. 575 ; 1 
P. Wms. 275. 

A. devises to his grandchildren, B., G., and D., 
1,000?. each, the interest to their use, and if any 
dies to the survivors or survivor, share and share 
alike, the interest to be paid to their father to 
their use. B. dies an infant ; then 0. dies. The 
share w^hich C. took by the death of B. shall not 
survive to D., but go to the father, administrator 
of C. Radge v. Bai'lier, Gas. t. Talb. 124. 

A testator gave his residuary personal estate 
to trustees, upon trust to pay the iucome to his 
wife until his youngest child should attain 
tw’enty-one years, she thereout maintaining the 
children during their respective minorities ; and 
on the youngest child attaining twenty-one 
years, upon trust to divide the trust fund among 
the testator’s wife and children as tenants in 
common, with benefit of survivorship: — Held, 
that the shares of children dying before the 
youngest child attained twenty-one went to 
the smwivors. But wdiether the accrued shares 
survived as w-ell as the original shares, quajre. 
Vorley v. Ricliardso)i, 8 De G. M. & G. 126 : 25 
L. J., Ch. 335 ; 2 Jur. (2^.8.) 362 ; 4 W. E. 397. 

Effect of Words “Share” or “Portion.”] — 
T. by will appointed the interest that should be 
made of his personal estate to be paid to his ^ 
father for life, then to his mother for life ; and: i 
he gave the residue of his personal estate to his ; 
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brother and sisters, and to A. and B., sisters of period of distribution ; shortly afterwards, and 
his late wife, share and share alike ; and then also before the period of distribution, G., died 
said “ in ease of the death of any of them before without issue : — Held, that B.’s personal repre- 
me, or the survivor of my father and mother, sentatives were not entitled to any portion of 
then the share of the deceased to go among the the fund ; that the one- third of B.’s share, which 
survivors.” The brother died in testator’s life- on the failure of her issue survived to 0., did 
time ; but after the will was made the sisters (in not, on C.’s death, survive to her other legatees, 
the lifetime of testator’s mother, who survived but was transmitted to her personal representa- 
her husband and then <lied) and A. and B. tive ; that the words “ survivor and survivors ” 
claimed the residue of the personal estate : — were to be construed in their natural sense, and 
Held, that they were entitled, as the only sur- not as equivalent to “ other and others,” so that 
viving legatees, not only to their own original no part of the shares of B. and 0. went over to 
<;lvires but to all accumulations. Pam v. Ben- A.’s personal representatives. Croioder v. Stone, 
.son, 3 Atk. 78. 3 Russ. 217 ; 7 L. J. (O.S.) Cli. 93 ; 27 R. R. 68. 

A, eave 1,000^. among four persons, as tenants One devises portions to Ms children, A., B. and 
in'coiiimou, and directed, if one of them die C., and if any die before tw^'enty-one or marriage 
before twenty-one or marriage, it shall survive tbe portion of the child so dying to go ^to the 
to the other ; if one dies, and three are living, survivor ; one of the children dies in the lifetime 
the share of that one so dying will survive to the of the testator. This is not a lapsed legacy, but 
three : but if a second dies, iiothins: will shall go over to the surviving children. Perkins 


before twenty-one or unmarried, such child’s part trust for the benefit of her child or children, to 
to go to the surviving children ; if any of the be equally divided between them, share and share 
children die unmarried, though above the age of alike ; but, in case the 2,OOOZ._ should become 
twenty-one, his share shall go to the surviving payable before her children, being sons, should 
child, but such survivor shall have such share for have attained twenty-one, or, being daughters, 
life only; wTiat goes over on one child’s death should have attained that age or day of marriage, 
shall not go over again a second time. Wood- then in trust to invest and apply the interest to 
toorth V. Glasshrook, 2 Vern. 388. their maintenance and education, and when they 

Testator gave a sum to the four children of should attain twenty-one or day of marriage, to 
A., to be divided into equal shares, and paid to pay to them their respective shares ot the princi- 
them at twenty-one, and the interest of their pal ; and, in case any^ of the children should 
■shares to he paid to their parents in the mean- happen to die before their portions should become 
time ; and in case of any dying under twenty-one, payable, then they should go and belong to the 
his, her, or their shares to be divided among the survivors or survivor of them. The testatrix left 
survivors. Two of the children died under twenty- a son and two daughters, all of whom had 
one. in the testator’s lifetime Held, that the attained twenty-one at her decease. ^ The son 
original share of each had accrued to the then and afterwards a daughter died in the lifetime of 
survivors, but that the accruing share of the one their father : — Held, that on the death of the 
who died last lapsed. Rlckett v. Guillemard, 12 father the surviving daughter was entitled to the 
Sim. 88 ; 5 Jur. 818. 2,000L by survivorship, except as to that share 

A testator gave all the property he possessed of it which accrued to the deceased daughter 
in the parish of K., consisting of houses, lands, upon the death of the son, which belonged to the 
debts, ready money and other efcects w'hich he representative of the deceased daughter. Bright 
then possessed or might possess at the time of v. B>oioe^ 3 Myl. & K. 316. 

his decease, and also all his funds in the Bank A. gave his leasehold and general residuary 
of England, or that of the United States of estate to trustees in trust, ‘‘ as to the clear annual 
America, to his reputed children, Anthony, residue of his estate,” to divide the same between 
James and Richard, and their heirs, share and his three daughters N., P. and M., for their 
■share alike, as soon as they should have attained separate use ; but in case any or either of his 
twenty-one, it being his will that if one of them daughters should die, leaving lawful issue sur- 
shoulcl die before he attained that age, his share viviiig, to pay such “shares or share” to the 
should vest in and belong to the survivors, children of such one or rnore of them; and if 
James died under twenty-one, leaving Anthony one of his daughters died wdthout issue surviving, 
and Richard surviving Held, that the share of upon trust to pay her annual share unto the sur- 
tlie testator'’vS property, which James would have vivors equally ; and in case there should be only 
been entitled to if he had attained twenty-one, one surviving daughter during the continuance 
vested in Anthony and Richard as Joint tenants, of the trusts, then the whole of his estate and 
Jones V. Sail 500. effects was to be paid to such surviving daughter, 

' A testator gave stock to trustees, to be divided for her own absolute use. All three daughters were 
after the death of the two persons who had life married, and died without ever having^ had chil- 
intcrest in it among A., B., 0., U. and E., in dren. The husband, as thejiepresentative of the 
equfil shares; and he directed that, if any of survivor, P., who died in 1857, claimed the whole 
them should die without issue, before their of the estate, but the representatives of M,, who 
respective shares should become payable, the died in 1839, submitted that there was an 
share of Mm, her, or them so dying without intestacy: — Held, upon the whole language^of 
issue should go to and be equally divided among the will, that the plaintiff j as the representative 
the survivor and survivors of them. A. died, of the survivor, was entitled to the estate and 
leaving issue, who were living at the time fixed effects absolutely. PnlkTooh v. Brati, 5 Jur. 
for the distribution of the fund ; then B. died, (N.S.) 330. 

leaving a son, who died without issue before the Gift to A. for life, and afterwards to seven 
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named persons, equally, “ the share of each who 
shall happen to dietofc equally divided amongst 
the survivors, unless A. (one of them) should die. 
leaving chil<lren ; in that case, I mean that her 
children should inherit the share of the parent.” 
The seven ail died before the tenant for life, A. 
being the survivor of them: — Held, first, that 
the seven took equally ; secondly, that the 
children of A. took no more than one-seventh ; 
and, thirdly, that the share of one of the seven, 
who predeceased the testatrix, was undisposed 
of. Camhridffe v. Btnw, 25 Beav. 409. 

Accruing share held to go over with the 
original share, by force of the words “part 
share and interest,” Douglas v. Andrews, 14 
Beav. 347. 

A testator gave his estate to one for life, with 
remainder to her children equally, with a gift 
over (in case of the death of any child in the life 
of the tenant for life) of the “ part and parts, 
share and shares, and interest ” of such child to 
his issue : — Held, that the gift over comprised 
the accrued as well as the original share. Ih, 

The word “ share” alone, when there is no gift 
over of the whole fund, in case of the failure of 
all the members of the class, is not sufficient to 
carry over an accrued share. Dmns v. Dirnis, 
25 Bear. SI. 

Bequest to four equally, “ and as each dies, his 
or her part shall be equally divided amongst the 
others that’s living ” : — Held, that the accrued 
shares did not go over. Goodtoin v. Finlamon, 
25 Beav. 65. 

A testator gave certain securities to trustees 
upon trust that a moiety should be set apart for 
his two sons, T. and C., share and share alike, to 
pay the interest to them respectively until T. 
sncceeiled to the F. estates, when the whole of 
the moiety should be transferred to C., until he 
attained twenty-seven, then to be paid to him 
for his absolute use. And in case either of his 
sons died unmarried his share should go to the 
survivor; and if both died unmarried under 
twenty-seven, then over. T. succeeded to the 
estates, and C. died immarried, under twentv- 
seven:— Held, that the whole of the moietv 
belonged to T. Mmmstoue v. Farley, IS L. f, 

A testator in case of the death of any of his 
children without leaving . issue, before payment 
of any part of reversionary legacies, directed 
such parts to be divided among the others and 
other of them, and in case of the death of a child 
leaving issue before such payment, he directed 
such parts to be divided among the children of 
such child : — Held, that the gift over applied to 
accrued as well as original shares. Cliasfon, In 
re, Cluistan v. Seago, 60 L. J., Ch. 716; 18 
Ch. H. 218 ; 45 L, T. 20 ; 20 W. E. 778. 

Accrued Shares directed to go in same manner 
as Original Shares.] — Eesiduary bequest to the 
testator's nephews and nieces, per stirpes, eciually 
for their lives, and after the death of either that 
share of the principal to be paid equally to and 
among the children of such of his said nephews 
and nieces as should die ; and if any die without 
leaving any child or children, that share to go 
to and among the survivors or survivor of them in 
manner aforesaid. Upon the death of one with- 
out^ a child, that share goes to the survivors for 
their res|.>ective lives oniy, and will pass to 
their children respectively with the original 
■shares ; but upon the death of the last survivor 
without a child, his shares . both original and 


accrued arc undisposed of, notwithstanding 
another has left a child. JDlsom v. Awdry % 
Ves. 465; 5 R. E. 102. 

A gift between grandcbildi-eii living at the 
testators death, to be divided between them on 
the death of the survivor of three i)ersons, with 
a gift over to the survivors, in case of the death 
of any before he should be entitled to receive 
his share, and to be paid at the same time, airl 
in the same manner, as before mentioned, touch- 
ing the original share. The gift over held to 
apply to the accruing as well as to the original 
share. Egre. v. Ilarsden, 2 Keen, .564 ; 7 L. J. 
Ch. 220. Affirmed, 4 Myl. cS: Gr. 231 : 3 Jtir. 450 
—C. A. 

After a bequest for the benefit of cliilcb’en and 
their issue, it was declared that, if any should 
die without issue, his share should go among the 
survivors in the manner directed concerning the 
original shares : — Held, that the gift over com- 
prised an accrued share. Goodman v. Goodman 

1 He G. k Sm. 695 ; 17 L. J,, Ch. 103 ; 12 Jiir’ 

258. , . , 

Devise of estates to testators soti and four 
daughters, “and their lawful issue respectively 
in tail general, with benefit of survivorship, to 
and amongst their issue respectively as tenants 
in common ; but such issue, being sons, not to 
have vested interests until twenty-one, or 
daughters until twenty-one or marriage, with 
powers to trustees to advance, &c., to the extent 
of one-half the presumptive share of each child ; 
and in case his son or daughters, or either of 
them,, should die without leaving lawful issue, 
or with lawful issue, and such issue being a son 
should not attain twenty-one, or a daughter 
not attain twenty-one nor be married, then the 
share of the party so dying to be for the benefit 
of the survivors and their issue, in same manner 
as their original shares — Held (confirming 
the certificate of the Court of Exchequer), that 
the son and daughters took estates for lives as 
tenants in common, -with contingent remainders 
in their shares to their respective children, by 
purchase, as tenants in common in tail, with 
cross-remainders in tail between such children 
in each respective share, with cross-remainders 
over in the whole of each of such shares respec- 
tively (on failure of all the children of any one 
son or daughter and their issue), to the survivor 
or survivors of the testator’s sou or daughters, 
for life, remainder in tail general to the children 
of such surviving son or daughters respectively, 
in like manner as in the original share given to 
such son or daughters respectively ; and that 
the son and daughters and their children respec- 
tively took corresponding interests in the lease- 
holds devised by way of executoi’y bequest after 
the death of the testator’s widow. Cursliam- v. 
Kewland, 2 Beav. 143. And see B. 0. at law, 

2 Bing, (x.s.) 58 ; 2 Scott, 105 : 5 L. J., C. P. 
137 ; 4 M. & W. 101 ; 7 L. J., Ex. 212. 

Consolidation of Shares.] — By a settle- 

ment trustees were directed to be possessed of 
1,7{)0?, in trust for a daughter, and her sons, at 
twenty-one, and daughters at twenty-one or 
marriage. Like trusts of two other sums of 1 .760Z. 
were declared for two other daughters and their 
children. Benefit of survivorship and accruer 
between the three daughters and their children, in 
default of children, was declared, with a declai'a- 
tion that the provisions applicable to the original 
shares should apply to such surviving or accrued 
shares and it was provided, that if either of the 
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to a class of persons, with a direction that on the 
death of any of them their “shares” are to go 
over, the original and not the accruing shares 
will go oyer. But a testator may express a 
contrary intention, thus : where he shews an 
intention to keep the fund “aggregate” and 
unsevered, the rule does not apply. Domjla,^ v. 


three daughters should die without having or 
leaving any children who should attain a vested 
iiiteresr, she might dispose of any paid, of “ her 
share ” not exceeding one-third by deed or will. 
Oil the death of one of the three daughters, her 
share accrued among the survivors ; one of the 
survivors then died without a child, and appointed 
by will •“ one-third of her share or shares, as w'ell 
accrued as original, in the said sum of 5,280^.” 
The trustees paid so much of the share of the 
testatrix as had accrued into court, under the 
Trustee Relief Act Held, that' the previous 


in an aggregate mass, the word “ share ” w'ill be 
construed to include accrued as wrcll as original 
shares. Buttons. Crowdy^S N. R. 234 : 33L. J., 
Ch. 241; 10 Jur. (N.S.j 28; 9 L. T. 630; 12 
W. R. 222. 

Real estate was devised to A. for life, with 
remainder to his children, as tenants in common 
in tail ; and in case any of such children should 
die without issue, then, as to the share or shares 
of him, her or them so dying, to the eldest sur- 
viving son for the time being of A. in tail ; and 


child ill tail ; and in default of such issue, over : 
— Held, that the will shewing an intention to 
keep the estate in an aggregate mass, and to 
accumulate all the shares which failed upon the 
eldest surviving son, the "word “share” must be 


to be, equally to pay and divide the money there- 
from, so soon as his youngest child should attain 
twenty-one, unto and amongst all his children, 


of any, leaving lawful issue, the share of the 
parent so dying to such issue : — Held, that the 
gift of the parent’s share to such issue applied 
both to the original and accruing shares of the 
residue, but not to the specific legacies mentioned 
in the former clause. Leemhig v. S/ierratt, 2 
Hare, 14 ; 11 L. J., Ch. 423 ; 6 Jur. 663. 

A will contained this clause : “With regard to 
the residue of my estate my executors shall pay 
the interest in equal parts half-yearly to my sons 
F., B. and A., the share of a predecessor to be 
equally divided to the survivors or survivor.” 
A. alone survived the testator : — Held, that A. 
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and die under twenty-one to be equally divided 
between them if more than one, the issue of any 
deceased child or children to stand in the place 
of the parent or parents ; with <a limitation over 
provided there should be no child of his daughter* 
or there being any such, no one of them should 
live to attain twenty-one, nor leave any issue 
who should live to attain that age : — Held, tliat 
the limitation over was intended to take effect 
only on failure of grandchildren who shoulel 
survive the testator’s daughter, and not live to 
attain twenty-one, and was therefore not too 
remote. Triclwy v. Tr/chey, 3 Myl. K. a 60. 

A testator gave his real and personal estate to 
A., B. and C., as tenants in common. By a 
codicil he declared that if any of the detdsees 
should die in his lifetime, his estate and Interest 
should “ go to the survivors or survivor of them, 
and the heirs, executors, administrators and 
' assigns of such survivor.” A. died in the testa- 
tors lifetime: — Held, that B. and C. took as 
joint tenants the share intended for A. Leigh m. 
IModey, 14 Beav. 609. And see Jime^ v. lLiU{ 
ante, col. 957. 

A., 'by will, directed as to his general residue, 
to pay and divide same, with the accumulations ; 
from the time of the decease of his mother (who 
had a life interest therein), between and amongst 
a brother and four sisters, naming them, “ and 
he did further will and direct that in case his 
brother, or any of his sisters, should depart this 
life before his or her share or shares of such 
residue should become payable, without leaving 
lawful issue him or her surviving, that in such 
case the share or shares of him or her so dying 
should be paid to the survivors or survivor in 
equal shares,” with directions for maintenance 
and education of infant children of his brother ■ 
and sisters so dying : — Held, that the original 
and accruing shares of any of the legatees so/ 
dying without issue wnnt to the survivors in 
equal shares. SjLddnn'y v. Xent, 5 L. T. 343, 
Held, also, that the children of either of the 
legatees took vested interests in the parent’s 
share or shares on the death of such parent. J?;. 

Three annuities for a term of years bequeathed 
in trust for three children. A., B. and 0. respec- 
tively for life ; in case of ^ the death of either 
leaving any child or children, his or her annuity 
to be equally divided, between such child or 
children, share and share alike ; in case of the 
death of either without issue, his or her annuity 
to go to the survivor or survivors of them equally, 
share and share alike, with a limitation over in 
case of the deaths of all without issue as afore- 
said ; A. died without issue ; A.’s annuity went 
to B. and C., subject to the contingent limitation 
over ; and upon B.’s death, leaving children, 
belongs in moieties absolutely to his adminis- 
trator and C. Tanderguclht v. Blahe, 2 Yes. 
553. 

A father gave his residuary estate upon trnst 
for his three daughters for life, and if any of his 
daughters should die leaving issue, a share pro- 
portioned to the number of his daughters was 
to go to the issue of such daughter, and if only 
one of such daughters should die leaving issue 
the whole to such issue, and if all his daughters 
should die without issue then to his sisters. He 
had three daughters. One died leaving four 
children, one of whom died leaving two children 
born after their grandmother’s death ; after- 
wards another of his daughters died a spinster : 
—Held, that there were implied cross limita- 
marry 1 tions, so that the surviving daughter had a life 


original shares. Wa?-e v. Watso?L 7 De Gr. M. &: 
O, ‘248 : 3 W. E. 496. 

A father bequeathed a fund equally for the use 
of his five sons, Edward, John, Charles, Croftou 
and Heniy, but directed that the}’' were only to 
receive the interest on their legacies during tlieir 
lives, and that after their respective deaths the 
interest was only to be applied for the use of 
their wife and children, if any, until the youngest 
of the children should reach twenty-one, and 
then the principal be divided among the 
survivors ; and in case of those not leaving a wife 
or children, their proportion was to go to the 
next elder brother down to the youngest. Charles 
having died unmarried, andCrofton, his next 
younger brother, having subsequently died 
leaving a wife and children Held, that the 
accrued share which Crofton took on the death 
of Charles remained his absolute property. 

(jerahl v. Fitzgerald^ Ir. E. 7 Eq, 436. 

^ Testator gave a sum of stock to his wife for 
life, and, after her death, to his sons and 
daughters, and he directed the interest of his 
daughters share to be paid to her for her separate 
use for life, and, at her decease, the capital to be 
divided amongst such children as she should have 
living at his decease, the shares of the sons to be 
paid at twenty-one, and the daughters at twenty- 
one or marriage, provided their mother was then 
dead, otherwise her children’s shares were not to 
be paid to them until her decease ; her share was 
to he equally divided amongst such of his sons as 
should be then living, and if any of his said sons 
and daughters should die before his wife, and 
without leaving issue, their shares were to be 
divided amongst his other children Held, that 
the daughter’s children living at the testator’s 
death took ab.solute vested interests at twenty- 
one, though their mother was still living ; and 
that her interest in the share of one of the 
testator's sons, who died in the lifetime of his 
•widow, was not subject to the same trusts as 
her original share, hut vested in her absolutely. 
Gihhons v. Langdm^t 6 Sim. 260. 

A testator bequeathed the residue of his 
personal estate to trustees in trust for his : 
daughter, and after her decease, for all and ' 
every the child or children of his daughter,! 
share and share alike, when they should respec- 
tively attain tweiity-one, with maintenance in I 
the meantime; and in case any of the. said! 
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iiiterest in half the share of the daiigliter so last leaving lawful issue before his or her share vest 
<lving- RUIae, In n\ 4:1 L. J., Ch. 787 : L. E. 7 in the party or parties so deceasing, the same 
Ch. h(>5 ; 27 L. T. U1 ; 20 W. E. 878. shall belong to and be divided equally, share 

Held, also, that the gift to issue was to the and share alike, among the survivors’' of his 
issue living at the death of the dcaughter, and grandnephewsand grandniecesequally” : — Hehl, 
therefore the three survivors of the four children that the word “vest” did not alter the general 
and the representative of the dead one were rule, but that “ survivors ” meant the survivors 
entitled to the second moiety, and would, if the at the death of the tenant for life. Young v. 
third daughter of the testator died without issue, Eohertmn^ $ Jur. (K.S.) 825. S, C., noin. Blelutvd- 
become entitled to the whole. Ih. son. v. Ilol)ertso7i^ 6 L. T. 75. 

Gift by testator to his daughters, “the share It is a settled rule of construction that words 
<)r shares of such daughters to be for their sole of survivorship in a will should be referred to 

and sei)arate use,”' followed by a contingent gift the period appointed by that will fqr the pay- 

over to the survivors -Held, that the separate ment or distribution of the subject-matter of 

use attached to the accrued as well as the the gift. 2b. 

original shares. Jarman's Irnd-s-, In h. R. 1 The word “vest” means prirna facie “come 
Eq. 71. into possession,” and not “accrue in point of 

And see Fgre v. Jlarsdrn, supra, col. 9G0 ; interest.” Ib. 

Vursliton V. Khcland^ supra, col. 960 ; 2I((c~ If a testator gives a sum of money, or the 
gregor v. Margregor, 2 Cull. C. C. 192 : Wallter v. i-esidue of his estate, to be paid or (listribitted 
post, col. 1052. among a number of persons, and refers to the 

contingency of any one or more of them dying, 
d. Woi'ds of Siirvivorsliip, to what Period then gives the estate or the money to the 
Referable. survivor, the period of distribution is the period 

of the death of the testator ; and accordingly 
Principles.] — Under a bequest ovei*, after an the event of the death upon which that con tin- 
interest for life by words importing both a joint gency is to take place is referable to the interval 
interest and a tenancy in common as to three, of time between the date of the will and the 
“or the survivor, share and share alike,” the death of the testator, and the worils are con- 
period to which the survivorship relates depends strued to provide for the event of the death of 
not on any technical words, but on the apparent any one of the legatees during the lifetime of 
intention collected from the particular disposi- the testator. But where a testator gives a life 
tion, or the general context. Sewfo7i\. Agseough^ estate in a sum of money, or the residue of his 
19 Tes. 584. _ . . estate, and at the expiration of that life estate 

In construing limitations to a parent for life, directs the money to be paid or the residue to be 
and afterwards to liis^ children, with a provision divided among a number of objects, and then 
I’elating to survivorship annexed, whether occur- refers to the possibility of some one or more of 
ring in wills or settlements, the rule for deterinin- those persons dying, without s].)ecifying the time, 
iiig both the class who are to take, and the and directs, in that event, the payment to be 
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t hem my said sons and their respective heirs as 
tenants in common in tail.” There was no gift 
over in the event of all the sons dying without 
issue. W., the youngest son, survived all his 
brothers, and died without issue. Three of the 
other sous had left children. The eldest son died 
without, issue and intestate: — Held, that the 
survivorship indicated in the accruer clause was 
survivorship with reference to the person on 
whose death the share was to go over, and that 
W.’s share was not disposed of. Krwf v. F}vst, 
15 App. Cas. 518 ; 68 L.T. 422— P. C.' 

A testator by his will bequeathed to his wife 
for life so much of the income of railway shares 
as would amount to 200/. per annum, and to his 
children A. and B. during the life of his wife, as 
much more of the income as would produce 100/, 
per annum; and after the death of his vvife, 
bequeathed the said annual sums of 200/. and 
100/. per annum, derivable from the said shares, 
to and amongst his three children. A., B. and 
C., and their executors and administrators, in 
equal shares, with benefit of survivorship between 
them. All three children survived the testator, 
but predeceased the widow. C, survived A. and 

B. : — Held, that A., B, and G. took vested 
interests, liable to be divested, as to each, in the 
event (which did not happen) of his or her dying 
before their mother, leaving others or other of 
them 'Who should survive the mother, and that 
the capital representing the annual sums of 200/. 
and 100/. per annum belonged, in equal shares, 
to the personal representatives of A., B. and C, 
lF<7ey v. Chant epenlrle^ [1894] 1 Ir. E. 209, 

Immediate Crift, hut not Expressly Contingent.] 
— Bequest to A. and B. in equal moieties, but, 
in the event of the death of either, the whole to 
the survivor ; and on the demise of either, should 
they have no children, then over : — Held, that i 
the survivorship was confined to death in testa- 1 
tors lifetime. ClarJte v. LuhlocK 1 Y. & C. I 

C. C. 492 ; 6 Jiir. 548. ' 

A testator gave a leasehold house, which was 
let for twenty-eight years, to trustees to pay the 
rents and profits for the benefit of his five 
children, whom he named, or the survivors or 
survivor of them, in equal shares and proportions, 
share and share alike Held, that the words 
“ survivors or survivor ” referred to the death of 
any of them in his lifetime ; that the words 
“share and share alike” referred to those children ! 
who should survive him, and created a tenancy in i 
common ; and that the interests were vested in ! 
the children on the death of the testator. Ash ford ^ 
V. Jialnes, 21 L. J., Ch. 496. 

_ Bequest to the children of A. who should be 
living at the testators decease, equally, with 
prvivorship in case of death without leaving 
issue if leaving issue, the issue to have the 
parent s share. The survivorship cannot be 
restrained to the period of the testator’s death, 
as upon the construction the clause would be 
repugnant. She rg old v. JBoona^ 13 Yes. 370 ; 9 
K. li. 195. 

Bequest of personal estate in equal shares “ to 
each and every of my children and their issue, 
vvhether sons or daughters, with benefit of sur- 
vivorship ” .'—Held, that the period of survivor- 
shi]j was the death of the testator. Caulfield v 
Giles, 12 Ir. Eq. E. 427. 

Bequest to four persons in equal shares ; and 
in case of the death of any one in the lifetime of 
the other or others, the share or shares of him or 
them so dying to go to the survivor or survivors : 


— Held, that the survivorship referred to the 
period of distribution, that is, the testator’s 
death ; and that conse(iueutly, on the death of 
one of the four legatees in the testators life 
there was not a lapse. Howard v. Howard 21 
Beav. 550. 

By a will property was given to trustees, to 
apply the rents, Interest- and proceeds for the 
maintenance of the testator’s son Edward for 
his life, and not to be paid to any person under 
an assignment by or execution against the son ; 
and after the decease of the son, for the two 
daughters of the testator absolutely. By a codicil 
it was declared, that, in case of assignment bv 
Edward, the ti’ustees should stand possessed of 
the property upon trust for the daughters of the 
testator, in the same manner and form as declaied 
by his will in the event of the death of Edward. 
By another codicil the testator gave 600/. stock 
to Edward, in addition to what he had left him 
by his will, subject to the same controlling powers 
and restrictions as were appointed by the will ; 
and he gave a like sum to his son AVilliam, sub- 
ject to the like control, “and to the survivor of 
them, and in the event of both their deaths” for 
the benefit of the said daughter : — Held, that the 
true construction of the second codicil was that, 
in the event of the death of either of the legatees’ 
both the legacies of stock should go to the sur- 
vivor, and not that on the death of either his 
legacy should go to the survivor, which would 
cut down an absolute gift into a life interest. 
That, although in one codicil the words “in the 
event of the death of Edward ” meant upon the 
death of Edward, it did not follow that the words 
in another codicil “ in the event of both their 
deaths ” meant upon both their deaths ; for one 
expression was applied to a life interest and the 
other to a capital sum. That the period of survivor- 
ship must be referred to the period of distribu- 
tion, namely, the death of the testator. That 
therefore Edward, having survived the testator,, 
took the legacy of stock absolutely. Move's Trust, 
In re, 10 Hare, 171, 

Future Gift not Expressly Contingent— Ho- 
Prior Estate.]— A. B. bequeathed 1,000/. to such 
persons, and in such proportions, as his wife 
should by deed or will appoint; and in defaiilt 
of appointment he bequeathed the 1,000/. unto, 
and to be equall}^ divided between her surviving 
brothers and sisters. The wife, by her wili, 
which was held not to be an exercise of the 
power, not referring at all to her husband, or tO' 
his will, or to the power, bequeathed manv 
legacies, to the exact amount of 1,000/., and gave 
her clothes (she having no other property) to one 
of her sisters. When A. B. made his will, one 
brother of his wife had died. When A. B. died, 
there were two brothers and three sisters of his 
wife. When the wife died, there were no brothers 
and only two sisters living : — Held, that, under 
the wonls “ surviving brothers and sisters ” of the- 
wife, the two sisters of the wife living at her 
death were entitled to the 1,000/. in equal 
moieties. Davies v. Thorns, 3 De G. & Sm. 347 
18 L. J., Ch. 212 ; 13 Jur. 383. 

Testator gave a portion of his personal estate- 
to the seven children of his son and his wife, 
naming them, “together with every other child 
hereafter to be born of the said (wife) during' 
the life of the said (husband), or within nine 
months after his decease, in equal shares, with 
benefit of survivorship.” He then directed theii" 
maintenance with the dividends until the; 
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youngest- child sliould attain thirty ; then upon children did not take any interest under his 
trust^for them respectively and the survivors and wilL Qu^re, if the bequest was not void for 
survivor of them in equal shares, with power to remoteness. Smith v. B Y. & C, 32S ; 

the trustees to make such distribution sooner if 8 L. J., Ex. Eq. 46. 

they think tit. provided the youngest child should Grift by a testator of his real and personal 
have attained twcnty-oiie : — Held, that the estate to his wife for her life, and the residue to 

pej’iod of division was the death of the husband, be equally divided between her brothers ami 

or the short ])eriod limited after his death ; that sisters, and, in case any of them should be dead 
the clause of maintenance till thirty, and pro- at the time of her decease leaving issue, such 
])Osiug payment till then, did not disturb the issue to stand in their parent’s place : — Held, 
previous vesting in the children surviving at the that the brothel’s and sisters who survived the 
death of the husband, so as to intro<luce remote- testator, and afterwards died witliout issue in 
ness ; and that consequently one child having the lifetime of the wife, were entitled to shares 
died living the father, her share went over to in the residue. v. 2 Hare, 268 ; 

tho^e who should be surviving at his death. 12 L. J., Ch. 259 ; 7 Jur. 275. 

Jloihim V. MlcUefliiccdte, 2 Drew. 294 ; 2 Eq. K. Testator gave 5,000/i. stock to his sister for life j 
1157 ; 23 L. J., Ch. 719 ; 2 W. K. 440. and at her decease the stock was to be equally 

divided among the testator’s nieces, E. T., 
Future Gift, not expressly Contingent, after M. E. R., F. R. B., M. A. Gr. R., and A. L. R., 
Prior Interest — Death of Testator,] — J. devised or the survivors of them; and, after bequeatli- 
laiids to his son M., and other lands to his son J., ing another legacy, the testator directed that 
and in case both of them should die unmarned, the remainder of his property should be divided 
andwithoutlawfulissue, then his three daughters into two equal shares, of which he gave one to 
were to have the lands as tenants in common, his niece M. R. R., and the other between his 
and not as joint tenants. Both the sons died nieces E. T. and F. R, B. The will then con- 
mimarricd, and without issue ; and two of the tained the following clause : In case my niece 
daughters died in the lifetime of the surviving E. T. should not survive me, her child or children 
sou," leaving issue : — Held, that the three are to inherit what I have bequeathed to her, 
daughters had such a contingent interest vested and the same of any other of my nieces who 
in them upon their father’s death as Avas trans- may marry and leave children ” : — Held, that 
missible to their representatives, and that the the words of survivorship occurring in the gift 
surviving daughter was not entitled to the whole, of the 5,000^. stock to the testator’s nieces were 
WiUon V. Bayly^ B Bro. P. C. 105. to be referred to the testator’s death. Boyers v. 

A testator gave to his wife an annuity, and Toiosey^ 9 Jur. 575. 

100?. a year for each of his three children daring Gift for life followed by a gift to the surviving 
their minority, and from and after the decease children of B. and C., “ or their heirs and 
or marriage of his wife, then the 300?. to be assigns”: — Held, that Crij}ps y. Woleott (supra, 
divided amongst his said children ; and subject col. 965) did not apply, and that the period of 
thereto, he bequeathed his leasehold and per- survivorship was the death of the testator, 
.sonalty unto three children, and the survivors Hopkins^ In, re. 2 H. &: M. 411. 
and survivor of them. One died under twenty- Held, also, that the “ heirs and assigns ” could 
one : — Pleld, that he took a vested interest at the not be read next of kin, and that all who sur- 
death of the testator. Bass v. Bus,srll, Tam. IS ; viA’ed the testator took vested interests. Ib. 

7 L. J. (o.s.) Ch. 177. Survivorship as to a class, in a gift after the 

On a bequest of stock to the wife for life, death of the tenant for life, referred to the death 
and afterwards a moiety to be received and of the testator, and not to the death of the 
diA’ided equally amongst the testator’s brothers tenant for life. Brans v. Brans,, 25 Beav, 
and sisters, and their issue : — Held, that the 81. 

brothers and sisters living at the testator’s Gift to A. for life, and after her decease to 
death took vested interests, liable to be divested “ the surviving children of B. and C., except the 
by their dying, leaving issue, before the period youngest son of B.,” Avho aa’us to have 30?. to his 
of division,' and that the issue took by substitu- share more than the other. The will proceeded : 
tion. ShailevY. Grores, 6 Hare, 162. But see “Should either of these children die leaving no 
16 L. J., Ch. 367 : 11 Jur. 485. issue, his or her share to be then equally divided 

W. S. byhisAvill directed the interest of the amongst the siirAuvors” ’.—Held, that the children 
residue of his estate to be paid to his children of B. and 0. took A’ested interests at the death of 
during their respective lives ; and, after their the testator in remainder expectant on the de- 
doeease, to be divided equally betAA’een all his cease of A., A\ith a gift to the survivors in the 
suiTiAuns' e’randchildreu aaTio should be then eA’’ent of any one dying without issue in that 
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the word -Jiving” was not referable to the period 
of distribution, but to that, of the testator’s 
death, so that each child on attaining twenty-one 
took a. vested interest absolutely. Xidd v. Korth, 

a De a. M. & a. 947. 

A gift of residuary estate to A., and such of 
the children of B. as should be living at the 
death of C., their respective heirs, executors, &g., 
in eciual shares as tenants in common, and not 
as joint tenants ; but if any such children should 
die under twenty-one, their shares to be in trust 
for the survivors and other or others of them 
(^the said children of B. and the said A.) living at 
the <Iecease of C., and liis and their respective 
heirs, executors, tkc., in equal shares, as tenants 
in common, and not as joint tenants, so and in 
sucli manner that the children of B. attaining 
twenty-one, «and surviving C. and the said A., in 
case A. survive C., should take equally her 
capital : — Held, that A. surviving the testator, 
and dying in the lifetime of G., took nevertheless, 
with the children of B. who survived 0., a vested 
share in the residuaiy estate. Falkner v. Grace, 
9 Hare, 2H2. 

A testator devised and bequeathed his residuary 
estate in trust for his widow for life, and at her 
death to sell and pay, assign, or transfer the 
moneys arising therefrom to the testator’s four 
children by name, equally to be divided between 
them, share and share alike, “or. equally to 
divide the aforesaid effects between the survivors 
of” his children, immediately after his wife’s 
decease, in case the youngest of the said children 
for the time being should then have attained 
twenty-one years ; but if the youngest should 
not then have attained twenty-one years, the 
testator directed the trustees to receive the 
annual interest, produce, profits, and proceeds of 
the trust moneys, and pay and apply so much of 
the interest as should arise from the equal share 
of each child in the maintenance and advance- 
ment of each such child as the trustees should 
deem expedient Held, that there was a clear 
gift to the children equally, that the provision as 
to survivors was not sufficiently clear to control 
it, and that consequently all the children took 
vested interests, which %vere not divested by 
their dying in the lifetime of the widow. Bluch- 
more v. Sner, 1 Be G-. J. 455. 

^ S. gave all his hereditaments to his wife for 
life, or until her second marriage, and after her 
decease or marriage to trustees to sell and 
dispose thereof, and the money to arise therefrom, 
he directed, should be considered as part of his 
personal estate. After bequeathing legacies to 
his sons, he gave to his three daughters, S.. E., 
and C., OOOf. each ; and after direc'ting that his 
wife should be permitted to carry on the farming 
business during her life or widowhood, the 
testator directed that if she should marry again, 
his trustees shoukl sell his effects, pay her a 
certain sum out of the produce, and the residue 
thereof unto and amongst all his children living 
at his decease (except A,), in equal shares and 
proportions, with benefit of survivorship and 
accruer among them in the event of the death 
of any one of them without issue. But in case 
0. S. should continue his widow, then he directed 
his effects to be sold at her death, and gave the 
produce thereof amongst all his children living 
at his decease (except A.), in equal shares and 
proportions, with benefit of survivorship and 
accruer among them. All the residue of ' his 
personal estate not disposed of he gave unto and 
amongst all his children (except A.), in equal 


shares and proportions, with the usual benefit of 
survivorship and accruer among them. And as 
to the legacies given to his daughters, S,, E.. and 
C., ho directed that, in case any one of them 
should die under twenty-one without having 
been married, the legacy of such one should bo 
equally divided amongst all his surviving children 
living at his decease (except A.), in equal shares 
and proportions, wdth benefit of survivorship ami 
accruer among them. C. S. survived her co- 
executors, and died a widow and intestate in 
1854. The testator loft eight children surviving, 
including A. All attained the age of twenty- 
one, and his daughters, S., E., and C., married. 
E. died in 1835, leaving her husband surviving 
who subseciucntiy married again, and died in 
1854. The plaintiff, as the executor of this 
husband, claimed his first wife’s share of the 
testator’s estate and residue. On bill for the . 
administration of the estate, the coiirt held that 
the three daughters took absolute interests in the 
property. Gooeh v. Slater, 3 Jur. (x.s.) 881. 

Death of Testator where Tenant for Life 

predeceases him.J—A testatrix bequeathed her 
property to her mother for life, and at hei* decease 
gave a legacy of 200?. to A., directing that then the 
3‘esidnc should be equally di vided between her sur- 
viving brothers and sisters ; — Held, that the word 
“ surviving ” referred to the period of distribution, 
and the mother having died before the testatrix, 
that the brothers and sisters living at the death 
of the testatrix were entitled to the benefit of 
the gift, and that there was in the events which 
happened no bequest to the brothers and sisters 
who died before the testatj’ix. Sjrarrcll v. 
Spnrrell, 11 Hare, 54 : 1 Eq. E. 192 ; 22 L. J., 
Ch. 1075 ; 17 Jur. 755 ; 1 W. E. 322. 

Where there is a gift to several persons, or the 
survivors of them, after the determination of 
previous life estates, the period of distribution of 
the fund is the period of ascertaining the persons 
in whom the fund vests. Ih. 

- — Period of Division.] — Legacy after limi- 
tations for life, and in default of childi*en to be 
paid equally between two persons, or the whole 
to the survivor of them : — Held, not vested till 
the time of divisioii. Baniell vg JJanlelL 0 Ves. 
297; 5E.E. 308. 

Gift of real and pei'soiial estate, after a life 
interest to the testator’s widow, to trustees to be 
converted intomone.y, and divided among several 
persons named, and ‘the survivor or survivors of 
them. Those only are entitled who survived the 
widow. Ilufjhtoii V. Whltqreare, 1 J. & W. 140 ; 
20 E. E. 259. 

A testator bequeathed the residue of his per- 
sonal estate to his widow in trust, to apply the 
interest and proceeds for her own use, and after 
her decease he gave what should be remaining of 
such residuary moneys unto and equally amongst 
all the daughters of T. B. and their issue, with 
benefit of survivorship and accruer. T. B. had 
three daughters living at the testator’s death. 
One of thern died "without issue in the lifetime of 
the testators widow. The two others survived 
the widow, and had issue living at her cleath : — 
Held, that the parties only in existence at the 
time when the property to be taken was to be 
ascertained were entitled, and that the two sur- 
viving daughters at the widow’s death were abso- 
lutely entitled. GihU v. Tmt, 8 Sim. 132 ; 5 
L. J., Oh. 344. 

Upon a bequest to one for life, with remainder 
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to two others, with clause of survivorship between 
the lartej-, " if one or the other should die” : — 
Held, tiiat the survivorship had reference to the 
death of the tenant for life, and that one of the ' 
remaindermen having- survived the testator, but ' 
predeceased the tenant for life, the surviving 
remainderman was entitled by survivorship. 
Whlftoii V. Fldd, t) Beav. 3G8. 

Testator bequeathed his residuary estate to 
his wife for life, after her death to his son and 
daughter, and their respective issue, with benefit 
of survivorship unto and between his said chil- 
dren or thei]’ issue respectively : — Held, that the 
survivorship was to take place only in the event 
of death and failure of issue o*f the son or 
daughter happening during the lifetime of the 
testator s widow, and that upon her death the 
son and daughter were absolutely entitled. 
Turner v. Capel. i) Sim. 158. 

Devise ami bequest of real and pei‘sonal estate 
to trustees upon trust (subject to certain legacies 
and annuities) for A. for life, and after his decease 
upon trust to convey, assure, and pay the whole 
of the said real and personal estate to and 
amongst the children of A. and the issue of 
such children, but in case A. sliould die with- 
out issue, then to pay and distribute the same 
equally amongst all and every the children of B. 
and 0, and the survivors of them ; but in case 
any such children should be then dead leaving 
issue of his, her, or their body or bodies lawfully 
begotten, then such issue to have as well such 
original share or shares as the father or mother 
of such issue so dying would have been entitled 
to if then living, as also such other share or 
shares thereof as the father or mother of such 
issue so dying might have been entitled to by 
survivorship or otherwise. A. survived the 
testator, and died without issue : — Held, that 
the period of the survivorship of the children of 
B. and C. is not to be referred to the time of the 
death of the testator, but to that of the death of 
A., being the period of distribution ; and that 
the children of B. and C. living at the date of 
the will, and those born after that date and 
befoi’e the death of A., were entitled to the i*eal 
and personal estate, with survivorship between 
them in case of the death of any such children ' 
without issue before the death of A., the children . 
of such of the said children as died before A., 
leaving issue, being substituted for the original 
legatees. Biwlile v. Fawcett^ 4 Hare, 536 ; 6 Jur. , 
801 . 

Testator bequeathed his personal estate to his 
wife for life, and after her death to a trustee in ' 
trust to pay the rents and profits of his personal i 
estate for and tow^ards the support and main- 
tenance of his six nephews and nieces, and in 
case of the death of any of them for the main- 
tenance and support of the survivors. All the 
nephews and nieces survived both the testator 
and his widow. One of the nieces then died : — 
Held, that her share did not become undisposed 
of, but that she by surviving the testator’s widow' 
had become absolutely entitled to it. Clarhe v. 
(kmld, 7 Sim. 197. " I 

A testator, after various bequests, gave to his , 
wife, for her life only, all his remaining estates, 
and also gave her all his capital in trade, w'ith ' 
three-quarters of the profits arising therefrom, j 
for her life, but, nevertheless, in trust at his 
death for his then surviving children, share and 
shai'c alike, independent of the rental of his said 
estates, wiiich he gave and bequeathed to his 
surviving female children to be paid to them as 


lie directed. The testator then proceeded thus ; 

On the decease of any of these children, should 
they die without issue lawfully begotten, tliat 
share to fall to the rest, and so on to the lust 
female child ; but should they n^arry and liavo 
children, then their share to go to the said child 
or children, and from my last female child to the 
males of my body lawfully begotten, with the 
same restrictions as before expressed, and to the 
heirs and assigns of the last of them.” One of 
the testator’s daughters, after his death, married, 
and died in the lifetime of his widow', leaving- 
children : — Held, that such children did not take 
any interest under the will, the word surviving” 
having reference to testator’s widow^’s death, and 
not his ow'ii. Wordsworth v. 1 H. L. Gas. 

129 ; 11 Jur. 593. Affirming 4 Myl. & Cr. 641 ; 
9L. J., Ch. 29, 

Where there is a gift to one for life, and after 
her decease to be equally divided betw-een three 
persons an<l the survivors of them, it is a gift 
vested subject to be divested, depending upon a 
special contingency, w'hich not occurring, it was 
not vested ; and therefore, tw'O out of the three 
persons dying in the lifetime of tenant for life, 
that one w'ho survived her took the whole, 
Bowyer v. Currall, 2 W, E. 328. 

A testatrix by her will gave thus : to ray sister 
C. H.’s surviving children 301. each ” ; she then 
gave to O.N.thus : “the interest of my funded 
property for and during her natural life, and 
after her decease such property to be equally 
divided betw^een her surviving children ” : — Held, 
that though on the construction of the word 
“surviving” in the first clause the period of 
vesting and distribution was referable to the 
death of the testatrix, yet that the period of , 
vesting in the last clause w'as to be referred to 
the death of C. N., and that those children w'ho 
sui-vived C. N. were entitled. Xmth wu y v. B.eed^ 

3 Dc G. M. & G. 18 ; 22 L. J., Ch. 809 ; 17 Jur. 
169. 

A testatrix made a gift to her daughter C. S. to 
be paid to her w-eekly for “ her natural life, and 
from and immediately after her tleccase” she 
directed the same to be divided among “ her sur- 
viving children ” ; — Held, that the remainder w'as 
to the children who survived C. S. Pritchard's 
Trusts, lure, 3 Drew. 163. 

A testator gave some property to his wife for 
life, and proceeded thus : “ At the decease of my 
w'ife, 1 leave the last-namet.1 sum to be equally 
divided between the families of my two brothers, 
viz., one-half to the wddow' and children of my 
deceased brother J. B., the wddow, if surviving, 
to have an equal share with the children ” : — 
Held, that the survivorship had relation to the 
death of the tenant for life, and not of the 
testator ; and, secondly, that the children took in 
joint tenancy. Mesketk y, Jlaymnis, 27 Beav. 
395. 

A testator gave all his real and personal pro- 
perty to liis wdfe for life, and he gave a sum of 
stock to his five cousins by name, or the survivors 
of them, to be equally divided between them, and 
to be paid as soon as possible after the death of 
his wdfe Held, that, following the rale in Cripps 
V. Wolcott (supra, col. 965), the survivorship 
must be referred to the death of the testator’s 
wife, so that one of the cousins who survived 
the testator,' and died' in the lifetime of his 
widow, took nothing. Hearn v. Bahcr, 2 Kay & 
J.383,. , . . 

Held, also, that' “ survivors ” must be construed 
to iirelnde a sole suryiyor, so that where only one 





Ipilii 


WILL — Co7istrnction, 


of the legatees suiTiyed the widow such survivor 
took all the stock. Ih, 

^ A testator bequeathed a fund in mist for his 
sister A. for life, and after her death to be divided 
between the children of his sisters, B., C., and 
D., who should survive the testator, such children 
taking per stirpes '* with benefit of survivorship 
among members of the same family ” Held 
tiiat the latter words of themselves meant survi- 
vorship at the death of the tenant for life, and 
could not be otherwise interpreted by comparison 
with other bequests in the same will, shewing an 
intention that those bequests should not go over 
if the legatee bad children. CrawlialVs Trusts, 
In re, 8 He G. M. & G. 480 ; 2 Jur. (K.s.) 892. 

A testator gave certain dividends to his son, 
and at his death to his (the testator's) surviving 
daughters and their lawful offspring. The testa- 
tor left bis son and also four daughters him 
surviving. The will was attested by two of the 
daughters, and of these twm one died in the son’s 
lifetime, and the other survived the son : — Held, 
that the period for ascertaining the survivorship 
was the death of the son ; that the word “off- 
spring” meant “issue” ; and that therefore the 
daughters took absolutely as joint tenants. 
Toimr/ V. Dasies, 2 Dr. & Sm. 167 ; 32 L. J,, Ch 
372 ; 9 Jur. (N.s.) 399 ; 11 W. R. 452. 

A legacy to A. for life, and at her death to be 
equally divided between her tw'o sons (who were 
named), or given to the survivor of them ; the 
survivorship has reference to the death of the 
tenant for life. A^aylor v. Hobson, 34 Beav. 571. 

A testator bequeathed a house, described as a 
copyhold, to his wife for life, “ and at her death 
to be disposed of for the benefit of his surviving 
children, share and share alike.” The house 
was, in fact, leasehold : — Held, that only those 
children who survived the widow were entitled 
to share in the proceeds of the house. Thompson 
l-Ilumpson,2{) Beav. 654; 7 Jur. (n.s.) 1263 ; 

J VV. R. i2S. And see Orlp7)s v. Wolcott, supra, 
col 965. 5 ’ 

Period of Bivision where several Life 

Interests,] — A testatrix bequeathed stock to 
I. 1 . and J. S. for their lives, and from and after 
their decease to the surviving children of the 
said T, P. and J. S., share and share alike 
Held, that the children living at the death of the 
suiwiyor of T. P. and J. S. were alone entitled, 
and that they took per capita, and not per stirpes. 
btevensim v. (rulUn, 18 Beav. 590. 

Devise to trustees in trust to pay the yearly 
ptoduce to A. and B. in equal shares for life 
with survivorship in case of the death of either 
without issue”; but if either should die 
leaving issue,” then her part to be paid to her 
chiklreii equally ; and after the death of both 
A. and B., to convey “to the heirs of the body” 
ot A., and B., share and share alike, or to the 
suiyiyors, and if but one, then to such “ only 
child. ’ ^ There was a gift over if A. and B. should 
die “ without issue” :~Held,the children took as 
purchasers, and that a child of A. which survived 
Its parent but died in the lifetime of B. was 
entitled to a share. Ouwmoe v. Ilozves, 23 Beav. 

^ ” 

Bequest to A., and at his death (with certain 
exceptions) to B., and at her decease to be 
aivided amongst four nametl persons, “or as 
many of them as may be living”:— Held, that 
those only took who survived both A. and B 
Amyht v. Toole, 32 Beav. 548. 


Devise of residue to the testator s wife for life 
then to his daughter A., upon her decease 
equally between his surviving brothers and 
sisters and those of his wife. The wife and 
daughter survived the testator, but the daugMer 
predeceased the widow. Some of the brothers 
and sisters predeceased the daughter ; the others 
survived her, but predeceased the -widow: — 
Held, that the words “ surviving brothers and 
sisters” referred to those who should survive 
the last living tenant for life, and that, in the 
events that happened, there w\as an intestacy, 
Hoioard v. Oollms, L. R. 5 Eq. 349. 

The period for ascertaining the survivorship 
among a class of legatees is the time for the dis- 
tribution of their legacy, unless the testator has 
himself otherwise directed. JDralielovd v. Brahe- 
\ford, 33 Beav. 43 ; 9 L. T. 10 ; ll‘W. R. 977. 

Where a testator left ail his unfunded pro- 
perty in cash, bills, jewels, plate, furniture, &c., 
to his widow, and bequeathed the interest on 
his funded property to his widow for life, and 
then to H. for his life, at whc»se death the prin- 
cipal was to be equally divided amonerst H.’s 
surviving legitimate children and the testator’s 
niece and grand-daughter, R., H. died in the 
lifetime of the widow ; R. died in the lifetime 
ot the testator, and two of the surviving children 
of H. diCd in the lifetime of the testator's widow : 
— Held, that the survivorship had reference to 
the death of the brother only. Ih. % 

Bequest of successive estates for life in 
residuary personal estate to the widow and 
sister of the testator, and after the death of 
the sister a direction to divide the residue among 
the testator’s surviving brothers and sister and 
their children. The widow survived the sister 
and brothers of the testator. Two of the 
brothers left issue :— Held, that the class of 
persons to take was to be ascertained at the 
death of the widow, and that they took iier 
capita. In re, 35 Beav. 163 ; 6 H. R. 374 ; 
11 Jur. (N.s.) 735 ; 13 W. R. 1013. And see 
jBechioith w. JBeclmWi, ante, col. 955. 

After two successive life estates, a testator 
devised freehold houses (which w^ere sub-demised) 
to “ J. S. and W. S., or the survivor of them, the 
N. Street front to go to J. S., the H. Street front 
to W. S., and an equal portion of the back- 
ground to go to each tenement after the lapse of 
the present lease, whatever time the holding 
becomes the property of J, S. and W. S., pro- 
vided the lease now in existence has not 
terminated ; the rent to be divided equally 
between them, after paying the chief rent, until 
the fall of said lease ” : — Held, that the survivor- 
ship \vas to be referred to the determination of 
the tenancies for life, and therefore J. S., who 
had then survived W. S., was entitled to the 
houses. Belfast Town Coumeil, In re, Sayers, 
Ex parts, Vi Iv.m. ’J’ 

Eule in Case of Gifts of Eeal Estate.]— 

ine word “ sux’vivor ” in gifts of personal estate 
may be taken as referring to the period of dis- 
tribution. It is not equally settled that with 
legal d to real estate it applies to the determina- 
prior limitation. Taaff'e v. Conmee, 

^ n.?' a ^ 6 JL. T. 666. 

Hie benent of survivorship may be. given to 
those T,vho have life interests as tenants in 
common. Ih. 

In gifts of personalty the word “ survivor” is 
considered as referring to the period distribu- 
tion ; and if the same rule were ajoplicable in 
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respect of real estate, it would be referred to | benefit ; and from and after her decease, upon 
tbe determination of the prior limitations ; but I trust to pay, transfer and assign the o.OOOZ., or 
the law in respect of real estate is unsettled. 1 the stocks, funds or securities upon which the 
‘ 1 same shall be invested, between my son E. and 

i testator gave real estate to his wife for life, my grandson A., in equal shares and proportions ; 
and directed 'that after her death it siiould be and in case of the death of either of them in the 
divided, share and share alike, amongst twelve lifetime of my wife, then upon trust to pay the 
persons' mentioned by name “ or the survivors whole of the trust fund and interest as aforesaid 
of them.” All those persons survived the tes- unto the survivor of them, E. and A., his execii- 
tator but some of them died before the widow tors, administrators or assigns.” E. died in the 
Held! that the laile laid down in V. Wokwtf lifetime of testator’s wife :~-Held (reversing 6 

rsupra col. 965). applies to real as well as personal Jur. (IS'.S.) 209 ; S W. E. 267), that A. was abso- 
estate.’and that' the estate belonged to such of lutely entitled to the whole fund, subject to the 
the twelve persons as survived the tenant for life interest of the widow. White v. Baker, 2 
life. Greawn, Bi re. 2 De Ct. J. & S. 428 : 5 De G. F. & J. 55 ; 29 L. J., Ch. 577 ; 6 Jur. (K.s.) 
2s E. 99 : 34 L. J., Ch. 41 ; 10 Jur. (N.S.) 1138 ; 591 ; 8 W. E. 533. 

11 L.'t. 4G0 : 13 W. R. 193. A testator bequeathed to trustees 800?. upon 

trust to invest and pay the income equally 
Gift Expressly Contingent — Survivorship amongst his four daughters. A., B., C. and H., for 
whether referred to Death of Tenant for Life, their lives, to their separate use ; and in case of 
or happening of Event.]— W. devised all his real the decease of any or either of them, leaving 
and personal estate to R. and E. during their lives, issue of her or their body or bodies, then he 
and after their deaths he devised “the whole of bequeathed one-fourth of the said principal sum 
his estate unto the seven children of E. and E.,” to be equally divided amongst such issue, and if 
to be equally divided amongst the survivors or but one to such one only ; and in default of issue, 
survivor of them, share and share alike ; and then the share of her or them so dying he be- 
should any of the children die leaving issue then queathed to the survivors of them equally, and 
the share ‘of him so dying to be equally divided if but one to such only. By a subsequent clause 
among such issue, the surviving parent or parents in his will, the testator directed that, in case any 
of such children receiving the interest of such or either of his children, to whom or to whose 
share until the youngest should attain twenty- benefit any legacy or bequest was given by his 
one. The seven children survived their parents : will, should die before such legacy or bequest 
—Held, that they took absolute interest in the should have become vested in her or them, leaving 
estate as tenants in common in fee. Bird v. lawful issue, then such legacy or bequest should 
kiivales. 2 Jur. (N.s.) 273 ; 4 W. R. 227. descend to and become the property of such issue. 


decease ; and in case of the death of any of the effect of the subsequent clause in the will, the 
eight legatees before the tenant for life, the share issue of A. were entitled to participate with C. 
or shares of him, her, or them, so dying to be and D., the surviving children, in the one-fourth 
paid to the survivors or survivor equally. The share given over in the event of the death of B. 
eight residuary legatees survived the testator, without issue, in??*?-*#,? v. If 7 Hare, 38 ; 

but all died before the tenant for life: — Held, 17 L. J., Ch. 457 ; 12 Jur. 670. 
that survivorship was to be refeiTcd to the death Under a direction, that, after the decease ot 
of the tenant for life ; and that as none of the A., a fund “ should be transferred to A.. B. and 
residuary legatees survived her, the divesting C. D., or the survivor or survivors -Held, 
clause had no operation, and each of the that A. B., who survived C. I), but died in A.s 
residuary legatees took his original gift. 3ImTUftt lifetime, was entitled to the whole. Antnmiii 
V. Ahel'L SS*"!.. J., Ch. 451 ; L, E. 7 Eq. 478 ; 20 v. Hodgson, 16 Sim. 450 ; 18 L J., Ch. 93. 

L. T. 690 ; 17 W. 11. 569. Interest of legacy to A. for life, remainder to 

Immediate gift to four residuary legatees and B. andC., or in case one should die, living A., then 
devisees in equal shares, “with benefit of survivor- to the survivor, B. and C, both die in the liie 
ship ” in case anj’- of them should die without of A. ; the legacy was vested, J? 

issue; and in case any of them should die leaving the survivor. Scurjield v. Howes, 3 bro. 0. 0. 
children, then the share, whether original or 90. _ . V 4 s 

accruing, of each so dying to go to such children : A testator devised copyholds, ^ibject to lire 
— Held, that the clause of survivorship, and the interests, to his cousins A. and B., i^keir heirs 
limitation over to children of the legatees, were and assigns, as tenmits in common ; but if either 
not confined to the lifetime of tlie testator, and should die in the lifetime o£ the tenants lor life, 
intended merely to guard against lapse ; and that and without having lawtul issue then living, he 
tlie residuary legatees did not upon surviving i devised her share to the survivor or them, her 
the testator at once acquire absolute indefeasible heirs and assigns. A. died, leaving issue ; then 
Interests in their shares. Bowers v. Bowers, B. died without issue ; afterwards the tenant toi 
39 L. J., Ch. 351 ; L. R. 5 Ch. 244 ; 23 L. T. 35 ; life died Held, that B.’s share went to A.s 
18 W. E. 301. representative, though A. did not survive B. 

A testator, by will, made in 1851, having Johnson, In re, HicImunYAVilUaMson, m 
directed his executors to invest his personal Ch. 1116. 

estates, after payment of his debts, upon trusts A testator gave certain piroperty to trustees 
thei*ein expressed, thus proceeded : “ As to 5,000?., upon trust for his widow for life ; ana alter hei 
or the stocks, funds or securities upon which the death directed the same to be sold, and the 
same shall be from time to time invested, upon proceeds divided into two equal shares, 
trust to pay the dividends, interest and produce which he' gave, in-five equal shares, to A., E*? 
thereof unto my wife for and during the term of B. and E., and directed that, m case or the 
her life, to and for her own absolute use and death of any or- either of them before the widow, 
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their respective shares shoiihl go to their respec- ( Imsband hir his Ii 
ti?e husbands or wives, if any, and if not, then | decease, the ])rinci 
to their children, and, in failure of children, to j between the five d 
me sm'vivors of them, share and share alike, j if an v of them sin 
iie gave the residue of the other moiety, after lifetime, leavin‘»' i: 
payment of a legacy, as follows : To F., G., H ' * ‘ 

I. ami K.. ami in case of the death of anv or ‘divided 
either of them, then their ^ | 

their ehiklren, if any, and if not, then to the ■ bt 
survivoi's of them, share and share alike'’:— 

MekL that the second moiety was given to F., G. 

H.. I. and K., in live equal shares, as tenants ii 
coniimm ; hekl, also, that the words “in case o 
the death/' in the gift of the second moiety, ... .... 
meant in case of death before the period of issue, that four-tifthi 

f listriburioii. and applied to death in the testator’s posed o 

lifetime as well as to death after the decease of 1148. 
the testator, but before the decease of the testa- A tes 
tors widow; held, also, that although F. was widow 
dead when the will was made, the gift iu favour and nie 
or her children took effect; hekl, as to each tuted t] 
moiety, that the share of each legatee who died her life. But if 
before _ the perioil of distribution vested abso- 
lutely in such of his children as were living at i any child 
the death of their parent, or at the death of the e:o to the siirviv 
testator, whichever last happeneil. G. died a 
bachelor in the testator’s lifetime, leaving H., I. 
and K. surviving hini. H, died in the testator’s the survivors t : 
litetnne. K. survived the testator, but died the death of the 
beiore the period of distribution. 1. survived Beav. 525. 
that period : — Held, that under the gift to the 
survivors G.’s share was divisible in moieties 

the personal re[)resentatives of I namim 
Iv. Y. lunfj/, 16 Beav. 46 : 21 L. J., Ch. 560 ' 


nghters, of her.' sister B.q : and^ 
litl di e dur i n g: ' her 'liiisband’s. 
iiie, tliat the respective issue 
of such deceased daughters should have equally 

, iinong them their mother’s share ; but 

respective shares to I in case any of them should die during her hus- 
band’s lifetime without lawful issue, that the 
1.50U/. sliould be divided, share and share alike,, 
.uraong the surviving daiigiiters Held, that 
the word “ surviving” had reference to the testa- 
trix's bus bam ! ; and therefore, as all the daughters, 
died in his lifetime, and only one of tliein left 

IS of the 1,500^. were iindis- 

M'atson v. Mifjland, 15 Sim. 1 ; 9 Jur. 


or ^ bequeathed his residue to his 
life, with remainder to his nephews, 
living at her decease, and he siibsti- 
children for any who should die in 
■" any of the nephews and nieces 
should die in the life of the wife without having 
then living,” he directed his share to. 
■ors of the nephews and nieces. 

I A nephew died without children, in the life of 
j the widow : — Held, that his share did not go to. 

at his death, but the survivors at 
widow. Ksjie-if Y. Clement, 30 

525. 

Gift by a testator to his widow, for life, and 
after her death amongst his four children, 
[g them, as tenants in common ; but if any 
of his children should die before his, her or their 
share or shares should become payable, leaving 
issue, then such issue to take his“ her or their 
: but if any one or more 
«is or her share or 
Lg no lawf ulissiie, 
•es^ to devolve and go to 
: — Held, that sur- 


tmiants m common in fee ; and in case of either of his ehiklren should die before lit 
ot the grandchildren dying in the lifetime of the shares should be payable, leaviru 
(laughter, the share of them so dying to be then such share or‘'shar 
ch Jnii f r • '* Burvivors,” and if only one his surviving child or children 

Th. ^ Vivorship was not to be referred to the period 

tlireo of distribution, but to the time of the death of 

^ tbhtd blit/rftV Bumvor- the legatees dying in the lifetime of the widow, 

ftb-/ to the death ot the last tenant Wilmott Meiiiitt, 11 Jur. fN.s.) 820 ■ 13 L T 

for Me, and not to a survivorship between the 90 ; 13 W. R. 856. ’ ^ ® 

took tlivMtiiig olause never ^ Bequest of 3,0001. to trustees, upon trust to. 

survive nf same either in a purchase or at interest, 

tl . tl t’’® of “"d pay interest to testator’s wife during her 

canmm in fee ?r decease to divide the Mdwle, 

ka *°9 * ZiUlejohMy. llmiaehold, 21 prmcip.al and interest, “ among his four children, 

\ ' “ * , . share and share alike, and the survivors of them 

thlfwlmll shonkfnliT/ they should have respeotivelv 
The vuioic should, on his youngest child attaining attained the age of twentv-one years or d-ivs of 

twenty-one, be y.alued, and speoiftoally divided marriage.” c: the pkintiff s vyh/Zafone 
equal parts for his widow and two of the four children, attained twenty-one but 
the death of the die,! in the lifetime of hebnotte IhmteS 
between' thpb’.bhb divided laid out greatest part of the money in the pur- 

bllfb il daughters, with a proviso that if chase of freeholds and copvholk and lent 

eithei of the daughters should die before such another part on bond : Held that C h'ld a 

pvision ot the property should have been made, vested interest, and that surt Vobmekt uch 
eaving no aurymng iasue, then the part of the a,s should be livine at Hie ibh o“^ 
doceaseil should be ^ven to the surviving sistei- ; before twentv-one, and not s^Hs were ifvii l 

tlm mr/bl, * 'ffT® issue, at the death of the mother, .and that ropresenta° 

He pait of her so dying shoMd be equaUy divided tive of C. was entitled to a fourth of thebnd 
m “pidren. The income to and a fourth of the whole in government seciu-i- 

f/iv, 1 P t and children, ties, and which had not been invited in land 

Bo h danghters having died before the widow Wiidcm v. mi, 2 Atk 124 

^ devised all his real .and personal 

deyolvKl on the two daughters in estate to his wife for life, and after her decease 

n nie'third children as should bo then living, 

n nne-thiicl theitof. 3IaMmn Chapman, 1 their heirs. executora,athninistrators and assigns! 

A • *1 1 • sbarc aucl sbarc alike, as tenants in comnioTi 

I to dispose of with benefit of survivorshio, in case any died 

L,o00Z., by her will gave the interest of it to her without issue under twenty-one? bubff any 



WILL — Construction. 


of them should die, leavinc? lawful issue, the ' the child or children of either of them his 
testntor willed that sucdi issue should take their daughters that should outlive their motl 
fathers or mother s share. The testator left mothers, should have his, her or their mo 
sevej’ai children, of whom one only 
vived the wife, but one of the others 
left issue: — Held, that the 


■ : a ..son, sur-„i 
, a daughter,. ! 
;on was entitled to 
the whole property. E,ii j)arti.\ 3 Y. ^ , 

0. 610. 

A testntor, bv deed of disposition according to ; 
the Scutch law, after giving annuities to three | 
persons, went on to <lirect tliat '-the capital j 
sums to be set apart to answer such annuities as | 
aiul when the same should become tangible by j 
the deaths of the said annuitants respectively, 
should be paid to and amongst seven persons 
nominatiiu (being respectively the children of 
two of the atinuitants), and the survivors or 
survivor of them, on the lirst term of AVhit- 
biinday or Martinmas after their respectively 
attaining twenty-one or marriage.’’ Then foi- 
lowed a provision for maintenance of the i 
legatees during minority, also a power of advance- 1 
meat as to one of the legatees, and theii a | 
declaration that iti the event of the deaths of j 
any one or more of the said legatees before the | 
term of payment of their shares as aforesaid, | 
leaving lawful issue, and such issue should be in 
life at the time their fathers and mothers would 
have been entitled to receive payment of their ' 
shares, had they survived, then the share of the 
parent should go to the issue : — Held, affirming 
the judgment of the Court of Session, that the 
legatees had not a vested interest during the 
lifetime of the annuitants, the survivorship 
spoken of having reference to the periods of the 
deaths of the latter. Peamui v. Cammajoy. 
Mach & E. 685. 

A husband gave moneys in trust to pay the 
income to his wife for life, on her deatli to divide 
the trust fund amongst his six childi’eu. share 
and share alike, with beuetit of survivorship to 
be paid to them when the youngest survivor 
shall attain the age of twenty-one : — Held, that 
the period of survivorship was the death of the 
wife. Wdloch v. Odle^ 27 L. T. 481 ; 21 W. E. 
118. 

Bequest of a fund to three grand -daughters, in 
equal shares, for their respective lives, and after- 
wards to their respective issue ; and in case any 
of the three should die without issue, her share 
to accrue and survive to the survivors, and the 
accrued shares to be subject to the same condi- 
tions : — Held, that the survivorship as to each 


divided among the survivor, 
children or their chikh’en ; 
bequeathed unto his execii 


as should die without leaving issue, or leaving 
issue, if such issue should die under twenty-one 
to divide the fifth part or share of each 
who should so die without 
leaving lawful issue as aforesaid, in the follow- 

as soon as con- 


year , 
of his said daughter 


ing manner ; “ immediately, or 
venicntlj^ can be after her decease, unto and 
amongst my son George and the survivors of 
them, my five daughters, share and share alike, 
to \vhoin I do give and bequeath the same 
accordingly, or to their respective personal repre- 
sentatives” : — Held*, that the word ‘‘suiTivors” 
referred to the death of the tenant for life whose 
share was to be divided. Tryd, Iii rc, 

2 N. E. 265 ; 9 L. T. 226 ; 11 W. E. 768. 

On the death of the last survivor of the five 
daughters without issue : — Held, that “ personal 
representatives ” were to be construed in their 
ordinary sense, and her entire share was directed 
to be paid to the executors of George, the son. 
ih. 

A testator by his will gave all his real and 
personal estate remaining after payment of 
debts, &:c., to J. S., for life, and at her decease 
he gave the same to M. A. and W. A. if they 
are both living at the time of her decease, and 
in case of the death of either of them before 
J. B.,” he gave the wdiole to the survivor of 
I them for their own use and benefit absolutely,” 
The testator died seised of real estate ; after the 
testator’s death W, A. died, then Hil. A., and J. 8. 
last of all : — Held, that upon the true construc- 
tion of the will the word “survivor” in the 
ultimate gift meant the survivor of M. A. and 
W. A. living at the death of J. S. the tenant for 
life ; that since M. A., though she survived 
W. A., had predeceased J. 8.,. she had not come 
wdthiii the terms of the ultimate gift, and that 
upon the death of J. S., there was an intestacy 
as to the property given by the will, ancl the 
real property consequently passed to his heir-at- 
law* JSiU to Chapman^ In 54 L. J., Gh. 595 ; 
52 L. T* 290 ; 33 W. E. 570—0. A. And see 
Jemnr v. Emwwyt 10. Ves. 562 ; Page v, 

I infra, col. 987*. 

Survivorship referred to Death of Testa- 
tor.] — A testator gave stock to trustees, the 
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interest to be paid to A. for life, and after Iiis ■ 
<ieat 1 the capital to be divided amongst the 
cndiireii of the testator*s late daughter B., or ; 
their descen<]ants, but should there be none of i 
Iheixi surviving, then the caoital to be equally I 
■di vided amongst such other grandchildren as i 
nnglit then be living, or in default thereof to I 
his legal representative. B. had seven children, ; 
three of whom died without children in the ! 
lifetime of testator ; of the remaining four one 1 
alone survived, A., the tenant for life ; three i 
-died before A., and only one of these three left ( 
issiie :---Heid, that the words should there be 
none of them surviving” referred to the testa- 
tor's death, and that the children of B. who 
siirviveil the testator took vested interests. 

Ith re, 4 Ch. 1). 210. And see Jkneera 
V. Mmverr, supra, col. 077. 


Gift to a Class at Twenty-one after a 

Xife Interest, with Benefit of Survivorship.! 

The word “ survivors ” in a betpiest to children : 

“Held, upon the context of the will, to mean 
surviving so as to attain their respective ages of 
twenty-one. Orozier v. FUJier, 4 Russ. 308 : 6 
L. J. (o.S.) Ch. 118, 

A testator bequeathed the interest of 3,000Z. 
to his daughter for life ; and, after her death, he 
bequeathed the principal in trust for her children 
in equal shares, to be paid to sons at twenty-one 
anal to daughters at that age or on marriage^ 
with interest in the meantime for their main- 
tenance, with benefit of survivorship in the 
event of any of the said children dying without 
issue :*~Held, that the period of survivorship 
was limited to the time appointed for payment ♦ 
and that therefore a daughter of the legatee for 
life, who died in the lifetime of the latter with- 
out having been married, but having attained 
twenty-one, took a vested interest, which did not 
become divested by the survivorship clause 
Jnhe V. Xcwlafid; b De G. & Sm. 2Sfi : 21 L J ’ 
Ch. 283 ; 16 Jur. 286. ’ ’’ 

On a gift, after a tenancy for life, to a class 
equally, with benefit of survivorship, upon their 
severally attaining twenty-one, the survivorship 
held to refer to the attaining twenty-one ; 
and the representatives of one" who attained 
twenty-one, but died in the lifetime of the 
tenant for life, held entitled to a share. KniaJit 
v. Knight, 25 Beav. 111. . 

A testator gave a fund to trustees upon trust 
to pay the income to A. during his life, and after 
the decease of A. leaving issue, upon trust to 
pay, apply, assign and transfer both principal 
aud interest to and amongst all and every the 
child and children of A., equally to be divided 
between them, and if but one, then to such only 
cnild, to be paid to them, if sons, at twenty-one, 
and, if daughters, at that age or maiTiage* with 
benefit of survivorship : and in case there should 
be no child or children of A, at the time of 
his death or if all and every such child or 
children should die before attaining twenty-one 
or marriage, then over. A. had eight children, 
or whom tliree (lied infants in their father’s life- 
time, two attained twenty-one and died in his 
liretime, and tliree attained twenty-one and sur- 
vived him Held, that the two children who 
attained twenty-one and died in their father’s 
iitetime took vested interests, and that their 
representatives were entitled to share in the fund 
^ong wi^ the children who- survived their ■ 
father. Cornech v. Wudman, L. R. 7 Rq. 80. 
Devise of a sum of money to A. for life ; then ! . 


is ■ to her daughters and younger sons in such shares 
le ; as she should a|)poiut ; and in default of ap[)oint- 
w ; ment for the daughters and younger sons e(|uallv. 
3f ; and to the survivors : and 'in cjise no daughter 
■y I or younger son, or that they should die before 
IS 1 twenty-one or marriage, then over Hehl, that 
:o j the portions vested in A.’s children at twenty-one, 
a, ; though they died in her lifetime. Sulhlnvii v. 
le ! Ltimhe, Ambl. 384 : 1 Eden, 465. 
le 1 A husband gave property to his wife for life. 
?e I and after her death to their children, share and 
ft (share alike, “and the survivors and survivor of 
)e them,'’ to he paid on the youngest of them 
i- attaining twenty-one : with a gift over in the 

10 event of “ such issue dying before majority ” : 

s. Held, that the survivorship was to be referred to 
'',s- the period of attaining twenty-one, and not to 
the death of the tenant for life. Alfn v. Moisn 
i34L. T. 312. 

a , A testator bequeathed a reversionary interest, 

- j to which he was entitled on the death of a tenant 
: j for life, to such of the children of his tliree 

n daughters as should attain twent^^'-one, and 
)f directed their several shares to be paid on their 
6 attaining twenty-one, with benefit of survivor- 
ship i—Held, that a grandchild of the testator 
1. who survived the testator and attained tweiity- 
e one, but died in the lifetime of the tenant for 

I , '■ life, was entitled to a share. Held v. Worde}/. 14 

J, I Jur. 325. 

J, I Bequest of stock to trustees on trust for testa- 

- I tor’s sister for life, and after her death then to 
e pay the stock to her children, with a direction 
t that the same should be paid to them in the 
3 manner therein mentioned, and with a gift over 
; in case there should be no child of his sister 
r living at her death, the stock to be paid in the 

- same manner and in the same proportions as was ‘ 
1 thereinbefore “ directed, had any or either of the 

t children of ” his sister “ survived so as to have 
. become entitled thereto ” Held, that- the word 
, “ survived ” here meant survived the sister, and 
that consequently on the whole will the interests 
! of the children did not vest until the death of 
the tenant for life, and a sole surviving child 
) took the whole fund. Daniel v. Gosset, l5 Beav. 

; 478. : 

I G. F. bequeathed his personal estate upon 
i trust for the benefit of his wife for life, and at 
? her death upon trust to transfer the same unto 
his three sons, G., W. and S., or to the survivors 
i; of them, if they, or the survivors of them, should 
all have attained the age of twentv-one years ; 

) but in case they should not have attained that 
: that age, upon trust to pay the rents, &c., for the 
i maintenance, &c., of his said sons until they 
[ should have attained that age, and then upon 
' trust to convey the trust estate to his said sons, 

, or the survivors of them, as aforesaid; but in 
case neither of his said sons should survive his 
said wife, then upon trust to dispose of the said 
trust estate as his sai< I wife should appoint. G. F. 
died in 1818. leaving his wife and his three sons 
surviving. Each of the sons attained twentv- 
out G. alone survived his mother Held, 
that G. F. did not intend that any son dying in 
the lifetime of the widow should have a vested 
interest. Fidier v. J/oore, 1 Jur. 1011 ; 3 
W. R, 684. 

Bequest to A. for life, and “ at her decease to 
her surviving children ” w’^hen they have attained 
twenty-one i—Held. that the survivorship had 
to the death of A., and that those 
j children only who survived her were entitled. 

! Mnjfam v. Jluhhard, 16 Beav. 579. 
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After certain bequests for life, the general 
residue was bequeathed to the surviving children 
of A., who was living : — Held, that the survivor- 
ship had reference to the death of the testator, 
LiU V. Lill 23 Beav. 446. 

A testatrix gave the interest of the residue to 
her brother during his life, and, after his death, she 
gave the residue to her executors, in trust for four 
persons by name, and the survivors and survivor 
of them, to be paid to them respectively when they 
should attain twenty-one, with interest in the 
meantime ; of those four persons, two died during 
the life of the brother : — Held, that they did not 
take a vested interest in any part of the residue, 
but that the whole of it belonged to the two sur- 
vivors. During the lifetime’ of the testatrix’s 
brother, one of the two survivors assigned all her 
furniture, plate, &C., and all the other estate and 
effects of or to which she was then possessed or 
entitled, to trustees upon trust for her creditors ; 
the assignment did not pass her contingent 
interest in the testatrix’s residuary estate, 

V. Whiico-iuh, 3 Buss. 124 ; 6 L. J, (O.S.) Gh. 
53. 

Testator devised certain messuages to trustees 
upon trust to pay the rents to his wife for her 
life, and after her decease he gave and devised 
the said messuages to the same trustees in trust 
to sell, &c., and apply the proceeds amongst all 
his (the testator’s) nephews and nieces, children 
of his brothers A. and B. and his sister C., and 
the survivors and survivor of them, share and 
share alike, to be paid to them respectively as 
they attained the age of twenty-one years. The 
testator’s wife survived him Held, that the 
property was divisible among such only of the 
children of A., B., and C. as survived the widow. 

V. Tartly 2 Coll. C. G. 85. 

Testator bequeathed 5O,000Z. to trustees in 
trust for his wife for life, and after her death he 
gave one-fifth of that sum to the same trustees 
in trust to invest it and pay the interest to his 
daughter for her life, and, upon her demise, to 
appropriate the interest for the use of any of her 
child or children until they reached the age of 
twenty-one years, and then the principal to be 
paid to the survivor or survivors of the children 
of his said daughter, share and share alike. The 
testator also gave 2,000Z. to the same trustees in 
trust to invest it and to pay the interest to his 
daughter for her life, and after her decease to 
appropriate the interest for the use of any of her 
child or cliildren until they reached the age of 
twenty-one years, when the 2,000L was to be 
paid to the survivor or survivors of the said 
children of his said daughter. The (laughter had 
two children who attained twenty-one, but only 
one of them survived her ; — Held, ‘ that that child 
became entitled on her death to the whole of the 
trust funds in which she had a life interest. 
Turing -w Turing, 15 Sim. 139 ; 15 L. J., Ch.272 ; 
id Jur. 366. 

Testator bequeathed a fund in trust for Eliza- 
beth D. for her life, and after her decease in 
trust for four of her children, whom he named, 
" or the survivor or survivors of them, for their 
mamtenance until they severally attain the age 
of twenty-one years, when each of them will 
be entitled to claim a fair proportion of the 
principal.” Only one of the children survived 
tlie mother : — Held, that that one was entitled 
to the whole fund, though two of the deceased 
children attained twenty-one. JDorrllU'v. Wolff. 
15 Sim. 510 ; 16 L. J., Ch. 179 : 11 Jur, 160. * ' 

Gift of residue in trust for a testator’s wife 


during widowhood, and on her death or marriage 
to pay it amongst his five children, or the 
“survivor or sundvors” of them, at such ages as. 
his wife should appoint, or in default at twenty- 
one ; but in case of the death of any before liis 
share should become ‘‘ payable ” leaving issue, 
then to pay his share to such issue. A child 
attained tw^enty-one, and died in the life of the 
wife, leaving issue, appointment having 
been made : — Held, that the survivorship had 
reference to the cesser of the wife's estate, and 
that the issue, and not the represontati ves of the- 
child, took the share. Hind v. iSelhy^ 22 Beav. 
373. 


Birect Gift at Twenty-one.] — ^A testator 

bequeathed to his four children, A., B., G., and D., 
8,000Z., to be equally divided between them, 
share and share alike, as tenants in common, 
and not as joint tenants, but with benefit of 
survivorship, the same to be paid and payalBe to 
them respectively upon their attaining the age 
of twenty-one years, the interest thereof in the 
meantime, or so much as by his executors should 
be considered sufficient, to be applied to their 
maintenance and education ; and he left to B, 
and C. all the residue of his personal estate, and, 
in case of their decease before twenty-one, he 
bequeathed the said residue to A. and 'D. or the 
survivor of them, share and share alike, and, 
in case of the decease of all his before-named 
children before twenty-one, he gave the residue, 
including his lapsed legacies, to his brother. By 
a codicil he gave to his children E., F., G., and 
H. (who were born after the will), 4,000^. ster- 
ling, in equal shares, with the benefit of survivor- 
ship, not only as to them, but to the rest of the 
children named in the will, payable at twenty- 
one, maintenance to be granted by the Court of 
Chancery : — ^Held, that the share of G., who died 
under twenty-one, went to all his surviving 
brothers and sisters, and not to his widow ami 
child. Forrester v. Smith, 2 Ir. Ch. B. 71). 

The cases as to the period to which survivor- 
ship is to be referred reviewed and classified, 
Ih. 

Personal estate was bequeathed upon trust to- 
pay the incfane to the testator’s wife till his. 
youngest child attained twenty -one, she main- 
taining the children during their minorities, and 
then the capital was to be divided among the- 
wife and children (by name), with benefit of 
survivorship : — Held, that the survivorship re- 
ferred to the period of distribution, and that a 
child did not, on attaining twenty-one. acquire 
an indefeasible interest. Vorleij v. Richardson, 
8 De G. M. & G. 126 ; 25 L. J., Ch. 335 ; 2 Jur. 
(N.S.) 362 ; 4 W. B. 397. 


Gift on a Contingency to a Class of 

Survivors.] — ^A testator bequeathed bis residuary 
estate to B. S., the eldest son of P. S., and failing 
him, to the next male child of P. S., and failing 
the male children of P. S., to seven persons whom 
he named, and the survivors and survivor of 
them, in equal proportions. B. S. died in the 
lifetime of his father, and P, B. died without any 
other issue. All the legatees died in the lifetime 
of P. ■ S. : — Held, that the word survivors ” re- 
ferred to the period of distribution at the death 
of P, S., and therefore the. gift to the legatees- 
failed, and the residue went to the next of kin 
of the testator. 3IcI)oml(l v. Bryce, 16 Beav. 
581 ; 22 L. J., Oh. 779 ; 17 Jur. 335 ; 1 W. B, 
261, B%t me next cam. 
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The case of Cnj^jm WoUott (supra, coL children of A., B., and C. took per ca])ita 
Jbo) 13 a decision binding on this court. Ih, Patti, non v. Patfhvn, 19 Beav. 688. 

On a l)e(juest to A. for life, and after her Testator gave tlie residue among his five grand- 
deeease to three legatees, to be equally divided, ehihlren. A., B., C., D., and E., Ink grandson A.'s 
or in case of the demise of each or either of two children, and the two children of his niece, 
them to be divided between the survivors or one of them a son, the other a daughter : and in 
isurvivor or their renresentativjTis t — TTold f-hni i /••not. on^ir — 


i tvc ui Mil uiree, was entitled. JleJUonaUi v. Ins or her share. One of the cliildren of A. died 
(supra) overruled. Pago v. Mug, 24 under twenty-one without issue; — Held, that 

(^hS.) bis share was divisible among all the surviving 
J04 <' : o \\ . E. 840. legatees, children, and gram [children. Wallt^- 

A testator bequeathed as follows “I give to v. Moore, 1 Beav. 607 : 8 L. J., Ch. 883. 

TUT daughter S. oOZ. per annum for life. I give Bequest of shares, the profits to be invested, and 
to each of my other daughters 5,000/., the the interest applied in the education of the chil- 
niterest of which for their use independent of dren of A. and B. in equal shares ; “and on their 
miy husband they may have, and if they should attaining twenty-one, the whole to be sold and 
have any children, the principal to be divided divided equallv amonu' them.” There was a gift 
.among them after lier death if they should attain over if A. amf E. should die without issue "" 4 
The^ age of twenty-one years ; if not, it is to be and B. had no child at testator’s death i—Held* 
•divided between her surviving sisters, share and that all the children of A. and B. took, and than 
-siiare alike. The testator died, leaving S. and four the class was not limited to those boi’ii when the 
•otherdaughters,A.,B.,C.,D., surviving; of these first attained twciitv-one; and, secondly that 
.A afterwards died, leaving two children, both of the children of A. and B. took per capita, and not 
whom died under twenty-one, and B. survived per stirpes. Annltagew T17ZZ/tfw,s% 27Beav. 346. 

On construing an appointment of stock in 
that the a, OijoZ. bequeathed to A. became, these words, “unto and among my said brother 
upon the death of the survivor of her children, and my sisters and my nephews and nieces iivinf^ 
divisible amongst her sisters, including S.,then at the decease of my wife, in equal shares and ' 
survnnng, m exclusion of the representatives of proportions,” it was held, that the qualification 
Fr, ifTir. ll f ‘;6 ; =•* of at the death of the wife attached only 

v/v “ the nephews and nieces, the last antecedent, 

itstator, by will, directed his executors to The direction as to the shares and proportions in 
place out upon government securities such a which the legatees are to take the property does 
;sum _of money as should be sufficient out of not affect the construction of the ' wor<ls which 
the interest thereot to produce an aniniity of de.scribe the persons who are to take. The legatees 
?./” unto his daughter J. for her took per capita. Baker v. Baker, 6 Hare" 269 : 

life ; and after her decease, in case she should 1 1 Jur. 585. ? , , 

leave issue, he gave the principal unto and Testator directed the residue of his personal 
equally amongst his^ surviving children and estate, after the death of his wife, who was 
their lega representatives share and share alike, tenant for life, to be divided as follows to his 
IliL testatoi had four children living at the date five neiihcws and nieces, A., B., C., D.. and E 
m V! of his death, of whom the two shares each, and to their children one share 

daughter J. was the survivor; she died without each. Tiie nephews and nieces survived the 
kvaying issue .-^Hcdcl th^ ‘^^inwiving testator Held, that the residue vested in the 

children meant children surviving the daughter nephews and nieces and their children living at 
•J., and that the words * legal personal represen- the testators death or born in the lifetime of 
tatives mast be con.strued m their ordinary the tenant for life, the children taldng per capita, 
sense, ,ind iiot as importing kindred or represen- but the shares of each of the nephews and nieces 

’^““8 ‘‘""We thatof each child. 

of inch the testator s daughter was the tenant 4 Y. & C 244 
for life, fell into the testator’s residuary estate 

Tmfio,- V. 1 Coll. 0. C. lOS ; 13 L. J., Ch. Gift to the Children of A. and the ChUdren 

*.10 , b Jui. -6u. of B.]— Bequest of one-fourth to the children of 

A., and one other fourth among children of B. 

4. Distribution per Stirpes or per distributable per capita. IJneohi (Ladu) 

Capita. Pelham., lo Ves. 167 ; 7 E. E. 370. 

Per Camta™.f4ift tn a Testatrix gave 200Z. to her brother E., and in 

■p 1 bapita ^ wilt to the Childien of A. and case of his dying before her. the 200Z to o-o to 

J + surplus of his personal his children, and 200Z. to her sister M*. to^mto 

S f A- and B. ; neither of her children in the event of her predeceasing tlie 

them has a child at the making of the will or the testatrix. The testatrix after sundry other 

to any childien that A. and B. due “to all the children of my brother R and 

shall afterwards have ; and the children of each my sister II. equally." R had five children' and 

"C’ 703^ Childre'n, a?the datetf t^e S S .Xo 

Bequesti’stock tote«wifeforlife.and Sese^^iTt^i^^r 

sr-- 

default of appointment the same at .his wife’s 

^eathtogo amongst all the said children equally. Gift to A. and the Children of B 1- 

.No appointment was made :-Held firs?, th^t Bequest “ to A. and to the chiS of B., 

.,B., andC. took nothing; secondly, that, the [ equally divided” Held, that they took per 
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capita. Dourlhiff x . Smith, 3 Beav. 541; 10 ; of the property, the court ordered it to be 
L. J., Ch. 235. ; divitled amongst the chihlren, and the children 

Gift of a legacy to A. for life, with remainder of the deceased children of T. and H., per capita, 
to B. for life, and after the tleath of the suiTivor Tomlin v. Matffdd, 12 Sim. 1G7. 
np.on trust to pny it *• to, between, or amongst A testator liad a son and two daughters (A. 
C„ if then liTing, but if then dead, to, between, and C.) living ; another daughter (B.) was dead, 
and amongst O.'s children and tiie chihlren of B. having left live daughters. He bequeathed 
rtieii living e(pially, ikc.'’ : — Held, that C. and the ! 1,5, <HloL as to 5,000^ for A, for life, with 
child i eii <>f B. toidv {jer capita. IScliahux. ! remainder to her childreu. He then gave the 
ivooth 8 Beav. 57h. I residue equally amongst his son, his daughter 

J. H. gave alUiis residuary real and personal A.,tlietivedaughtersof B., andliis<Iaughter O.,to 
estate to trustees u})on trusts for conversion, be settled as he had directed the thi'ee sums of 
and directed the trustees to divide the proceeds 5,U0t>/. upon them and their issue ” ; — Held, that 
ammigst the brothers and sisters of S., and the the live daughters of B. took per capita, so that 
nephews and nieces of C,, and 'Any late house- each was entitled to one-eighth of the residue, 
keeper, H.’' On the question whether this was TpulaU v. Mllhimmi, 23 Beav. 74 ; 2 Jur. (it.S.) 
a gift ill equal third parts to the classes, or a gift 963 ; 4 W. R. 695. 

pLU' capita to all the individual members of the A father gave his residuary estate to his 
three classes Held, to be a gift per capita to children. A., Ik, C., D., E., ‘-and to the children 
all the individual members of the classes. Auiison of his daughter F„ deceased, “ and the children 

V. 19 Beav. 210. of” his daughter C., deceased, '-to be divided 

Legacy to A. and B. and the children of C. amongst them in e(iual shaves and proportions” : 

equally ; they take per capita. Legacy to the —Held, that the grandchildren took per capita 
descendants of A. and B. equally : all descen- and not per stirpes. Piii/tie v. Wehh, 31 L. T. 
dants (children and grandchildren) take per 637 ; 22 W. R. 43. 
capita. Butle)‘ v. Stratton, 3 Bro. 0. C. 367. 

Gift in equal shares to Mrs. ]H., Mr. and ^Irs. Crift to A. and B, and their Children,] — 

W. and children, likewise H. H. : — Held, that A testator gave his property (all being })ersonaity) 

Mrs. W. was entitled to an equal share as tenant to trustees, upon trust to "pay his debts, and he 
in common with her husband and her children, gave certain legacies and three annuities to three 
and with Mrs, M. and H. H. Paine v. Wagner, ladies, and he gave the residue of the dividends 
12 Sim. 184. arising during the lives of the three annuitants 

One having had live children, A., B., 0., D., to H. S.and A. C., married ladies, for their lives; 
and E., B. is dead, leaving several children, and and after the deaths of the three annuitants, as to 
by will the testator devises the residue of his all the rest of his estate, he bequeathed the same to 
personal estate to his son A., and to B.’s chil- the said H. S.and A. C. and their several children, 

< Iren, and to his daughter C. and D.'s children, to be divided between them in equal shares: — 
and to his daughter E. ; I), is living, and has Held, that the gift to H. S. and A. G., and their 
children : — Decreed, the children of B. and the several children, was a gift per capita, and not 
cliildreu of D, shall take per capita, and not per per stirpes. Cuiininghani v. J/urrag. 1 De G. 
stirpes, as if all named. BlacMer v. Wehh, 2 8m. 36t). 8. CL on appeal, 17 L. 407 ; 12 

P. Wms. 383. Jur. 547— C. A. 

Testatrix bequeathed residue to one for life, Bequest of residue, in moieties, in trust for two 
and then to be equally divided between her two tenants for life, and at death of each in trust, as 
nieces A. and B., and C., a third niece, and her to her moiety, to the children of the two who 
children. C. had eight children at the death of should be living at the death of the deceased 
the testatrix, and one born afterwards, during the tenant for life, and tlie issue of such of the 
life of tenant for life : — Held, that all the children, children who should then be dead: — Held, to 
including this one, took equally per capita with take effect per capita. Ahha-g v. Hoicc, 1 De G. 
the nieces. Lenden v. Blachnore, 10 Sim. 626, & Sm. 470 ; 16 L. J., Ch. 437 ; 11 Jur. 765. 

Bequest of the residue to executors, in trust Under a disposition by will to A.’s and B.’s 
to invest and pay the interest, dividends, and families, the children are entitled exclusively of 
premiums, as the same shall be received, to my their parents, and per capita. Barnes v. Patch, 
living brothers and sisters, and the children of 8 Ves. 604 ; 7 R. R. 127. 
my brothers and sisters who have deceased, or 

who may die before me, share and share alike ” : Gift to a Class and their Children.] — 

— Held, to be a gift per capita. TIgde v. Calleti, Residuary bequest in trust for A. for life, and 
1 Jur. 100. after her decease to be distributed “ between the 

A testator gives 400?. to his executors, to divide testator’s brothers and sisters and such of their 
equally between his son P. and the children of children as should be then living, the parents and 
his son R. 1-^. and the children take equal shares chiklren to be classed together and to share in 

per capita. Williams w I7?t<?,sf,G.P. Cooper, 177; equal proportions Held, that those brothers 

1 Jur. 510. and sisters and children only who survived A. 

Testator directed his residuary real and per- Avere entitled, and that they took per capita, 
sonal estate to ho divided by his trustees, in such Tnrner v, Hudson, 10 Beav. 222 ; 16 L. J., Ch. 180. 

shares and at such times as they should think A testator devised “ one-half of the freehold 

proper, amongst his nephews, A., B,, and C., and houses and property to his brothers and sister’s 
his other nephews and nieces, sons and daughters for their life and then to come to their children, 
of his late sisters, T. and H,, who should be living and in the same manner to his wife’s brother ancl 
at his decease, and the chikh'cn of any other brothers’ children an<l grandchildren.” He had 
such nephews and nieces who, having died in his but one-brother alive at the date of the will, and 
lifetime, had left issue. There Avere several left no brother or sister surviving him, and only 
children, and children of deceased children, both one brother of the testator’s wife w^xs alive at the 
of T. and H., living at the testator’s death. The date of the will, but he survived the testator : — 
trustees not being able to agree as to the division Held, that under these circumstances ail the 
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chiltlren living at the testator’s death of all his ! the children of A.. B., C., and D. “ in manner 
brothers and sisters took per stirpes shares in one j aforesaid ” : — Hehl, that the fund was divisible 
moiet^r, and that, subject to the life interest of i among the children }>er stirpes, and not per 
the wife’s surviving brother’, the other moiety capita. Xcttletm v, Stejjhe/mi/i, 18 L. J., Gh. 
was divisible amongst all the children and grand- 191 ; 13 Jnr. 618. 

cliihlren living at his death or coming into exist- Bequest of 1,200/. to A. and B., upon trust 
ence during the lifetime of the tenant for life, of to appropriate and a[)ply in two equal shares 
himself ’and the other wife’s brothers, who left to and for the benefit of all their children 
children or grandchildren, the families taking respectively : — Held, on the context, to give 
per stirpes and the children and grandchildren legacies of GOO/, to each family severally, 
of such family per ca])ita. Bamahy v. T/owf/Z, Orerton v. BanJdrr, 4 Beav, 205. 

L. il. 11 Eq. 363 ; 24 L. T. 221 ; 19 W. R. 323. A legacy to three families equally. The 
A testator gave all his property to ti’ustees children of the families shall take per stirpes, 
upon trust for his wife for life, and at her death and not per capita. Alejunicter v. I)ouyla.s^ 
upon trust to sell and pay debts and legacies, Romilly's Notes of Cases, 98. 
and after payment thereof he gave the residue of A testator bequeathed 800/. to trustees upon 
the money to his sister E., his sister H., H. D., trust to pay the income to A. for her life ; and 

daughter of his late sister M. D., and to the after her clecease he gave the principal to her 

children of his said two sisters E. and H. as children and their representatives in equal 
should be living at the death of his wife, to be shares, with a gift over in the event of A. 
equally divided between them his said niece < lying without issue of the representatives of 
D., his sisters E. and H., and the respective such issue. A. left one child surviving her, 
children of them his said sistei’s, share and share and children and grandchildren of another child 
ahke. The sisters and niece died in the lifetime of A. ; and A. had also had other children, who 
of the tenant for life, the wife, one sister dietl without issue : — Held, that the surviving 
leaving three children : — Held, that the three child of A. was entitled to one moiety of the 

children and the representatives of the deceased trust fiiUil, ami that the other moiety was to 

niece and sisters took e(|nally per capita, be etiually divided among the children of the 


Bmghen v. Fu)*rer, 3 W. R. 495. 


A testator gave real estate to his daughter for Ch. 16. 


deceased child of A. Alker v. BtiHim, 12 L. J.. 


life, remainder to his children and issue,” and Money bequeathed to A. for life, and if she 


if but ‘’one such child” that child to take the died in the life of her husband to go to the 
whole, and if she died without leaving ’‘such children of her sister B. in such shares as A. 


dssue,” then over. He gave the residue of his should advise. Some of the children of B. died, 
personal estate to his daughter for life and her leaving issue, and then A. dies in the life of her 


children and issue ; and if she died without husband, making no appointment : — Decreed, 
leaving such children or issue, then over : — Held, the money to be distributed among the children 


oi LuancPiLor onnnceuoy, 1 is. R. 12; 2 Dr. & Testator bequeathed the residue of his personal 
Sm. IpTj 32 L. Ch. 17 ; S Jur. (x.s.) 1146 ; estate as follows: ‘’As to the residue of ray 
7 L. T, 307 ; 11 W. R. IG. And see Skuiler x. fortune, I will and desire that the descendants 
infra, col. 1004. or representatives of each of my first cousins 

A testator by his will, after giving life estates deceased partake in equal shares and proportions 
to his widow and his sister successively, directed with my first cousins now alive.” The residue is 
that after the death of his sister his residuary divisible per stirpes amongst the first cousins 
personal estate ^ should go to his surviving who were living at the testator’s death and such 
brothers and their children, to be divided equally of the descendants of his first cousins who died 
bet^rveen them. The widow survived her sister- before him as were next of kin of the deceased 
in-law, as also lier brothers-in-law', two of whom first cousins, and living at the time of the death 
only left issue surviving the widow : — Held, that of the testator. Humphreys v. HumplLrevs, 2 
the class was to be ascertained at the death of the Cox, 187. 


widow, and that the surviving children of the two A., will, bequeathed property in trust for 


brothers took per capita. Li re, 6 N. R. 374 ; all his grandchildren (the children of his son 
35 Beav. 163 ; 11 Jur. (n.s.) 735 ; 13 W. R. 1013 ^ t.., i:..: . 


. 163; 11 Jur. (N.s.) 735 ; 13W.R. 1013. and daughter) who should be living at his decease, 
4 . 4 ,x, -n J equally to be divided between them, such shares 

triit to the Descendants of A.] — Under a to be vested in possession in the grandsons at 


devise to the descendants of F. T. in a certain twenty-one, and the grand-daughters at twenty- 
district, grandchildren and great-grandchildren one or marriage, with a gift over, in case auv of 
take per capita. Orosleyw Clare, 3 Swan. 320, n. the grandchildren should die before attainin<y a 
b. C. nom. Oros^sly v. Clare, Ambl. 397, vested interest in possession, to the survivfug 


-D- -u yy ^ y ^ brothers and sisters of the deceased grandchild. 
Uift to JSText of Km, both Paternal and By a codicil he gave a sum of money to his 


Maternal. ]—Bequest of 2,000/. to be equally executors to be invested, and directed the in’ 
divided amonjrst testator’s next nf hni-.h i.,- . 


divided amongst testators next of kin, both terest to be paid in equal moieties to his son and 
maternal and paternal:— Held, that the fund daughter during their lives, and at their decease 
was divisible between the two classes per capita, the same to be for the benefit of his f^randchil- 
and not per stirpes. Bugdale t. Bugdale, 11 dren, agreeably to the instructions contained in 
Beav. 402. A:n(l see cases ante, col. 834. the will Held, that the eifect of the codicil 

1 A T, 4 . 4 ! P create a tenancy in common between the 

Per Stirpes. J— A bequest of a fund to be son and daughter during their lives in the fund 
divided among the ohildren ot A., the children directed to be invested, and that on the death of 

^ of H., and the son one moiety of the fund became divisible 

toE. If he should be then living, and if not E.’s among his children, the grandchildren taking 

share to be divided into tour parts and paid to their shares under the will and codicil per stirpes^ 
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and not per caj>ira. Archer v. Zcr^fj^ 31 Beav. 
137 ; 10 W. B. 703. 

Gift of per.'Onal estate, to divide the puiiMjipal 
and interest ainotig the children of A. anti B. 
living at the time of the respective deceases of 

A. and B. with a proviso that the share of any 
such child or ehiidreu dying under twenty-five, 
without issue, should go over to the survivors and 
survivor of them equally : — Held, that this was a 
gift to the ciiililren of A, living at his decease, 
and to the children of B. living at his decease, 
and that the fund was divisible per stirpes in 
moieties. Atj.scoKfjhw Sfivutfc, 13 W. R. 373. 

A testator directed his residuary estate to be 
equally divided between his two sisters and the 
lawful issue of his two deceased sisters, in equal 
shares if more than one of such respective lawful 
issue : — Hehl, that it was divisible not per 
ca])ita but into four parts, each surviving sister 
taking one part, and the issue of each deceased 
sister taking another part, as tenants in common. 
BartH V. ifennet 4 De G. F. A J. 327 ; 31 L. J., 
Ch. 337 : 8 Jur. (N.S.) 269 ; 5 L. T. 815 ; 10 VV. R. 
275. 

Gift of residue to be equally divided bet-ween 
the testator s sisters J. and M., and the lawful 
Issue of his deceased sisters E. and A., in equal 
shai'cs, if more than one of such resi)ective lawful 
issue. There were living at the testator’s decease 
children, grandchildren and great-grandchildren 
of one of the deceased sisters ; — Held, that J. and 
M. were entitled to two equal fourth parts, the 
issue of E. were entitled to another equal fourth 
part as tenants in- common, and the issue of A. to 
the remaining equal fourth part as tenants in 
common. Jh. 

A testatrix directed her trustees to divide the 
rents, &c., of her real estate equally between A.. 

B. , C. and B. the widow of E., until E.’s 
children attained twenty-one ; and upon their 
attaining twenty-one, the trustees were to sell 
and divide the produce between A., B., C. and 
the children of E., in equal shares and propor- 
tions as tenants in common ; but if D. married, 
her part of the income was to be applied to the 
maintenance of E.’s children ; and vshe gave the 
residue of her real and personal estate “ equally 
between ” A., B., C. and the children of E. who 
attained twenty-one. There were four children 
of E. who attained twenty-one : — Held, that they 
did not take the property per capita with A., B. 
and C., but one fourth only between them. 
Brett V. mrtoN, 4 Beav, 239 ; 10 L, J., Ch. 371 ; 
5 Jur, 606. 

A testator gave his real and personal estate to 
trastees on trust, to sell and convert the same 
and pay the interest and annual produce to his 
ten nephews and nieces nominatim. for their 
respective lives, and after their I'espective deceases 
the shave of such nephew or niece so dying “ to 
be held in timst for all and every the children or 
child of my nephews and nieces, who being a son 
or sons sliould attain the age of twenty -one, or 
being a daughter or daughters should attain that 
£ige or marry, to be divided between and amongst 
such last children, if more than one, in equal 
shares and ])roportions ; and if any one or more 
of them my nephews and nieces shall not have 
any child, who being a son shall attain twenty- 
one, or being a daughter shall attain that age or 
marry lunier it, then and in each or any such 
case, as weil the original share or shares of, as 
also the share or shares surviving or accruing to 
each or any such last-mentioned nephew or niece 
and his or her child or children, or to such child 

VOL. AV. 


;Or children only in possession or expectancy, &c. 


shall go and accrue to and vest in the survivors 
or survivor or others or other of theni my 
nephews and nieces and their respective children, 
at and in such and the same times, shares and 
propfortions, and manner as are iiereinbefore 
expressed of and concerning their respective 
original shares,” Ac. One of the nepliews having 
died, leaving an only child, an infant : — Hehl 
that such only child exclusively became pre- 
suniptively entitled to his father’s share, subject 
to its going over as provided by the will in the 
event of his dying under twenty-one without 
children. Unfit v. Barnett, 5 Be G. ]\l. & G. 570 : 
1 Jur. (N.S.) 1053, Reversing 3 VY. R. 581. 

The testator gave a residuary fund to his 
brothers and sisters for life, an<l fVom and after 
the decease of the survivor to pay the principal 
to their issue who should live to attain twenty- 
one, or the issue of such of them as sliould be 
then deceased, such class of issue, whether in first 
or second degree, to take only as amongst them- 
selves the shares which their parents would have 
been entitled to if living : — Held, that the chil- 
dren of the brothers and sisters took per stirpes, 
and that the children of one of the testator’s 
nephews who died in the testator’s lifetime took 
with their uncles and aunts the share which their 
father would have taken if living, Shatid v, 
A'M, 19 Beav, 310. 

Testator gave one-third of his residue to his 
niece, which he desired might be settled by ids 
executors on her for her separate use for her life, 
but to devolve to her Issue at her death ; and 
failing issue, then to revert to his nephew. The 
court directed the third to be settled in trust for 
the niece for her separate use for life, and after 
her death in trust for her issue then living, and 
if there should be no such issue then in trust for 
the nephew. Stimor v. Curwe/i, 5 Sim. 264. 

A testator gave his personal estate to A. for 
life, and after the decease of A. he directed his 
executors to divide it among the six children 
of his late sister, A. J. (naming them), “who 
should be living at the time of his decease, and 
the issue of such of them as should be living at 
the time of his decease, and the issue of such of 
them as should then be dead leaving issue then 
living ; the issue to take only such part or share 
as their parents if then living would have taken.” 
If any of the children shoiikl die without leaving 
issue, his or her share was to go over to the others ; 
and if ain" of the children should die leaving issue, 
they were to take as therein mentioned. All the 
six children of A. J., survived the testator and the 
tenant for life, and some of them had issue : — 
Held, that the six children were entitled to the 
fund absolutely, and that in the events which 
had happened their issue took nothing. Jahnnoii 
V. Ckipp; 17 Beav. 561 ; 2 W. R, 90. 

A testator gave some houses to trustees upon 
trust to receive the rents and to pay the same in 
equal moieties to his son and daughter during 
their lives, and after the death of either of them 
without issue living, upon trust to pay the whole 
thereof to the survivor during the life of such sur- 
vivor ; but if there should be issue living of the 
first of them so dying,, then upon trust to pay 
one moiety to the survivor and to divide the 
remaining moiety between the children of the 
one so first dying ; and after the decease of the 
survivor of the testator's children, on trust to sell 
the property and to divide the proceeds equally 
amongst all and every the child or children of 
each of them ihe testator’s son and daughter who 
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should attain twenty-one in equal shares and children, grandchild or grandchildren, such child 
proportions : — Held, that the proceeds of sale or children, grandchild or grandchildren, is and 
were divisible among the grandchildren per are to be entitled to the same share as their 
stirpes and not per capita* CamphdVs Tntsts^ father, mother, grandfather or grandmother, as 
re, 55 L. J., Ch. 911 ; 33 Ch. D- 98 : 55 L. T. the case might be, would have been entitled to 
463 ; 34 W. R. 629 — G. A. And see Pearson v. had each such person thereby intended to be 
post benefited been then living,'’ A. died a bachelor • 

— Held, first, that the cldldren of X., Y. and Z ' 

Gift to Next of Kin.]— -A testator directed who were living at A.’s death, were alone, of the 

that the residue of his personal estate after the first class of takers, entitled to a share. Palmer 
death of his widow, the tenant for life, should be v. Crutwell, 8 Jur. (n.s.) 479. 
paid by his trustees or the survivor of them, his Held, secondly, that the children or <jrand- 
executors or administrators, to A. and B., to be children of the " first takers, dying in the life- 
equally divided between them, share and share time of the tenant for life, 'must themselves be 
alike, if then living ; but if dead, to go and be living at A.’s decease to be entitled to a sliare 
equally divided to and amongst the respective Ih. 

next legal representatives of A. and B., share Held, thirdly, that such last-named children 
and share alike. A. and B. died in the lifetime or grandchildren took per stirpes, and not ner 
of the testator’s widow : — Held, that the next of capita. Ih. 

kin of A. and B., according to the Statute of P. gave all the residue of his real and personal 
Distributions, living at the death of the testator’s estate to trustees “ upon trust for allmv brothers 
widow, w'ere entitled to the fund per stirpes, and sisters who shall be living at the time of the 
Bmtli V. Vicars^ 1 Coll, C. C.6 ; 13 L. J., Ch. 147 ; death of my wife and the children and issue of 

^ A X ■ T . such of them as shall be then dead leaving chil- 

A testator devised real estate in trust for the dren or issue, nevertheless such children or issue 
persons who at his decease should be the next of of any of my deceased brothers and sisters to 
according to the Statute have and take among them in, equal shares such 
of Distributions, and their heirs, as tenants in proportions of my residuary real and personal 
common: the next of kin consisted of great- estate as such deceased brother or sister would 
grandchildren's children and the children of have taken and been entitled to had he or she 
great-grandchildren’s childi’en : — Held, that they been living at the death of my wife.” Nine'' of 
took per and not per capita. Mattison the testator’s brothers and sisters survived him 

V. 3 Beav. 131 ; 4 Jur. 933. but predeceased the wife, who died in 1869^ 

executors to pay and some of them leaving children, and some of them 
divide the residue unto and amongst his own also issue Held, that the children and issue of 
next of km under the Statute of Distributions ” : the testator’s deceased brothers and sisters did 
Held, that brothers and deceased brothers’ not take concurrently with their parents, but 
chililren took per stirpes. Lewis v. Morris, 19 took per stirpes the shares to which their respec- 

tive parents would have been entitled. Powell 
Ttrv XI. Poicell, 28 L. T. 730 ; 21 W. R. 725. 

throughout. ]--Testator A testator gave the interest of 400?. duringthe 
stock, and m case life of J., his daughter, and after her decease in 
ot his death m the testator s lifetime without case she should die without issue, the principal 
'".J" equally divided to his other eight children then livmg,eqSy 
t thereinafter named, and if any should be then dead, his hev islue 

^ I conditions and restrictions as (if any) should be entitled to the shares or share 
respecting^ the of him or her then dead ; but if J. should happen 
seieial liequests thereinafter to them respectively to leave any issue surviving, then the 400? to be 
Kes gave 12,000? stock to divided into nine equal sha^’es one to go to ^ich 

i ^ dividends (m her issue, and the other eight to be divided 

thuds) to the testators three nieces, A., B. and in such manner as the whole was directed to 
their respective be divided in case of her dying without issue 
deaths to transfer the capital (in thirds) to the J. died unmarried, the eight other children 
children of the nieces, with limitations over in having survived the testator but died in hei* 
the nature ot cross-remainders, in the event of lifetime leavino* iqqiip -JlTTplri’ + 1 . 0 + ^ 

anjMif the nieces dying without leaving children, should be divided into eighths and go to^the 
Jh^niLf T"'" grandchildren and remotf ssue Sviifg at e 

death of J. 2 W R^46 

1 residuary legatee, a stranger. G. N. gave to trustees all his real estates in trust 

cerhaTclXn for thctenSrJ hfe 

childicn .--Held, that the children wife and daughter for their lives • and in the 
took the same interest mthestook given to G. as eyont of his wife dying in the lifetime of the 
Cdi c'^C^e'g I’juf 79 °"®°^®- 2 daughter (which happened), then he directed the 

A trustees after the death of the dau'diter to 

interest to A vdth remateX^^M ’ ^ fee-simple of the estates nnto and 

micrest TO A., v itli iemaindei to Ins children, and equally between A., B. C and D sh'irp 'md 

X A. dying without leaving a child share llike, or unto such of tX as should be 

n hP ™ the issue of simh o^^^^^^^ 

fn ^nonejs arising there- should be then dead leaving lawful issue and to 

amongL the chllS of xX and 7^^^^ kis herand their heirs, executors, administrators 

rsfoh® I’® then themTS htp^to 

liY mg to have an equal share one with the other ; wife or daughtir leaving issue such W then 
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g. a According to tlie Stocks.”]— A testaior 

ee gave the income of a trust fund to his wife for 
le her life, and subject thereto the fund -was to be 

ir, held in trust for such of his cousins (the children 
of four deceased aunts and two deceased uncles 

at of the testator named in the will) living at the 
of determination of the wife’s life interest, and 

is. such issue then living (if any) of Iiis said cousins 
then dead as,- either before or after the detenni- 

id nation of such life interest, should attain twenty- 
xl one, or should die under twenty-one leaving 
in issue living at his, her or their death, to take 
d, (if more than one) in a course of distribution 
ly according to the stocks, and not according to 
St the number of individuals. At the time of the 
er death of the tenant for life, there were living 
4 one cousin of the testator (a child of one of the 
«, uncles named in the will) and children and other 
issue of lifteeu deceased cousins (childi'en of the 
other uncle and of the four aunts named in the 
Is will): — Held, that the words, ‘‘ according to the 
n, stocks,” applied to the descendants of cousins, 
n. and not to the cousins themselves, and that the 
9 fund was divisible into sixteen shares, llohimon 
V. Shepherd (supra) preferred to Gilmm v. Fkher 
of (supra). Ik/V.'Jo//, la re, Parher v. Winder, o3 
k, L. J., Ch, 130 ; 24 Ch, D. 6<)4. 
to 

ig Gift to A. and B, for their Lives — ^Eemainder 
ee to their Children — Construed per Capita.] — 
u', Bequest of a legacy **to bo equally divided 
fe between A. and B., after which to be equally 
le divided between their children, that is to say, 
ig the children of A. and B. above named” : — Heldj 
211 that the children of A. and B. took per capita, 
er and that on the death of A, and his wife a moiety 
56, became divisible, equally, amongst the children 
ho of A. and B. Alrreif v. S'eionu/a, Id Beav. 431 ; 
by 22 L. J., Ch. G27 ; i7 Jur. 153 ; 1 W. R. 

A testator gave a residue upon trust to pay 
ig the produce thereof between his grandchildren 
ke A. and B., during their respective lives, in equal 
ler shares, and after the death of A. and B. to 
ly transfer the capital unto and amongst the 
ire children of A. and B. in equal shares, and if 
n- there should be no children living at their 
ch decease, then upon trust for his personal repre- 
ly sentatives. A. died, leaving children, in the 
ill lifetime of B. : — Held, that 13. was entitled to 
at the whole for life, and that the capital was to be 
ly divided per capita among the children of A. and 
•le B. Avho might be living at B,’s death. Pearee v. 
at Edmeader^ 3 Y. & C. 240 ; 8 L. J., Ex. 01 ; 6 
ir- Jur. 245. 

B. devised copyholds to his sons, (4., J. and F., 
5. upon certain trusts during the life of his wife, 
2 d and after her death upon trust to paj^ the rents 
ts equally between his three daughters, E., M. and 
es H., or to sell the same and invest the produce as 
at therein mentioned, and to pay it to his three 
id daughters during their lives for their separate 
2 d use, and upon further trust “that in case my 
ts daughters shall depart this life leaving lawful 
le issue,” then the trustees should appropriate “ the 
!s, share of such daughter or daughters to the main- 
sr tenance and education of such child or children 
le until the age of twenty-one,” and directed that 
m his copyhold estates or their produce should be 
at divided amongst “ the whole of my grand- 
ly children, share and share alike, in case there 
ih should be no lawful issue but of one of my daugh- 
71- ters, that is, the children of George, James and 
ee Frederick, with the child or children of only one 
D. of my daughters, share an<l share alike,” and 
directed that his trustees should then sell if they 
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had not before clone so, the produce to be divided 
aniongst such grandchildren, share and share 
alike, and as they should respectively attain the 
age of twenty-one, but should he have no grand- 
children or not one who should attain the age of 
twenty-one, then the estate waste go to K. fand 
as to all the rest, residue and remainder of Ins 
estate ancl efects, he devised and bequeathed the 
same to his wife for her own use. All the daugh- 
ters survived their father ; li.died without leaving 
children, H. died leaving children, M. died having 
survived her children, birt leaving grandchildren'': 
- — Held, that the word •* issue ” was to be read in 
its widest sense, and would include grandchildren, 
and that the respective issue of M. and H. took 
their respective shares by implication, and that 
they took per capita. Jlitchisoii v. BiicMon, 32 
L. T. 11 ; 23 W.E. 480. 

^ By his will a testator gave all the residue of 
his property (after payment of debts and 
legacies) ro trustees, to get in, convert and 
invest, and declared the trusts to be, as to one- 
third of the annual proceeds, for his daughter 
A. for life, to her separate use ; and after her 
decease the trustees were to apply, for the main- 
tenance, education and advancement of her 
children, such one-third of the income, or so 
much thereof as the trustees should in their 
judgment think tit, until the decease of the sur- 
vivor of his three daughters A., E, and M. ; and 
as to another one-third of the income, for his 
daughter E. and her children ; and as to the 
remaining one-tiiird of the income, for his 
remaining daughter M. and her children : and 
on the decease of the survivor of A., E. and M., 
the whole of the principal moneys, and all such 
income as should happen to be due and unapplied 
as aforesaid, was to be divided among all and 
every the children and child of A. E., and M. 
in equal shares. A. had one child, E. had four, 
and M. had seven children r—Held, that on the 
decease of the survivor the whole resirlae was to 
be divided per capita, and not per stirpes, among 
the testator’s gi-andchildren. Nocltohh v. Loclte, 

3 K. & J. a ; 2 Jur. (N.S.) 1004 ; 5 \V. 11. 3. 

Held, that there was in the will no gift of the 
income of each one-thir<l share to the children 
of any one daughter ; but that the whole, or so 
much as should be unapplied at the decease of 
the survivor of the daughters, fell into the 
residue. Ih. 

The direction as to maintenance of the grand- 
children : — Held, not to afford grounds for 'pre- 
vsuming that the testator intended a division 
per stirpes of the capital. Ih. 

Bequest of stock after previous life estates to 
T. B. and J. S. during the term of their natural 
lives, and from and after their decease to the 
surviving children of J. S. and T, P., share and 
share alike : — Held, that the survivorship must 
be referred to the death of the last tenant for 
life, which is the period for distribution ; and 
that the persons then taking took per capita, 
not per stirpes. Steremon v, Onllan, 18 Beav’ 
590. 

A mother gave the income of one moiety of 
her residuary estate to her daughter Margaret 
for life, and the income of the other moiety to 
her daughter Mary Ann for life, and then directed 
her trustees to stand possessed of one moiety of 
her estate from and after the death of Margaret, 
and of the other moiety from and' afte*' the death 
of Mary Ann, to pay,' transfer and a^ign the 
same unto and amongst all the children of Mar- 
garet living at her decease, and the issue then 


living of any children of hers who should have 
died in her lifetime, and all the childreii of Mary 
Ann who should be living at her decease, and 
the issue then living of any children of hers who 
shoultl have died in her lifetime, to be equally 
divided between or among them if more than 
one, and if there should be but one such child 
and no issue of any deceased child, or no such 
child and only one grandchild or such other 
issue, then the whole to such one child, graiid- 
ehild, or other issue; the issue of a deceased 
child taking their parents’ share : — Held, that 
the full and elaborate language of the will, 
which clearly imputed a distribution of the 
whole fund per capita among the children of both 
daughters, could not be controlled on the ground 
of the inconveiuence of keeping a moiety of the 
fund in suspense from the death of one (laughter 
till the death of the other, though in some cases, 
where the language was very concise and obseurej 
the court had held the shai'e of each of the 
tenants for life divisible on his death among his 
own children cxclusivelj'-. Swaheu v. Goldie 
1 Ch. D. 380 : 33 L. T. 306. * ' 

Bequest to executors of 4,000Z. in trust to pay 
one-half of the interest to A., and the other half 
to B., during their lives; “and as their lives 
drop and expire, I direct that the principal ancl 
interest be reserved and equally divided among- 
their children, when they shall severally attain 
twenty-one.” A. died without issue ; the entire 
principal vests in the children of B., on their 
severally attaining twenty-one. Smith y. Steeat- 
field, 1 Mer. 358 ; 15 B. R. 132. 

A testator having three species of property,, 
viz., his own property, property derived from 
his wife, and a reversion in io,000Z. consols, 
bequeathed his own property to his two sisters 
with benefit of survivorship, his wnfe’s property 
to his cousin Margaret, and he proceeded thus": 

“ In case of the death of the above three females, 
the interest to be divided amongst my cousins 
(naming four) for their lives,” and the property, 
including the lO.OOOZ. trust money, “ to devolve” 
to the children of three of those cousins (naming- 
them) in equal proportions : — Held, that Mar- 
garet was not, by implication or otherwise, 
entitled to more than the wife’s property. 
Held, also, that the four cousins took life- 
interests in the trust fund, as tenants in common, 
and that on the death of each of their shares 
then set free, went over to the children of the 
three cousins per capita, and not per stirpes. 
Swnii V. Holmes, 19 Beav. 471. 

By a will the residue was given to seven per- 
sons as tenants in common for life, and on the- 
death of the survivor was to be divided amongst 
their children then living per stirpes. By'^ a. 
codicil the gift to the chiklren was revoked, and 
the residue was to be divided from and after the- 
se veral deceases of the seven, and after the 
decease of the survivor of them, amongst their 
children per capita :— Held, that the words, 
“from and after,” ko., were to be read dis- 
junctively, and that, on ^the death of any of the- 
seven, one-seventh was divisible amongst children 
of the seven per capita. Cope v. Hensliaw, 'dr> 
Beav. 420. 

— — Construed per Capita.] — Bequest to testa- 
tor’s wife of the use and usage of all his efiects 
for her life, and at her death bequest of the same 
to four nieces by name, to be by them equally 
divided, share and share alike, and at their 
deaths to go equally, share and share alike, to^ 
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their children to give the respective ' to be paid to the child or children of each 

children their parents shares only. An-aw v. ■ daughter so dying; but iu case cither of the 
MeU'ixh. 1 De (t. v'c Sin. j daughters should die without leaving issue, then 

Legacy of tiOO/. to F., and at lier death to two . her share was to be paid to A, and B. : — Held, 
daughters iu e lual share^^, and at tlieir death to ' iirst, an estate tail in the daughters in reinain<Ier 
their children. One daughter having died : after the life estates of them and their children ; 
%vithoat issue : — Held, that children of other | secondly, the children of the daughters took 
did nor take her share. Taniivu v. 2 ; their life estates per stirpes. 6hZc.v v. nitt, 2 

Sim. A S. ; 4 L. J. (O.S.) Uli. 81 ; 2.) H. K. Jur. (X.s.) 1226. 

_ 'A testator, after certain legacies and bequests 

Lift in trust to be equally divided between A., as to 400/., directed his executors to invest, raise 
B, and C.. separate from - their" husbands, and ami pay the dividends to his son Kichard for life, 
tor “ their ’ sole use, and at their decease to be ' “and after his decease upon further trust to pav 
divided amongst “theii'"' (laughters Held, ; or assign the principal sum of 400/., with the 
that A., B). and 0. each took one-third for life, ; accruing dividends or interest on the securities in 
with remainder as to her one-third to her ^ which the same had been invested, unto his sons 
daughters. Wllh v. Uoinjltus. 10 Beav. 47 ; 11 John, William and James Bdackwell, and his 
Jur. 702. I daughter Maty Granier, to be equally divided 

An annuity to wife, an<l after her death the between them, share and share alike, or such of 
annuity to be equally divided between in}' two them as should be living at the time of the decease 
sons, but not the principal ; that I beciueath to of the said Richard, and the issue of httcIi of them 
their children, to be e(|ually divided between J as should be then dead leaving issue : such issue 
them at the death of my sons’* :—Hel(l, that to take no greater or other share or shares than 
upon the death of either of the sous his children his, her or their respective parent or parents 
took their parent’s share. Turner v. Whitt(the)\ would have been entitled to if living.” The 
26 Beav. 196 ; 2 Jur. (N.s.) 848 ; 4 W. R. (>89. three sons and the daughter died before the 
A testator bequeathed renewable leaseholds and tenant for life. He died on the Gth April, 1866. 
copyholds to the four grandchildren equally, and Each of the sons left children. The daughter 
after their death “ for such children as they, or died without issue Held, that the legacy vested 
any or either of them, should leave her or him in fourths; that the children of the" three sons 
surviving” Held, that on the death of each took one-third each as joint tenants, and the 
grandchild his “children” then surviving took personal representatives of the daughter took 
as tenants iu common. Waldrou v. Boulter, 22 the other fourth. BUrhwell, Iu re, 11 L. T. ,665. 

, j Under a gift to three persons by name for 

Gift to A. and equally for life, and after ’ their respective lives, and subject thereto for 
their death in trust for and to the use of all and tlieir respective children as tenants in common, 
every the child or cliildren of A. and B., both or the life tenants are tenants in common, and the 
either of them, if more than one, share and children take per stirpes. SutrUfe v. IIoicanL 
share alike, and until the youngest should attain 68 L. J., Ch. 472 ; 17 W. R. 819. ' 
twenty-one : — Held, on tlie death of A., that his Gift of the income to arise from residue to A. 
children living at his death were entitled in and B. for their lives, share and share alike, and, 
eclual shares to his moiety of the rents and after their death, of the principal to the children 
profits until the youngest of the children of A. of A. and the children of B., to be divided 
and B. had attained twenty-one. Pranherd v. between them, share and share alike -Held, 
Bdlier, 14 L. T. 11, that the children of A. and the cliildreu of B. 

A testator gave certain leaseholds for 999 took per stirpes. XotU, la re. 26 L. T. 679 ; 20 
years, and a share in the R. Waterworks, and all W. R. 569. 

his estate and interest therein to M. and A. and J. L. “gave and bequeathed unto his niece 
their assigns during the term of their respective C. B. and liis nephew J. T. all his houses situate 
natural lives, as tenants in common, and not as at W., each to have one-half, to be share and 
joint tenants, and from and immediately after I share alike; and wdiat debts he should owe at 
the decease of them (the said M. and A.) he gave 1 his decease, they should pay both of them a like 
the same unto all mid every the lawful child and share of the same; all the above premises he 
children of the said M. and A. equally as tenants gave, devised, and bequeathed unto his niece 
in common, and not as joint tenants, and their 0. B. and his nephew J. T., each to enjoy one- 
respective executors, administrators and assigns half during their lives, and at their decease the 
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MUL, xiie t,naro original ana accruing ot linn, Distinction between a gift to several with 
her or them, so dying, should be paid to and remainder to their ehildreii and one to several 
equally among such issite ; and after the decease with a substitutionary gift to their children in 
ot the survivor of the eight legatees, the testator respect to the children taking per stiriies or per 
devised such real and personal estate unto the capita. 75. ‘ 

outlie eight legatees and their On a bequest of stock to the wife for life, 

htiis, the share of the issue in the fee simple to be and afterwards a moiety to he received .ami 

m the same proportion as the rents and profits divided equally amongst 'the testator’s brothers 

issue :— Held, that the 

u 1 survivor of the eight brothers and sisters living at the testator’s death 

cbiqdt™ left children such took vested interests, liable to be divested br 

to *ake per stirpes, but the members of their dying, leaving issue, before the period of 
e.athstirps to takeequaUy. Bradshaws. Melllng, division, and that the issue took by substitution 

tolioV • ”i ■ « 1 , Shailei- T. Grot-es, 6 Hare, 162. ' But see this 

A testatrix bequeathed personalty in tru.st for ease as reported in 16 L. J., Ch. 367 ; 11 Jur 

f -1 ®’ ““ “ft®.*' decease for his issue, 48.5. See also 2 Jarm., 4th ed., page 737, n. 

tbnrp ri" ''?“® ?■ of ='®®hlue upon trust for A. for life, 

the said decease of and then to divide unto and equally between all 

shL ^nd sl5;-P 'nlTi ?• ^‘o^fheir children the children of A. living at his death e.xoept B., 
ever ” P H q -fi *®‘'' heire for and amongst the issue of any children of A. who 

K S sur;,v;l'ht without having had i^ue, should be then dead, and also among the issue of 
and ®"oh issue taking their respective parents’ 

rad A. B ho suiyiyed them both, died Without share :-~Held, that the issue of B took ner 

f though a share had been given to B. 
wiio™s hf court HpS ° tW 0^ B •’« 

fliithni-ifiVc taking such share by substitution. Jlmnhdly. 

I s to tLh f ^ testator bequeathed to his daughter a per- 

Sf ^c^’peef 'C children, and that, there petual annuity of 2.507. a year. By a codicil he 
gift to each of them in directed, that" instead of the money beiui paW 
SS ®l to her it’ should be p-aid to ti-ustees^foi L“r,S 

wasdivM^^^^^^^ he proceeded thus: “After my daughter C.’s 

ta ives of I H s“ ani Ti i*® 'T 5®®S' I giye the above money to be divided as 

tanves or Jj. ii. b. and the children of B.. S a -.aat 1 .. i 
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intenrion not to exciude her children from the trust for sale, and to hold the proceeds upon 
bonerii; she might ^ thereafter possess in the trust for all and eveiy the children of or 
liimi division of his property' after his wife’s their issue in equal share's per capita." Four of 
tleceuse : — Held, tliat the cousins who survived the six children of F. were dead at the date of 
the testator t()ok vested interests absolutely, the will, and two survived the tenant for life : — 
subject, as to those who died leaving issue, to Held, that the issue of the four deceased children 
he divested for the benetit of their children, of F. alive at the death of the testator or born 
by way of substitution, and that the ehihken during A.’s lifetime took as by substitution the 
of the cousin alluded to by the testator as shares of their deceased ancestors in the proceeds 
alrea<ly dead were entitled to a twelfth share of the realt}^, the issue of each of the four t aking, 
of tlie residuary estate, as representing such inter se, in equal shares. In n\ d 

deceased cousin. Biirvdl v. 11 Ch. 387 ; o Ch. D. 4‘J4 ; 37 L. 1\ ISO. 

Heav. 525 ; 18 L. J., Ch. 422 ; 13 Jur. 311. ^ ^ ^ 

Gift to Children of A. and B, — Children per 
~ — Per Capita.] — Bequest to the testators Capita — B. taking no Interest.] — Bequest be- 
two sisters for their lives, and after the death of tween and amongst all and every the child or 
the survivor “ to be equally dividevl between the children of Thomas T., deceased, and Henry T., 
testator’s surviving brothers and sisters, or their in equal shares : — Held, that all the children of 
children equally." The brothers and sisters Thomas and Henry took equally per capita, and 
having all died in the life of the last tenant not per stirpes, and that Henry himself took 
for life : — Held, that those children only who nothing. Dacm^ In re^ 29 Beav. 93 ; 7 Jur. 
survived the tenant for life participated, and that il8 ; 9 W. R. 131. 

they took per capita. Athhition v. Bartnurn, 28 A testator bequeathed life interests in four 
Beav. 219; 9 W. K. S85. distinct funds to four nieces respectively, and 

Survivorship held to apply not onH to the directed that, upon the decease of any or either 
original, but to the substituted class. of them, the principal of the fund, the interest 

Bequest to executors in trust, that they shall of which was to be received by her or them, 
pay, &c., unto and amongst the testator's two should be held in trust for “ the benefit of all 
brothers aiul his sisters, or their children, in and every the lawful children of her or them 
such shares, kc., as the trustees or the major so dying and of the survivors or survivor of my 
part of them, or the survivor, his executors, <fcc., other nieces hereinbefore named in equal shares.” 
shall think fit. All the chiidren living at the One of the nieces having died, leaving two chil- 
death of the testator held entitled with the dren : — Held, that her fund was divisible among 
ppents ])er capita, the court not having a these children, and among the chiidren of the 
discretion. Lomjmore v. Bnnm^ 7 Ves. 124. three other nieces, it being proper to give some 
Where a testator gave the income of certain force to the word ‘‘ of,” and that word being 
property equally among his brother and his referable to the word “children” as the last 
three sisters, the share of any one who should antecedent. Peacorh v. Stochford, 3 De Gr. H. 
die going among his or her children, and directed & G. 73. 
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mie of whom was named Mark. The evidence 
shewed that, at the testator’s death, the nephew 
Mark, who had had a son bom to him in 
England, and had emigrated to America, where 
he had another child, was still living ; also that 
the testator knew of the birth in England of the 
child of Mark, and of his emigration to America, 
and that from such circumstances he (the testa- 
tor) had, shortly before the date of the will, been 
led to suppose that Mark might be dead :—Held, 
that by the words “and my niece Eliza” the 
testator intended a gift to Eliza, and not a gift 
to the children of Eliza. I/ie/le, In re, 40 L.\T., 
Ch.iMO: L. B. 11 Eq. uTS ; 24 L. T. 315 ; 19 
V\.. K. 0^6. 

A bequest of a residue to be divided equally 

amongst all the children of my late cousin E., 
and my cousin P., and their lawful representa- 
tives,' is a bequest to the children of E. and to 
r. himself, and not to the children of P. Xuqar 
V. Harman, 1 Cox, 250 ; 2 Bro. G. C. 85. 

A testator directed some property to be divided i 

.f, period amongst the then surviving * 

Miildren of John and Sarah Worn, and Catherine 
Hales. ^ Sarah was a sister of the testator, but 
Catherine was a stranger, and Sarah had chil- 
dren, but Catherine was a spinster at the date of 
tne will : — Held, that Catherine personally, and 
not her children, was entitled to participate. 
Xugar v. Harman (supra) followed. Stumni- 
Tmti V. Hales, Johnstone, In re, 4 N. B. 473 ; 34 

W B 1137 

A testator gave his real estate to trustees upon 
trust to^ sell, the proceeds to be subject to the 
disposition of his personal estate to the same 
trustees upoq trust to pay certain legacies, and 
subject thereto “unto and equally amongst all 
the children of my said brother-iu-law, Dr. J. D., 
and the said B. A., of C., and I direct that the 
same shall be vested legacies at the time of my 
decease : Held, that the gift -was to the 
children of Dr. J . D. and B. A. himself. Feather- 
atone s Irvsts, In re, 52 L. J.. Ch. 75 ; 22 Ch. 
D. Ill ; 47 L. T. 538 ; 31 W. B. 89. 


children, share and share alike -Held, a life 
interest only in A., the capital to her children 
after her decease, Douglas {Lord) v. Chalmer 
2 Yes. 500. ’ 

Bequest of l.OOOZ. to testator's sister, and in 
case of her demise, 800Z. to A., and the remain- 
ing 200^. to B. The sister entitled for life, then 
to go in the proportions. DllUnns v. Sandom 
1 Bro. C. C. 398. 

The will of S. 0., after bequeathing her pro- 
perty to A. C. and J. C., continued thus : “ In 
case of the demise of either the said A. C. or 
J. C., I do hereby bequeath the same . . . to the 
survivor for her sole use and benefit during her 
or their natural lifetime ” : — Held, that the 
residue was not disposed of, and that A. C. and 
J. C. took only as tenants for life. v 

Watson, Clarhe, In goods of, 51 L. J., P 13 • 

7 P. D. 10 ; 47 L. T. 24 ; 30 W. B. 275. 


to A. and B. for life, Semainder “on 
Death of either to Children of each.” 1— Beal 
and personal property was devised and bequeathed 
to trustees on trust to pay a moiety of the income 
to J. tor her life, and the other moiety of the 
^ the death of 

■Pn n PJ'^Perty was to be held in trust 

for all the children of “each” who should be 
living at her decease when and as they should 
respectively attain the age of twenty-three years, 
or, being daughters, should marry under that age, 
in equal shares .’—-Held, that on the death of J., 
Fim dial hret, her children took the moiety held 
in trust tor her of the property in exclusion of 

648 ? K fio L. T. 

Held, also, that the gifts to the children of J. 
and E. were not void on the ground of remoteness, 

5. Vested and Contingent Inteeests. 

See Vested Contingent and P’utube In- 

TEEESTS. xr^i 

6. Death simply eegaeded as a Con- 

tingent Event. 

Immediate Gift — Construed strictly.! — 

i 

case of hei* decease to the use and behoof of her I 




— Construed Death before Testator.]— 

Buie that a bequest to any person, and in case of 
his death to another, with no reference to the 
period within which that event is to take place 
vests absolutely if such person survive the testa- 
tor. Ilo7ne V. Plllans, Coop. t. Brough. 198 • 2 
Myl. &K. 15. 

Testatrix bequeathed as follows : “I give the 
legacy of 4,000^. to A., and in case of his decease 
I give the same legacy to his wife, and at her 
decease to their eldest daughter ” Held, that A., 
having survived the testatrix, was absolutely 
entitled to the legacy. Crlgan v. Daines,7 Sim. 
40. 

Words of will after giving legacy were, “ and 

in case of legatee’s death then to children ” : 

Pleld, that words referred to legatee’s death 
before testator, and that legatee surviving him 
took absolutely. Slade y. Jlilner, 4 Madd. 
144, 

Bequest to A., and, in case of her death, to B. : 
■—Held, an absolute interest in A. Hinckley y 
S immons, 4: Yes. 160 , 

Legacy to “ A., or in case of his death,” <&;c., 
construed to mean to A. absolutely, if living. 
Turner v. Moor, 6 Ves. 557. 

_ A clause of survivorship between two legatees, 
if either of them should die, confined to a case of 
lapse, and did not prevent the legacies vesting. 
Kmg Y. Taylor, 5 Ves. 806 ; 5 B. B. 172. 

Legacies to two sisters, with a direction, in 
case of the death of either, reciprocally to devolve 
to the other ; that direction confined to the case 
01 lapse by the (leath of either in the life of the 
testator, and did not prevent the vesting abso- 
Rous, 8 Ves. 12 ; 6 B. IL 

Residuary bequest in trust for the use and 
benefit of A., and in case of her death to be 
equally divided between the children of B. Pav- 
ment decreed to the executor of A., as ha vim*' 
taken the absolute interest. Ommaneij v. Becan, 
18 Ves. 291. 

A testator resident abroad gave a legacy to A., 
“or in case of his decease, or at his decease, to be 
equally divided amongst his children.” He gave 
other legacies in similar terms to B., C., &c.,‘"and 
he directed these sums to be paid to the above 
pemons, then residing in Wales ; and he ap- 
pointed executors in trust, to send them to the 
respective individuals within six months Held, 
that the parents took absolute interests. Arthur 
V. Hughes, 4 Beav. 506, 

Legacy of stock in trust for the use, exclusive 
right, and property of A., but should she happen 
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to (lie then in that case amoii.^ lier children ; 
another of stock to A., to’ be paid her as 

soon as possible, or, in the event of her death, 
among her children ; another legacy of stock to 
Ih, and ill case of her death among her chiklren ; 
all these legacies held absolute in the respective 
mothers. Wrihs-ter w Hale, 8 Yes. 410 ; 7 il. K. 


“shall die leaving a widow” meant die in the 
testator’s lifetime, and that interest was payable 
from the death of the widow. Ifood v, Jflood, 
18 W. B. 88. 

A testator left legacies to three persons, and if 
any of them died their share was to go to the 
others. One of the legatees and the testator died 
at the same instant : — Held, that “ tloath ” must, 
according to the onlinary rule, mean death in 
the testator’s lifetime, and that the legacy of the 
legatee so dying became part of the residue. 
Elliott V. Smith. Elliott. In ne. 52 L. J., Oh. 222 ; 
22 Oh, 1). 286 ; 48 L. T.’27 ; 81 W. K. H30. And 
see Ckalmcra v. Storil, 2 V. & B. 222. 


One devises to A. .500/., to B. 500/,. and so to 
tive others the like sum ; “ and if any to whom 
I have given any money legacy happen to die, 
then Ids or her legacy, and also the residue of my 
personal estate, to go to such of them as shall be 
then living.” Decreed, it should bo taken to be 
living at the death of the testator, and not at any 
time after, so that the death ( .f any of the legatees 
after would not carry it to the survivors. Trotter 
v. Williams, Pre. Ch. 78. 

ilesiduarv personal property held to be vested 
in A. and B. in eqnal moieties, and descendible 
in the same proportions to their respective 
children, notwithstaniling words giving the pro- 
perty to the survivor “ in the event of the deatli 
of cither,” the word “death” being held to refer 
to death in the testator’s lifetime. Clarke v. 
Lvhhoek^ 1 Y. is C. G. 0. 492 ; 6 Jur. 548. 

Bequest of a legacy to the plaintiff for her sole 
use and benefit, and “ in the event of her death, 
then” to her youngest surviving son: — Held, 
that the event contemplated a death in the 
testator’s lifetime, and that the plaintiff, having 
survived him, was entitled absolutely. Sehmli 
V. Af/new, 4 K. & J. 405. 

Bequest to four persons equally, and “ in case 
of the death ” of any or either of them, “ in the 
lifetime of the other or others,” their shares to 
go to “ survivor or survivors of them ” : — Held, 
that the survivorship had reference to the period 
of the testator s death. Iloioard v, Howard, 21 
Beav. 550. 

A testator gave certain gifts to different per- 
sons, including some express estates for life. He 
then gave certain leaseholds to his daughter M. 
(a married woman) for her own proper and 
absolute use and benefit ; and afterwards pro- 
vided, that in case she should die, the premises 
should go am I be for the sole use and benefit of 
her children living at her decease. The testator 
appointed M. his sole executrix. M. survived : 
— Held, first, that the gift was not for her 
separate use independent of her husband. 
lor v. Stainhm, 2 Jur. (N.s.) 634 ; 4 W. B. 538.’ 

Held, secondly, that the subsequent gift for 
the benefit of her children was only substitu- 
tionary, to prevent a lapse in case of her decease 
before the testator ; jaiid that, as she survived 
the testator, it did not cut down the absolute 
interest given to her in the first instance ; and 
the property was therefore held to belong to her 
husband, and to pass to his assignees in bank- 
ru})tcy. II). 

A testator gave legacies to his two brothers, 
and directed that if either of them “ die in my 
lifetime ” his legacy should go to his children, 
but the legacies were not to be paid till six 
months after his wife’s death. By a codicil 
reciting the effect of his will and the death of 
one of his bi-others, he directed his legacy to be 
held for the benefit of his widow for life, and 
after her death the principal to be paid to her 
children ; and he directed that if his other 
brother “ shall die leaving a widow,” such w'idow 
should have an interest in the legacy given him 
in like manner as he had directed the legacy of 
the deceased brother : — Held, that the words 


Construed Death during Minority.] — 

Devise to “children, share and share alike.” 
First codicil appointeil a guardian “during 
minority,” — second codicil “in the event of the 
death of any of the children, their portion to be 
divided among the survivors share and share 
alike” : — Held, that “ in the event of the death ” 
meant death during minority. In a will “ in the 
event of the <leath of the devisee” are never 
construed to mean the event of a lapse by death 
before the testator, except from necessity. Mont- 
gomery V. Montyomery, 2 Ir. Eq. li, IGl. 

Future Gift — Construed strictly,] — A testatrix 
bequeathed a legacy to A., his executors, &c., 
“ but in case he should die leaving lawful issue,” 
she bequeathed it to A.’s children. A. survived 
the testatrix : — Held, that A. took a life interest 
only. Johmton v. Antrohus, 21 Beav. 556. 

In order to advance the apparent intention of 
the testator, the words “if he should <lie ” were 
construed “when he should die.” Smart v. 
Clark, 3 Buss. 365; 5 L. J. (O.s.) Ch. Ill ; 27 
E. E. 96. 

A testator gave his whole property to his wife, 
upon condition that she should pay an annuity 
of loOZ. to his mother during her life, and after 
her death to his wife, to be equally divided 
between those of his children who should survive 
her, share and share alike. All the testator’s 
children died in the lifetime of his widow, who 
married again, and died leaving her husband 
surviving her -Held, upon her death, that in 
the events which had happened, the testator’s 
prope]-ty 'was undisposed of, and that the next of 
kin, and not the second husband in right of his 
wife, were entitled to it. Jodin v. Hammond, 2 
Myl. & K. 113 ; 3 L. J., Ch. 148. 

A testator gave freehold and leasehold pro})erty 
to his wife for life, and after her death, to A., B. 
and C., share and share alike (there being neither 
words of inheritance nor of restriction as to their 
interest), and after their decease to their children. 
A., after the death of the testator and tenant for 
life, died without issue : — Held, tlxat A. was not 
absolutely entitled, and that his share fell into 
the residue. E v. IFaten-, 26 L. J., Ch. 624 : 
t 3 Jur. (N.s.) 654. 

When eonstrued Death before Testator.] 

— ^^Yhether the expression in a will, “ in case of 
death,” refers to a death in the lifetime of the 
testatrix, or to a death at any time, depends upon 
the context. TiUoti v. Inm, 1 Russ. M. 553. 

Legacy of 3,000Zi to testator’s wife A. for life, 
and after her death one- third to each of liis 
daughters, M. and H., with proviso that if either 
daughter should die- unmarried, or without issue, 
beneiit of survivorship ; and if both should die 
unmarried or without issue, then to son. Also, 


WILL — Construction. 


twG^hirds 0^ residite in same manner subject to 
such contingencies in favour of their issue, and 
with like benefit of survivorship as was before 
declared as to the 3,000/f. A. died in life of tes- 
^tor Held, on her death the daughters M. and 
H. took vested interests in shares of 8,OOOZ., and 
of the residue. Zuffar v, mirnrds, 2 Madd. 210. 

Bequest over in case of death of devisee 
generally, and not expressly referable to any 
certain event or time, within or before which 
such dying must occur, to give effect to the 
remainder ; — Held, not necessarily to refer to a 
dying in the lifetime of the testator, but will be 
construed so as to give effect to such intention 
on part of testator as may be presumed from the 
language of the will to have been his object. 
Mfimy V. M'Lawjhlin, 1 Price, 2G4 : Hi K. E. 
718. 

The expression “in case of either of their 
deaths,” in a gift over Held, not to be con- 
fined to cleaths taking place during the life of. 
the tenant for life after the testator’s death 
only. Le Jeune v, Le Jmine. 2 Keen, 701 • 1 
Jur. 285. 

Bequest of copyhold and leasehold propertv 
to the testator’s widow for life ; and at her death, 
the whole to be sold and divided into five parts, 
one of which was to be paid to each of the tes- 
tator s four sons living at her decease ; and in 
case of either of their deaths, his share to be 
paid to his issue ; and in case either should die 
without issue, his share to be divided amonsst 
the surviving children r—Held, that the chikrof 
a sou who died in the testator’s life was entitled 
to such share as her parent, if he had survived 
the widow, would have been entitled to. It/. 


and two brothers })redeceased the aunt : Held 

that the death of the fathei’ meant death in the 
life of the tenant for life ; that the brothers and 
sisters who survived the aunt, and the repre- 
sentatives of those who prcdecease<I her, were 
entitled to the stock, Ilmderson, In, re 
Beav. 656. And see A/itloij v. Beclm'e, S L. J. 
(O.S.) Ch. 20 ; Ii'e v. King, ante, col. 079. 

^ Revise of Seal Estate.]— The rule established 
in numerous cases, that a bequest to A., and in 
case of his death to B., gives A. an absolute 
interest in case he survives the testator, is not to 
be extended to devises of real estate. Accor- 
dingly, upon a devise of a certain share of a real 
estate to the testator’s sisters, Mary and Lucy 
share and share alike; “and' in case of their 
demise,” to be equally divided amongst their 
children, or their lawful heirs : — Held, that the 
sisters took estates for life only, with remainder 
to their children as tenants iii^ coininon in fee 
Bowen V. Saowcenft, 2 Y. & C. 640 : 7 L J * 
Lx. 25. ' 'V 


7. Words “ Death without Issue.” 

a. Whether they refer to Indefinite Failure 
of Issue or Failure at the Death. 


Construed Death before Tenant for Life.] 

~The words case of the death” construed 
death in the life of the tenant for life. 
Cralland v. Leonard, 1 Swan. 161 ; 1 Wils Ch 
129^; 18E. E. 44. ,ivvub. un. 

, importing contingency applied to an 

inevitable event, construed to refer to the occur- 
rence of the event under peculiar circumstances. 
Ih. 

Bequest to A. for life, and after her death to 
B. and C. or their children, in case of their 
decease. B. died in the lifetime of the tenant 
for life, leaving children r—Held, that B. took a 
vested interest, liable to be divested in the event 
iiappened. BoUtlw v. miyar, 34 Beav. 
180; 11 Jur. (x\.S.) 52G ; 13 W. E. 600. 

Bequest to A, for life, and afterwards to the 
testators brothers and sisters, share and share 
alike, or their children in case of their decease ; 
—Held, that the children of a brother, who 
survived the testator, but died in the life of 
the tenant for life, were entitled. Ib. 

In a bequest of 1,000Z. to certain persons for 
life, and (after their decease) of 400Z., part 
thereof, to A. and B part and part alike ; Vi;:., 
to A. and 200f. to B. for the trouble they 
might have m the execution of the will ■ “ but 
in case of either of their deaths,” to the survivor 
and m case of both their deaths, to the heirs! 
executors and administrators of such survivor, 
2001. only. The words, “ in case of death,” were 
held to refer to death in the lifetime of the 

«"• 1 S'- 

A. tequ&athed stock to his aunt for life, and, 
efeath, to his father; “and, in case of 
his death, then to devolve on his brothera and 
Sisters, or their representatives.” The father 


^ i. Blfts of Personalty. 

t General Eule — Indefinite Failure — Void for 
f Eemoteness.] — Limitation of personal iiroiierty 
1 after an indefinite failure of issue void, as too 
^ otherwise if confined to the time of the 

death. Courts endeavour to support such limi- 
tation, taking atlvantage of any expression to 
construe the event, never having had issue, or to 
I confine it to the death. JF/ddison v. Ilodgkm 
. 2 L. J. (O.S.) Ch. 9. ' 

. Personal estate bequeathed to F., her executors 
administrators and a,s3igns ; but in case of the 
I deatli of F. without issue, remainder over ; this 
. remainder over too remote, as it must be con- 
, strued a general dying without issue. Bir/ge v 
1 Bro, C. 0. 187. ‘ 

' ^ :N"o personal property can be limited on so 
rernote a contingency as the death of a person 
' issue generally. Grey y. .Montagu, 

8 Bro. 1. C. ol4. Affirming 2 Eden, 205. S. P. 

' Bol. 29 ; Gree/i v. Bod, Eitzg! 

bb; Far/nan v. Sea/nun, Pol. 114; Gibbs y. 
Barnardtston, Pre. Ch. 828 ; Knwl v. Wallace, 

I ^ 1 ^'cs. 286 ; 2 

7 1 9 Ves. 580 ; Beau~ 

Limitation of sum of money to K. for life 
then to her children, and if no children to L., is' 
void. Boucher v. Anthram, Pol. 37. 

Limitation of trust of term to A. after death 
or H., without heir of his body, is void. Burges 
V. Burges, Pol. 40. 

Eemainder of trust of term limited after 
another s dying without heirs is void. BacK 
house Y. Bellingham, Pol. 33. 8, P., Bodens y. 

Galway (Lord), 2 Eden, 297. 

Devise of leasehold for years to A., if he dies 
without ipue, remainder over, the whole interest 
vests m the first taker ; otherwise if a lease for 
lives ; for if the taker makes no use of his power 
on his death, it vests in the remainderman, who 
?Sk occupant. Saltern v. Saltern, 

Bequest of money to testator’s wife, and the 
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issue of her body, anti faiiinp: such issue, to such 
of her heirs whom she shouhl appoint by written 
will : — Held, that the subsequent words did not 
control the previous liiiiitation, amh therefore, 
that a bequest over of the money was void, as 
beine too remote. v. /rc.v, 2 Eden, 

21b." 

Beopiest of money to A., upon condition that 
he should pay an annuity to B., and in case B. 
should die without issue, then to be equally 
divided auK'iigst such of the testatrix’s nearest 
i-eiarions as .should at that time be living ; — Held, 
the becpiest over was too remote. v. 

Walhv\ 2 Eden, 261. 

Legacy given upon a man’s dying without 
issue ; the man dies leaving issue, which issue 
within six months after died without issue ; the 
legacy not due, it not being intended to arise 
upon any remoter contingency than the man's 
dying without issue living at his death. XichoU 
V. Hooper, 1 l\ Wms. li)8 ; 2 Yeru. 686. 

A., possessed of a term, devised it to his wife 
for life, remainder to his first son for life, and if 
he died witliout issue, to his second son, kc. The 
remainder to the second son was held void. Zm'e 
V. Wi7inham, 1 Lev. 290 ; 2 Ch. Eep. 14. 

liesidue of personal estate bequeathed to the 
chihlren of the testator's two daughters, their 
executors, &c., with a limitation over in case 
both his daughters should die without issue, a 
vested interest in the grandchildren, and the 
limitation over, is too remote, RuwUm v. Gold- 
frap, i) Yes. 440. 

Testator bequeathed 5,000^. in trust to pay the 
interest to his nephew John for life, remainder 
to John’s first son for life, remainder as to the 
principal for the children of John, and/or de/mdt 
of ^ueli issue to pay the interest to the second 
and other sons of John successively and to their 
respective issue ; and/o?* default of Issue male of 
topay the interest to the testator’s nephew 
Charles for life, tCc., <Scc. : — Held, that the words 
in italics did not mean •• if John shall never have 
a son,” so as to make the limitation to Charles 
take efiiect by way of substitution, but that 
that and all the other limitations subsequent to 
the limitation to the first son of John were void 
for remoteness. JBurley v. Emlijn, 16 JSim. 290 ; 
12Jur. 712. 

Testatrix gave all her estate, real and personal, 
to her daughter and her heirs, and half the navi- 
gation money for her natural life, and in case 
she died without issue all to be divided between 
four nephews and nieces named ; the part of one 
only for life, and then to be divided between the 
survivors. The limitation over too remote, there 
being no expression or circumstance to limit the 
the generality of the wonls to a failure of issue 
at the time of the death : as to what property it 
extends to, qufere, Barlow v. Salter, 17 Y^es. 
479. 

Devise for life, and in default of issue to 
another for life and in default of his issue 
remainder over ; the limitation over void, as to 
the personal property, either as too remote, or an 
estate tail by implication. Id. 484, 

A., by will, gives the surplus of his personal 
estate to his daughter, whom he makes executrix, 
and willed, that if she died without issue, it 
should go over to B., and that she should give 
security that if she died without issue it should 
go over accordingly. The devise is void; but 
whether the directing a bond to be given, &c., 
<lnes not alter the case, quiere. Beerhtg v. 
Hanhury. 1 Yern. 478. 


A gift over of money upon the death of a 
legatee without issue is void, unless from the 
words of the will it can be collected that the tes- 
tator meant a death without issue at the time of 
the death of the legatee. A testator gave to his 
brother 8002. per annum during his life, and to 
each of two nephews 150/. during their lives : 
but if either of the nephew.s died, the other to 
inherit the whole 800/., and, if the brother died 
without issue, the two nephews to inherit from 
the brother ; and he then proceeded to state 
that the reason why he left only the interest to 
his brother and two nephews, was, that if they 
died without issue, the money might go to his 
three cousins, to be divided equally between 
them. The brother and nephews all died with- 
out issue : — Held, that the gift over to the 
cousins was void, as being too remote. Lepine 
V. Ferard. 2 Russ. & M. 378 ; 1 L. J., Oh. 150. 

A. limited 10,000/., on failure of issue of the 
body of husband and w-ife, to B. in tail ; the 
remainder is void as an executory devise, being 
too remote ; otherwise, where the limitations are 
for life, that coiitiniiig it to a failure of issue 
during the lives in being ; and in the case of 
executory devises, it has been held to be a 
reasonable construction, if it falls within the 
compass of ever so many lives in being at the 
same time. Tra ford v. Boehm, 8 Atk. 449. 

A testator, who w^as an Armenian merchant , 
by his will, made in India in the year 1791, 
ilirected that his property of every description 
should be administered according to the law of 
England. He then gave various legacies, and 
directed the residue of his estate and effects to 
be divided into sixteen shares, six of which were 
to be placed in the government funds of Great 
Britain, there to remain for ever in the testa- 
tor’s name, and the interest thereof tt) be received 
by his three sons, Alexander, John and Lewis, 
successively for life, ami after the death of the 
survivor of his three sons the interest to be 
received by the first and other sons of Alexander, 
and their issue in succession for life ; and in 
default of issue of Alexander, the interest to be 
received by the first and other sons of John, and 
their issue in succession for life, with a similar 
direction in default of issue of John, for the 
benefit of the issue of Lewis : — Held, that after 
the life estates to the testator’s three sons, the 
rest of the gifts were void for remoteness. 
Raphael v. Boehm, 22 L. J,, Ch. 299. 

A father, by will made in 1821. after a gift of 
leaseholds to his daughter, gave all the remainder 
of his pro}>erty whatsoever to his wife, the income 
to her for life, and at her death to his daughter, 
for her own benefit and her children, or one 
only child if she should have any (all that was 
given to her being for her own benefit, and not 
to be subject to the debts, control or disposition 
of any husband she might many) ; but if she 
! should die without issue the leaseholds were to 
I be enjoyed by his wife for life, and at lier death 
to his sister S, for her life, and at her death, 
together with all that was left to his wife for 
her life, to be equally divided between all the 
grandchildren of his sister. The daughter died 
without having had a child : — Held, that she 
was entitled absolutely both to tlie leasehold 
specificall;y bequeathed to her and to the residue 
given subject to the widow’s life interest, and 
that the limitations over, if the daughter “ should 
die without issue,” were void for remoteness. 
Fhhm* v. WeUter, 42 L, J., Oh. 15f> ; L. R. 14 
Eq, 283; 26 L. T. 765. And see Att.-Ge/i. v. 
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Wtten restricted t ” " 

Death.]— Devise of mi, to A., 
wit iioiit issue, then to B. * ‘ 

be intended, if A. die ^ ' 

^^^yddl V. Pleydell, 1 P,”Wms. 

It the court should admit of j 
between chattels real and personal i 
introduce confusion. Xh. 

Limitation of personal property, if j 
die without issue male, to B. if living. ] 
and D. in succession of as^e to enioy, 
486^^"^* Somerdlle (LuvO, 

A father is the judge of the qu? 
aiso ot the time when his daughter 
shall take place, and a limitation to 
on failure of issue male of an eldest ■ 

IS not too remote, but shall be 
pi’ovisiou. Goriny Y. Xt 

A father limited a c 
son in tail, and to r rc 
fifth son, but not hav 
second s::_ l 
of a surrender 
it for all the 
father left it ; 
hardsh 
court wL_ 
for one child to be 


0^ Issue at the i children should be then 
I f si^tator’s next of kin. 

I ‘^s follows : “ 111 add 
I leave inj effects, failing n 
” i and their heirs, to niy cc 

a ^ distmction The testator had, in addi 
‘t would brother, one other brother 
J out leaving an^r children 
. should I in the codicil was to take effect c" " 

: not C. I time of division ; that the bequest to the 
not too I was not too remote, but took effect. 

Id Ves. I I/i re, 5 De G. k Sm. 591 ; 22 L. J, 

A testator bequeathed to liij 
, m, _and C. 1,0001 each, to be left 
s provision executors and trusteef 
a daughter paid to them ’ ’ 
son or sons, be with the 
considered as a in that f 

tk. 191. 1 ti*ol over p 

- - T estate to a first 1 of his dauuhten 

ami of the interest, ouu. 
son bronghtTis bill I 

"" supplied. The 
sons in the sam 
. for where it doe 
ip, or leav’e other childre 
“in always decree the 


ms,”', naming ' them, 
a to' his sistens 'ancl 
They all died with-^ 
■Held, that the gift 
-t or to fail at the 
,3 cousins 
Pf^tison, 

, Gh. 286. 
daughters A. and 
at interest by his 
, and the interest regularly 
and should they marry, it must 
consent of their brother; and even 
case their husbands were to have no oon- 
;r principal or interest; and the receipt 
. 1 , to be a sufficient discharffs 

of the interest. Should either of his daughtm 

:ip3“=s:£:Hs 

k.Tr,i,:‘is s‘?“«T'rv3>3g’i;“.n',‘b.'S"g 

• - 

Held, secondly, that as to 5001. of G.’s share 
a trust was created for the brothers and sisters’ 
and nephews and nieces, living at her death and 

bcrault of appointment. Ih 

tuZ cTfr* • “ w’ brothei-s of C. who sur- 

Lo}^ 3^W hcv'^ll'^' remaining 5001.. 

6 V es. hei sisters having died before her. 2h, ^ 

and the heirs ChumbcrlaUi v. Jacob, Mah\. 72. 

and in ease of Death without leaving Issue. l-i-One 

.ie,Cffi*g%rth: iki ihafrlHf’ 

U,ateh|d.hee„=dH ^ 

i-e Of the wilhouS^ir 
. supra, col. 1012. 

Devise of a terin to A. for life, remainder to 
, *fn IIS the testator shall leave at his 
and it all hi.s chiklren die without 


A. gives all his i 
daughter J., provided she 
consent of his executors ; 
marry without, such consent, c ’ . , 

per^on^'X%n'®'l estate ' to” othw , 

l4b.,B. lOS: 

question when this bequest over took effect it 
was held to take effect upon the Tath rfthe 
daughter without issue livin- 
Acn,/ V. MmJrn-, 3 Bro. P. C. 299. 

Bequest of personal estate after 
hmitation in bail, which did not 

A devise of real estate to 4 
of his body lawfully begotten, ’i 
so ove.-^ le-iring issue of his body, 

go 01 er. I he testator then t: '■ ' 

residue of liis personal estate to A 
he should happen to die 
body lawfully be^ 
residue should al 
of the residue not too 
exeeuto.ry bequest, as < 
ovcnt on whicli the real 
over. Foli-y v. Imht, 2 Bail & B. 433. 

^b,000f. on failure of 

the lives in hoiiic/^n^ death; a 

devises, it has bemi held^to be executory leaving issue, then to B. i 

sstruction if it falls witliin^fhe ^^‘'^ving any issue at the 

many lives in being at the same time 7W^' / ?• ^ devise over 

V. Pmw, B m. 449 mxehumu, 3 P. Wms. 258. 

A testator, by bis will p-ava Pic Where the words of a 

estate to trustees unon truaf residuary would make an express esta 

asters to reoXe’ X inZe ^ “ 

dyes, and after the death S^the\urvL^t f 

:he capital among their children If tW ^ m of a free! 

nui cnuctitn. If they should tail only by implication. J 





I but siiouid remain vester] in her executors in 
; trust until a proper setllement was made : and 
, by a codicil she directed that if oitlior of her 
I nieces should die without leaviiiiT issue, the Icfner 
' pven to her should derive totiie other nieet^md 
her children, with a gift over if both should die 
without issue: -—Held, that this was an ex- 
ecutory trust, and that the nieces took life 
interests with remainder to their children and 
cros^-remamders between them. IMhnvuy v. 

1 a. 206. 

_ As to limitation of personal estate after con- 
tingent limitation in tail. See x, 

.^ahharfon, Oas. t. Tail). 2-15. 

A testator, by his will, dated in 1850, gave all 
his property ix^al and personal, whether land in 
^ew teouth ales, or in the island of Cevlon, or 
A. & €o.. of Cahmtta, or 
of Ct. in England or elsewhere, to the members 
ot the firm of A. cV: Co., in trust for the benefit, 
in equal portions, to the extent of the annual 
income of Ins })roperty, of his brothers E. and 0 
or the heirs of their bodies lawfully liegotten’* 
and tiie meaning of bis will was, that if either 
brother should die leaving lawfullv begotten 
heirs of his body, then should the share or 
portion ot such brother descend to such lawfullv 

vitnout lawful issue, then should Hia 


the words “without issue” w'ere to be construed 
without leaving issue ” and that the remainder 
over to J.^ was a good remainder, and not too 
remote. Slipppard v. Lef<f{t}ujhftni, Ambl. 122. 

Versoiial estate may be ’limited on life^*of 
ehUd ill esse, and twenty-one years after. Id. 

The court never held a limitation after the 
death of a person not in esse, without issue 
good. Ih, ’ 

In general a limitation of personalty, after 
dying without issue, is void : but the court will 
if [)Ossihle. so construe the words *• dving w’ith- 
oiiHssiie ” as to support the iimitatioii over. Ih. 

lestator devises leasehold premises to his 
executor, after payment of certain sums, to pav 
the rents to A. for life, and then that his natural 
daughter should have the same for lier life : and 
in case she should die leaving no lawful issue, he 
bequeathed the premises to his executors, to’ be 
sohl fur the purposes of the will Held, the 
devise over to the executors not too remote 
Taylor v. Clarlie, 2 Eden, 202. 

A man gives his estate to liis wife so lono- as 
she shall remain iinmarrieil, but if she marries 
then to his daughter ; and in case the daughter 
should die without leaving Issue, then to J.'^Tlie 
<laughter died without issue in the mother’s life- 
time, wiio still remained a widow Held, that 
the reversionary interest belonged to J, 'upon 
the death of the daughter without issue then 
living. Gordon, v. Adohdim, 8 Bro. P. 0 806 


•j decease.”] — Testator gave the 

icflf / 1*"®. to trustee? for the 

M,k '’Sirs 

f Ins body after his demise ; but in case of his 

lying without issue of his body after his decease 

a con- 

in^eney with a double aspect, and in the event 
>f B. having no child, the limitation to 0. is good. 


WILL — Construction, 


la Case of BeatK”]— Bequest to testa- issue Hvingv at his death; and that the gift ove^^ 
tor s daughter and her children, and in default therefore, took effect. Wa^twood y. 

<ff such issiie, and in case of her death, to A. and 8im. (n.s.) 192 ; 21 L. J., Ch. 473 ; 16 Jur. tua** 
B. ; the limitation over takes effect on her dying Testatrix, before the statute 1 Viet. c. 20 
without children. Gawler v. Cadiy^ Jac. 346. bequeathed the residue of her personal estate to 
A testatrix bequeathed a moiety of her her son A. and her daughtei' B., to he divided 
residuary estate to her daughter E. B. 0., so that equally between them in case they were both 
the annual interest thereof should be received by living'at the time of her decease ; but if either 
her for her natural life, and upon her decease to of them should happen to die before her. or at 
p and be equally divided amongst all and every any time after, without issue, then she hequeathctl 
her children lawfully begotten ; and in case of the share of him or her so' dying, and without 
her decease without lawful issue, then to J. 0. issue, to the survivor of them. A. and B sur- 
E. B. 0. married, and had only one child, which vived the testatrix. A. died immarricd in the 
<lied an infant in her lifetime Held, that the lifetime of B. Held, that the moiety of the 
word “ then did not mean the instant of death residue given to A. devolved to B. Turner v 
of E. B. 0., the mother, but death without issue Fnimptiuu 2 Coll. C. C. 831 : 10 Jur. 24. 
generally, or without ever having had issue ; and A., seised and possessed of real and personal 
that the child of E. B. 0., notwithstanding its estates, devises a chattel interest to B.. her 
-death in Us mother’s lifetime, took under the will executors, administrators and assigns, and 'free- 
•ot the testatrix an absolute vested interpt in a hold and chattel estates and interests to C., her 
moiety of her residuary estate. Pye v.Ijhiwood, heirs, executors, administrators and assigns, with 
h Jur. 61b. a proviso that in case either should die un- 

„ „ , . X, « . ^ married, or being married should die without 

— To Several and the Survivor.]— One issue, then that the bequests so appointed for 
having two nephews, A. and B., devises his per- such of them so dying unmarried, or beiiu*’ 
sonal estate to them ; and if either die without married so dying without issue, should o-o to 
•(mildien, then to ^e survivor ; this is good, and remain to the survivor of them, her '"heirs 
Jiuffhes V. Sciyer, 1 P. Wins. »32. executors, administrators and assigns -Held’ 

ir separate legacies are given to two or more that the words “ without issue” meant an indeti- 
persons, with a limitation over to the survivor or nite failure of issue, and not issue living at the 

.survivors in case of the death of either without time of the death of the devisee. O'Daiwltoe v 

issue, the presumption, prima facie, is that the Klnq, 8 Ir. Eq. E. 185. 

tetator had not in his contemplation an inclefi- Devise of an estate charged with two several 
nite tailme of Lssue. Where pecuniary legacies legacies to A. and B. ; and incase A. or B die 
were bequeathed to several pereons for their without lawful issue, then the whole of the 
lives, and if any of them should die without said t^vo legacies to go to the survivor, his 
issue, their proportions to be divided among the executors, Ac. A. dies without issue in the 

‘SurvRors, the sums were directed to be secured testator’s lifetime Held, the legacy lapsed, the 

m court, and the dividends paid to the legatees contingency on which it was given over being 
foi their respective lives, with liberty to any too remote. Mamy v. IIudsofL 2 Mer 130 * 

person to apply upon the death of each legatee. 16 E. R. 158 ’ 

Whether such legatees took an absolute interest 

in their respective legacies, subject to an execu- - — ^ To Persons then living. l—J. H. bv his 
tory bequest over in case of their death leaving will, gave to G. H., his adopted daughter, 
no issue, or whether they took an interest for 20,00()Z. 3 per cent, consols, and his house and 

Wvi T k*-’ Banelagli, 2 lauded property at 0, and M. The will then 

\ \ ^ r 1 i . proceeded in the following terms : “ But in case 

A testator, who had two sons and one daiigh- of her death without lawful issue, I then will 
efedt of and annual pro- the money so left to her to be equally divided 

standing m his name, to betwixt ray nephews who may be living at the 

\V., one of his children, for life ; and, after his time ; and the land, &c., at C., to my nephew 

stock or sum the Eev. J. H. ; and that at M. to my nephew 

-lildien of W tn b^f f I C-^^^d D. S.to be 

and L equally divided between her guardians, and allow whatever they please 

^ share and for her education annually, and after she has 

to bemtlVrtri!f left school ; and if she marries, it must be with 

or them, on their consent, and the property to be solely 
h teiest to and the settled upon herself and children; and in no way 

fli^nged or alienated” Held, that, under this 
limitation, the 20,000Z, consols vested absolutelv 
to each of his other two children and their in C. H. Candy Cam phelLSBlMi (i<^ s') 4:6if' 
‘Children; * and upon the death of either of mj 2 Cl. & F. 421. ^ 

<feect^Xit°^tbp‘ Iw T— ^ ^ testator directed that as his sons attained 

^ twenty-five his executors should pay them a 

w ? n to him, share of his estate and effects, it being his will 

to the survivnrs^nr^^n ^ f Payable that his sons and daughters should receive equal 

■Sns andTS^^ daughter 

tZs ’’ -rh attained twenty-five, the executors were to invest 

had one cblw and the difference 

,, 1, who piedece^ed him : — Held, between this and their share was to be paid to 

either trf the referred to the d^th of them. In case any daughter “ should die with- 

i^sue atlfS deL?*" ’fr? r to be divided “ amongst 

tooTa wSId i ohildren as might be then living mill 

d'® be dead, Shari and 

oe cieiested by the death of W. without leaving I share alike,” the issue to take the like share as 





the parent wonld if living have been entitled to : 
— Held, that the gift over was on an indefinite 
failure oi issue : that there was an absolute gift 
of the I.Ulh}/., in the first instance, to the daugh- 
ters. which had not elfeeinally been cut down, 
and that the daughters were absolutely entitled 
to the 1,000/. d’c/Wcr v. Purr, 2i) Beav. 23(>. 

H.. after devises aiul bequests to his son S.. , 
and to his daughters M. and E.. gave the whole ' 
That was contained in the lease upon the White 
Lion premises between his wife and his daughter 
E., share and share alike, during his wife's life ; 
and after her death he devised her share to his 
<laiighte}' E., but should she die without legal 
issue, then he devised the White Lion property 
between such of his aforesaid children as might 
be then living ; or. if none of them should hap- 
pen to be then alive, he gave the same between 
his grandson R, and the legal issue of his son 8. 
Upon his death his widow and his daughter E. 
entered into })ossession of the White Lion premises, 
and they continued in such possession until 1853, 
when E.dictl, without ever having been married : 
— He3<l, that as the gift over was so framed as to 
shew that a personal benefit to R. was intended, 
the words ‘‘ should A. die without legal issue,” 
did not mean an inilefinite failure of issue, but 
issue living at the death of E. ; and that, in the 
event which had happened, the testatoi-’s children 
living at the death of A. were entitled. Jo/ie6’ v. 
CulUmorr, 3 Jur. (N.S.) 404 ; 5 W, R. 531). 

A testator, after making a gift to the issue of 
liis nephew, directed that if there should be no 
child or children, or remoter issue, of his nephew, 
who should survive him and his nephew, and 
should live to attain the age of twenty-one, then 
the gift should go over : — Held, that the will 
must be construed to mean issue born in the life- 
time of the testator and his nephew, and that the 
irift over Avas not void for remoteness. Oee v. 
Zk7(Pll, 35 L. J., Ch. 640 ; L. R. 2 Eq. 341 ; 12 
Jur. (N.s.) 541 : 14 W. R. 853. 

A. bequeathed to his son Hugh and to his heirs 
a chattel interest in certain premises, and should 
his son die without lawful child, he directed 
that the yearly produce of the premises should 
be divitled in equal portions between the testa- 
tor's wife and his daughters Isabella and Mary 
Jane, or such of them as might then be in exist- 
ence. The wife predeceased Hugh, who died 
unmarried : — Held, that upon the death of Hugh 
Isabella and Mary Jane became entitled in 
equal shares to the testators interest in the 
premises. Wihoii v. Cheamd, Ir. R. 1 Eq. 550 ; 
10 W. R. 417. 

Testator, after giving property to his three 
children, and the longest liver of them and their 
heirs, <Urected “that, should all his children die 
without heirs, the property was to be divided 
between the children of his brothers and sisters 
alive on the death of his last child ” ; — Held, that 
the limitation oA'er ivas void for remoteness. 
(iurratt v. Coclierell, 1 Y. & C. C. C. 494 ; 6 
J ur. 909. 

On Death under Twenty-one.] — Devise 

of a term to J. S. and his assigns for ever ; but 
if he dies without issue before tw^enty-one, then 
to go over to his brother. This is a goo<I devise 
over, Martin v. Long, 2 Vern. 151 ; Pre. Ch. 
15. 

Bequest of 1,300Z. to testator’s daughter,- pro- 
vided if she died before tw^enty-one, and without 
issue, the legacy should go over to A. ; decreed, 
the devise over in case of the grand-daughter’s 


dying without issue under twenty-one is goo<l, 
the contingency being to happen before the 
legatee attains twenty-one. Pawlet v. Pogget, 

2 Yem. 86.' ■ . ■ 

Bequest of lOOZ. to A., to be improved till he 
should attain the age of tw'euty-one ; and in case 
he should die before tw’enty-one, or afterwards 
without issue, then the money to be equally divideil 
betw^een the testator's sons and daughter : — 
Held, the limitation over too remote. Grag v. 
Shairne, 1 Eden, 153. 

Bequest to the testators tivo natural sons witli 
survivorship upon the death of either before 
twenty-one and Avithoiit issue, but in the event 
of both dying without issue, over : the interest 
beyond maintenance to be added yearly to Ihe 
principal for their benefit to be paid when they 
attain tw'enty-one. The limitation over upon 
the death of both established : as to the accumu- 
lation : — Held, a vested interest : and the pay- 
ment only postponed. Kirli pat rich v. KirJi- 
patrich, Li Yes. 476 ; 9 R. R. 212. 

A. devises portions to his four children, pay- 
able at their respective ages of twenty-one or 
marriage : and in case any of them should die 
before the time of payment, or should die with- 
out issue, then his or their share to the survivor 
or survivors of them. One of them died under 
age, and Avithout issue. This, though a limita- 
tion of a personal estate, is good, but liable to 
the contingency of survivorship till it comes to 
the last of the four children. SlchoJlr v. SM niter, 
Pre. Ch. 528. 

Where Implied Gift to Issue.] — Testator 

gave a legacy to his son, an estate in fee to a 
nephew’, then several parts of his freehold estates, 
and the future purchase of freehold to be made 
Avith part of his personal property, and all his 
leasehold to his Avife for life ; then to his son 
and his issue laAvfuily begotten, or to be begotten, 
to be divided among them as lie should thiiilc fit. 
If he die without issue, as AA’ell present freehold 
and leasehold as the estates to be purchased to 
be sold, the produce to go over, no part of his 
present freehold and leasehold, or the estates to 
be purchased, to be sold during life of Avife and 
son ; all the rest, residue and remainder of his 
propertj^ and effects whatsoever and Avhereso- 
ever, after paying debts, «kc., to the Avife ; the 
son is tenant for life, and the devise over is 
good : but estates not mentioned do not pass by 
it. Jlocldey v. Maichey, 1 Yes. 143 ; 1 R. R. 
93. 

Bequest of a term of years to E. for life, 
remainder to the issue of R., in such manner 
as he should appoint, and for Avant of appoint- 
ment, remainder to the first son of the body of 
R., and if no issue male, to the daughters of R., 
as tenants in common, and not as joint tenants, 
and for default of such issue remainder over : — 
Held, that R, took an estate for life only. 
Keating v. Keating, LI. & G. t. Plunk. 291. 

A testator gave all his real and ]:)ersonal pro- 
perty in trust to be disposed of for the benefit of 
his daughter for life, and at her decease that she 
should be at liberty to Avill the same to issue as 
she might think fit, but in case of her dying 
without issue, then he wished the property to go 
to his brother and sister for their lives, or if IrLs 
broi her should die in the lifetime of his daughter 
then to his brother’s children : — Held, that the 
daughter took an estate tail in the realty, and 
an absolute interest in the personalty. Simmons 
V. Slnmons, 8 Sim. 22; 5 L. J-, Ch, 198. 
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WILL — Construction . 


Absolute Interest taken under Words giving I 
Estate Tail in Eealty— Where Interest only 
Given.] — A bequest that 4,0002. and a further 
sum of 1,5002. shall pertain to J. after the death 
of E. without lawful issue is too remote, and the 
whole shall vest in B. Glorer v. Stnrtlwff, 2 
Bro. aC.BB. ^ 

Interest of money is devised to A. for life, and 
if he die without issue, then the principal to go 
over to another. The remainder over is good. 
iSmnli Y. Clcre/\ 

N. devised an annuity of 3002. per annum to 
his wife for life, then to accumulate to make a 
portion for his first daughter who should marry, 
then in order to raise portions for other daughters, 
then to remain to his eldest son, and on his 
decease to the heirs male of his body, and, in 
case of his havinsrno issue, remainder to the next 
eldest son and li'is heirs male. The daughters 
married in the life of the wife : the eldest and 
two other sons of testator died, leaving the wife 
■without issue : this is not personal estate vesting 
absolutely in the eldest son (on the principle that 
it would be an estate tail in land), neither does 
it vest as an executory devise in the fourth son 
of testator, who survived : but it is an annuity, 
and being exhausted by tbe events, there being 
nobody to take it as such, sinks into the residuary 
estate of the testator. Turner v. Turner^ 1 Bro. 
C. C. 317 ; Ambl. 776. 

A testator gave to each of his five daughters 
4002. per annum for their lives, and after their 
respective deceases he gave the same to their 
children respectively, share and share alike, such 
children not to be entitled to more than their 
deceased parent’s share ; and in case any or either 
of his daughters should die without issue, then he 
directed such annuity to cease, and fall into the 
resifliie of his estate : — Held, that the words, “ in 
case any or either of his daughters should die 
without" issue,” did not give to the daughters an 
absolute interest in the amiiiibies. Hedges y, 
Ilarpvr^ 3 Be (t. & J. 120 : 27 L. J., Ch. 742 ; 
4 Jur. (N.S.) 1209 ; 6 W. B. 842. 

Where Corpus given.] — Personal estate 

bequeathed to F. H., her executors, administra- 
tors and assigns ; but in case of the death of 
F. H. without issue, remainder over ; this re- 
mainder over too remote, as it must be construed 
a general dving without issue. Big go v. Benslcy. 
1 Bro. C. C‘. 187. 

A testator, by his will, gave certain real and 
personal estate to his daughter for life, with 
power for her “ to will the same to her issue as 
she might think fit ; but in case of her dying 
■without issue,” the testator directed that the 
property should go to his brother and sister ; 
but if the brother died before the daughter, then 
to the brother’s children in ecpial shares : — Held, 
that the testator’s daughter took an estate tail in 
his real estate, and an absolute interest in his 
personalty. Bimnnvm Simmons^ 8 Sim. 22 ; 
r> L. J., Ch. 98. 

A testator, by his will, devises all his real estate 
to executors for tbe purposes therein after stated ; 
and after empowering them either to continue 
his business, or to dispose of it, he gives the 
profits of it in the one case, and interest of the 
money arising from such sale in the other,- and 
also the interest of the securities on which, the 
rest of his capital should be' invested, to his 
daughter for life, her receipt to be a discharge. 
He then gives the rents and profits of all his real 
■ estates to her durin g her life, and at her decease he 





devises and bequeaths to her heirs all his estates, 
real and personal, as tenants in common ; if his 
daughter has but one child, such child is to pos- 
sess the whole, but if she should die without 
issue, then at her decease he gives certain legacies. 
He next directs all his goods and effects to be 
sold, his said legacies to be paid, and a sum 
invested sufficient to purchase 1502. a year, 
which is to be paid to the husband of the 
daughter. He thm orders the real estates to be 
sold at the decease of his daughter, or at the 
decease of his brothers and sisters, according as a 
particular event may turn out : and he gives over 
to certain persons all the residue of his personal 
estate, including the proceeds of the sale of the 
real estates when sold, and the rents of them 
until they are sold. The daughter died without 
having had issue Held, that the daughter took 
an estate tail in the freeholds ; that, the real and 
personal estate being given over together, she 
took the personal estate absolutely : that the 
annuity of 1502. was charged both on the real and 
personal estate. BuhIi v. FeuncT, 2 Buss. & M. 
557. 

Devise and bequest to A., and the heirs of his 
body, with limitation over in case of no such 
lieirs : — Held, an estate tail in real estate, and an 
absolute interest in personal, the limitation over 
being void ; but if expressed “ if he leaves no 
such heirs,” it would be good, as confined to the 
time of the death, and not after an indefinite 
failure of issue. CrooheY . Be Ves. 197. 

Bequest of personal estate to one for life, and 
if he has no heirs, over :--Helcl, he took an abso- 
lute interest. BodetiY. Ambl. 398. 

J. H., by his w-ill, gave to C. H., his adopted 
daughteiv 20,0002. 3 per cent, consols, and his 
house and landed property to C. and M. The 
wnll then proceeded in the following terms : “ But 
in case of her death without lawful issue, I then 
will the money so left to her to be equally divided 
betwixt my nephew^s and nieces wko may be 
living at the time ; and the land, &c., at 0., to 
my nephew the Rev. J. H. : and that at M. to 
my nephew' Lieutenant J, H. ; and 1 request 
B. C. and S. D. to be her guardians, and allow- 
w'hatever they please for education annually, and 
after she has left school ; and if she mariies, it 
must be with their consent, and the property to 
be solely settled upon herself and children, and 
in no way changed or alienated”: — Held, that 
under this limitation the 20,0002. consols vested 
absolutely in C. H. Candy v. Camplell^ 8 Bligh 
(n.S.) 469 : 2 G1.&;F. 421. 

Bequest of portion of a chattel real “ to my son 
J., and if he die without a lawful male heir, his 
part of the land falls to his brother B. I also 
order that the part of the lands which I becpieatli 
to my son J. is to fall to his youngest son, without 
any incumbrance” : — Held, that J, did not take 
an absolute interest in his portion of the lands, 
and that the gift over to B. w'as not too remote. 
Bodds V. Bodds. 11 Ir. Ch. Bep. 374, 476, 

A gift by will of all testator’s funded property 
and other personal and real estate to his daughter 
B., she paying all his debts ; “and S. shall in no- 
w^ay dispose of any of the funded property, hut 
to hold the same for her natural life ; and if she 
should die Avithout issue, the landed property 
should go to J. for life. I will and direct that 
all the "funded property shall go to W. and her 
heirs for ever” -Held, that S. took the funded 
property for life only, and that on her death it 
belonged to W. Jlorill^ Bx parte^ Banlis’ Trusty 
&J.391. 
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WILL — Construction, 


Edate^ In ?•<*, 2 W. K. 
Cdc T, GoUe, 22 L. J., C, P. 148 
BamfovA v. Vhadw'HAt.^ 2 W. E, 51 


When not cut down.] — Under a devivSo 

of one estate to B. and his heirs, and if he dies 
without lawful issue then to W., he pay in o; his 
two sisters 500?. apiece, and a devise of another 
estate to W. and his heirs, and if W. die without 
lawful issue then his estate to B., he paying? his 
two sisters 500Z. apiece, and if R. and W. die 
without lawful issue then to testator’s three 
daughters and their surviving issue ; Pu took an 
estate in fee wdiich was not cut down to an 
estate tail. Fhlter v. Barrij, 2 liog. 153. 

A testator devised real estates to his son and 
i his heirs, and then declared that in case his 


to testator’s son J. or his heirs the sum of 
25oZ. twelve months after the decease of testator’s 
daughter S. After the testator s death S. exe- 
cuted a disentailing deed, by which she affected 
to convey the property to trustees upon trust for 
the survivor of herself and her husband, 
without issue, leaving 


S.died 

her husband surviving, 
and the title deeds of the property were in his 
possession. On a special case, submitting the 
questiotis whether the husband of S.was entitled 
to retain the deeds, and wdiether the charge of 
250?. in favour of J. was a valid charge upon 
the property : — Held, having regard especially to 
the two charges of 50Z. and 2oOZ. created hj the 
testator’s will, that S. took an estate in fee- 
simple with an executory devise over in the event 
of her dying without leaving issue living at her 
death, and therefore that the husband of S, was 
not entitled to the deeds, and that the 250Z. was 
a valid charge on the property. Blinston v. 
WarhirtoH, 2 K. & J. 400 ; 25 L. J., Ch. 468 ; 
2 Jur. (N.S.) 858. 

A testator devised realty to trustees on trust 
to pay the rents and income thereof to his wife 
for tile maintenance, education, and benefit of 
his infant son until twenty -one, without liability 
to account for the same, and upon his said son 
attaining twenty-one, then upon trust for him 
absolutely ; but "if he should die under twenty- 
one without leaving issue, then upon trust for 
i his said wife during life or widowhood, with 
remainder over : — Held, that the infant son was 
a tenant in fee-simple in possession, with an 
executory limitation over. Morgan'^ Estate^ 
In re, 24 Ch. B. 114 ; 48 B. T, 964 ; 81 W. E. 
948. 

Death under Twenty-one and without 
Issue.’ n-— A testator by his will devised S. and 


nephews and nieces. Gr. died an infant and 
unmarried ; and on petition bj' H. to have 
certain money paid into court by a railway 
company, paid out to him — ordered accordingly ; 
and lield, that the wife took a life estate until 
eldest son attained twenty-one, and that there 
were three estates tail successively, and H. was 
now tenant in tail. The after-born child pre- 
sented a comiter-petition, which was dismissed 
with costs as against the company ; but the costs 
of the daughter ami H. appearing separately : — 
Held, not costs occasioned by adverse claimants. 

YOU, XV. 
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H. estates to trustees upon trust for E. and the 
heirs of his body, but in case he should die 
under twenty-one, and without issue, H. estate 
was to be in trust for A. and the heirs of her 
body, but in case she should die under twenty- 
one, and without issue, upon the same trusts as 
were thereinafter declared concerning S. estate ; 
and if B. should die under twenty-one, and 
without issue, as to S. estate, for the testator’s 
son and daughter-in-law for their lives and 
subject to tlie trusts thereinbefore thereof 
declared, in trusts for other persons named. 
Both E. and A. attained twenty-one, and died 
without issue. Per Lord St, Leonards : — The 
proper construction of the devise is, that the 
estate should go over if E. died at any time with- 
out issue. Grey v. Pearson^ 6 H. L. Cas. 61 ; 26 
L, J., Ch. 473 ; 3 Jur. (KS.) 823 ; 5 W. E. 454. 

Death without leaving Issue.] — Death with- 
out leaving issue signifies, as to real estate, a 
general failure of issue. PranMin v. Lay.^ 6 
Matid. 258. 

Feme covert, by will pursuant to power, leaves 
to her husband “ all the profits and revenues of 
my estate of A. and B. for life, and after his 
death my said estates to my children, if I should 
leave any to survive me ; hut if I leave no such 
child or children, nor the issue of such, the said 
estates to J. PL, making him sole heir in default 
of issue, and after the death of my husband.” 
The children take an estate tail, not fee-simple, 
and the remainder to J. H. is good, not a con- 
tingent executory limitation on her dying with- 
out children living at her death, but a general 
dying without issue. Simtliby v. Stonehinm, 2 
Yes.fill. 

A gift of real estate to A. for life, with re- 
mainder to her children as tenants in cemmon, 
and in case A. should die without leaving lawful 
issue, then with remainder over, is a Igift to A. 
for life, with remainder to her children for life, 
with remainder to A. in tail. Parr v. Sicmdels, 
4 Euss. 283 ; 6 L. J. (O.S.) Ch. 99 ; 28 E. E. 90. 

Devise to A., B, and C., &c., share and share 
alike, for their lives, remainder to their respec- 
tive children, for their lives, and so to be con- 
tinued from issue to issue for life ; but if any of 
them die, leaving no issue, their shares to go to 
the survivors for their lives, and the issue of such 
of them as shall be dead, and for default of any 
issue then over : — Held, that A., B., C., &c., take 
estate tail with cross-remainders. 21ortimer v. 
Wed, 2 Sim. 274 ; 29 E. E. 104. 

Devise to A, for life, with remainder to B. and 
his heirs, but if B. died in the lifetime of A., 
without leaving lawdul issue, then immediately 
after the death of A. the lands were to be sold, 
and the produce divided. And in case B. should 
outlive A. and die “without leaving any lawful 
issue,” then the lands were to be sold by B.’s 
executors, and the proceeds divided. B. survived 
A. : — Held, that he took an estate tail, and not 
an estate in fee, wuth an executory devise over, 
and therefore that he could make a good title to 
a purchaser. Feakes v. Standley, 24 Beav. 485. 

Confined to Life of Tenant for Life.] — 

"Where a testator, after making particular dis- 
positions during the lifetime of his widow, and 
certain absolute dispositions in favour of his 
children to be effected by conveyance from the 
trustees of the will at her decease, directed that 
“ if any of my said children shall die without 
leaving lawful issue them surviving the property 




hereby devised and bequeathed to each of my 
said children shall be equally divided amongst 
my surviving children ” : — Held, that, according 
to the whole scope and intention of the will, the 
time of dying without lawful issue was confined 
to the time before the grant of the absolute 
interest, that is during the lifetime of the widow ; 
and that after conveyance of the absolute 
interest, no defeasance was contemplated. Lemin 
Y. ICiUey, 13 App. Gas. 783 ; 59 L. T. 675 — F. C. 

Death without leaving Heirs of the Body.] — 

Devise to A. and the heirs of his body, but if he 
leaves no such heirs, over : — Held, that limita- 
tion over would be good as confined to tlie time 
of his death and not after an indefinite future of 
issue. Croolie v. Be Vandcs, 9 Yes. 197. 

Gift over after Legitimate Heirs,] — Limita- 
tion over after legitimate heirs, too remote, unless 
capable of being confined to the period of the 
party’s death, Barret v. Beehford, 1 Yes. Sen. 519. 

Death leaving no Son.] — One devises all his 
lands, after the death of his executors, to A. and 
his heirs for ever ; but if he die, leaving no son, 
then to B. This is a good executory devise to B. 
if A. dies without issue, because the contingency 
must happen within the compass of a life. FaB'fax 
V. Heron, Pre. Ch. 67. 

Gift over on Failure of Testator’s own Issue.] 

— The testator, being married and in ill health, 
devised the estates in question, after failure of 
issue male of his own body (and issue male would 
have taken under his marriage settlement), to 
the defendant, who was his heir-at-law, for life, 
with remainder over : — Lord Horthington de- 
clared, that the devise, being after a general 
failure of issue male, was too remote and void, 
and that the defendant took as heir-at-law ; but 
reversed upon a bill of review. Lytton v. Lytton, 
4 lb*o. C. 0. 441. 

A testator was tenant for life of two estates 
with remainder to his wife for life, with remainder 
to their first and other sons in tail male, with 
remainder to himself in fee. By his will (made 
before 1837) he devised one of the estates, “ in 
default of issue of his body, and subject to the 
life interest of his wife,” to trustees for his brother 
E., for life, with remainder to his first and other 
sons in tail male. And he devised his other 
estate, “ in the same terms,” to the same trustees, 
to raise money to pay his debts and subject 
thereto, in trust for his brother E. for life, with 
remainder to his first and other sons in tail male. 
The testator died without issue : — Held, that by 
the words “ in default of issue,” the testator in 
the case of the estate devised to pay debts, clearly 
referred, not to a general failure of issue, but to 
a failure at the time of his death ; that the 
same construction must prevail as to the other 
estate ; and consequently that both estates were 
well devised. Bagot v. Legye, 4 H. E. 492; 34 
L. L, Ch. 156 ; 10 Jur. (H.S.) 994 ; 10 L, T. 898 ; 
12 W. E. 1097. 

A devise to A. and B. and their heirs in default 
of issue male and female of the testator’s own 
body, is, at the testator’s death, a devise in 
possession, and not an executory devise ; the 
contingency being determined at the instant the 
will takes place, viz., at the death of the testator 
without issue. French v. Cadd&ll, 3 Bro. P. 0. 
257. 

An. estate at 0, was settled on A. for life, 
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reinaiiidtT to hi?? and other sons in tail 
male, rcmaiiuler to A. in fee. A . devised as 
f<'»ik(\vs ; "As to the reversion and inheritance 
iif the freehold estate at C., purchased by me in 
])ur>iiniice of my marriage articles, bearing date, 
Ac., ill ctise of failure of issue of my body by my 
said wife, I give and devise the same,” kc. He 
then limited" the. estate to his brothers in succes- 
sion, and To their respective first and other sons 
in rail male. The court was of opinion that the 
d(.‘vise was u’ood, Eficriou v. Jones, 3 Sim. -109 ; 

1 lluss. .V, :\L im : 3U R. R. 178, ' 

A term being limited in trust for H, in tail, 
remainder if I die without male issue in the life 
of H. to C, in tail : the remainder is good, 
Ilon'anl v. Alirfolli (J5?/A’e), 2 Swan. 4o4. 

If porsoiipdty be bequeathed to wife and 
childreiL ainl in case she die without issue by 
him a bequest over : — Held a good executory 
bequest. iV/Y v. WiUinms, 9 Mod. 209. 

Estates settled on the husband for his life, 
with remainder to his sons successively in tail, 
Tcmainder to the husband in fee, were devised 
by the husband, in case he should die without 
Raving any issue by his wife, to his wife for her 
life, remainder to liis brother for his life, with 
remainder in trust for sale, with a direction to 
pay 4,000/. out of the proceeds, rents and profits, 
to "the eldest daughter of the brother, to be a 
vested interest on her attaining twenty-one or 
on <lay of marriage : — Held, that, upon the true 
construction of the will, the ulterior limitation 
depended on the failure of issue at the death of 
the testator, and not on the general failure of 
issue, and that the daughter was entitled to the 
4.000/. JR i/e s Settlem ent, Li re, 10 Hare, 106 ; 22 
L. Jm Ch. 845 ; 16 Jur. 1128 ; 1 W. R. 29. 

^Yhere the ulterior limitations in a will are 
made to depend upon a failure of issue of the 
testator, and there are found amongst the 
ulterior limitations provisions which could not 
reasonably be meant to depend upon a general 
failure of issue, the will is to be construed as 
referring to a failure of issue at the death, and ' 
not to a" general failure of issue. Jh. 

The fixing of the time of the death of living 
persons as the period of payment, considei’ed as 
inconsistent with tlie notion that the legacy was to 
take etfect only on general failure of issue. Ih. 

“At Decease.”]— A testator who died in 

1888, devised his residaary real and personal 
estate to his eldest son and his heirs, executors, 
tYc. ; provided that his will was, that, in case his 
said son should die without leaving any lawful 
issue of his body, such part of his said residuary 
estate as was freehold and situate in certain 
places should at his death be divided into two 
equal parts, one of which parts he gave to his 
second son and his heirs, and the other to his 
daughter and her heirs : — Held, as to such part 
of the testator’s residuary estate as was freehold 
and situate in the places named, that his eldest 
son took, not an estate tail in it, but an estate 
in fee, with an executory devise over to take 
■ effect at his death, in case he should have no 
issue then liviim*. Laries, Ex parte, 2 fc3im. (N'.S.) 
114 ; 21 L, J., Ch. 185 ; 15 Jur. 1102. 

A devise to J., W., C., kc., and their heii’s, 
each in due succession as named, with usual 
limitations in failure of issue in A. B., and on 
the decease of A. B., does not import an indefi- 
nite failure of issue in A. B., but the limitation 

• over to J., W., &c.< is good by way of executory 

• devise, these words meaning issue living at the 


time of decease of A. B., the first taker. Stratford 
V. Pornell, ! Ball & B. 1. 

“After Decease.”]— A testator devised 

lands to his son A. and his heirs for ever, and in 
case A. should die without lawful issue, desired 
that, after his death, all the property should go 
to his daughter and her heirs ; and in case both 
A. and the daughter should die without lawful 
issue, desired the property should go to his 
brothers : — Held, an estate tail in A., and not fee- 
simple, with an executory devise over. Jones v. 
Byan, 9 Ir. Eq. B. 249. 

A devise of real estate to A., “ and his heirs 
and assigns for ever,” and, from and after liis 
decease without issue, ‘‘ to be equally divided 
amongst the then surviving legatees, share and 
share alike ” : — Held, that the first limitation to 
A., being of an estate in fee in the largest terms, 
and The gift over being to the survivor of certain 
ascertaiiied persons, a personal benefit was 
intended for them, and therefore the gift over 
must be taken to refer, not to an indefinite failure 
of issue, so as to cut down A.'s estate in fee to an 
estate tail, but to a failure of issue to take place 
within the lives of the executory devisees ; and 
that event not having happened: — Held, that 
the executory devise had failed, and the estate 
in fee of A. became absolute. Greenwood v. 
Yerdoii, 1 K. & J. 74 ; 3 Eq. B. 181 ; 24 L. J,, 
Ch. 65 ; 3 W. R. 124. ' 

“ In Case of Death.”] — A devise to A. 

and to his heirs and assigns for ever, and in case 
he should die without child or children of his 
body lawfully begotten, a gift over to the children 
of B., their heirs and assigns for ever, on the 
decease of A. : — Held, to confer an estate in fee- 
simple upon A., subject to be defeated by an 
executory devise, if, at his decease, there should 
be no issue of A. living. Parher v. BirJis, 1 
K. & J. 156 ; 24 L. J., Ch. 117 ; 8 W, R. 102. 

A testator w^as possessed of two estates in 
Ireland, Flesk Castle and Dick’s G-rove. The 
former he held under a lease for lives renewable 
for ever : the latter he held in fee. In 1838 he 
made a will, in which he said, “ I give, devise, 
and bequeath to my son John Coitsnia-nn all 
those my property, lands, tenements, and pre- 
mises at and about Flesk Castle,” together with 
plate, furniture, &:c. “ I also devise and bequeath 
to my son John Coltsmami my lands, tenements, 
and premises at Dick’s Grove.” All his estates, 
&c., were made chargeable with an annuity to 
his wife.’ tie afterwards made a codicil, in’ 
which he said, ‘‘If it should happen that my 
son John Coltsinann die without heirs of his 
body lawfully, ko., in that case, and in default 
of such heirs, I do hereby devise and direct that 
my lands, &;c., at Flesk Castle, and the plate and 
furniture in my will specified, also my lands, &c., 
at Dick’s Grove,” all charged with the annuity 
to his wdfe, “ and also with a reasonable provision, 
made with my consent, by my son for his wife, 
payable for her life, shall at my son’s death 
descend and be transferred to my grandson 
Daniel Cronin, his heirs, &c., for ever, the heir 
for the time being to add the name of ‘ Colts- 
mann ’ to the name of Cronin.” In the event of 
the contemplated death of the son without heirs, 
a charge was created in favour of a married 
daughter. . The son never had any child. While 
in possession he executed disentailing deeds of 
both estates, and devised them to his wife : — 
Held, that, reading the will and codicil together, 
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John Coitsmann took the estate of Flesk Castle i any children :—Held, on objection to title taken 


■ 


ii f 1*' 


I ' 


in fee, with an executory devise over to Daniel 
Cronin, in the event that happened of John 
Coitsmann dying without heirs of his body living 
at his death ; and, as to Dick’s Drove, that as 
the law then (1835) stood, the gift was a gift of 
that estate to John Coitsmann for life only, with 
a contingent remainder to Daniel !Cronin, in the 
event of John Coitsmann dying without heirs of 
his body living at his death. Coitsmann v. 
Coltsmamu L. E. 3 H. L. 121 : 16 W. E. 943. 
Bee also Fmj v. Fay, 5 L. E., Ir. 274. 

Implied (rift to Issue.]— Testator devised the 
residue of his freehold estates to his son S. for 
life, remainder to such issue male or female as 
S. should .appoint ; but if S. should die without 
issue male or female, testator devised same to his 
daughter M., if she married with consent, and 
to the issue of such marriage male or female. 
M, married with consent, and S. died without 
issue ; — Held, that the defendant, a son of M., 
took no estate under the will. Beasley v. llouri- 
gan, Hay. & J. 497. 

Devise to testator’s son A., and to his issue 
male and female, in such shares, manner and 
proportions as he might by deed or will appoint, 
with power to Jointure a wife ; and in case of 
the death of A. without lawful issue, then to 
testator’s three daughters equally, share and 
share alike, as tenants in common, and not as 
joint tenants, and to their heirs and assigns 
Held, that A. took an estate tail, WMtsltt v. 
Thompson, 12 Ir. Eq. E. 119. 

A testator devised the lands of A. to his son 
S. during his natural life sans waste, remainder 
to trustees to preserve, &c., and from and after 
the decease of the said S. to the use of the 
heirs male of the said B., in such shares and pro- 
portions and subject to such charges as the said 

S. should by deed or will appoint ; and in case 
of the said B. dying without issue male, to permit 
his second son J. to receive the rents for his life 
sans waste, remainder to trustees to preserve, 
&c. ; and from and after the decease of the said 
J. to the use of the male children of the said J. 
in the same manner and with the like power of 
appointment, and charging as he had herein- 
before devised the same to the male children of 
his son S., with remainders over in the same terms 
to testator’s third son T., and remainder to his 
male children, and remainder to his own right 
heirs. He then devised the lands of B. to his 
son J. for life, with remainder to his male chil- 
dren as he should appoint, and in default of 
appointment to the first son of J. and the heirs 
male of his body, remainder in like manner to 
the second, third, and every other son of J., and 
if J. died without issue male to S., to be disposed 
of among his issue as he should think proper ; 
and he directed that if S. should die without 
issue male, and that in consequence thereof the 
lands of A, should descend to his second son J, 
and issue male, then the lands of B. should 
immediately descend and go to T. and his issue 
male, and he gave powers of leasing to S., J, and 

T. , as they should respectively become seised of 
the said estates : — ^Held, that S. took an estate 
tail in the lands of A. Phillips v. Phillips, 
10 Ir. Eq. E. 618, 

Express Dift for Life enlarged into Estate 
Tail by Implication.] — An express limitation 
for life, follow’ed by a limitation over, in case 
the taker should die without issue not leaving 


in a suit for specific performance, to confer an 
estate tail. MaeheU v. Weeding, 8 Bim. 4 ; 5 

L. J., Ch. 182. 

Devise in trust for the testator’s daughters, 

M. and C., for their lives, for their separate use ; 
and in case both M. and C. should die without 
leaving issue, then over-implied estates tail to 
M. and C., with cross-remainders in tail. Stan- 
house T. Gaslell, 17 Jnr. 157 ; 1 W. E. 77. 

All estate for life cannot be enlarged to an 
estate tail by connecting it with a gift on failure 
of issue living at a particular time, as it may by 
connecting it with a gift upon the failure of 
issue generally. Jenhins v. Hughes, 6 Jur. (x.s.) 
1043 r 8 W. li 667. 

A gift of real estate to A. for life, with 
remainder to her children as tenants in common, 
and in case A. should die without leaving lawful 
issue, then with remainder over, is a gift to A. 
for life, with remainder to her children for life, 
with remainder to A, in tail. Parr v. Swindells. 

4 Euss. 283 ; 6 L. J. (O.S.) Ch. 99 ; 28 E. E. 90. 

In a devise of land to A. for life, and if A. die 
without issue then to B. ; though here is an 
express estate for life to A., yet the subsequent 
words will turn it into an estate tail : but where 
lands are devised to A. for life, remainder to trus- 
tees, &c., remainder to his first, &c., son in tail male,. 
&c., and if A. dies without issue, then, &c., this 
will not give an estate tail to A. ; but the words- 
‘ ‘ without issue,” must be intended ‘ ‘ without such 
issue.” BluMorn v. Fdgley, 1 P. Wms. 606. 

J. being seised of some lands in fee and cestni 
que trust or other lands, devises them to A, for 
life ; remainder to his first and second son in 
tail male (going no further) ; and after A.’s 
death without issue male, then to a charity : — 
Held, that A. was tenant in tail until issue born,, 
saving as to the trust estate. Att,- Gen, v. Sutton,- 
3 Bro. P. C. 75 ; 1 P. Wms. 754. 

Devise to S. for life, remainder to his eldest son 
and his issue male, and for want of issue of S., to, 
&:c. S. died without issue, and : — Held, he took 
an estate tail in remainder, as in Langley v.. 
Baldwin, 1 Eq. Cas. Abr., pi. 29, cited in 1 
P. Wms. 759 ; 1 Yes. Sen. 26. Stanley v. Len- 
nard, Ambl. 355 ; 1 Eden, 87. 

The court held, upon the particular language- 
of a will, that an estate tail would not be implied 
in A. and B., though an estate was given to them 
for life, and the property was, upon failure of 
their issue male, limited over to their grand- 
daughters, and there was no express limitation 
which would include all their issue male. Jlims-- 
ton V. Platt, 7 L. J. (O.S.) Ch. 20. 

A testator, in a very ungrammatical and: 
obscure will, devised real and personal property, 
so as to vest the whole legal interest in tnistees, 
in trust for A. and B., during their lives to their 
separate use. Some unfinished and unconnected 
portions of sentences succeeded, and these were 
followed by a direction that, after the decease of 

A. and B., and failnre of their male issue, the- 
property should go to the grand-daughter. A. and 

B. had each only one child, a daughter, and both 
these daughters were mentioned in the will : — 
Held, upon the whole context of the will, that 
A. and B. were only tenants for life, and that an 
estate in tail male was not to be raised in them 
by implication. Houston v. Hughes, 5 Euss. 116.. 

When the general intent is to make a strict 
settlement, it'’ shall prevail, though some of the 
limitations may seem contingent ; but where the 
intent to create an estate tail is not plain, but 





estate for life, with remainder to his eldest son in 
tail male, and reversion to him in tail male ; and 
(2) that the will did not come within the Wilis 
Act (1 Yict. c. 26, s. 29), as the words '' in default 
of issue male ” appeared from the context to 
mean an indefinite failure of issue male. Neville 
V. Thaeher^ 28 L. R., Ir. 344 — C. A. 


entered into })Ossessiori of the property and died 
in 1882. leaving a son, W. E, B., who entered 
into possession of the property’, and contracted 
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doubtful, the court will lay hold of anything, : gift following on the gift to W. B. for life, was 
rather than put it in the power of a person on a ■ equivalent to a word of limitation, and, therefore, 
remote contingency to bar all subsequent re- ‘ by the rule in SheUey’s case, gave W. an estate 
niaiuders. iirf// /V/zYicr v. Tiv/c-y, 3 Atk. 781, 797. ; in tail male, and as this had not been barred, 
J. devised all his lands, &c.,'to his daughter, i W. E. B. w^as entitled to the property for an 
B.. for life, reiiiaiiider to trustee to preserve, Ac., ! estate in tail male. Bird and Banna rth In /r, 
renminder to the use of the first son of B., | 69 L, T. 166. And see QmttanY. Zangdale^ 11 
remain! ler to the heirs male of i;lie body of said ■ L. R., Ir. 473. 
first < 011 , with divers remainders over, and in case j 
of tho Jealii of B. -svithout issue of her tody 5 i}. 

living at her decease, then testator devised said ^ ' 

lands to his trustees until his cousin C. should Object of s. 29.] — The object of the 29th 
attain the age of twenty-one ; and incase of the ' section of the 7 Will. 4 & 1 Yict. c. 26 is to 
death of C. under twenty-one without issue, then redress the inconvenience arising from the words 
to B. f.u* life, remainder to his first, Ac., son in ' dying without issue,” and similar words having 
tail, remainder to E. for life, remainder to liis ' acquired a legal meaning dilfereiit from the 
first, Ac., sou in tail, remainder over. The Lord ' popular meaning. Greenway v. Graenway, infra. 
Chancellor inclined to confine the contingency in i 

the will of J. of B.'s dving without issue of her i Operation when Excluded.]— In ascertaining 
body living at her death to the death of C. under I whether the words “ die without issued’ in a will 
twentv-oiie, and that the subsequent limitations I made subsequently to the 1 Yict. c. 26, mean an 


to 0. after attaining twenty-one, and to D, and 
E are not contingent but vested remainders. M. 
775 ; Ambl. 204. And see 2 Ken. Ch. 40. 

Testator devised to S. K. certain real estate for 
life, charged with the annuities mentioned in his 
will, and then proceeded : “ But in case the afore- 
said annuitants, or any of them, shall survive the 
said S. K., I then give the aforesaid estate unto 
the eldest surviving son of S. K., charged with 
the aforesaid annuities ; but in default of issue 
male, I give the above-demised premises unto 
Ins brother T. K., charged in like manner with 
the aforesaid annuities, and unto Ids eldest sur- 
viving son on the same eonditioiis ; but in default 
of issue male, my will is, that the aforesaid de- 
mised premises do descend unto my lieirs-at-law, 


indefinite failure of issue, a contrary intention, 
within the meaning of s. 29,is not to be inferred 
from the nse of those very words. O'Blerne, 
In n\ 1 Jo. A Lat. 352 ; 7 Ir. Eq. R. 171. 

Under a bequest of personalty by will executed 
subsequently to the 1 Yict. c. 2^6, to “ A. and B., 
to be divided equally, with a request to xA. that, 
should he die without lawful issue, the property 
which I bequeath him shall revert back to the 
sons of B.,” A. does not take an absolute 
interest in the moiety. Ih, 

Mere presumption of intention is not sufficient 
to exclude the operation of the 29th section of 
the Y^ills Act. MkIKent My. Aet 1856. In re^ 
Bate, Bx parte, 1 H. R. 470 ; 11 W. R. 4l‘7. 

A testator, seised in fee of one moiety of 


charged nevertheless with the above-mentioned ! estates, of the other moiety of which he was 
annuities.” S. K. survived all the annuitants | tenant for life, with the remainder to his eldest 
mentioned in the will, and after his death J. K., | son T. in tail male, after reciting in his will that 


his eldest son, and heir-at-law, enjoyed the estate 
during his life, and then died, leaving a widow 
and an only daughter : — Held, first, that the dis- 
positions of the devised estate after the death of 
B. K. were not meant to be contingent on his 
being survived by all or any one of the annuitants 
mentioned in the will ; secondly, that S. K. took 
an estate in tail male, and this estate not having 
been barred either by himself or by his eldest 
son J. K., his second son 8. K. was entitled to 
the estate as tenant in tail male, subject to the 
dower of J. K.’s widow. Key y. Key, 4: De G. 
M. A G. 673 ; 1 Eq. R. 82 ; 22 L. ffi. Ch. 641 ; 
ITJur. 769. 

Devise to T. during his natural life, and from 
and after his decease unto his eldest son if be 
should have arrived at the age of twenty-one 
years, and in default of his having a son, then 
over. T. died leaving an eldest son a minor : — 
Held, that on the death of T. the eldest son took 
an estate in fee liable to be devested on his death 
under the age of twenty-one, with an executory 
devise over in that event to T. in tail. Andreic 
V. Andrew. 46 L. J., Ch. 232 ; 1 Ch. D.410 ; 34 
L. T. 82 ; 24 W. R. 329. 

G., who died in 1837, by will devised certain 
freehold hei-editaments to 'W. B. for life, and if 
he should die -without having a son, over. N. B. 


he had expended large sums of money in improve- 
ments on his house and demesne of M., of which 
T. would have the advantage, charged the moiety 
■which he held in fee, and which lie stated he 
intended leaving to T. as thereinafter mentioned, 
with 1,000L for his second son G., and l,o00Z. for 
his third son J. R., to be seemed to them by T. at 
the testator’s death or on T. coming of age ; and 
in case either should die without issue, his portion 
was to be paid or secured to the survivor ; and in 
case T. should die without issue, or G. should 
become possessed of the estates, that then he 
should secure that sum of 2,500Z. to J. R. ; and 
after reciting that the house and demesne of M., 
as -well as a moiety of estates, were settled on his 
marriage in tail male, he left the other moiety to 
his son T. during his life and to his eldest son 
and his heirs in tail male ; and in default of his 
issue male, then to his son G. for life and his 
issue in tail male ; and in default of his issue 
male, to his son J. R. and his issue in tail male; 
subject to S.OOOZ. for any younger child or chil- 
dren of any of them who inherited ; and in 
default of male issue, he devised his said estates 
to the daughter or ckughters of T., G. or J. R. 
respectively ; and in default of issue male or 
female, to his (the testator’s) daughters in fee, as 
tenants in common : — Held, (1) that T. took an 
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A testator, in 1846, gave his residuary real and 
personal estate to J. H. L. and the heirs male of 

but in case 


By Variation of Words Used— Death 

without Issue under Twenty-one.] — The 29th 
section of the Statute of Wilis has no application to 
cases in which the words “ dying without issue ” 
are combined with other words, such as “ dying 
under twenty-one,” -which additional words; upon 
the authority of decided cases, modify their 
meaning. J/orru v. 3forpis^ 17 Beav. 19S ; 1 Eq. 
E. 167 ; 17 Jur. 966 ; 1 W. E. 377. 

A testator devised an estate in fee to his son, 
but if he should die under tweiity-one,_ over. 
By a codicil he limited die estate over in the 
event of the son dying without issue, “ or ” 
under twenty-one : — Held, that “ or ” must be 
read “ and,” and that the executory devise over 
took effect only on the happening of both events, 
and consequently that A., on attaining twenty- 
one, had an absolute estate in fee simple. Ih. 

Semble, also, that if the clauses were con- 
strued disjunctively, the devisee would have an 
estate tail by virtue of the words “ die without 
issue,” notwithstanding the 1 Viet. c. 26, s. 29. 


his body lawfully begotten for ever 
of his death without heirs male of his body law- 
fully begot, then the property to go to P. C. L. 
in tiie same manner ; and if P. C. L. should die 
without heirs male of his body lawfully begot, 
then the property to go to A. in the same manner. 
By a codicil the testator, after reciting that by 
his will he had directed tliat in the event of the 
death of J. S. L. without leaving male issue him 
surviving” the residue of his real and personal 


Death without Issue” following Gift 

to Heirs.]' — A. gave his real and personal estate 
upon trust as to the income for his brothers, E. 
and G., or the heirs of their bodies, and declared 
that if either brother should die leaving heirs of 
his body, then the share of such brother should 
descend to such heir 


_ but if one brother should 
die without lawful issue, then the whole income 
should be paid to the surviving brother, or in 
case of his death also to his lawfully begotten 
heir ; but in case both brothers should demise 
without issue lawfully begotten, then the whole 
property should be divided among the testator’s, 
nearest of kin ; and he appointed executors, 
with power to appoint other executors, as to 
them might seem fit, also with full power to get 
in and receive all moneys or securities for money, 
and to sell, dispose of, and convert into money 
all other his real and personal estate, either by 
public auction or private contract, as to them 
should seem meet : — Held, that there was an 
effectual gift over of the personalty to the next 
of kin in the event of E. and C. dying without 
leaving issue at their respective deceases. Green- 
loay V. Grpsnwa tj^ 2 I)e G-. F. & J. 128 ; 29 L. J., 
Ch. 601. Affirming 1 Gift'. 131 ; 5 Jur. (N.S.) 888. 

A testator devised his fee simple lands to he 
I equally divided between his sons J. and T., and 
then proceeded as follows: “The fee simple 
estates and the freeholds to descend to the heirs 
of J. and T. for ever \ but in the event of both 
I sons dying without issue, then to be equally 


issue” are 'words importing an indefinite failure 
of issue within the meaning of s. 29 of the Wills 
Act. U})Um V. Hardman (supra) followed. 
Bdwardn^ In fe^ Edwards y. EdmardSy^^ L. J., 
Ch, 179 ; [1894] 3 Ch. 644 ; 8 B. 618 ; 43 W. E. 
169. 

Death of A. without Issue in Lifetime of 

B.] — A testator since the Wills Act devised real 
estate to A., and if he should die without leaving 
lawful issue in the lifetime of B., then over. A. 
died in the lifetime of B., leaving issue one child, 
who also died in the lifetime of B. : — Held, that 
the gift over took eftoct. Jarman y, 35 
L. J., Ch. 821 ; L. E. 2 Eq. 784 ; 14 W. E*. 1011. 


no _ change in the meaning of the expression the children of A. He then gave the residue of 
“die without heirs of the body,” and therefore his estate and effects to his trustees, upon trust 
(“without heirs,” in the will, meaning “without for all his children in equal shares, and the heirs 
heirs of the body,” B. being illegitimate) the will of their respective bodies. The following words 
did not confer the absolute interest on B., -with were then added in a parenthesis : “ except as 
an executory devise bv0r in the case of his dying to my son A. and his children, wffiose share, in 
without issue living at his death, hut an estate consequence of the 1,000^. set apart for him and 
tail, and, the property being leasehold, the abso- them as aforesaid, shall be rated at 1,OOOL less 
lute interest. Sallery^ In 11 Ir, Oh, B. 236. than that of any other child.” The 'will then 
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declared that. In case of a failure of issue of any ; 
chihh the share of him or her whose issue shoultl ; 
fail slioiiUl he iield on the trusts therein nientioneih ' 
The testator left freeholtl estates and per.sonalty | 
applicable to the trusts declared of the residue : — i 
Held, that the words “ failure of issue" were not ; 
made by the 2hth section of the Wills Act to; 
nsean failure of issue at tiie death of A. 6fn‘pn 
T. (rrec/t. 3 De ft. bm. 480 ; IS L. 3,, Ch. 405 ; 
14 Jur. 73. 

See (dno c/'ovc.v. post. col. 1275. j 

Td. When Beferahle to the Objects of a 
Prior Devise. 

i. fdfts ()fPem??iaIfy. | 

“Issue’’ read “Such Issue” and confined to j 
Children.] — The words ** if he shall happen to die i 
without issue*’ may be so controlled by the | 
context ol; a will as to mean children, and the 
remainder over will in that case not be too 
remote. AU.-Gen. v. Baylet/y 2 Bro. C. C. 

Three annuities for a term of years bequeathed 
in trust for three children, A., B. and C., 
respectively for life ; in case of the death of 
either leaving any child or children, his or 
her anniiiti' to be equally divided between 
such child or children, share and share alike ; 
in case of the death of either without issue, 
his or her annuity to go to the survivor 
or survivors of them equally, share and share 
alike, with a limitation over in case of the deaths 
of nil without issue as aforesaid. A. died with- 
out issue ; A.’s annuity went to B. and C., sub- 
ject to the contingent limitation over ; and upon 
B.’s death leaving children, belongs in moieties | 
absolutely to his administrator and C. Yandrv - 1 
(jKrht Y.iUtdie, 2 \Qii. D'dS, 1 

Produce of estate devised for sale directed to 
be paid between J. and A., the wife of B., in 
equal proportions, sliare and share alike : and in 
case either should die leaving children, trustees 
to stand possessed of moiety so given to J. and 
A. to ami for the use and benefit of such child or 
children at twenty-one, equnlly to be divided if 
more than one, and until tweiity-onc ntoney to 
be invested in funds, interest for children’s 
maintenance. If either J. or A. should die with- 
out children, survivor to take share ; — 1-leld, J. 
and A. only tenants for life. Farthlnq v. AUau 
2Madd. 310: 17 B,. li. 223. 

Limitation of a trust of a term to a man for 
life, remainder to his first, &c., son in tail, and 
for want of issue male then to all his daughters ; 
there never having been a son, adjudged the 
trust to the daughter cood. lit gy inti v. Bowler., 
I P. Wms. 08 ; Salk. 153 ; 2 Yeni. GOO. 

Bequest of an annuity to A. and B., and to 
the survivor for life ; and if A. should have any 
‘‘children,” then to be equally divided between 
them ; but if A. should die “ without lawful 
issue,” then to 0. and his heirs for ever : — Held, 
that the children of A. took absolute interests in 
a perpetual annuity. Roldnmi v. Hunt, 4 Beav. 
450. 

Bequest of personal estate to A. for life, 
remainder to the children of A. equally, and in 
default of issue of A., upon trust to sell and 
divide equally amongst B. and C. and all their 
children “ then ” living, share and share alike : 
— Held, that the gift was not too remote, and 
that B. and C. and their children living at the 
death of A. alone took the personal estate as 
tenants in common absolutely. Cormack v. 
Coyou^^ 17 Beav, 307. 


Gift to daughters for life, with remainder to 
the child or childi-en of such daughters as they 
should appoint in default of ap])ointineirt 
equally, and on the death of such of tbe said 
daughters after attaining twenty-one as should 
die without issue her share to be paid to her per- 
sonal representative : — Held, that “issue ” meant 
issue who should be entitletl under the former 
gift, i.e., chikh'en. Wgndham'n In n\ 

L. B. lEq. 230, 

A testator bequeathed a sum of stock to 
trustees upon trust to pay the interest to his son 
during life, with a direction, if he married 
a woman with a fortune of a specified amount, 
to settle the fund upon her and the issue of 
such marriage ; but in case of the son’s decease 
leaving no issue of his body, the stock was given 
over to various persons ; and the testator also 
disposed of the residue of his estate. The son 
married a woman who had not the fortune 
required by the will, and died leaving issue of 
that marriage : — Held, that the son’s life interest 
in the stock was not extended V>y implication to 
a quasi estate tail ; that the issue of his marriage 
took no interest in the stock ; that the gifts over 
failed ; and that after the son’s death the stock 
belonged to the residuary legatee. Andree v. 
Ward, 1 Russ. 2G0 ; 4 L. J. (o.S.) Ch. 98 ; 25 
R. R. 36 ; and Greene v. Ward, 1 Russ. 262 ; 4 
L. J. (o.S.) Ch. 99 ; 25 R. R. 38. 

Upon a bequest of equal legacies to testatf)r’s 
six children, to be paid on their respectiveij’" 
attaining twenty-one or the marriage of the 
daughters, the interest to be paitl in. the mean- 
time, and the principal as they might direct to 
their issue, but in case they should die without 
issue the principal to go among “ the survivors ” 
of his children in equal proportions ; after direct- 
ing his freehold estate to be sold, and all the 
residue of his personal estate, he declared the 
trusts to be ecpially to pay and divide the money 
therefrom, so soon as his younge.st child should 
attain twenty-one, unto and amongst all his 
children, share and share alike, and in case of the 
(loath of any, leaving lawful issue, the share of 
the parent so dying to such issue: — Held, that 
the first bequest was limited to issue living at the 
death of the children, and that the gift over, mi 
failure of issues, referred to the same objc<us. 
Lveming v. Slierratt, 2 Hare, 14 ; 11 L. J., Ch. 
423; 6'jur. 663. ‘ 

Termor devises the term to A. for life, remain- 
der to such of his issue as he shall appoint ; and 
if A. die without issue, remainder to B. This is 
a good devise to B. Target v. Gaunt, 1 F. Wms. 
432 ; Gilb. Eq. R. 149 : 10 Mod. 402. 

The testator gave his real and personal estate 
in trust for his nephew John for fife, and after 
his death to be c(mveyed and transferred to the 
eldest son of John on his attaining twenty-one, 
with limitations over in like manner, if there 
were no such son of John, to two other nephews 
of the testator, and their sons successively ; and 
in case none of them (the said three nephews) 
should have a son who should survive the sur-' 
vivor of them, and attain twenty-one, the 
testator then devised the estate in like manner 
to a foui’th nephew and his sons, with remainders 
over to their respective daughters : — Held, that 
the testator, in 'the words of devise to the fourth 
nephew, must be construed to mean that such 
limitation should take effect in case none of the 
first three nephews should leave a son surviving 
his parent and attaining twenty-one, a different 
constraction being repugnant to specific direc- 
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tions as well as to the general scheme of the , 
will, creating cases of intestacy, and supposing ! 
a capricious and irrational intention ; and that, 
therefore, a son of John, sinwiving his father and 
attaining twenty-one, was entitled to an absolute 
couveyance and transfer of the real and personal 
estate. HUlemlon v. Loioe^ 2 Hare, 355 ; 12 
L, J., Ch. 321 ; 7 Jur. 482. 

A testator by his will gave to 0., described as 
his natural daughter, a sum of stock, and his 
house and land at C., with a direction that if 
she married, the property should be settled solely 
upon herself and children, but in case of death 
without lawful issue, the money so left to her to 
be equally divided betwixt his nephews and 
arieces who might be living at the time, and the | 
land at 0. to ins nephew J. H. : — Held, that C. ' 
took an absolute interest in the stock. Camphell 
V. Harding. 2 Russ. & M. 390. 

By a settlement made in 1811 the Cardigan 
family plate was settled upon trust for Rofet 
Earl of Cardigan for life, and after his death for 
James Thomas Lord Brudenell, the son and heir 
apparent of Robert Earl of Cardigan, for his life, 
and after his death in trust for the first son of 
the body of James Thomas Lord Brudenell, his 
executors and assigns; but if such first son 
should die under twenty-one without leaving 
issue male living at his death, then for the second 
son, his executors, administrators and assigns, 
with like executory ti’usts in favour of the other 
sons of Janies Thomas Lord Brudenell ; and if : 
he should not have any son or sons, or having j 
such, all of them should die under twenty-one, | 
and some of them should leave issue male living j 
at his death, then in trust for the second son of 
Robert Earl of Cardigan, his executors, adminis- 
trators and assigns; but if such second son 
should die under twenty-one without leaving 
issue male living at his death, then in trust for 
the third and other sons of Robert Earl of Car- 
digan ; and if there should not be any son of 
Robert Earl of Cardigan or James Thomas Lord 
Brudenell who should live to attain twenty-one 
or should die under that age leaving issue male 
living at his death, then in trust for the settlor. 
Robert Earl of Cardigan had only one son. James 
Thomas Lord Brudenell, who attained twenty- 
one and died without issue : — Held, that upon 
his death the ultimate trust in favour of the 
settlor took eJfect, the words “ any son ” in the 
gift over being read “ any such son as is herein- 
before mentioned.” Cardigan v. Curzon-Hoioe. 
L. R. 9 Eq. 358 ; 22 L. T. 640. 

XJuder a gift by a testator to his daughter for 
her life, with remainder to her children, with 
remainder, in the event of any such children 
dying under twenty-one, to their children who 
should survive his daughter and attain twenty- 
one, and after several intermediate limitations 
wdth a limitation over, provided there should be 
no child of his daughter, or, being such, they 
should not attain twenty-one, or leave issue who 
should attain twenty-one : — Held, that the limi- 
tation over was intended to take effect only on 
failure of grandchildren who should survive the 
testators daughter, and not attain twenty-one, 
and was therefore not too remote. Tricltey v. 
Triehey^ 3 Myl. & K. 560. 

A testator gave his residuary estate to such 
children as his nephews and niece W. T. and 
D, should leave at their respective deceases, 
one-third to the ‘‘ child or children of W. and 
the two other thirds similarly to the “ child or 
. hiklrcn ” of T. and H. resj>eotiveIy, and directed 


that, in case of the death of a nephew or niece 
without leaving any “ children or child,” then 
that third share should be paid to the “ children 
or child ” of the other or others leaving chil- 
dren or a child ” ; but that if W., T, and D. should 
all die “without leaving any issue lawfully 
begotten,” the whole residue should go to the 
children of G. W., T. and E. All died without 
leaving children, but one of them left grand- 
children : — Held, that “ children ” must be con- 
strued in its natural sense, and not so as to 
include gj-andchildren ; that “ issue ” was not 
to he read “such issue,” so as to be confined to 
children ; and that tlierefore, in the events which 
had happened, the fund was undisposed of. 
Pride V. Fooh^. 3 De G. & J. 252 : 28 L. J., Ch. 
81 ; 5 Jur. (In.S.) 158 ; 1 L. T. 292 : 7 W. R. 
109. 

A father gave a fund of 6f),666Z. 13s. 4(^7. con- 
sols to trustees, upon trust to pay 1,0007. a year 
to each of his two daughters for their lives, and 
after the death of each daughter he gave 
38,3337. 6s. M. consols, which he described as 
the share of each daughter, unto and among all 
and every such child or children she mitrlit 
happen to leave at her decease, to be equally 
divided between them when and as they should 
attain the age of twenty-one years, and if but 
one child, then to such only child ; and in case 
either of his daughters should die without issue, 
he directed that the 33,3337. Os. 8^7. consols, being 
the share of her so trying, should be transferred 
by his trustee to such person or persons, and in 
such manner, as she by her will and testament 
in writing duly executed might direct and 
appoint. There was a general residuary gift. 
One of the daughters executed the pOAver and 
died, having had one child, who died in her life- 
time, leaving children who survived their grand- 
mother ; — Held, that the words “ die without 
issue ” meant such issue as w'ere previously men- 
tioned, and that the power was validly exercised. 
JMercrroii, In re. Darien v. 2Iereeron, 4 Cii. D. 
182 ; 35 L. T. 701. And see Carter v. B entail., 
post, col. 1046 : Hoeldeif v. Haioheij, ante, col. 
1022. 

Where Word “Such” expressly Used.] 

— Devise of a personal estate to A. for life, and 
afterwards for her children, and the yearly 
interest and produce to be for their main- 
tenance till the sons attain twenty-one, and 
the daughter eighteen, at which ages their 
respective portions to be paid, and for want 
of such issue, then to B. A. dies without issue, 
and the devise over to B. was held good, the 
words “for want of such issue” being the same 
as “ for want of such ehildreji.” Staines v. 
Haddock, 3 Bro. F. C. 108. 8. 6'., nom. Maddon- 
V. Stainef^. 2 P. Wms. 421. 

One possessed of a term devises it to A. for 
life ; remainder to his first, &c., son in tail 
successively ; remainder to his daughter ; and if 
A. shall have neither son nor daughter, then to 
J. S. A. dies, having never had a son or daughter ; 
the devise over to J. !S. is good. 8t anile y v. Leigh, 
2 P. Wms, 686. ' ' « 

Limitation of trust of term to several persons 
for life successively, then to the child, &c., of 
one of them, and for want of such issue, or after 
their decease, to S. for life, is a good limitation 
to S. Oalien v. Clialfmit, Pol. 38. 

A term was limited to A. for life, then to B. 

I for life, then to such child as B. should leave at 
' his death, and for want of such a child to C, 
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Qiijiire.if the remainder to C. is good. Ilcywtird 
V. 1 Vem. 401. 

Beque'^t to the children of testator's daughter, 
to the number of four, of the sum of 1,000/. 
each, if more the 4,000/. to ]>c dividcil between 
such as should he living at testator's death ; but 
if his daughter should die without issue, then 
over ; a child by another husband, born after 
testator's death, cannot take, and the bequest 
t>ver is good, being Jior a limitation over, but an 
absolute legacy. r>et|uest of the residue to his 
daughter and her issue, ami for want of such 
issue over; the limitation over too remote, and 
therefore voiei. Salhehl v. Vccnvn, 1 Eden. 
'64., 

ii. Gifts of Ileal Estate. 

‘‘Issue” read “Such Issue.”] — Where real 
and personal estates are given together for life, 
and so limited over that a child of the tenant for 
life would rake a vested interest in the real estate 
atits birth, and in the personal estate, at twenty- 
one. being a son, or at twenty-one or marriage, 
being a daiightej*, and there is a gift over in the 
event of the tenant for life dying without issue, 
it is to be intended a dying without such issue as 
would take by force of the prior iimitatioiis. 
J[aleolnf v. Tatjlor, 2 Iluss. & M. 416. 

A testatrix devises to A. for life, remainder to 
A.'s first and other sons in tail male, remainder 
to A.’s daughters as tenants in common in tail, 
with cross-remainders between them in tail, 
remainder to trustees fur a term of years upon 
trusts to raise and pay such legacies as she had 
thereafter given or should give by any codicil ; 
and in a subsec[iient part of the will she bequeaths 
various legacies from and immediately after the 
decease and failure of issue of A. : — Hehl, that 
“failure of issue*' in the gift of the legacies must 
be construed •• failure of such issue ” as were 
included in the limitation of the estate ; and 
that therefore the bequests were not too remote. 
Jloese v. Ormonde (Lord.^, 1 Euss. 6S2 ; 2.“) R. R. 
85 ; 4 L. J. (O.S.) Ch. 158 ; 5 Madd. 99 : 21 R. R. 
284. 

Devise to A. for life, with power for trustees to 
settle a Jointure on his wife, and subject thereto 
in strict settlement on the issue of such marriage : 
but if A. should die without aii}’' issue of his body, 
then over. The latter words give him an estate 
tail by implication. AlUenson v. CUtherow, 1 
Ves. Sen, 24. 

On a gift of real and personal estate to A, 
and B. for life, with estates tail to their issue 
ill certain events only, as it was hehl. followed 
Ijy a limitation over on a general failure of 
issue male of A. and B., estates tail were raised 
by implication in A. and B. Franks v. Price, 
8 Beav. 182 ; 9 L. J., Ch. 883. xind see S. C. at 
law, 5 Bing. (K.C.) 87 ; 6 8cott, 716. 

Testator, after giving various life estates in 
liis real and personal property, directed that, if 
IL H. should, after the death of J. and certain 
other first tenants for life, die before N. H., the 
last tenant for life, leaving issue male, then his 
trustees should convey one moiety of his real 
estate to trustees, to the use of the first and 
other sons of M. H. successively in tail male, 
with remainder to N. H. for life, with remainder 
to his sons in tail male ; and he directed one 
moiety of his personal estate to be invested in 
the purchase of real estate to be settled to the 
same uses. The testator then gave corresponding 
directions with regard to the other moiety, in the 


event of IST. H. dying before M. H. And in case 
M. H. and N. H. should both die without issue 
male, then the testator directed his trustees to 
convey his real estate to such persons as would 
be his right heirs at the death of the survivor of 
M. H. and ISi, H., and to transfer his personal 
estate to such persons as would be his next of kin. 
M. H. died -without issue in the lifetime of J., 
Ac. On J.\s death N. H. claimed an absolute 
interest in the personal estate, and suffered a 
recovery of the real estate, and afterwards died 
without issue : — Held, that although IM. H. died 
in the lifetime of J., and although, from the 
circumstance of M. H. dying in the lifetime of 
X. H., the events in which the estate was 
limited to the issue of K. H. di<l not take place ; 
still under the terms of the will, N. H. became 
entitled, on the death of J., to both moieties ; 
and that he took the personal estate absolutely, 
and took an estate tali in the real estate. If/. 

A testator by his will expressed his desire 
of bequeathing his estates to his children, “ in 
such manner that the same shall be enjoyed 
by them respectively only for and during the 
period of their natural lives; in order, there- 
fore, to limit the same strictly in entail on 
them, my said children, and to their several 
and respective heirs of their bodies respec- 
tively.” He then tlevised his real estates to 
trustees, upon trust, as to part of his real 
estates, to his son W., for life, “ and after his 
decease the same to go and descend to his first 
and other sons and daughters in tail in Older of 
primogeniture, males to be preferred to females, 
{iiid to the several and respective heirs of their 
bodies, so as that each possessor shall take only 
a life estate and interest in the same ” ; and in 
the event of W.'s decease without issue, then 
he devised his estates to his trustees, upon trust 
to allow his other children, whom he enumerated, 
“to possess and enjoy the same, strict iy limited 
to life interest, and in tail to each of them 
respect iveljq in the order of primogeniture, 
males to be preferred to females” : — Held, that 
W. took an estate for life only. Towns WenU 
worth, 1 1 Moore, P. C. 526 ; 6 W. R. 897. 

Y. bequeatlied his residuary estate to 1\I., in 
trust to be invested in land, and to go with the 
entail as in his father’s (N.’s) will. X. had 
devised his estates to Y. for life ; remainder to 
his first and other sons successively in tail ; 
remainder to his son J. for life ; and similar 
remainders to tiie first and other sons of J. in 
tail ; remainder as to one moiety, to the use of 
his eldest daughter Marianne during natural life ; 
remainder to the use of the first son of Marianne 
and the heirs of his body ; remainder to the use 
of the secoml, third, and eveiy succeeding son of 
Marianne, and their heirs, according as they 
should be in seniority of age and priority of 
birth ; remainder to the use of the daughter or 
daughters of I\Iariaune and their heirs, share and 
share alike, as tenants in common, Ac. ; remainder 
to the use of his second daughter Eliza Maher 
during her natural life, with the like remainders 
and limitations over to the sons and daughters of 
Eliza, and their heirs, as thereinbefore contained 
respecting the sons' daughters of Marianne ; and 
as to and for the other remaining moiety of the 
devised lands to the use of his daughter Eliza 
Maher during, her natural life, with the like 
remainders and limitations over to the sous and 
daughters of Eliza and their respective heirs as 
thereinbefore contained respecting the sons and 
daughters of Marianne as to the first-mentioned 
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moiety. And in defanlt of issue of Eliza, to 
the use of his daughter Marianne during her life, i 
with the like remainders and limitations oygv ' 
to tlie sons and daughters of Marianne and 
their lespective heirs as thereinbefore contained 
respecting the sons and daughters of Eliza. J. 
survived V., and died in 1850. Both died with- 
out issue. Marianne died in 1854, leaving two j 
sons : Edmond, who died without issue in 1870, 
and Lory. Eliza died in 1875, without ever 
having had issue. Edmond, after his mother’s 
death, barred the entail in the moiety, in which 
she took a life estate, and was paid the half of 
the residuary estate in a cause instituted to 
administer T.'s assets : — Held, that on Eliza’s 
death, Lory, the then surviving son of Marianne, ] 
beeame tenant in tail of the half of Y.’s residuai'y ' 
estate, in which she had a life interest, and that j 
he, having barred the entail, was absolutely ' 
entitled to that half of the funds ; as, on the 
true construction of H.’s will, Eliza’s second and 
other children would take successive estates tail, 
as well as her first son, and as (although her 
daughters would take as tenants in common in i 
fee) the words which prefaced the gift over “in 
default of issue” were to be construed in default 
of her children, according to the rule approved 
of in Foster v. Hayes (4 El. Bi. 717, 734). 

Smyth V. Powe}\ Ir. B. 10 Eq. 192. 

Where Gift to some only of the Issue.] 

— Devise to S. for life, remainder to his eldest 
son and his male issue, and for want of issue of 
S., to, &c. S. died without issue : — Held, he took 
an estate tail in remainder, as in Langley v. 

Baldwin (1 Eq. Gas. Ahr., pi. 21), cited in 1 
P. Wms. 759 ; 1 Ves. Sen. 2('>). Stanley v. Len- 
‘nuvd, Ambl. 355 ; 1 Eden, 87. 

J. being seised of some lands in fee and cestui 
que trust of other lands, devises them to A. for 
life ; remainder to his first and second son in tail 


will sufficient to give the eldest surviving son of 
S. K. an estate in fee simple ; fourthly, that 
where, upon the careful perusal of an instrument, 
it is impossible not to be satisfied that a strict 
interpretation of its language 


and ordinary 
wouhl disappoint the intention with which "it 
was framed, sueh an interpretation is not to be 
adopted. Key v. A>y, 4 De G. M. k G. 73 ; 1 E(f. 
E. 82 ; 22 L. J., Ch. G41 ; 17 Jirr. 769. 

A devise to trustees and their heirs, in trust 
for A. for life, and his first, <fcc., sons in tail ; but 
if A. dies without an heir male of his body 
begotten, then to go over. A. is only tenant for 
life, and the words “ if he dies without an heir 
male,” &c., do not give him an estate tail by 
implication. Bamjiehl v. Pojniam, 2 Vern. 427"; 
1 P. Wins. 54 ; Salk. 236. 

Devise to A., and after his death to his first 


of charging for daughters’ portions ; and in case 
either should die without issue male or female, 
then the share of B. to go to C. and his issue 
male with like powers ; that of C. to D., and that 
of D. to B. ' And in failure of issue male of B., 
G.iaiid D., then to their issue female as tenants 
in common during their lives. And in default 
of such issue, then to E. and his issue : — Held, 
that C. took an estate quasi in tail. Briscoe v. 

Hayes, 34. 

J. M. by his will devised the Maytham Hall 

:o trustees., 


estate, being of gavelkind tenure, 
upon trust to sell a competent part for the pay 
raent of debts, a ‘ ' ” ’ ' 


and subject thereto upon trust 
for P. M. for life, and after his decease for the 
first son of P. M. for life, and after his decease' 
for the first son of such, first son and the heirs ' 
male of his body, and in default of such issue for: 
every other son of P. M. successively fot the like ; 
interests and limitations, and in. default: of issue: 
of the body of P. M., or in case of his not leaving: 
any at his decease, for T. G. M., the eldest son ' 
of T. M., for life, and after his decease for the 
first son of T. G. M., and the heirs male of his 
body ; and in default of issue of the body of the 
said T. G. M. for every other son of T. M. succes- 
sively, tfor the like estates and interests, and on 
failure of all such issue of the body of T. M. 
upon trust for him and his heirs and assigns for 
ever. P. M. never had any children : — Field, 
that P. M. took an estate for life, with remainder 
to his first unborn son if such son had been born, 
and that ail the remainders over were void ; 
held, also, that effect was to be given to the 
gift over to T. M. and his sons, in default of 
issue of the body of P. M., &c., as an indepen- 
dent claim, and that it was subsequently valid. 
Mimyjjenny v. Bermq, 2 De G. M. & G. 145 ; 
22 L. J., Ch. 313 ; 17 Jur. 457. xind see S, 

7 Hare, 568 ; 14 Jur. 1083 ; 15 Jur, 1050. 

Devise to A. for life, with remainder to his 
first son who should attain twenty-one, in fee, 
and in default to all his daughters in fee ; but 
I in the event of A. dying without any issue raale| 

^ , o- . - who should attain tw^enty-one, or any issue 

S. K. an estate in tail male ; thirdly, that the female, then over -Held, that A. took for life 
use of the word “ estate ” was not in the above only, and that his estate was not enlarged by 


he gave the aforesaid “estate” to 8. K.’s eldest 
surviving son, charged with the annuities ; but 
in default of issue male he gave the aforesai<l 
“ estate ” to T. K., charged in like manner, and 
unto his eldest son upon the same conditions ; 
but in default of issue male the premises were to 
descend to the testator’s heirs, charged as above ; — 
Held, first that the limitation to S. K.’s eldest sur- 
viving son ought not to be construed literally so as 
to make it dependent on S. K. being survived by 
one of the annuitants ; secondly, that the words 
“ in default of issue male ” were not to be con- 
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the Ln'ft over in default of issue. y. 

Ashford, Beav. 601h 

Bequest of a resitlue upon trust for the testator s 
graiulsun, B., the son of Isaac, at tweiity-five, 
for life : aiu!, after the death of B., in case he 
shall hnve a son who shall attain twentj^-one. 
then for sucli son of B, who shall first attrdii 
twentj-orie. absolurely ; and in default of such 
son of B.. and after B.'s tlcath, then u})on like 
trust for the testator's grandson J.. &c., with 
like limitations successively in favour of any 
other grandsons, sons of Isaac, born in the 
testator's lifetime, and their respective sons first 
attainiiig twenty-one ; and in ilefauit: of a son 
of any such giandson attaining twenty-one, theti 
upon trust for any son of Isaac, born after the 
testator's decease, who shall first attain twenty- 
one. absolutely ; and in case no son of any son 
of the testator’s sou Isaac then born, or thereafter 
to 1)0 born in the testator's lifetime, nor any son 
of his sou Isaac, born after his decease, shall live 
to attain twenty-one, then from and immediately 
after the decease of all the sons and grandsons 
of his son Isaac, upon trust for the testator's 
nephew G., for life ; and upon the decease of his 
nephew G., in case he shall have a son who shall 
live to the age of twenty-one, then upon trust 
for such son udio shall first attain twenty-one, 
absolutely : — Held, upon the whole context of 
the will, that the words “after the decease of 
all the sons and grandsons ” must be read as if 
they had been “after the decease of all the afore- 
said,” or “all such sons and grandsons”; and 
that the limitation over in favour of the first 
son of G, attaining twenty-one was therefore not 
too remote. Elliromhe v. Crn/njjertz, 3 Mvl. dkCr. 
127... , ' 

A gift to children in tail not comprehending 
ail the issue, followed by a limitation over in 
terms “on failure of issue,” will generally be 
read as meaning ail such issue as are before 
mentioned, unless it appears from the context 
that other issue than those provided for were 
intended to take. If the question had arisen 
entirely under the will making the gift, and the 
words “there being a failure of issue of,” &e., 
had been found in that will, following limita- 
tions to the issue like those contained in a pre- 
vious will, in this case those words would have 
been construed to refer to a failure, not of issue 
generally, but of such issue as the will had })re- 
vioiisly provided for. For tlie purpose of deter- 
mining the meaning of such a limitation, the 
pdnci|.)lcs of construction must be the same 
whether the instrument be a deed or a will. Jd/w 
v. AV/, t) Hare, 171 ; 10 L. J., Oh. 35<S ; 11 Jur. 
740, 

It is a rule of construction that where there is 
a gift to some only of a class, and then a gift 
over upon failure of all the class, it is to be con- 
strued upon failure not of the whole class, but of 
those only who are specified before. Briian v. 
Mfomon, o He G. & Sm. 737 ; 22 L. J., Ch. 233 ; 
17 Jur. 202. 

A testatrix gave a fund to trustees, upon trust 
to pay the dividends to her niece ; and, after 
her decease if her husband should survive her, 
and she should leave uo “issue” living at her 
decease, then to the husband for life ; but if she 
shoukl leave “ issue,” then upon trust to pay a 
moiety of the dividends to the husband, and to 
apply the other moiety, during his life, for the 
benefit of “ such issue ” during their minorities. 
After the decease of the niece as to one moiety 
of the fund, and after the decease of the sur- 


vivor of her and her husband then as to the 
wliole of the fund, the trust was to transfer and 
divide the same unto and amongst the “cliil- 
dren ” of the niece, the shares of sons to be ^-ested 
at twenty-one, and of daughters at that age or 
marriage with consent, with survivorship in case 
of the death of any child before liis portion 
should become vested, with a provision for main- 
tenance for “ children,’’ during minority : and 
in case the niece should die in the lifetime of 
the husband leaving issue, and all shoiikl die 
unmarried, then the trust was to pay the whole 
of the dividends unto the husband. “ And from 
and after the decease of my said niece and her 
husband, and the survivor of them, and failure 
of issue of my said niece, upon trust to transfer 
the fund to other persons” : — Held, that the 
word “issue” in previous parts of the will 
obviously meant “children,” and that the gift 
over on failure of •* issue meant a failure of 
“children,” autl that the gift over took effect. 

n. 

Where Word “ Such ” expressly used.] — 

In a devise of land to A. for life, and if A. die 
without issue, then to B., though lierc is an 
express estate for life to A., yet the subseijudit 
words will turn it into an estate tail : but where 
lands are devisetl to A. for life, remainder to 
trustees. Ac., remainder to his first, Ac., son in 
tail male, Ac., and if A. dies without issue, then, 
Ac. ; this will not give an estate tail to A., but 
the words “without issue.” must be inremled 
“ without such issue.” Bhudihorn v. Edrjleif, 1 
P. 'Wms. 606. 

A testator gave the income of his personal and 
the rents uf his real estate to his daughtei* for 
life for her separate use ; and after her decease 
and that of his wife, he gave the residuii of his 
real and personal estate to trustees in trust, to 
sell and pay half the produce “ to the is.sne ” of 
his daughters equally, to be paid at twenty-one ; 
and if only one child, then to such one child; 
and he directed the trustees to ajqfiy the interest 
in the maintenance and education of such issue ; 
“and in default of such issue,” he gave such 
moiety of the resitlue between his nephews and 
nieces living at the death of his daughter : and 
he gave the other moiety of the residue at the 
decease of his wife and daughter, without issue, to 
the trustees to permit his godson to take the 
income for life, and after liis decease to certain 
charities : — Held, that “issue ” in the first clause 
was to be construed “ children,” but in the second 
clause in its ordinary, unrestricted sense, and 
consequently that the gift over of the first 
moiety upon the death of the daughter without 
issue was good, but was too remote as to the 
second. Carter y. Bent all, 2 Beav, 551 ; 9 L. J., 
Ch. 303 ; 4 Jur. 691. 

J. devised all his lands, Ac., to his daughter B. 
for life, remainder to trustees to preserve, Ac., 
remainder to the use of the first son of B,, re- 
mainder to the heirs male of the body of said first 
son, with divers remaindk’S over ; and in case of 
the death of B. without issue of her body living 
at her decease, then testator devised said lands 
to his trustees, until his cousin C. should attain 
the age of twenty-one ; and in case of the death 
'bf 0. under txventy-one without issue, then to D. 
for life, remainder to his first, Ac., son in tail,, 
remainder to B. for life, remainder to his first, 
Ac., son in tail, remainder over. The Lord Chan- 
cellor inclined to confine the contingency in the 
will of J. of BJs dying without issue of her- 
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bodv living at her death to the death of C. under “ n 
twenty-one, and that the subsequent limitatious iss 
to C. after attaining twenty »-one, and to D. and sai 
E., are not contingent but vested remainders, toj 
Zi^thieuUier v. Trary^ 3 Atk. 775; Anibl. 204. ot 
And sec 2 Ken. Gh. 40, ^ ^ ^ 4 . 4 - 

A testator devised to his grandson C, an estate ui 
for his own use during his life, remainder to the is;- 
lirst son of the body of C. lawfully begotten, ba 
severally and successively in tail male, of^ the hr 
name of C. ; and for want of such lawful issue at 
of that name, “either by my grandson C. or my m 
son, then I give and devise it amongst my daugii- H 
ters and their children, share and share alike, to tc 
hold unto them, his or her or their heirs for ever, n< 
as tenants in common, and not as joint tenants : ts 
—Held, that 0. took an estate for life, with tt 
remainder to his first and other sons in tail. L 
Parher v. Tootal^ 5 K. E. 378 ; 11 H. L. Gas. ii 
143 ; 34 L. J., Ex. 198 ; 11 Jnr. (n.S.) 185 ; b 
12 L. T. 89 : 13 W. R. 442. And see S, C\, nom. s( 
Barroio v. Tootal^ 7 H. N. 962 ; 8 Jur. (N.S.) g 
<)91 ; G L. T. 472 : 10 W. R. 357. C' 

Testator devised an estate to A. for life, re- d 
mainder to trustees to preserve, &c., remainder e 
to all the children of A., as tenants in common, t: 
and not as joint tenants, and for want of such t: 
issue to B. for life, remainder to trustees to pre- a 
serve, <fcc., remainder to all the children of B. as t. 
tenants in common, and not as joint tenants, and h 
for want of such issue to G. in fee : — Held, that I 
the children A. took estates for life, with cross- 
remaiuders between them for life, with remainder a 
to B. for life, with remainder to her children, as c 
tcuants in common, with cross-remainders between t 
them for life, with remainder to G. in fee. Ashley \ 
V. Ashley, 6 Sim. 358 ; 3 L. J., Ch. 61. ' t 

Devise to several for life ; and after the death c 
of the surviving tenant for life, to a son of my } 
nephew A. and his heirs and assigns, and for ^ 
want of such issue over Held, that this was a i 
gift in fee to the first-born son of A. AshMivner 
V. 17 Sim. 204 ; 19 L. J., Gh. 330 ; 14 Jur. ' 

497. 

Testator devised lands to his son A. E . for life, 
and after the decease of A. F. to his first son 
lawfully issuing, and for default of such first 
issue to the use of the second, third, and every 
otlier son, and the heirs of his or their bodies, the 
elder to be always preferred before the younger 
of such sons and the heirs of his body, and for 
default of such issue, then to the use of all and 
every the daughters of A. F. and the heirs of the 
bcKly of such daughter and daughters, with 
Tcmaiuders over: — Held, that the first son of 
A. F. took neither by construction nor by 
implication an estate tail, but a life estate only. 
Barnacle v. Xifflitingale, 14 Bim. 456 ; 9 Jur. 
221 . 

A. being seised in fee, devised one moiety ot 
his estate to his sister M. for life, remainder to 
her first and other sons in tail male, and for 
want of sitch issue, remainder to her issue female 
and the heirs of their body, with power to M. to 
charge 1,000^, for younger children, and for want 
of such issue, remainder to his sister I. for life, 
with precisely similar remainders to her issue. 
The other moiety was limited to I. for her^ life, 
and to her issue, and then to M. and her issue, 
in precisely the same way as the first moiety ; 
and for want of issue of M. and I., the whole to 
L, for life, with remainders over. By codioil, 
reciting the marriage of M. and D., he devised 
one moiety to M. for life, remainder to the issue 
of M. successively, and the heirs of their bodies, 


“ as in said will limited, and for default of such 
issue to D. for life, with remainder over, as in 
said will limited.’’ ' The codicil contained the 
following clause : “ I ratify my will with respect 
of my rail estate in every particular not hereby 
altered ; the only alteration I intend hereby is, 
that if my sister Margaret should die without 
issue, or failing issue, that the said D., her hus- 
, band, or anv other husband she may have, should 
hold a moiety of my estate during his life.” J^L, 
after the death of 1)., sirffered a recovery to the 
use of herself, her heirs and assigns for ever 
Held, that under the limitations in the wdll, M. 
took only an estate for her life, and that she did 
not take an estate tail female, after the estate in 
tail male to her first and other sons Held, also, 
that from the words “ in default of such issue to 
D.” &c., in the codicil, there was no ground for 
implying an estate tail in M., the word “ such 
being referential to the devise in the will of her 
sons in tail male, and her daughters in tail 
general -Held, also, that the devise in the 
codicil to D., or any future husband, if M. should 
die without issue, or failing issue, was to take 
effect on the determination of the express limita- 
tions in the will to M.’s first and other sons in 
tail male, and to her daughters in tail general, 
and not on a general failure of M.’s issue, and 
that therefore M. did not take an estate tail 
bv implication. Ilamilton v. West, 10 Ir. Eq. 

; R'. 75. 

A. devised an estate to his daughter for life, 

' and after her decease to her son or sons, daughter 
5 or daughters, to him, her or them, or his, her or 
i their heirs for ever ; but should his daughter die 
( without having such heir or heirs, then the 
estate to be sold within three months after her 
1 death, and the produce divided amongst other 
r persons. The daughter died without having had 
r any issue -Held, "that the gift over was valid, 
a, and took effect. v. 29 Beav. 134. 

r In a will of a testator, who died in 1804, he 
devised real estate to his daughter for life, with 
remainder to her sons successively in tail, \\fith 
3 , remainder to her. daughters as tenants in common 
n (without words of limitation), and in default of 
it such issue, to his son in fee : — Held, that the 
y daughters took for life only. Arnold, Li re, 33 
le Beav. 163 ; 9 Jur. (N.s.) li86 ; 9 L. T. 530 ; 12 
ir W. R. 4. 

)!• A devise for life contained in a will cannot be 
xl enlarged by a recital in a codicil that such devise 
le was in tail. Ih. 

:h A testator devised lands in question to trus- 
of tees, to the use of A. for life, remainder to the 
y use of the first and other sous of A., and in 
J, default of such issue over : — Held, that the words 
ir. ‘‘ in default of such issue ” did not operate to 
enlarge, bv implication. A.’s life’s estate. Piiredl 
of V. Purcell, 2 Dr. & War. 217 ; 1 Con. & L. 371 ; 
to 4 Ir. Eq. R. 558. 

or Devise of real estates, upon trust to pay the 
de rents and profits unto or to the use of R. L. and 
to his assigns, for his life ; and from and after his 
ut decease, unto the first and other sons of R. D. ; 
fe, and in default of such issue, in trust for the first 
le. and other daughters of R. L. ; and in default of 
fe, such issue, to pay the rents and profits as therein 
iQ, mentioned ; and an ultimate remainder over 
y ; Held, that R. L. did not take an estate tidl in the 
'to devised premises, nor an estate for life with 
fil, remainder to his first and other sons successively 
sed in tail, nor an estate for life, with remainder to 
me his first son in fee. BridgerY. Bamsey, 10 Hare, 
:es, 320. 


» 1 * . ! 
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A. devised lands in trust for J. B., a reputed i event of a second marriage in contemplation, 
vson, fur his life, and after his decease for and to i Jo^m v. Morgan, 3 Bro. R C. 323. 
bis lirst and every other sun successively in tail i A testator, who was entitled, under his son's 
jiiale, and in default of such issue to histlaugliter | marriage settlement, to a reversion on the death 
or daughters, to hold to them, if more than one, | of the survivor of his son anti his soids wife 
and their heirs, as tenants in common ; and in J without issue living at the death of such sur- 
default of issue uf the said J, B., to and for the ; vivor, devised to trustees upon trust to sell, after 
testaresr's right heirs : — Held, that J. B. took only j the several deceases of his son and his son's wife 
an estate for life, and that no remainiler In tail j without issue. The proceeds of the sale were to- 
to him coutl be implied after the limitation to i be divided between the testator's six daughters 
the daughter. Balior v. TneJtrr,'^ H. L, Oas. 106 ; ' or such of them as should be then living, ami 
1-1 Jur. 771. AtHrming 11 Lr. E4. 11. 101. 1 the children of such of them as should be dead 

Avievise of ‘-all my real and personal fortune “ | leaving issue. Birt in case only one of his said 
to A. f<'>r life, amd after his decease to “ the tirst ' daughters or only one child of his said daughters 
and every other son in succession of A. ” ; and 1 should be living at the time of the death of the 
" in default of such issue.’' to B. for life, with the I survivor of his son and his son’s wife (they 
same limitations to his sons : and in default of i leaving no issue), then the whole was to go to 
such issue, to the daughters of A. and B. ; and in i such cliild or grandchild ; — Held, that the trust 
default of such issue, to C. for life, with the for sale was not void for remoteness, as the will 
same limitations re[)eatetl as to her sons and j suiiiciently referred to the issue mentioned in 
daughters ; and in default of such issue, to X. , the settlement. Zrw/s y. TemjfUr, 33 Bcav. 625 ; 
in fee : — Held, to give successive life estates in | 10 L. T. 638 ; 12 W. K. 128. 
all the limitations previous to the gift to X. 

BevariY. TF/riife, 7 Ir. Eq. li. 473. I 

j 8. Death Coupled with a Co^tTiKG-EXcy, 

Devise of EeversioE.]-A., having a ijei-sion | Testator’^ 

m fee of lands sottleil upon the marr ago ot b,lns | Lifetime, aud Substitution. 

son, m the usual manner, devises all the lands m i ’ 

that settlement on failure of issue of tiie botly of 1 Gift over on Death of A. under a given Age — 
B., and for want of heirs male of his own body, Where A. dies under given Age.] — Bequest over, 
to his daughter E. and the heirs of her body, in case of the death of a legatee before a certain 
This will does not give an estate tail by implica- period, takes effect on his death within that 
tiun to B. The devise to F. is executory, and is period during the testator’s life. Ihnn'berstone 
void as being on too remote a contingency. I v. to?, 1 V. & B. 388 : 1*2 11.11.248. 

Laneffho rough (Ladg') v. Foa.\ Gas. t. Talb. 262. One devises portions to his children, A., B. and 
A., by a deed on his marriage, settled his C., and if any die before twenty-one or marriage,, 
estate upon the issue of the marriage, remainder the portion of the child so dying to go to the- 
to his own right heirs ; and if he should die with- survivor. One of the chililren dies in the llfe- 
out issue male and leave one daughter, then the time of the testator. This is not a lapsed legacy, 
lands to be charged with 3, 000?. for her at twenty- but shall go over to the surviving children, 
one, and 150?. yearly maintenance in the mean- Purlilns v. 21ickletlnvaife, 1 P. Wins. 274. 
timk A. having then no issue, by his will Legacies of 300?. each to three eliildi‘en at 
devised thus : “And whereas by the settlement twenty -one or marriage, and if any should die- 
made on my wife I have reserved the inheritance before that time his legacy to survive to others, 
of my lands in myself after the estate tail therein One died before testator ; — Held, his legacy sur- 
is spent, now in case I die without issue, or that vived. Hialiman v. Stroud, 2 Eq. xVbr. 541, 
such issue shall die without issue of his. her or J. devised 3,000Z. apiece to his three daughters, 
their body, or that the e.state tail limited by that A., B. and C., at twenty-one or marriage ; if 
settlement shall determine, I give all my said any died before, to go to the survivors. B. died 
manors to my kinsman B., and to his tirst and in the lifetime of the testator ; her legacy shall 
other sons in tail male, remainder to C. in fee.” go to the surviving daughters. LecUome v, Htch- 
A. had afterwards a daughter : — Held, that this man, 2 Vern. 611. 

daughter was entitled under the will to the Legacy to A., in case she shall be living with 
whole estate as a tenant in tail, and that B. took the testatrix at her decease, with limitations' 
nothing. Coniioall v. Wllllama, Colles’s P. G. over upon the death of A. before twenty-one or 
1 17. . marriage, fails by the death of A. in the lifetime 

A. devises lands to his eldest son for life, of the testatrix. Alien v. Oilloio, 3 A'cs. 294. 
remainder to the heirs male of his body lawfully One gives a legacy of 200?. apiece to his chil- 
begotten ; remainder to the youngest son in like dren, payable at twenty-one, and if any of them 
manner ; remainder to any after-born son of the die before twenty-one, then the legacy given to* 
testator’s for life ; remainder to the heirs male him so dying to go over to the surviving children, 
of the body of such after-born son ; and for One of the children dies in the life of the testa- 
want of such issue, to his brother J. for life, tor; though the legacy lapses as to the legatee 
with remainder to the heirs male of his body, dying under twenty-one, yet it is well given over 
The testator was on his death-bed at the time of to the surviving children. WiUuig v. Balm, 
making his will, and died in about three weeks 3 P. Wms. 113. 

afterwards. The younger son, liowever, died Devise of a legacy of 1,500?. to A., payable 
before him, and the eldest son enjoyed the at his age of twenty-one, and if A. died ]>e£ore 
estate, but died without having barred the then to B. A. dies in the lifetime of the testator,, 
entail. Upon a question whether the limitation yet B. shall have the legacy. Miller y. U''l;/r?‘en, 
over to the testator’s brother ought not to be 2 Vern. 207. Sed quaere, note there, 
considered as depending upon a general failure 

of issue, and consequently too remote : — Held, On Death "before Legacy Payable or- 

that a remainder after estates tail was vested in Eeceived.] — Divei'S legacies given by a will, and 
the brother, and that the testator had not the the will is, that if any legatee died before his- 



^^lLh--ConBtruction. 


leeacy was payable, it should go to his brothers | lei 
and sistere. A legatee died m the testator s an 
lifetime, llso lapsed legacy, but shall go to his c 
■sister. Dtivvel v. 2 V^Qiu. * 7 . ^ 

A testator ga\’e to A. a sum of stock to be paid sh 
to him within six months after the testator s tu 
decease, and in case it should happen that A. th 
should die not having received the ^ 

he should leave any children, such childien th 
should be entitled to the same in equal propor- be 
tions. payable at twenty-one or marriage- . _ 

died diiriig the testator’s lifetime, leaving three t 
children who had attained twenty-one, and weie 1 1 
living at the testator’s decease Held, that the tl 
legacy lapsed, and the children took no interest to 
therein. 8mith v, Ohver, 11 Beav. 4bl , IS M 
L. J., Ch. 80 ; 13 Jur. 150. 

A. 'devises 500Z. legacy to the second son of si 
I bl. and devises other legacies to the other sons m 
of Ts., and declares that if any of the younger u 
sons of I. S. should die before they are capable ot g 
receiving their share, the share or legacy of them s 
so dTin" shall so to the snrviTor ; the second son a 
cStho testator’s lifetime; this 500Z. gn;ento n 

the second son slmll not survive. Rider v. Wager, 1( 

■2 P. Wms. 330. , , ^ , . * , , ® 

A testator arave the residue of his estate to r 
•trustees, upon Irust to pay the dividends to A. v 
■during hei’life, and after her death to transfer t 
the trust moneys to his two nephews B. and G., a 
share and share alike, and if either of his nephews 1 
■died before his share of the trust moneys became \ 
payable without leaving issue, the sham ot him i 
so dying was to go to the survivor ; B., one or c 
the nephews, died in the testator s lifetime, and s 
left no issue Held, that there was no lapse as ^ 
to any part of the residue, and that the whole 
went," upon the death of A., to fbe surviving i 
nephew C. Humphreys v. JFIoives, 1 Kuss. M. 
639 ; Tam. 497 ; 8 L. J. (O.S.) Gh. 165 
A testatrix directed her trustees to place out a 
sum of 1,000?., and to pay the interest to B. B. for 
life, and after his decease the principal to be clnudecL 
between his son and daughter, but in case of the 
decease of either of them before the same should 
be payable, then such principal and interest to be 
paid to the survivor of them. dau^iter of 

B. B. died before the testatrix Held, that the 
■daughter’s share in the 1,000?. did not lapse, but 
that the whole legacy was vested m the son 
subiect to his father’s life interest, and was not 
liable to be divested by the death of the son 
during the life of his father. Hues y. Jackson, 

2 Bq.^B.462 : 2B L. J., Gh. 51 ; 2 W. B. 83 

A te.stator left his residuary estate to^ M, tor 
life with remainder over to certain beneficiaries, 
and he directed that, in case any of them should 
depart this life before the time of distribution, 
leaving issue, and such issue should die betore 
attaining twenty-one, the share of the beneficiary 
so living should" be equally divided amongst the 
survivors of the class : — Held, that the bene- 
ficiaries who survived the testator took an abso- 
lute interest in the gift, and that there was no 
lapse as to the shares of those dying in the 
testator’s lifetime. Taylor v. bpirrow, 13 L. 1. 
494 ; 14 W. B. 124. Beversing 12 Jur, (N.s.) 
593 * 14 W. B. 881—L.JJ. 

Devise of real estate, to be sold after the death 
of tenant for life, and bequest of specific sums 
out of the produce to several grandchildren and 
a child, and of the residue to other children, “ to 
be respectively paid at twenty-one or marriage. 

“ But if any of my said children or grandchildren 
should happen to die before the time of such 


1 legacv becoming due and payable, then I give 
and bequeath the share or part of such child or 
children, or grandchildren, so dying, imto and 
among those that shall be then living, share a^nd 
share alike ” Two of the children died before the 
testator ; their shares are to be divided among 
the other children and grandchildren equally. 
4iiother child and a grandchild, having survived 
the testator and attained twenty-one, died 
before the tenant for life; their shares ^ trans- 
missible to their representatives ; no implication 
that the survivorship was to take place among 
the children and grandchildren distinctly trom 
the inequality of legacies, or from the bequest 
to each class being made by distinct clauses. 

5 Walker Y, Main, 1 J- & W. 1 ; 20 B. B. 202. 

A testator declared that the trustees of his will 
I should stand possessed of the residue of the 
3 money to arise from his real and personal estate 
r upon trust “for all and every my first cousins- 
f gm*mari, to be divided equally amongst them, 

1 share and share alike ; and in case any of niy 
Li said cousins shall depart this life betoie their 
0 respective shares shall become due or payable 
• leaving any lawful issue, I direct that such issue 
' shall have the same share or shares of the same 
o residue as his, her or their parent ■ or parmts 
L. would have been entitled to if living. The 
*r testator had several first cousins-gerniau living 
■ at the date of his will, two of whom died in his 
rs lifetime ; the others survived him. One of those 
le who died left seven children ; the other left no 
.n is-^ue Held, first, that the words “ due or pay- 
Df able ” referred to the time of the testator’s death ; 
,d secondly, that the issue of the deceased cousin 
1.3 were entitled to their parent’s share ; thirdly, 
le that the share of the cousin who died without 
ig issue did not lapse. Cooj't v. }f inder, 8 Jur. 770. 


«In Case of Death ’’—Construed Death 

before Distribution.]— A testator gave certain 
property to trustees, upon trust for his widow for 
life • and after her death directed the same to be 
sold! and the proceeds divided into two equal 
shares, one of which he gave, in five equal shares, 
to i B., G., D. and E., and directed that, m 
case of the death of any or either of them before 
the widow, their respective share should go to 
their respective husbands or wives, .if any, and^it 
not then to their respective children, and m 
failure of children, to the survivors of them, 
share and share alike. He gave the residue to 
the other moiety after payment of a legacy as 
follows : “to F., G., H., I. and K., and in case of 
the death of any or either of them, then their 
respective shares to their children, if any, and it 
not, then to the survivors of them, share and 
share alike” Held, that the words “ in case ot 
the death,” in the gift of the second moiety, 
meant in case of death before the period of 
distribution, and applied to death in the testator s 
lifetime as well as to death after the decease of 
the testator, but before the decea,se of the 
testator’s widow Field, also, as to each moiety , 
that the share of each legatee who died betore 
the period of distribution vested absolutely m 
such of his children as were living at the death 
of their parent, or at the death ofjhe testetor, 
whichever last happened. He v. lilnf/, 16 Beav. 

. 46 ; 21 L. J., Gh. 560 ; 16 Jiir. 489. 

; On Death without Issue.]— Devise of an 

’ estate charged with two several legacies to A. 
L and B., and in case A. or B. die without lawful 
i issue, then the whole of the said two legacies to 
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WILL — Construction 


sro to the survivor, his executors, kc . ; A, dies 1 
without issue in the testator's lifetime : — Held, 
the le< 2 :acy lapsed, the contingency' on which it 
yvas "iveii over being too remote, v. 

Ilm&fL 2 Mer. VSo :'di> K. K. IAS. 

Executory trust for three for their lives as 
tenants in common : if any died tvithoiifc issue 
living at their deaths, their shares to go to sur- 
vivors with contingent remainders, in tail, and 
remainders over. Two of them dying in testa- 
tor s lifetime : — Held, their shares lapsed and ' 
■went over. SperJinij v. i/’c/Z, 1 Ves. Sen. 7U. 

dequest of chattels to ttvo legatees, share and 
share alike, and, upon the demise of either of 
them without lawful issue, then the share of her 
so dying to go to the other. One of the legatees 
died in'” the testator s lifetime: — Held, that the 
other was absolutely entitled by survivorship. 
JfdrkiunoH v. Peachy 2 Iveeii, .555 ; 7 L. J., Oh. 
211 . 

A testator gave his real and personal estate to 
trustees upon trust to pay the income to his wife 
until his youngest child should attain the age of 
twenty^-one, and then upon trust to pay the 
income in fifths to his wife for life, and to his 
four daughters for life, and on the death of his 
■daughters respectively to convey and assign their 
respective shares to their children respectively ; 


to his sisters for life, and, in case any of them 
should die leaving issue, then to transfer the 
principal of the residuum to the children of the 
.sister so dying at twenty-one ; one of the sisters 

her children 


shall take her share. 

C. G. 240. 

When a testator devised real estate upon trust 
for A. and the testator 
their lives, 


and sisters Tor 
with benefit of survivorship yvhere 
any of them should die without leaving children, 
but where any should die leavnrg children upon 
trust to let such children hay'e their parents’ 
share until the death of the survivor of A. and 
his brothers and sisters, and upon the death of 
such survivor upon trust to convey the shares of 
their parents among the children of A. and his 
brothers and sisters : — Held, that in the case of 
A. and of a brother and sister of the testator 
yvho were livim 


at the date of his yvili, but who 
died before him, their children were entitled to 
shares during the continuance of the life estate 
of the testator's surviving brothers an<l sisters, 
but that the children of a brother who was dead 
at the date of the will were excludetl from such 
shares. v. Pidelialgli^ 30 L. J., Cli, 

545 ; L. R. 9 Eq. 395 ; 23 L. T. 2i4 ; 18 W. E.'427. 

On Death under Age leaving Issue.] — 

A testator gave to A. a legacy to be vested in 
him when and as he should attain the age of 
twenty-one, or if he should die under that age 
leaving lawful issue at his death ; and in case 
he should die without attaining a vested interest 
in his legacy, the testator gave the legacy over 
to other persons. The legatee attained the age 
of twenty-one, and died in the testator' .s life- 
time, leaving issue : — Held, that the gift over 
took effect. CTaH.di.ell, In re, L. E. 15 E(|. 386 ; 
28 L. T. 760 ; 21 W. E. 768. 


ami on the death of his wife, he directed the 
shares given to her to be divided amongst the 
daughters in the same manner as the original 
shares given to them. And his yviil yvas, that in 
case any or either of his children should die 
yydtliout'issue, the share or shares of her or them 
so dying should go and belong to all and every 
the child or children of such of his said daughters 
as should happen to leave issue, his, her and 
their heirs and assigus, as tenants in common ; 
but in case all his said children should die yvith- 
OLit leaving layvful issue, then he devised and 
bequeathed his said real and personal estate unto 
his brothers and sisters to hold to them, their 
heirs, executors, administrators and assigns as 
tenants in common : — Held, that the share of one 
of the daughters, yvho died under age and with- 
out issue, did not pass under the gift over to the 
brotlier and sisters ; but that there yvas an 


Ou Death before Tenant for life leaving 

Issue.] — Testator bequeathed a sum of stock to 
liis yvife, and after her decease to his three sons, 
to be equally divided amongst them, if they 
should be all living at the decease of his yy’ife ; 
but if any or either of them should die in 
her lifetime leaving a child or children, such 
child or children yvho should be living at the 
time of the wife’s death should be substituted 
in the place of such of his soiivS who should 
so happen to die, and take his, her or their 
parent’s share. All the sons died in the wife's 
lifetime, two of them leaving children who sur- 
vived the yvife ; the third died a bachelor : — 
Held, that one-third of the stock fell into the 
residue. Hudler v. Tillhrooh, 9 Sim. 368. 

Gift of personalty to A. for life, remainder to the 
children of tenant for life nominatim, or such of 
them as should be living at the death of tenant 
for life. If any of them should die in the lifetime 
of tenant for life, leaving issue, such issue to 
take the share the parent would have been 
entitled to. There were four children of the 
tenant for life, who all died in lifetime of 
tenant for life. Two died in the lifetime of 
testatrix, and one of those two left issue. Hone 
of the others left issue : — ^Held, that the children 
of the deceased child . took the whole fund. 
Ashlimj V. K^umles, S Drew. 693. 

Ou Death before A. leaving Issue,] — A., 

by his will, gave ,„liis residuaij personal estate 
and the proceeds of real estate in trust 
for his nephews and nieces, the children of 


became payable yvitbout leaving issue, the share 
of him so dying was to go to the survivor : B., 
■one of the nephews, died in the testator’s lifetime, 
and left no issue : — Held, that there was no lapse 
as to any })art of the residue, and that the whole 
yvent, iipon the death of A., to the surviving 
nephew C. Humphreys v. Ilowe.^. 1 Euss. &: M. 
639 : Tam. 497 ; 8 L. j.(O.S.) Gh. 165. 

Bequest to the children of A. who should be 
living at the testator’s decease, e([ually, yvith 
■survivorship in case of death yynthout leaving 
issue ; if leaving issue, the issue to have the 
parents’ share. The survivorship cannot be re- 
strained to the period of the testator’s death, as 
upon that construction the clause would be 
repugnant. She rg old v. Boom, 13 Ves. 370 ; 9 
E. E. 195, 

Ou Death leaviug Issue.] — Testator 

■ordered the interest of the residue to bd paid 


^Qg5 Construction. 

his brother F.. and his late sister, K B -a P^oh effect 

foo; «L.T.6.0. 13^V.K3CB. 

lifetime of his wife leaving child or cM^en Object of Prior Gift before Date of 

snch children to be entitled 1°.*^® ^5:^8 Will— Where Gift to Individuals Nommatim.] 
mother’s share. A nephew died m t j _Distmctioivbetween a substitutional gdt atter 

of the testator leaving a child -.—Held, ®"®“ beauest to persons as a class and one tollowiiig 

child was entitled to “ ot to a gift to indiWuals iiominatim Imj lun;/, ll> 

residue, as being a gift to if ‘Viduafc, and not to ^ L. j., Cli. 5B0 : 16 Jur. 489. 

a class. Jones x. Fre.min, i N- B. 41» , to g ^ggt to A. for life, and afterwards equally 

330 ; 12 W. K. 369. between a number of persons by name ; and m 

. T r s wirtnut Issue 1— case of the death of any of them before -A, their 
J “w to respective shares to go to thoir respective chil- 

A testator gave the ”® o A B fo? di4 and on failure of children to the sumvors. 

trustees, in trust to pay the ^“1 The following points were decided as to the 

life, and after her decease to pay the pif P J original legatees ; fiint Ann was deceased 

money to her daughters, C. ^ther of at the date of the will Held, ^ nevertheless, 

shares, with a gift over to the ? ‘h^^hl that her children took by suf itution ; secondly 

them dying in thelifetime rf A. B. , . William was living at the date of therfl,biit 

either C. or D. die in the lifetime of . . died before the testator -.—Held, also, fat his 

out leaving issue, then the whole f nd was to » j ildren took his share, and that the class was 

over to the survivor f f fj^tae ?o be Pertained at the death of the testotor; 

in case both of them should f thirdly, Thomas survived the testator, arid died 

of A. B. without leaving issue, then in . lifetime of the widow : — Held, that hib 

tv. W. absolutely. The testatm' died in 1844, , . ^yQ^,Q to be ascertained at 

leaving A. B. and her f f ■ Thomas’s death ; fourthly, it was held, that to 

theptherf ughtof ledinto^^^^^^^ sur: entitle a child to take, it was not necessary hat 


e Oilier uiiuguLA-x, At fhe mir- entitle a ciiiici to laKe, ib w;l& xiAf 

■Held, that upon the death of A. , should survive the tenant tor life; hfthly, 

viving daughter was entitled to the w ^ ^ Charles died without issue Held, that the sur- 

Donivilc'ii Trusts, In re, 22 L. J., Ch. J47 , ascertained at his death, and 

Jur. BGl. jiQt at the death of the tenant for life, lo. ^ 

^..r.tor-s lifetime.! A testator directed his ^siAne f be f mded 


__ on Death of A. in ^estatorf lifetime.! A “s^mvived him) 

—A testator by will bequoaff pef ona his brothers and sisters by name, 

estatetoJ.W. upon tinst for Ins (the testator^ q if of them should die 

wife absohitely, and in ease his said wife shoul J his, her or their shares should go 

die in his lifetime, he direfod thf f U his sai ‘^ fheitor their respective issue ;-Held, fimt, 
estate should be held by to s said P . ^hat the class w'as to be ascertained, as to the 

certain trusts (which foiled), *° issue S a legatee who had died before the testa- 

those trusts he bequeathed all his I . death of the testator, and as to the 

J. W. absolutely :-Held, that the gift to J. W. *®i> who had survived him at the' 

was dependent on the event °|.q?,'^®'’’'f'v„ ' death of the^lec'atee. Hohqeti v. Keale, 46 L. J., 

viving his wife, and that f . Wf fl not beootne “®th ot ‘ne ie„. ^ ^ 

entitled from the mere fact of the gift to the ^h^dto bequeathed a sum of stock in tmst 
wife failing to haw T for three persons nominatim in equal shai'es and 

iDoud V. lP?.?ii7, 4 Be H- M. ^ ^ ’ ’’ pmportioL, to he transferred to them when they 

Ch. 293 ; 1 Jnr. (K.S.) 169 ; 3 ’W. E. 228. 3° 'attain twenty-one, but if any of them 

wife for life, and after her 1 v , them should die under twenty-one and unmarried, 

that one-sixth of the fund tS^ to Mi mto residue. One of the toe 

the income to Ins daughter M ^ ■ vversons named died prior to the making of the 

her death for her children who bem^ a son oi p ^ , . .1 . gl^are of the one so dying 

s t sifs 

tfvtly S— rcBpective chd- 

dren%r child, an thereinbefore e^P’^®^ ^ Si-s“and the brothm and sisters of his 
irLfd:?e‘XTA?Se|^^^^ in tht mTe? “m’ s^dylng 

n"lp"bTftS^ in the! should be equally divided among the children 
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'WILL — Constntctim 


cbilliren were entitled to the 


Oiare which he 
-would have taken if he had siirvive< I the testator. 
Muat V. 8 Sim. 443 ; G. 1'. Coo|)er, 172. 

Bequest in trust for all the children of the 
testators late uncle J. B. decease<l, to be divided 
equally amongst them and the issue of such of 
them as should be deceased, share and share 
alike, such issue to be entitled to the share of 
their deceased parents equally amongst them : — 
Held, that a grandchild of J. B., -whose parent 
was dead at the date of the will, was entitled to 
take, Bebh v. Bi^ekwith, 2 Bcav. 308. 


of him, her or tliem so dying that should be • 
living at the death of the testator’s wife and A. | 
Friar to tlie date of the will one of the testator’s ! 
brothers (H.) had died leaving children, but the j 
testator made luj will in ignorance of the death : 
of such brother; — Held, that the words “now! 
living” applieil only to the brothers and sisters j 
of the testator's wife, and that the children of j 
his brother H. were entitled to the share to i 
which their father would have been entitled if ' 
he had survived the testator. Hannam v. Sima, j 

2 Be G-. A J. 151 ; 27 L. J., Ch.251 ; 4 Jur. (x.s.) | 
863 ;'6 W. 11. 347. 

Bequest to “ each, of the present nieces of P. E., 
h.ir her own absolute benefit, and in case any of 
them shall die in my lifetime, leaving a cliikl or 
children who shall survive me, then in every 
or any such case the legacy intended for her so 
dying shall go to her child or children, in equal 
shares, if more than one.” P. E. had seven 
nieces, but at the date of the will only one was 
surviving, and she was a widow, seventy«five 
years of age, without children then living, but 
there were’ living several daughters and grand- 
daughters of the deceased nephews and nieces 
of P. E. ; — Held, that the children of nieces who 
were dead at the date of the will were not sub- 
stituted for their deceased parents. Cbmob v. 

7 Be G-. M, & G. 490 ; 26 L. J., Ch. 350 ; 

3 Jur, (K.S.) 703 ; 5 W. 11. 3S3 — C. A. 

Children let in to take Original Shares.] 

— Testator devised an estate to trustees in trust 
for B. T. for life, and after the death of E. T., 
in trust, to convey the estate unto, between and 
amongst all and every, and such one or more of 
the child or children of B. T., who should be 
living at his decease, and the issue of such of 
them as should be then dead leaving issue, such 
issue to take between or amongst them the share 
which their parent or parents would have been 
entitled to if then living. B. T. survived the 
testator, and died, leaving several children, and 
the issue of another child who was dead at the 
date of the will : — Held, that such issue were 
entitled, amongst them, to an equal share of the 
children. Tiftlierloinli 


Therefore, the rule, that where issue are sub- 
stituted for parents, the parent must have been 
capable of taking, in order to entitle the issue, 
does not apply. lb. 

Children cannot take by substitution for their 
deceased parent who forms one of a class, unless 
the parent, if living, could himself have taken. 
Coultliunt V, 15 Beav.421 ; 21 L. J.. Ch. 

555 ; 16 Jur. 532. 

A father gave property to the children of A. 
living at a prescribed period, and the issue of 
deceased children, so as such issue should have 
no greater share than their parents would have 
taken if living, and be afterwards provided that 
if any one or more of such issue should be then 
dead, having left lawful issue, then the issue of 
such issue as should be so dead should receive 
the share which their, his or her parent would 
have taken if living : — Held, that the efiect was 
to create a joint tenancy amongst the members 
of the various families, subject to this, that if 
any one died leaving issue it must be considered 
for the purpose of determining the share which 
such issue were to take, as if ho had survived the 
' period of distribution, but had severed the joint 
' tenauev at the date of his death. Ileasnian v. 

; 41 L. J., Ch. 705 ; L. B. 7 Ch. 275 ; 

' 26 L.T. 299; 20 W, B. 271. 

Held, also, that the issue of grandchildren ot 
! A. must be confined to children, and that the 
' issue of a grandchild who was dead at the date 
of the will took, i 

The words then living though in one clause 
' of a will they were held by virtue of the above- 
mentioned proviso to refer to the period of dis- 
tribution, were in another clause, to which the 
, proviso was held inapplicable, considered to refer 
j to the death of a tenant for life. 1 b. 

I A testator, gives all his property, real and 
1 personal, to trustees, directing them to stand seisetl 


estate -with the survivinj 
V, ILzrbhi, 6 Sim. 329. 

Testator bequeathed his residuary estate to 
his grandchildren, and in case they should all 
die without leaving issue then to the children of 
A. and their issue in equal shares, or unto such 
of them as should prove their right within two 
years after the death of his grandchildren with- 
out issue. A. had five children, two of whom 
were living at the date of the will and survived 
the testator ; the others died before the date of 
the will, but two of them left issue : — Held, that 
all A.'s descendants who were living at the death 
of all the testator’s grand chikh-eii without issue, 
or -who should be born within the two years, 
■would be entitled to participate in the residue. 
Ohiff V. Pe/i/iimjtofi, 7 Sim. 370 ; 6 L. J., Ch. 
183. 

Testator, by will dated 1828, bequeathed a 
fifth of his residuary estate to W. B., E. B. and 
J. B., and all other the children of J. R. the 



tor’s death was tlie period at 
, entitled to take under the said 
were to be ascertained ; that, 
daughter of Mary Miles was 
all, the children of such 
.g surTived the testator, were 
to a share of the said moiety 
: that the children of a 
is, such daughter being 
wife, hut 

tiie lifetime of the testator, 'were 
to an equal share of the 
and that 


and possessed of all his said estates, r< 
personal, upon trust to receive the rent 
dendsand annual profits, and pay the sai 
time to time to his son Gr, during h:e 
should become hanknipt or insolvent, or 
composition with his creditors, f 

after anv of such events, upon t. - . . . ^ „ 

rents dividends and profits, and accumulate the of the i 
same' at compound interest, and lay out the same ^->-0 
on mortgage, such accumulations to^ continue^ to living 
be made for twenty-one years 

fnof qfrtf’ia death. There was then power tv ^ 

trustees to apply such sums as they should think said moiety of snch 
fim^^X maintenan his son’s wife (i the share of cluld rf a 

S™ent ° divWends °profrte and accumulations to sjich class wlw surv 
equally amongst his son’s children until the 
younger attained twenty-one, and the issue ot 
such as were then dead, such issue to take 
the share the parent w^ould have been entitled to 
if living ; and when the youngest attained 
twenty-one, the testator gave all his real and 
personal estate and accumulations amongst his 
son’s children in the same wo 
in the former clause relatini 
lations for t-wenty-one years. 


which the persons 

^ from residuary bequest 

his life until he notwithstanding a 
, vi' make a dead at the date of the w 
^ 10 , and from and daughter, liayini 
trust to receive the entitled, per stirpes. 

vf Ihw residuary estate ; 
daughter of Mary Milei, 

■*' ' ig at the death_ of the testator s^ 
after his the 1 having died in 

to the also entitled per stirpes - , , 

-- - ' -j: — residuary estate . 

4 .cvx^ 1 daughter would not 

by the death of such a child in the lifetime 
L UcUdcr, hut the entire share of the class 
would be divisible amongst the childrenhelongmg 
- - ’ vived the testator. Gamell 

Y. Moliues, 3 Hare, 438 ; 8 Jur. 396. 

Where Gift to a Class or their Issue.]— 

Bequest to be equally divided between Q. and 

hrethers and sisters, or their children,^ and 

J. Held, that the children of such of the 
lers and sisters as were dead at the date of 
dll could not take by substitution, lb 00 ^, 

!, 31 Beav. 323. 1 

Ld in case his A testator, after giving his residuary personal 
ul issue living estate to all and every the diiklren of his uncle 
tor’s brothers F. or their issue in equal shares, gave his real 
m of such as estate to A. for life, and after her death upon 
take only the trust for sale, and to hold the procee^ upon 
1 gave to his trust for “aU and every the childien of E. oi 
s son’s life for their issue in equal shares per capita^ ^^ Eom rf 
hange at any the six children ot i . were dead at the date of 
sue and never the will, and two survived the tenant foi Me •— 
knt, or made Held, that the issue of the four deceasal children 
«Ta sister of of F. alive at the death of the testa^r or born 
e of the will, during A.’ s lifetime took as by substitution the 

?ed him, some shares of their deceased ancestors in the proceeds 

e the death of of the realty, the issue of each of the foiir 
, that the gift taking inter se, » 6^"^! 

! children of a '/’<?, 46 L. J., Ch. 387 ; 6 Ch. .D. 494 , «. 
the will took. 180. 

W T? 487 Bequest of a legacy to A. for life, and alter 

leaving a child who also died before the tenant L. J., Ch. 51 ; 1 ^ . K. lo6. 

for life, the representatives of that child were ^ Descendants-l-Tlie 

to certain legacies) as she should by will appoint; at the death of the tostatoi, ana 

i°’ieSFgjfE"H if lhe“d 

tben living of such of them as should be then 737 ; 49 L. T. 5b5. 

SlT£i S-SaS' IE’S 
is'r’ss'TM "sSi srsisi i oh«„ i.«. .. 


my 
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liersonni rev>resenratives, snare aiui i «*«** -*«« * — — 

<lnre afike Held, that the reivrcsentatives ! their Parents’ Share. j^r-Bequest * to eacdi aii<i 
toid' a"^ a distinct, class, aial not by substitution, every the child and chihHen of my brother ami 
umrthat the representatives of ‘children who sisters which shall be living^ at the tmie^ 

Phxl ill the lifetime of the testator, and of tliose death ; but if any ehild^or children ot my smd 
w\mwere(tadat thedate of the will, participated. ; brother and sisters shaH happen to die m 
ICuw V (leai't^huHh 26 Reav. 26 ; 4 Jur. (>r.s.) j time, and leave issue, then the legacv oi legamcs 
Vttkmed 4De'a& J. 77; 28 L.d..Ch. S35 ; hereby intended for such child or chihhmi so 
- rf p nt o Idviiig shall be for his, her or their issue. ’ Ihe 

, w.ti. oo... I issue'' take only by substitution ; therefore only 

^0 a Glass or their Heirs.] — A testator! the issue of such children as were living at. the 

directed that certain stock should, after the | date of the will are entitled in the event ot the 

death of his wife, be divided among his chil- i death of their respective parents durmg the 
dren fheii livinu. 'or their heirs.'’ Two of the ; testators lifetime. / \\^(n/Ior,l 

children were de7ul at the date of tlie will ; three ‘ Mer. 320 ; 15 R. E. 120. ^ 

N'U’vived the testator and died in the lifetime of | A testator, in 185b, gave legacies to his 

h'C wife- and two surviveil her Held, first, • the sous and daughters of the brothers and sistcis 

that the heirs" of the children who predecease-d | of his late mother and father ; and if it should 
The wife (including the two who were dead at ; happen that any of those cousins s]iould die 
the date of the will) were entitled to share in j during his lifetime, and leave issue which should 

the fund with the children who survived | survive him, he directed that the legacies which 

her PhilfU Will In ne, L. E. 7 Eq. 151 ; 19 would have been payable to any deceased parent 
IT 713. ^ should be paid to the children; and if tlm 

Held 'secondly, that by '‘heirs” were meant executors should fail to discover any one or more 
the statutory next of kin of the children. Ih, of his said cousins who might be living at the 
Held thirdlv, that such next of kin were to time of his decease, or any one or more ot the 
be ascertained^ in the case of the children who children of his cousins as might have died during 
survived the testator, at the time of the death of his lifetime, and an application should be made 
cnch child - but in the case of the children who to the executors by any one or more ot ins 
m-edeceased the testator, at the time of the cousins, or by the children, within eighteen 
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ParsoM T. ffiMSfora, Tarry, Me paHe, 10 

die in lier lifrtiwe leaving children, such legac? tin 
should not lapse, hut should he P%<i “ 

dren of the deceased legatee. One of the childien an 

of H. was dead at the date of the wiU, leaving A. 
children :— Held, that the children of the deceased « i 
child could not take under the a 

will, inasmuch as the deceased child u as not a. 
“legatee” within the meaning ot the clause, fo 
Se1>for x.ChceHre, L. R. 8 Ch. 7ol ; 29 L. T. Ui 

^^i’tSator bequ^theil the residue of his estate, in 
after the death of two peisona, to such childien sh 
of B. as should be then dead, leaving childien , 
he directed that the children should stand m the d( 
place of their parents : — Held, that the children is 
If such childi4 of B. as died in f ^ ^ 

lifetime and who were also dead at ‘ 

the will took no share of the residue. Bidtci y y 
Ommuney, i Buss. 73 ; 6 L. J. (o.s.) Cli. o4- , 28 

^ Gi'ft^ by a testator of his real and personal c 
estate to his wife for her life, and the residue I 
to he equally diYided between her brothers and h 
sisters ; and in case any of them should he dead t 
at the time of her decease, leaving issue, such t 
issue to stand in their parents place Held, s 
first, that no brother or sister who died before i 
the date of the will was capable of taking under c 
the bequest, and, therefore, the issue of an}^ t 
brother or sister who was dead before the date \ 
of the wall could not take by substitution ; 
secondly, that it wms not an original and sub- 
stantive gift to the issue of those brothers and ( 
sisters wdio were dead at the death of the ‘ 

Gray v. Garman, 2 Hare, 268 ; 12 L. J., Uti. i 

259 7 Jur. 275. ■ 4. + 

A testatrix, having a power ot appointment ^ 
over a fund, bequeathed all her money under 
settlement to be divided, share and «Bare alike, 
between her nephews and nieces, the childpn ot 
those wdio might be deceased to be entitled to 
the share of their parents Held, that the 
children of a nephew who was dead at the date 
of the will were not entitled to a share of the 
fund. Atlihmn v. Atldnmn, Ir. R. 6 Eq. 184. 

A testator gave the surplus of his property to 
trustees to divide among his nephews and nieces, 
and directed that, “ in case any of them should 
be dead or die leaving issue,” such issue were to 
take their parents’ share : — Held, that the issue 
of three who were dead at the date of the will 
were entitled to their parents’ shares. Jenlis., Ini 
rtf, 18 W. K 1085. ^ . 4. . i 

A testator devised his real estate to trustees, 
upon trust during the lives of the children of 
A., B, and 0. (all deceased), and of the sur- 
vivV’s and survivor of them, to pay the rents 
and profits to them in equal shares, and directed 
that the shares of such of them as should die m 
the lifetime of the others or other of them leaving 
issue shouhl be paid to such issue, the share of 
the parent being divided equally among the 
issue if more than one. He further directed 
that after the death of the survivor of the 
children of A., B. and C., his real estates should 
be sold, and the proceeds of sale divided between 
the children of A., B. and G., equally ; and that the 
shares of such of thein as might die under age 
and without issue should accrue to the other or 
others of them, but that the shares of such of 


them as might die under age leaving issue 
should belong to such issue, and be divided 
amongst them equall}^ if nioie than one . ItgIu, 
that the representatives of those children of A., 

B and C., who died without issue in the life- 
time of other members of the same class, vyere 
not entitled to a share of the rents and piohts ; 
and that the issue of such of the children of 
A. B. and C. as were dead at the date of the 
will took no benefit under it. Kelmy v. leUet/, 

38L.T.471. .. . t- 

A father gave his residuary estate to his^wire 
for life, and after her decease to such of the 
children of his two late sisters as should survive 
his wife and should attain twenty-one or marry, 
in equal shares ; but in case any of such children 
should be dead at his decease, then lie directed 
that such issue should take the share of their 
deceased parent i—Held, that the gift to the 
issue of deceased chihlren was a. substitutionary 
ciift and that the issue of a child wdio was dead 

' at the date of the will could take nothing. ]T tf.v^ 

V 0/T, 47 L. J., Ch. 294 ; 8 Ch. D. 60 ; 38 L. T. 

! 6 ; 26 W. K. 409-C. A. . , ■ 4= . 

A testator bequeathed a legacy to his first 
L coiisms, to be equally divided between them. 

He then gave the share or shares of those of his 
i first cousins, if any, who might die in liis life- 
1 time unto all and every the children ot al( iiib> 

1 first ^ cousins who might so .die in his lifetime,, 
share and share alike ; such shares to be taken 
3 per capita and not per stirpes : Held, that the 
r children of a first cousin who had died before 
V the date of the will were not entitled to- 
e participate in the legacy. IIotoJiMits h 

; -rtf, 38 L. J., Ch. 631 ; L. B. 8 Eq. 643. 

). Testator bequeathed the proceeds of his real 
d estate upon trust for the eqiial benefit of his. 

^ sisters, nephews and nieces as follows : As to the 
p shares of his nephews upon trust to pay thesamo 
to them absolutely, and as to the shares ot ins. 
it sisters and nieces upon trust to invest and pay 
3r the dividends unto each such sister and niece tor 
0, life for her separate use, and after the death or 
>f each sister upon trust to apply her share for the 
to benefit of his said nieces upon the trusts of the- 
le original shares of such nieces, and after the 
te death of each niece upon trust to pay her share-, 
le to such of her children as she should by \\iil 
appoint, and in default of appointment to her 
to children equally on attaining twenty -one, and it 
3S no such children then in trust for the suryivois. 
lei or survivor of his said nieces. And the will pio- 
to vided that if any niece should die in the testator s. 
lie lifetime her share should be for the benefit ot her 
ill child or children, but if no such children wiu> 
shoukl live to attain twenty-one then such share 
should be for the benefit of his surviving nieces 
es equally and upon the same trusts Held, that 
of the child of a niece who was dead at the date ot 
ir- the will was not entitled. Snuith^^ Trusts^ In 'ne 
its Co Ch. D. 497, n.), not followed. CUmry In /r,. 
;ed CMncry v. Hill, 57 L. J., Ch. 804 ; 39 Ch. D. 
in 614 ; 59 L. T. BOB. 

ng The testator gave his residuary estate upon, 
of trust to divide the income thereof “equally 
:.he amongst all my children during their respective 
;ed lives, and from the death of any such child 
:,he whether before or after my death ” to hold the 
ild corpus upon trust -for “ all or any the chiid or 
ieii children of such child who being a son or sons- 
the attain the age of twenty-one years or being 
ige a daughter or daughters attain that age or 
or marry ” Held, that the child of a child dead at 
of the d’ate of the will did not take. Clirutoi>liermm 
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V. Sanlar (supra); Chiuen/, In n\ Chi nor ij \\ 
JDll (supni), and Mudhew In n\ (ivKWtnk v. 
Mitdhn' (supra ■), folluwetl. In n\ TuUett 

T. Colnllp, d3 h. .1., C'h. TIM) ; [1894] 3 Cli. 881 ; 
7 R. 495 ; 71 L. T. 418 — 0. A. See also Iluher- 
ilham Y. ilklehahih, supra, col. 1054. 


entitled if living. One of the children was <lead 
when the will was made^ and a cotlicil shewed 
that the testatrix was aware of this ; — Held, 
that the issue of that child took a share in the 
moneT. Lucul^ Will In re, 17 Cdr. D. 788; 29 


her death for the children of A. who should be 
living at her death equallr, with a proviso 
that if any child of A. should die in the lifetime 
of A. leaving issue who should be living at A.\s 
death, the issue of such child should take the 
siiare which his, her or their parent would have 
taken if living at the death of A., and with a 
gift over if there siioultl be no such child or 
children or issue of a child or children of A. 
so living at her death. One child of A. died 
before the date of the will, leaving issue wdio 
survived A. : — Held, that the gift fo issue was 
original, not substitutional, and that, therefore, 
the issue of the deceased child of A. were entitled 
to take. Woolrirh, In re, Harris v. Harris, 
48 L. J., Ch. 821 ; 11 Ch. B. 6G8. 

A testator bequeathed his residuary estate and 
effects to trustees ii})on trust to pay the income 
to certain persons for their lives, and subject 


iss consisting of two L., in e«iual shares ; and in case of the death of 
made in such terms any of his said nephews and nieces leaving 
embers of the class, issue, he directed that such issue should take the 
“that the issue of share that his, her or their deceased p<arent 
by way of substitu- would have taken if living : — Held, that the 
r parents w\'>iiki, if children of nephews and nieces who died before 
prevent the children the date of the will and of a nejdiew who died 
te of the will from after the date of the will, but before the testa- 
rs of the class, the tor, took, by substitution, the shares which their 
vould have taken if respective parents would have taken if living at 
ribution. Loving v. the testator’s death. Potter, ln> re, 89 L. J,, Ch. 
hirsons, In re, Blahev 102 ; L. R. 8 Eq. 52 ; 20 L. T. 649. 

A testator gave a sum of 5,000Z. in the event 
nephews and nieces of the death of his nephew, J. W., wntlioiit leav- 
proviso, that in case ing issue, to be equally divided among all the 
3 es should die in his brothers and sisters of J. VV. who should be 
him surviving who living at the time of his death and the children 
then such children then living of any of his brothers and sisters 
5 of their respecti%^e who slioukl have previously departed this life, 
ntitled to the same but so that the childi'eii of such deceased brother 
mt would have been and sister should take only the share that their 
testator’s decease parent would have taken if living : — Held, that 
ece (who died before a child of a brother of J. \V.. which brother was 
survived the testator, dead at the making of the will, took no share of 
ftus entitled to her the 5,000Z. Waugh v. Waugh, 2 Myl. & K. 41. 
In re, 32 Beav. 882 ; 

578. -- — Eifect of Words “Such” and Said.”] — 

his sister Susan all Testator bequeathed his residue to trustees in 
possessed of for life, trust for all his children living at the decease of 
ired the property to his wife, as tenants in common ; and if any such 
g his brothers and cliildi’en should die before his wife, and should 
is brothers or sisters leave issue, then the children of such his son or 
the lifetime of his daughter should be entitled to the portion of 
ch would have been such his son or daughter who might be deceased 
id among their chil- before the decease of his wife, provided that 
ren of a brother who until the portions thereby provided for any of 
he date of the wall the said children of his said sons or daughters 
are of their deceased w’ho might have died before their mother should 
L. E. 14 Eq. 246 ; 27 become vested it should be lawful for his trus- 
tees to apply the interest of the portion to which 
ive a sum of money any such child might be entitled in expectancy 
e death of the widow for the maintenance of such child. The testator 
1 of the cousin, share at the date of his will had four sons and one 
that, in case of any daughter, and he had had another daughter 
the lifetime of the who was then' dead; leaving children who sur> 
h issue should take vived the testator :^Held, that those children 
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were entitled to a share of the residue. Giles pa; 
y. Giles, S Bitn. 360; 6 L. J., Ch. 176; 1 Jur. of 

234. • 

Testatrix, having two sons and two daughters six 
living, gave a legacy to each of them, and then ha 
gavelhe residue to Mary, one 

for life, “and after her decease I will that the noi 
said property he equally divided amongst such ^ 
of my sons and daughters as may he lining at me 
the decease of the said Mary, and in case of the toi 
decease of any of my said sons or daughters, the tes 
surviving children of any of my sons or daugh- 
ters to have their father’s or mother s part the . 
testatrix had another son and daughter, both ot to 
whom were dead at the date of her will, leaving in, 

children :~Hekl, that their children wn entitled ex 

to shares of the residue. Jarvis v. Fotid, J J?im. c e 
549 ; 8 L. J., Ch. 167. ' . , , . 

A testator bequeathed stock m trust for a ex 
dauo-hter for life ; and in case there should be no 
child of the daughter living at her decease, or 
being such, they should all die under twenty-one, 
then he bequeathed the stock unto all and every 
his children then living, and the child or children es 
of such of his children as should he then dead, m ^ 
equal shares, but so that such his gmiidchilclren tt 
should only have among them such share as their U 
parents would respectively have been ^ 

in case thev had been then living ^Held, that 
children of a child of the testator, known by him t( 
to he dead at the date of the will, did not take c! 
any interest. Thomimn's Tntsts, ^ 1 

G. M. & G. 280; 2 Eq. K 236; 2 W. E. 

218, 445. , . 1 

When a testator gave legacies to his brother ii 
and three sisters nominatim, and gave his residue s 
in trust for his brothers and sisters who should c 
be living at the death of his wife, and the child ( 
or children of such of his said brothers and. sisters i 
as should have died in the lifetime of his wite, i 
equally to he divided between his said brothers - 
and sisters and child or children ^ of deceased / 
brothers or sisters, such child or children taking - 
nevertheless no more than his, her or their parent 
would have taken, and it appeared that he had 
one brother only surviving at the date of his will, ' 
but had had two other brothers, who were then 
dead, leaving children : — Held, that such children 
were entitled to a share in the residue, fhovipsoii s 
Trusts, In re (supra), explained. Jordan's Trusts, 
In rc, 2 N. B. 57 ; 8 L. T. 307. 

A testator gave property to trustees to pay the 
income after the death of his wife to “all the 
children of my sisters or late sisters who shall be 
living at the decease or second marriage of ni}- 
wife,' and the issue then living of such of the^said 
children of my sisters as shall be then dead : — 
Held, that the issue of one of the nieces, who was 
dead, to the testator’s knowledge, at the date of 
the will, took the share to which their mother 
would have been entitled had she survived the 
wife. Hall V. Woolley, 39 L. J., Ch. 106; 18 
W. K.129. , . . 

Testator bequeathed one-sixth part ot ins 
residuary estate amongst the children of his late 
sister J. T., and directed that their share should 
he paid to them at twenty-one, and that, in case 
any of them should die under that age leaving 
issue, their shares should be paid to their issue 
at a certain time, but if any died without leaving 
issue their shares to be paid to the surviving 
children, and the issue of such of them as were 
dead, per stirpes ; ' and he bequeathed another 
sixth part to his sister M. 0, for life, and ^^fter 
her death unto and amongst her issue, and to be 


payable at the like time, and with the like benefit 
of survivorship, and in like manner as before 
expressed as to the other sixth part. M. 0. had 
six children living at testator’s death, and had 
had another, who had died before the date of the 
will, leaving a daughter Held, that she was 
not entitled to take either in her own right under 
the description of issue, which by reference 
meant the children of M. G., or by substitution 
for her mother, as she died in Hie lifetime of the 
testator. Peel 'S!. Oatloio, 9 &im. 372; 7 L. J., 
Oh. 273; 2 Jur, 759. 

Bequest to each of A.’s sisters and brothers, or 
to such of them as may be living at the time of 
my decease, in case of those who may not be in 
existence at my death, to go to their respective 
descendants ;AlHeld, that the descendants of a 
sister who w’-as dead at the date of the will were 
excluded. Smith v Pepp)e7', 27 Beav. 86. ^ 

See also Parher v. Tootal, ante, col. 1047. 


Death of Object of Prior Gift between Date 
of Will and Death of Testator.] »-I)e vise of 
estate to B. for life, then to testator’s nephews, 

&c , and to the children of them that should 
then be dead. Issue of nephews who died in 
testator’s lifetime not entitled. Thornhill v. 
Thornhill, 4 Madd. 377 ; 20 B. B. 315. 

Testator gave the residue of his estate in trust 
I for his wife^for life, and after^ her death for his 
1 children who might then be living, the sharp of 
1 each to be paid at twenty-one, with benefit ot 
survivorship as to the shares of any dying in the 
wife’s lifetime and without issue, provided that 
if any did die in the wife’s lifetime leaving issue, 
such issue should have their parent’s share. One 
of the children, after he had attained twenty- 
one, died in the lifetime of the testator, leaving 
issue -Held, that such issue wxas entitled to the 
parent’s share. Smith v. SpJim. 353 ; 6 

L. J., Ch. 175. Overruling Thmihlll v. llmpi- 
7/i/Z,*supra. And see CoUhis v. Johnson, 8 Sim. 

: 356, n. ; 4 L. J., Ch. 226. ^ ■ 

A testator bequeathed his residuary personaity 
L to trustees in trust for the children of L,, to be 
divided equally between them, and directed that, 

L “in case of the decease of either of them leaving 
I a family, then such share as the parents would 

V have taken shall be equally divided amongst the 
children of such deceased parents” : — Held, that 
“decease” meant decease during the tptators 

3 life — that the children of L. who survived the 
3 testator took absolutely, and that the childien ot 
3 one child of L., who died between the date ot 

V the will and the death of the testator, took the 
I share which this parent would have taken. 

- IIu award, In re, Cherry or Creery v. Liny wood, 
s 51 L J.. Ch. 513 ; 19 Ch. D. 470 ; 45 L. T. 790 ; 

SOW. B. 315. .. 

;r Testator bequeathed his rpiduary personal 
e estate upon trust for his aunt for life, and from 
8 and after her decease for all the children ot his 
uncle, “ and the lawful issue of such of them as 
is may be then dead.” The aunt and all the 
:e children of the testator’s uncle died in the tes- 
d tator’s lifetime, but one of such children died 
36 after the tenant for life, leaving issue who sur- 
isr vived the testator :—Heid, that the word “then 
le referred to the death of the tenant for life, and. 
ig not to the period of distribution, and that eonse- 
ig quently there was an intestacy. Milne, In re, 
re v. Jleyshaw, 57 L. T. 828 — 0. A. Afifirm- 

er ing 56 L. J., Ch. 543. 

er Where a class of beneficiaries under a wiu is 
oe ascertainable at the testator’s death (or semble at 
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any other definite epoch). l’)ut the period of distri- ' 
butioii is postponed to a different and later epoch, , 
a substitutional gift of the shares of deceased ! 
heiicficiaries priina facie at^plies only to bene- j 
ficiaries who become members of the class and ^ 
die before tiie period of distribution. Hanmim, ; 
In re : Had del re if y. Ilan/iam^ 6fi L. J., Ch, ' 
4Ti ; [1897] 2 Ch* 39 ; 76 L. T. 681 *, 45 W. E. - 
613.' 

Eequest, after the death of life tenants, “ to 
my brothers and sisters, in equal shares arul 
proptortions. the lawful child or children of any 
deceased }>rothor or sister taking his, her or their 
deceased ]»areiit*s share Held, that the 
children of a brother who died after the date of 
the will, and before the testator, could not take. 
Ih. 

Thornhill y. Thornhill (supra), and the opinion 
of Lord Eoiniliy in Ire v. King (supra, col. 
1052) and King v. Cleaveland (supra, col. 1061), 
followed. iStuUh v. Smith (supra), Collins y. 
Johnson (8 Sim. 356, ii ; 4 L. J., Ch. 226), Jones 
Y. Fretcin (supra, cols. 1054-5), and Ilahergliani 
Y. Ridehalgh (supra, col. 1054), explained and 
distinguished. Ih, 

Clauses substituting Children for Legatees 
dying before Distribution — When Children 
must survive Period of Distribution.] — Bequest 
to widow for life, and afterwards to transfer to 
testator’s children then living with a gift to the 
issue of such children if dead, the issue to take 
only the share their father would have been 
entitled to : — Held, that the issue took by 
substitution, and that to entitle them they must 
survive the tenant for life. Bennett v. Herriman, 
6 Beav. 360. 

Te.stator bequeathed his residuary personal 
estate to trustees in trust, to pay the interest to 
and amongst all the childreu of his brother for 
their respective lives ; and after their deaths, as 
they should respectively die, he gave the principal 
of their respective shares to their respective 
children, and, if any of his brother’s childreu 
should die without leaving any child, he gave 
tlieir sliares to their surviving brothers and 
sisters for life, and afterwards to their respective 
children, in the same manner as their original 
shares were given. One child of the testator’s 
brother had three children, one of whom was 
born at the testator’s death, and that child and 
another died in their parent’s lifetime : — Held, 
that, on the death of the parent, the surviving 
child became entitled to the whole share of 
W'hich the parent had been tenant for life. Amies 
V. Skillern, 14 Sim. 428 ; 14 L. J., Ch. 165 ; 9 Jiir. 
129.-, ' '' 

Testator bequeathed one moiety of his residuary 
personal estate to trustees to pay the interest 
and dividends equally amongst such of his 
children as should be living at a certain period 
for their lives, and after the death of any of 
them, upon trust to stand possessed of a propor- 
tionate share of the fund for the use of the issue 
of the child or children so djfing absolutely ; 
‘‘but in case of such child or chihircn dying 
without leaving issue, then upon trust to stand 
possessed of the proportionate share of the child 
so dying, in trust for, and equally to be divided 
between and amongst, my other children then 
living and the issue of such of them as may then 
be dead, such issue nevertheless only taking the 
share their, his or her parent would have taken 
if living.” H., one of the children of the tes- 
tator, who was living at the period of distribu- 


tion, died, leaving issue a daughter, who died 
without issue. Afterwards \V. and A., two 
others of the testator’s children, died without 
issue i—Held, that the daughter of H. took no 
interest in the shares of Wl and A. Maegregor 
Y. Maegregor^ 2 Coll. 0. C. 192. 

A. bequeathed his residuary estate upon trust 
to pay the dividends to his cousin for life, and 
as to the principal from and after her decease, in 
trust for all her children who should be living at 
her decease and the issue of such of them as 
should then be dead leaving issue, as tenants in 
common : but the issue, if more than one, of 
any deceased child to take as a class as if by 
representation, and not as individuals: — Held, 
that the issue of a child who died in the cousin’s 
lifetime were a class to be ascertained at her 
death. Penny v. Olurhe, 1 De G. F. & J. 424 ; 
29 L. J., Ch. 370; 6 Jur. (X.S.) 307; 8 W. E. 

: 286. And see S. C., Johns. 619. 

A testator directed payment of his debts, ami 
; gave all his personal estate and effects (by 
description) to his wife, for her sole use for life. 
He then gave to her a cottage at B. for her sole 
use for life, and after her death to fall into the 
residue of his estate ; and he gave two houses in 
N. Street, one in K. Place, and one in M. Street, 
to her in the same words ; and he directed that 
the aforesaid properties, and all other his pro- 
perty, real and personal, should be dis})osed of. 
for the benefit of his children (or any of them) 
or .so many as should survive the death of his 
wife ; nevertheless, if any married and died 
leaving issue, they should inherit and have the 
benefit of the father’s or mother’s share, and that 
the property therein contained should be kept in 
repair and let for the best rents ; and after 
deducting the interest on mortgage and repairs, 
he divided among his sons and daughters, and 
provided that his property should not be sold, but 
let until his youngest sou attained twenty-one. 
Then there was a discretionary power to the 
executors to sell and pay off interest and just 
claims, and divide the residue Cfpially among his 
sons and daughters. The wkkwv claimed to be 
entitled in fee to the premises in H. Street, K. 
Place, and M. Street, and to be recouped the 
mortgage money she had paid off*, she also 
claimed dower : — Held, that she was put to her 
election both as to the property given by the 
will, and as to dower ; also that thei’e was a 
forfeiture ; and that there W'as a gift to those 
children who survived the wife, and the issue of 
those that died in her lifetime leaving issue. 
Hilton V. Hilton^ 15 W. E, 193. 

A testator b}^ his will gave 4,000L to be 
invested in stock in trust to pay the dividends 
to his daughter S. during her coverture, and 
upon the death of G., her husband, to transfer 
the capital to her for her sole use ; but in case 

G. should survive his daughter, then in trust for 

H. , F., E., A. and W., his five sons, and their 
respective issue -(if any), to be divided among 
them in equal shares and pi'oportioiis, such issue 
to take per stirpes, and not per capita ; ha gave 
also the residue of his personal estate to his 
sons H., F., E., A, and W,, “ and their respective 
issue (if any), such issue to take per stirpes, and 
not per capita, to be divided among them in 
equal shares and proportions ; the shares of such 
of them as shall have attained the age of twenty- 
one years to be paid to them respectively forth- 
with after the testator’s decease; the shares 
of such of them as should be under that age 
to foe paid to them when and as they should 
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respectively attain such age*” Declared, that, S. 1 
dying in the lifetime of G., the sons of the testator 
living at snch event would be absolutely entitled J 
to the stock in equal shares, but if any of the i 
sons should die in the lifetime of S. leaving i 
issue, such issue, if living at the death ot b., j 
would be entitled to the share or shares or tne 
fund which their parents would have been 
entitled to if living, such issue to take such i 
shares equally among them, and adjudged, that 
the sons liviner at the death of the testator took 
an absolute interest in the residue. Dmtum, 
that if any of the sons had died in the lifetime 
of the testator, his children, living at the death 
of the testator, would have taken, by substitu- 
tion, the share of the parent. Whether grand- 
children, or more remote descendants, would 
take as issue, and in what proportions, quasre. 
Pearson v. Stephen, 5 Bligh (N.S.) 208; L 

Dow & Cl. 328. . , 1 . 4 . 

By a codicil to his will A. desired his son to 
insure his life for 5,000^., and to bequeath that 
sum to his wife for life, and at her death, or at 
the death of the son, to bequeath the o,000Z. to 
A.’s daughters or their ‘-descendants” in equal 
proportions : — Held, that this was a substitu- 
tionary gift to the descendants of those of the 
daughters of A. who died in the lifetime of the 
son’s wife leaving descendants ; that “ descen- 
dants” included children, grandchildren and 
great-grandchildren living at the time of distri- 
bution. Flower, In re, Matheson y. Goodwyn, 
62 L. T. 216. See 8. C\ in C. A., 63 L. T. 
201 . 


Wlieii Children must survive their 1 

Parent.]— A testator left the residue of his estate c 
in trust for his wife for life, and after her decease t 
to belong to all and every such of his brothers f 
and sister as should be living at the decease of t 
his said wife, and all and every the children and c 
child of such of his said brothers and sister as c 
should be then dead, per stirpes, and not per t 
capita. The sister died in the lifetime of the ] 
tenant for life, leaving a son and daughter. The : 
daughter also died in the lifetime of the tenant 
for life, leaving i^sue : — Held, that the personal 
representative of the daughter was entitled to 
participate, together with the son, in the de- 
ceased’s sister’s share. Camthorne, In re, 11 Jur. 
(N.S.)9; 13WkB. 215. 

Testator had four daughters, A., B., C. and 
D., and by his will gave 4, COOL to each of his 
daughters A. and B,, with a direction that, if 
either of them died unmarried, 3, 600Z., part of 
the 4,000Z., shouiil be divided among his surviving 
daughters, and the child or children of such of 
them as should be then dead. A, died unmarried. 
C. had five children, two of whom survived A., 
but the other three died in her lifetime. The 
five children of G. took vested interests in equal 
fifths of the fund, as well those who died before | 
as those who survived A. Stanley v, IFue, 1 i 
Cox, 432* 

Testator gave his residuary real and personal 
estate to trustees, in trust to pay the rents, 
interest and dividends thereof to his wife for 
her life, and after his decease to sell, convert 
into money, collect and get in the same, and to 
pay and divide the moneys to arise therefrom 
unto and equally between and amongst such of 
the children of his sisters Martha, Phoebe, Alice, 
&c., as might be living at the time of the decease 
of his wife, and the issue of such of them as 
might be then dead, in equal shares and propor- 


tions, such issue only to take the share which 
their respective parents would have taken if 
living, provided such children or issue should 
then'have attained twenty-one, otherwise to pay 
to them the interest of their shares until they 
should attain that age, and then to pay them the 
principal. The testator’s wife survived him. 
Each of his sisters had several children. A child 
of Martha died before the testator’s wife, leaving 
children, and one of those children also died 
before the testator’s wife : — Held, nevertheless, 
that that one took a vested and transmissible 
interest in the testator s residuary estate. ^ Lyon 
V. Coward, 15 Sim. 287 ; 15 L. J., Ch. 460 ; 10 
Jur. 486. ^ y 

A testator gave a sum of money to trustees 
in trust, to pay the interest to his daughter for 
life, and after her decease to divide the principal 
between all and every the children of his said 
daughter who should be living at the time of 
her "'decease and the lawful issue of such of 
them as should be then dead leaving i^sue, so as 
that the issue of each child so dying should take 
the share which their deceased parent would 
have taken if living, and so as that such issue of 
each child so dying should take equally, share 
and, share alike, to be paid to all such children 
and issue upon their respectively attaining, and 
in case they should live to attain the^ age of 
twenty-one years, with clauses directing the 
■ application of the income for the maintenance 
, of the children and issue as the trustees might 
think fit. One of the children of the tenant for 
life died in her lifetime, leaving children, some 
of whom died in the lifetime of the tenant for 
• life Held, that the time of the death of the 
J child of the tenant for life, and not the time of 
i the death of the tenant for life, was the period 
3 for ascertaining the class of his issue who were 
f to take ; and that the childi’en of the deceased 
1 child living at his death, though they subse- 
s quently died in the lifetime of the tenant for life, 
r took vested interests. Barhev v. Barher, 5 
e De G. & Sm. 753 ; 21 L. J., Ch. 794 ; 17 Jur. 
e 12.5., ■ . ■, ' : 

,t J. B., after giving certain annuities and 
d legacies, gave all the residue of his real and 
0 personal estate to trustees, with liberty to sell 
J- the same for the benefit of his personal estate, 
r. and upon further trust to pay the annuities 
and legacies, and from and after the decease 
id of the last survivor but one of the annuitants, 
is his children and grandchildren, upon further 
if trust for sale as aforesaid, and to render residue 
of into money, and divide the same equally share 
ig and share alike with and among the said sur- 
of vivor, whose annuity should then cease, and 
d. all and every the testator’s grandchildren as 
L, should be living, if any should be born after the 
he date of that his will, and the children of_ such 
:al living grandchildren, either the said annuitants 
re or born after the date of his will, as tenants in 
1 common, except only that the child or children 
of any grandchild should be entitled to the share 
lal or part the parent would be entitled to receive, 
ts if more than one, in like manner as tenants in 
!or common. All the testator’s children being dead, 
art and two annuitants being still living, as between 
to whom it appeared that an arrangement had been 
)m come to abandoning the right of survivorship j 
of —Held, on a petition by a great-grandchild of 
ce, the testator claiming to be entitled to a vested 
ase interest in the share of his deceased mother, and 
as in opposition to the wishes of an assignee of the 
or- share of one of the grandchildren of the testator, 
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that the great -grandohiidren of the te-staror rook 
vested interests imdor the will and that a part 
nf the fund might be distributed under the 
order of the court, liellamyw liilh 2 Sm. 6c G, 
328 . 

Under a deed of appointment the trustees 
were direetetl to ])ay the interest of the trust 
funds to the husband of the appointor for life ; 
and after his death to divide the property equally 
between all the children of A., born or to be 
born, who should be living at the death of her 
husband, and the children of those who might 
then be dead, such children to stand in the place 
of their parents respectively, and to take such 
sliare as their parents, if living, would have Iteeii 
entitled to. A. left five children, one of whom | 
died, leaving six children, and four of these six 
died before the husband of the settlor : — Held, 
that the six children, or their representatives, 
were entitled e(pially to one-fifth of the trust | 
funds, but that there was no substitution. Har- I 
court V. Ilareuur't, 26 L. J., Ch. 536 ; 5 \V. BA 
■478.".v 

Under a beqitest for the testator’s daughter A. 
for life, and in case of her death without issue, 
her share to go among the survivors of the 
testator s children and the children of such of 
them as shall have died leaving issue, such issue 
to take the share of their respective parent : — 
Held, that children of testator’s children who 
survived their own parents and predeceased the 
tenant for life, took vested interests on the 
death of their parents. Wildma 7i a Trust, hire., 
1 J. & H. 239 : 30 L. J., Gh. 174 ; 7 Jur.' (N.s.) 
I2I. .. 

A husband, who died in 1854, gave all his 
property to his wife for life, and after giving 
pecuniary legacies and annuities, devised and 
bequeathed to his son C. all tiie residue after 
his itmther’s death, and to his heirs ; and in 
case his son should die leaving no issue, then 
his freehold estate was to be equally divided 
between his (testator’s) surviving children or 
tlieir families. All the children of the testator 
survived their mother, who died in 1861, and, 
excepting one, all (two without issue, two 
leaving children, one leaving a child, and the 
issue of another child) died in the lifetime of 
C., who died, in 1869, a bachelor and intestate: 
— Held, a gift on the death of C. without 
leaving issue living at his death to the other 
children of the testator then living, and to the 
families of such of them as were dead. Bu7't 
V. JMlyav. 41 L. J., Ch. 430 ; L. K, 14 Eq. 160 ; 
26 L. f. 833. 

A testator gave aOOZ. upon trust to pay income 
thereof to a daughter for life, and if she died 
without issue, then to pay the same sum and 
interest to his four sons (naming them), share 
and share alike ; but in case any of his sons 
should bo then dead, the testator directed that 
the part or share of him or them so being dead, 
should be paid to his or their child or children, 
share and sliare alike if more than one ; or if but 
one, then to such only child ; but if there should 
be no child, then to his or their legal representa- 
tives. One of the sons died a bachelor, and the 
others leaving children, some of whom died in 
their parent's lifetime : others survived their 
parent, but died before the tenant for life ; and 
otliers survived both their parent and the tenant 
for life : — Held, tliat legal representatives meant 
executors and administrators : that the gift to 
the sons, being an absolute gift, liable to be 
divested, the gift to the children was by substitu- 
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of the said children as died before A., leaving hin 
issue, being substituted for the original legatees, wic 
JBurlle V. "Fawoett^‘^ Hare, 536 ; 9 Jur. 891. the 
A testator devised realty to his wife for hfe, am 
with remainder to A., B., C., p* ^ ^ 

tenants in common, and in case of the death or 
either in the life of his wife, leaving issue, his the 
share was to go among all his children as tenants tes 
in common in fee, but in case of the death ot iiny tes 
one ill the lifetime of the wife without leaving -A 
issue living at his death he gave his share to the 
survivors :~Held, that the gift to children was 
substitutional, and those children only w o 
survived their fathers could t£ce under it 
//wmy V. 39^L. J., Ch. 8-4 ; L. K. 0 

Eq. B46 : 22 L. T. 577 ; 18^V.B. 829. ^ or 

A condition of survivorship does not attach ^ 
to a substitutionary gift. Merrick s Trusts, In ? 

re, 35 L. J., Oh. 418 ; L. E, 1 Eq 551 ; 12 Jur. 
(xX.S.) 245 ; 14 L. T. 130 ; 14 W. K. 4/ J. 

A testator, by reference, gave the income or a 
fund to M., who was unmarried, for life, with a 
gift to her husband (if any) for his life ; and 
upon the decease of the longer liver of M. and 
her husband, he directed his trustees to pay, 
assitm and transfer the capital to his four of 
children, A., B., C. and D., who should be then in 
living, “ or to the issue of such of them as should tr 
be tiien dead,” such issue taking their parents p- 
share. “ Issue” as used in the will was clearly cl 
equivalent to “children” : — Held, that upon '^e w 
death of any one of the four, A., B., C. and D., fi 
whether before or after the termination ot the j, 
life estates, bis children then living took vested 
interests in the fund, and that his children then w 

dead were wholly excluded. 11, ^ 

' Bequest to A. for life, and after her death to h 
pay and divide it amongst her children living at 
her decease, and the issue of such of them as v 
should be then dead leaving issue, such issue to o 
take their parents’ share, with a gift over if all o 
the children of A. should die in her lifetime d 
without leaving issue. Two children died in the ij 
life of A., leaving children : — Held, that grand- l 
children of A. who predeceased their parents did ^ 
not take ; but that grandchildrp of A. who sur- c 
vived their parents, but died in the life of A., t 
took vested interests, which passed to their ^ 
representatives, Thompson v. Cli-ce, 23 Beav. i 
282. ' ' ^ ■ <! 

A bequest of personalty to trustees upon trust { 
to pay the interest thereof to the testator’s 
daughters A. and B. for their lives and the life , 
of the survivor, and upon the decease of the sur- . 
vivor to pay and transfer the capital equally < 
among all the testator’s children, and the issue, 
if any. of A. and B., and of any other deceased 
child, in such manner that such issue might be 
entitled to such share or shares as his or their 
deceased parent or parents respectively if living 
(A. and B. excepted) would have been entitled 
to Held, that the whole fund belonged to the 
testator’s chil dreii other than A. and B., and to the 
children living at the death of such a^s had died 
leaving children. Bennett, In re, 3 K. & J. 280. 

A testator, who died in 1871, by his will, 
dated in 1870, gave his residuary estate to 
trustees upon trust to pay the income thereof to 
his widow for her life, and after her death he 
gave the property unto and equally between all 
and every the children of his brothers and sisters, 
share and share alike, “ the issue of any deceased 
child to take the parent’s share.” The testator’s 
widow died in 1881. Some of the children of 
the brothers and sisters of the testator survived 


him but died in the lifetime of the testator’s 
widow leaving issue. The question was, whether 
the issue of the deceased children of the brothers 
and sisters of the testator were respectively 
entitled to the shares of their deceased parents : 
—Held, that the substitutional gift took effect in 
the case of any child of a brother or sister of a 
testator who had died in the lifetime of the 
testator’s widow. Gilbert, In re,^^I)anwl v. 
, Matthews, 54 L. T. 752 ; 34 "W. K. 577. 


Where Period of Distribution is Death of 

Parent.]— Testator gave 20,000?. stock in trust 
for his daughter A. for life, for her separate use, 
and after her death in trust for her children as 
tenants in common, to be vested at twenty-one, 
or death under that age, leaving lawful issue. 
By a codicil, testator, instead of the 20,000Z. 
c^iveii by his will, gave 15,000?. in trust for his 
daughter for her life, after her death to her 
children to be equally divided amongst them or 
the survivors, share and share alike ; Held, that 
I only those children of A. who survived their mother 
I took shares. Haley v. Bannister, 23 Beav. 336. 


Where Children survive neither Period 

of Distribution nor their Parent.]— Bequest of 
interest to one for life, and after her death upon 
trust to transfer the principal among the children 
living at her decease, “or the children of any 
child who may be then dead.” A grandchild 
who predeceased its parent : — Held, excluded 
from a share in the fund. Crame v. Coox>er, 1 

J. & H. 207. . ^ 1 . 

Where a testator gave a life interest to ins 
wife, and immediately after her death to his two 
sons, at twenty-one, if then living, and to the 
issue of either of them that shall be then dead, 
such issue taking the share the parent (if living) 
would have been entitled to only, with a gitt 
over, in the event of both dying under twenty- 
one without lawfful issue; and one of the sons 
died in the lifetime of the wife, without leaving 
issue, but having had a son who had died in his 
lifetime ;— Held, that the child of the son who 
predeceased the tenant for life, and who had 
died in his father’s lifetime, did not take, but 
that there -was an intestacy as to the moiety 
' given to the son, who died during the life of the 
tenant for life. Iliiwfrey v. Ilunifrey, 2 Dr. 
& Sm. 49 ; 31 L. J., Ch. 622 ; 8 Jur. (K.S.) oOO ; 

- 6L. T.13; lOW.E. 286. , . , 

s When there is a gift by will to such of a class 
i of persons as shall be living at the happening ot 
• a particular event, and to the issue of such of the 
^ class as shall be then dead leaving issue, the gitt 
, to issue is not to be restricted to issue who sur- 
i vive their parent, but all the issue of any member 
3 of the class who has predeceased the particular 
!■* event leaving issue are entitled to share, whether 
? they have or have not survived their parent, 
1 Simith, In re, 47 L. J., Ch. 265 ; 7 Ch. D. 665 ; 
e 1 26 W. E. 418. 


Whether Gift to Issue Original or Substitu- 
tional,]— Where a gift to one and his issue is an 
original gift to the issue, it is not necessary for 
the issue to survive their own parent, but where 
it is substitutional it is necessary but neither 
in the case of an original nor a substitutional gitt 
is it necessary for the issue to survive the tenant 
for life. LampMer v. Buek, 2 Dr. & Sm. 484 ; 
6 N. E. 196 ; 3i L. J., Ch. 6.50 ; 11 Jur. (N.S.) 
837 ; 12 L. T. 660 ; 13 W. E. 767. 

A testator devised and bequeathed his resi- 
, duary real and personal estate to trustees, to pay 
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the ainiiial proceedri to his wire for her life, and j 
from and immediatelY after her decease to I 
divide an<l distribate it amongst such of his 
nephews and nieces named in his will as should 
be living at her death in equal sliares ; but if 
any or either of them shoiihl then be dead leaving 
issue, then such issue to be entitled to their father’s 
or mother’s share, but in equal proportions : — | 
Held, that the \Yord issue ” was to be read as 
children.” and that the gift to the issue w’as 
not substitutionary for the gift originally given 
to the parents, but: an original, iridepemlent and 
unconditional gift ; and that the only child of 
one of the testator’s nephews, w'ho died after the 
testator, bur before the period of distribution, 
acquired a vested interest in the share her father 
would have taken if he had then been alive, even 
although such child also died before the period 
of distribution. 3Iartm v. Ilolqate, 35 L. J.. 
Ch. 789 ; L. E. 1 H. L. 175 ; 'l5 W. B. 135: 
Eoversing S. C. nom. Holqate y. Jenni7U}s^ 34 
Beav. 79"; 5 E. 180; 11 Jur. (it.s.) 'o ; 11 

L. T. 501. And see Sftiith v. Smitlh L. E. 5 Ch. 

.m , 

Heal estate was devised upon trust (after the 
death of the tenant for life) to sell and divide 
the proceeds equally among such of the testator’s 
five daughters as should be living at the decease 
of the life tenant, and the children, grand- 
children and issue respectively to take and 
have equally amongst them, if more than one, 
the part or share which their, his or her parent 
respectively would have been entitled to had 
such parent been then living. One of the 
daughters, whose share was now in question, 
died before the tenant for life, having had ten 
children, of whom three survived the period of 
distribution, the other seven having died before 
that period, some .with, others without, issue : — 
Held, that the gift to the children, gi'andchildren 
and issue was an original gift, and that the share 
■was divisible into tenths, and that oiie-teuth 
went to each stock, irrespectively of the objects 
of gift surviving the mother or the period of 
distribution. OHon. Li re^ 36 L. J., Cb. 279 ; 
L. E. 3 Eq. 375 ; 16 L. T. 146 ; 15 W. E. 251. 

A gift to the sisters of the testator living at a i 
particular time, or the issue of any or either 
then dead, is not a substitutionary, but a sub- 
stantive, gift to the issue. Attioovd v. Alford, 
L. E. 2 Eq. 479. 

Bequest of a fund in trust for A., and his wife 
B., for life ; and after their decease, upon trust 
to pay the })rincipal sum equally amongst the 
testator’s nephews and nieces, children of A. and 
B. then living, or their legal personal represen- 
tatives, share and share alike. A. and B. had 
seven children ; two of them died in the lifetime 
of the testator, another died before the surviving 
tenant for life, and the remaining children sur- 
vived : — Held, that the representatives took as 
a distinct class, and not by substitution : that 
the fund was divisible into sevenths, payable to 
the surviving nephews and nieces, and the repre- 
sentatives of those that were dead. King v. 
Cleavolaiidf 26 Beav. 26 ; 4 Jur. (N.S.) 702. 
Affirmed, 4 He G-. & J. 77 ; 28 L. J., Ch. 835 ; 
7 W, E. 602. 

b. Death of Object of Prior G-ift after 
Testator, 

General Kule — ^Beath at any Time— Where 
Gift Immediate.] — A testator directed his 
residuary real and personal estate to be divided 


into fourteen shares, and gave such shares to 
persons whom he named, and directed tiiat the 
whole of them should have the benefit of sur- 
vivorship between them in the event of any one 
or more of them dying without issue; — Held, 
that the *rdying” meant was not ‘‘dying in the 
testator’s lifetime.” Smith v. Strwurt, 4 De 
a, & Sm. 253 ; 26 L. J., Ch. 205 ; 15 Jur. 834. 

When there is a gift over in the event of 
death without issue, tiie rule is that death with- 
out issue must be held to mean death without 
issue at any time, imless a contrary intention 
appears in the-vvill; and the introduction of a 
previous life estate does not alter that principle 
of construction. Olivant v. Wright, 45 L. J., 
Ch. 1 ; 1 Ch. D. 346 ; 33 L. T. 457 ; 24 W, E. 
84. 

Bequest of residue to the testator's daughters, 
A. and B., in equal proportions, and in case of 
i the death of either the whole to the survivor of 
them, and in the event of marrying, and having 
children, then to the child or children of them, 
or the survivor of them, if they should attain 
the age of twenty-one years, but if not then 
among the children of C. A. and B. survived 
the testator, and A., who died without having 
been married, bequeathed the whole of her 
property to B. : — Held, that the bequest did not 
become absolutely vested in A. and B. on, the 
death of the testator, but continued subject to 
the executory bequest over in favour of C. 
Child V. GiUett, 3 Myl. & K. 71 ; 3 L. J,, Ch. 
124. 

Whenever there is an interest limited by will, 
either by way of remainder or by way of 
executory interest, if all the preceding estates 
are out of the way, or the events on which the 
executory interest is limited have occurred, it is 
immaterial whether those estates arc taken out 
of the way, or those events occiii* in the lifetime 
of the testator, or after his decease. Varleij v. 
Winn, 2 K, & J. 700 ; 25 L. J., Ch. S31 ; 2 
Jur. (N.S.) 661 ; 4 W. E. 792. 

If there be an executory bequest of personalty 
depending either upon the determination of a 
preceding limited interest or upon a collateral 
event of defeating an interest previously given, 
and such limited interest dererniiiic or such 
collateral event happen during the lifetime of 
the testator, the executory bequest does not lapse, 
Ib, 

Where, therefore, there was a bequest to the 
testator’s five daughters of 6,000/, each, to he 
invested by the executors within seven 3 ‘ears 
from his death, “in trust for them or their 
children, bat if any of my daughtet'S Aioidd dia 
learing no inme, then the duire or portion 
inrested altall bo divided unumyat thorn lohn 
have issue, share and share alike, as they arrive 
at the age of twenty-one ; and if only one, the 
whole to go to that one only,” one daughter died 
without issue in the lifetime of the testator : — 
Held, that the 6,000/. given to her passed by the 
gift over to those of the testator’s daughters who- 
were living at his death, and had issue then 
living, absolutely. Ih 

Held, also, that the words above printed in 
italics ought to be read as though in a paren- 
thesis. Ib. 

As to each, daughter’s own legacy of 6,000/., it 
was directed to be invested, and the interest paid 
to her for life. Ib, 

A testator gave the residue of his property to 
. be divided between his four sons in equal shares, 

, with a proviso that the share of any son dying 
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without leading issue him survrong i 

divided between such of a living at the time of her death,” then over. The 

be then hvnig, m equal shaies, died in 1823 ; his two sons survived her, 

deceased son to take the share to and both died without issue in the lifetime of his 

father would have been entatled. All Ins sons ana M^tn 

survived the survived the daughter, and died without issue in 

being unmarried :— Held, that ™® . ,070 -—Held, that, H. having died without issue, 

son was defeasible in the event of jy™|f hetift over took kect : foi in such a ease death 

wTthout issue at any time must be taken to 

r.p;p|5£ S‘SH: Ilr.-ls- 

en? « to be paid andW the chil.lren of ' tos a different meaning necessmy or prepe. 

Bffany)hvLgathis death would be^ f ^'T’sbH 

to a similar sura. Elchar(hou's TrmU, In rc, L i.iOo , -5 w. 

[18U6] 1 Ir. B. 295. Affirmed in C. A. ^ B right, supia, col. 10/8. 

And see Farthing v. Allen, ante, coi. 1037. Several Events— Immediate Gift.] 

Where Future Gift after Prior Interest.] — A. B. devised real estate to C. JD., his heirs, 

subsequent death without children, and that, imported into the ^ 

therefore, the gift over in that event failed. Toir^i Comwd, 19 L- J-. Ch. l.il, 14 , m 6^. 
Xfliv?; V. EdfeavA,, 15 Beav. 357 ; 21 L. J., Ch. Ami see S. C. at law, 21 L. J., Q. B. 242 , 16 Jui. 

^^Conl?.Sfof gifts in the foUowing form ; '“festatriir bequeathed to trustees S.OOOf., upon 
first 0 4 and ff he shS die, to B. ; second, to trust to pay the intmest for the maintenance of 
A and ff’he shall die without children, to B. •. A., and to pay him the pnnoipal wheuhe should 
third to X for life with remainder to A., and attain twenty-one ; but directed that in case he 
if he sLu die to B. Tancl fouith, to X. for life, should die before his legacy shoukl become pay- 
with remainder to A . and if he shall die without able, leaving lawful issue, such issue should take 
reavin"ckL to’A. In the fimt case the his_ legacy. The testatrix then gave half the 

tesmtof" to the ^cS“?o ‘tod^th of" k. * to 1 life,''rVattM hw featS gave this half to A. 

the third and fourth, to the death of the tenant at toe, time tos 

The foilrth rule laid clown in Mwardi> v. issue,” then the same to he equally divided 

XdwflJ'cfs (supra), that wherealifeorother estate between ,G., D. and B. 

is given to one or more of the obiects of atestator s trix, attained twentj -one, and died m the 
Stkand on the determination of that estate of B., without having been married: -He d 
the subject disposed of is given to another person that the share of the ^ 1 

witli a direction that if the latter shall die with- absolutely sub]ect to the life estate of B., anc 
out leaving a child, his share shall go over, the toat C., D. and E. took no interest ‘herein, 
words indicating death without issue refer to Woodtmrm y. JioodUone, i De _G. ^ c, . 
that event occurring before the period of distri- 648; 19 L. J., Ch. bb ; 14 Jui. ow , 
bution,that is, before the determination of the 131. bpmmst: “I 


bution. that is, betore tiie aerermmamul ujL uw | lox. _ r. . t 

estate, as there stated, disapproved of. Ingram | A testatrix made the 

V. Sontten, 44 L. J., Ch. 55 ; L. B. 7 H. L. 408 ; j give to A. A. the sum of 40 )Z., to be paid at ami 
31 L T 215 • 23 W. B. 363. I after my decease, and vested in the public funds, 

The fWth’rule would be better stated thus : the interest whereof she shall 
“The period to which the executory devise will attains twenty -one. In the event of hei dece . 
be referred will be the period of the death of the at, before or after the said period, the sum so 
first taker, unless there are directions in the will bequeathed to be divided 
inconsistent with that supposition’-— Per Lord A. M. A. A. took a life niteiest onl} in 

Hatherlev. Ih legacy. v. 1 Keen, 92. 

A husband bequeathed his residuary personal Bequest of testator’s residuary 
estate to trustees upon trust to pay the income 

to Ms wife for lid and after her death upon be equally divided between 
trust (in the events which happened) to pay alike, and in case of eithei ot them lca\ 

the income to bis daughter for life, with a gift | the issue of such child to lake the parent 

over, in the event of her death without issue, } but in the event of their 

to bis two sons, with a gift over, in the event ' issue, then the share or shares of the one so 
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(lyin.tr to form part of the resulue : — Held, that the 
testator s children took for their res|ieGtive lives ; 
only. Cooper v. Cooper, 1 K. J. 658 : 3 W. R. ;• 

4,4 0 . , , ' , ' ' ' ' ' ! 

A testator by his will (dated in 1841) gave ail j 
bis real and personal estate to trustees in trust, i 
to convert, and pay, apply and divide the pjro- * 
ceeds into three e.|ual shares : one he directed : 
his trustees to invest, upon trust to pay the : 
income to his daughter H. for her separate use ; ' 
and from and after her death leaving i.^sue, to i 
such issue as therein mentioned. And the will ■ 
contamefl provisions that, in case any of his said ! 
children or grandchildren should happen to die ■ 
without leaving issue, the share or shares of liim, | 
her or them, so dying, should go to the survivors | 
of them, his said children and grandchildren. ; 
And also that, if an.y of his said children or ' 
.grandchildren should happen to die leaving issue, 
the share or shai-es of him, her or them should 
go to such issue as therein mentioned i—Held, 
that the sons J. and T. took life interests only, 
Cltn/ton\. Loire (5 B. k. Aid, 656 ; 24 R. R. 5uii) 
observed upon. Godintj v. Towndiend, 2 W. R. 
23. Affirming 17 Eeav. 245. 

In a gift to A. (without anj' limitation of 
interevSt), “and if he sliouhl happen to die, 
leaving lawful issue,” then to such issue, the con- 
tingency has reference to tiie death of A., and 
not to that of the testator. A., therefore, does 
not take an absolute intere.st. S, 6k, 17 Beav, 245. 

Immediate gift to four residuary legatees and 
devisees in equal shares, “with benefit of sur- 
vivorship” in case any of them should die 
without issue ; and in case any of them should 
die leaving children, then the share, whether 
original or accruing, of each so dying to go to 
such children ; — Held, that the clause of sur- 
vivorship, and the limitation over to children of 
the legatees, were not confined to the lifetime of 
the testator, and intended merely to guard 
a.gainst lapse ; and that the residuary legatees 
did not upon surviving the testator at once 
acquire absolute indefeasible interests in their 
shares. Jiower,^ y. Boiver.9, 39 L. J., Oh. 351 ; 
L. B. 5 Ch. 244 ; 23 L. T, 35 ; 18 W, R. 301 
— G. A. 


leave a w'idow, she shall receive an, annuity out 
of my real estates as before inentioued" tlie 
residue then to be equally divided, share and 
siiare alike, after paying such legacies as I may 
hereafter name, the division to be" between 
certain persons sp>eeifically mentioned ()' thev 
paying ail my son’s debts, funeral expenses and 
demands, or my wife's, should she be the longest 
liver ”). The son i’>ecame twenty-one sonte years 
before the will was executed ; he married, but 
died without ever having had issue: — HebI,, 
that the gift ovei afi'ectod only the real estate. 
\I!j. ■ ■ 

A testatrix devised to trustee.s freehold premises 
in trust tii receive the rents, and after paying 
theretjur all proper outgoings, atid applying there- 
out, if they thought fit, any money towards the 
maiiitcnaiiee of 8., to let the residue accumulate 
until 8. should attain twenty-one, and then to 
pay such accumulation^ to him, but if he should 
die under such age without leaving issue livin.g 
at his decease, then such accumulations should 
bo for the benefit of the person to whom and in 
like manner and form as these premises were 
limited in the like event, and when S. should 
have attained twenty-one, then the trustees were 
to stand seised of the premises in trust for him 
in fee : but if he should not leave any issue 
i living at his decease, then the trustees should 
I stand seised of the premises in trust for A, in 
jfeo. and if A. should not leave any issue living 
at her decease, then over. S. attained twenty - 
one, and died without ever having had issue: 
— Held, that the premises vested in 8. in fee- 
on his attaining twenty-one, subject to be 
divested in the event of his dying without issue, 
which event having happened, the limitation 
over in favour of A. took effect. v. 

Speneer, 6 De Gr. M. k G*. 631 ; 3 Jur. (N.s.) 193 ; 

6 W. R. 136. 

A testator .gave to two trustees, in trust fer- 
tile child or children of his daughter-in-law, the 
sum of 700 A to each child, to be paid by his. 
executors as soon as each child became of the 
age of twenty-one years ; or by mutual agree- 
ment the trust was to continue longer after each 
child should have passed the age of twenty-one 
the aforesaid sums to remain in the stock and 
possession of his executors until the whole sum 
be paid to the said trustees, for the sole use of 
the said children ; but should either child or 
both children of his daughter-in-law die without 
leaving issue, then the 700A for one child ; or if 
both die and leave no is.sue living 1,400/. for the 
use of other persons : — Held, that the grand- 
children of the testator, upon attaining twenty- 
one, took absolute interest in the money iiahie 
to be divested in the event of their dying without 
leavina- is.sue. Cotton v. Cotton, 23 L. J., Ch. 
489 ; 2 W. R. 207. 

A testator gave the residue of his estate to 
trustees, upon trust to pay, apply and dispose 
of it to two women, A. and B., when they should 
attain their respective ages of twenty-one years,, 
directing that their .share.s should not be subject 
to the control of their liusbands; but in case 
both or either of them died without issue livin.g 
at the time of their respective tleceases, then he 
gave the share of her or them so dying to his 
nephews and nieces: — Held, upon' the whole 
context of the will, that the executory devise 
over of the residue was not confined to the death 
of A. and B., or either of them, under twenty- 
one, and without leaving issue ; but would take- 
effect upon their respective deaths at any time, 
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she died immarried before her aunt, the testator ■ 
<lirected tliat at Ids wife’s decease the property ; 
should go to other persons in the will named, i 
The niece rnarried, and had children in the life- i 
time of the aunt, %vhom she survived. The divi- 1 
deads on the fund in court had been, since the j 
death of her aunt, paid to the niece, who peti- 1 
tioiied to have the principal transferred to her : i 
— Held, that in the events which had happened, 
she was absolutely entitled. Sarjeant, In re, 9 
Jar, (X.S.) 110. S. dh nom. Serjeant, In i%7 
L. T. oui: 11 W, E. 20a 

When restricted by Express Birection 

to Pay and Divide.] — Bequest of personal estate, 
being in trust, to pay the interest to M., the 
testators widow, during her life, and on her 
death to pay and divide the trust moneys unto 
and equally between his daughters, H. and A., for ^ 
their own use and benefit absolute^, and in case 
of the death of them, H. and A., or either of 
them, leaving a child or children living,” to apply 
the interest for the maintenance of the children 
till twent 3 '-one, then to divide the trust mone}' 
among them, expressing that the testator’s 
intention was, that the children of his daughters 
.should be entitled to the same shares to which 
their mother would be entitled if then living, 
with an ultimate trust in case of the death of H. 
and A., without leaving issue living at their 
respective deaths, or of all their children dying 
minors. On surviving the tenant for life H. and 
A. become entitled to the absolute interest. 
Galland v. Leonard^ 1 Swan. 161 ; 1 Wils. Oh. 
129; IS E.E. 44. 

A testator gave all his freehold and leasehold 
property to trustees, upon trust to paj^ the rents 
to his wife for her life, if she should so long con- 
tinue his widow, and directed that in case of her 
marrying again she should receive an annnity. 
He then disposed of the property among his 
three children, the gift to take effect in possession 
immediately upon the decease or marriage of 
the wido%v. He directed his trustees to make 
over the shares of the children to them imme- 
diately upon the widow's death, as soon as they 
arriveid at the age of twenty-one years ; and 
further directed, that if one of his children should 
die leaving no children, his or her share should 
be equally divided, bet ween the other two, and 
for their heirs for ever : and that if two of his 
children should die leaving no children, their 
shares should go to the surviving one, and his or 
her heirs for ever ; — Held, that the share of a 
child who attained twenty-one, and survived the 
widow, did not go over on his subsequently 
dying without leaving children. Ed war da v. 
Edwarda, 15 Beav. 357 ; 21 L. J., Ch. 324 ; 16 
Jur. 259. 

A testator, being entitled to a reversionary- 
fund upon the death of a husband and wife with- 
out leaving issue W'ho should attain the age of 
twenty-oue years, bequeathed the fund to trustees 
upon trust to divide the same between “his 
children living at the time of the decease of the 
tenants for life, or such others lawffully begotten 
as would have been entitled to it at the death of 
their parents ” : — Held, that the surviving chil- 


annui ty out of the income to the testator's -widows 
during her life, and after her decease the pro- 
perty, including ail accumulations, was dcvi.sed 
and bequeathed to the testator's son W. : but if 
he should die without leaving issue, the testator 
directed the trustees to sell and convert, and to 
distribute the proceeds among certain persons : — 
Held, that the gift over only contemplated the 
son’s death in the lifetime of his mother, aiul 
that the son having survived the widow, took ou 
her death an absolutely vested interest. Edwards 
V. Edwards (supra) approved and followed. 
Eean v. Ilanleif, 6 X. E. 95 ; 11 Jur. (X.S.) 686 ; 
13L. T. 89, 

A testator devised and bequeathed his real and 
personal estate to trusrees. upon trust to stand 
possessed of the rents and proceeds thereof, and 
to pay an annuitv of 50U?. a year to his widow 
for her life, or so long as she should continue his 
widow’ ; and from and immediately after her 
death or marriage again, upon trust to pay and 
apply such annual rents ami proceeds for the 
maintenance and advancement of such of his 
children as should be under tw’enty-one as his 
trustees should think proper ; and when the 
youngest of his children should attain that age, 
then upon trust to call in all his moneys, and 
distribute all his property equally between his 
children, except so much as w’ould secure to his 
wife (if she should be then alive and married) an 
annuity or yearly sum of lOOZ. as thereinafter 
mentioned : — Held, that the period of division 
among the children of the testator was upon 
the death or second marriage of the testator's 
wddow, in case the youngest child should have 
attained twenty-one, and not absolutely' upon 
the youngest child attaining such age. EeeMon 
' V. Barton. 27 Beav. 99 ; 28 L. J., Ch. 673 ; 5 Jur. 
(N.s.) 349. 

The testator directed, that in case of the death 
of any of his children leaving issue, the share or 
shares of such deceased parent or parents should 
go to his, her or their children : — Held, to have 
reference to the death of the children before the 
i period of distribution. Ih. 

I The testator, upon the marriage of his daughter, 
and after the date of his will, settled a sum of 
moneys upon liis daughter, her husband ami chil- 
dren Held, to amount to an advancement, and 
that the daughter must be put to her election. I h. 

A wife gave all her |>roperty (consisting of 
realty and personalty) to her husband during his 
life to receive the rents and profits, and after his 
death to be divided amongst her five children, 
share and share alike ; and if any of her children 
should die without issue, then that child or 
children’s share to be divided, share and share 
alike, among the children then living ; but if any 
of her children should die leaving issue, then that 
child, if only’- one, should take its parent’s share ; 
if more than one, to be divided equally amongst 
them Held, that there was a sufficient con- 
trary intention within the meaning of the above- 
stated ride, that “ after bis death ” meant imme- 
diately after his death, at which time the 
property’ w’as to be divided, that this was the 
time of division referred to throughout the will, 
that death without issue must be restricted to 
death without issue in the life of the tenant fur 
life, and that therefore all the children who sur- 
vived the tenant for life took indefeasible shares 
in the property. OU mnt v. Wright, 45 L. J., Ch . 1 ; 
1 Ch. D. 346 ; 33 L. T. 457 ; 24 W. E, 84-- 
O.A. 

A. gave the income of his residuary real and 
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1 rt-Pfor Ttpv I “ and licr receipt tilOTic fov the same to be a sutb- 
personal estate to his wife for life, ® i . ^ dischari^e.” There was a gift over to C. 

death gave the same to all his children abbolu^tel^ ^ ^ should die without 

but in the event of the marriage I issue Held, that this case was an 

danpcht.or3,he directed twf exception to the general rule, and that the gift 

paid to them for life, and f^r^e death of anj exception 

rf them to their ^should leaving issue in the life of the testator. A,ist,cf, 

ileath of the survivor, that the 1«'“}J „ 23 Beav. 13.5. 

be divided amongst the r at ^ Bequest to four persons equally ; but m case 

daughters to vest iu any one should die leaving lawful issue, then to 

twenty-one or marriage, with '"j pig sons at twen tv-one, &c. ; but m case any of 

ship, and with the four should dii without leaving lawfu issue 

.advancement ; and it any ot suen aau„iue others'or other ot 

should have no children living at her death the A., and to the respective issue of 

principal of her share was to be at ’one or more of them, including A., as should 

posal:— Held, that this was an ^ie leavin'^ issue, such issue taldng the respective 

the children of *6 , f ‘ shart which the parent would have taken if 

direction applied to all the daughteis o^l^ t . , h legatees died in the 

tator, and not to those only who '■ lifetime of the testatrix without ever having been 

the death of the »r-s widow. , TO “S; A survived the testatrix Held, 

30 L. J., Ch. fabb ; o L. 1. 133 , J \\ . i.. ^nd that A. took an 

854 — L.J J. „ /lonfTTqf-pv’^ absolute interest in a share of the deceased 

lifetime of the widow. S. C., 3 Dc G. h. J. absolute bequest, in the 

'J'oS. . U 1 1 • rxoirinp fn 111-8 wlfe Gvcnt of death without leaving issue surviviiig, 

A testator bequeathed his residue *0 "}? ]Y;1 construed upon the context, such a death under 
for life, and at her decade “ to be equally v. Bury, 18 Beav. 65 ; 

between his two daughters B. and O., ana in y 

case of marriage to be settled on " A testator o-ave his personal estate, and the 

The tenant for life was std an prLoe of his“real estak (which was to be sold 

never been m-^rried :— Held, that b took ^ 1 ..onngest child attaining twenty-one), 

absolute ve.sted interest on the death of the testa- “hjlclren equally. There was a 

tor. Smith v. Colmau, 2o Beav. 216. oym. jf any child should die after the 

G. by his _wiU bequeathed propel testator’s decease, without leaving issue sur- 
to and be given up to his child oi chuaitn oi (omitting the words “ under twenty- 

attaining twenty-hve. And he provided that if = Thhe was a maintenance clause, out 

his eldest son should come to_*® '"'ir nf interest, and an advancement clause, out of 


over to hisbrothers andsisters eqimlly : Held, .^ ''thhegatees would be absolutely 

that the eldest son having attained twen^^ entitled to receive, as being on attaining 

vdthout having come to the atove-meutioned entiUed to re^c attaining 

inheritance was entitled twemy-ono', without leaving issue :-Held that 

^^a’ testator gave intrust ''for '^’^^brother gave all his personal estate to his 

and personal estate to Ins to two sisters, one of whom was twenty-five years 

his wife for life, and after death upo ^ under that age ; and he 

convey, assure and divide the same directed that the former should have the- 

amongst all his children in eqm ‘ y / immediate control of her share, and the younger 
ten ants in common on their respecti ve jc « ^ twenty-five years. And “in 

twenty-one ; and in case of the decease of any l the"' death of either of mv sisters before- 

or citlW of his sakl children without issue un^^^^^^ or bSor^^^^^^^^ leaving children,. 

that age, or before they should acquire vested me, to go to the survivor ” : 

interests therein, then the trustees weie to coin I gigter who after the 

assure, pay and divide the shares^ twenty-five but had 

so dying, to the survivors .-Held married and had children, took, at twenty- 

tor’s children, on attaining twenty -one, acqiiiicd oKsolute and indefeasible interest in her 

absolute vested interests in the real and 'piarJi v Henni, 24 L. T. 256. Affirmed,, 

estate. WlieaUe v. Withers, 16 Sira. o0» ; 18 sha^. g 533 . it) w, E. 

Where there was a gift over m the event of a 70^ residuary estate upon trust 

legatee dying “ before receiving his an .pyi^ed equally amongst all his children in 

a Wee died after the period contemplated for with benefit of 

payment had arrived, but witbout receiving e JL • the deaths of any of his 

legacy, by reason of a suit children without leaving lawful issue, his, her 

tuted, and the money paid into Murt • Hel , ®“'“ ®. respective executors, administrators and 

Moa-C'eUe gS”- 

c^srley Sd t^m^riS TVe’ time “ testator took ^bsolute^y. /« JoU- 

beoame payable, to be paid for her separate use, mi v. Smalmg, 2fa W. K. -31. 
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Kesidnary bequesr to two grand-danghteis of i A testator devised the residue of ins estate and 
testator “ in trust till they come or marry, ■ effects to trustees, tipon trust to permit his wife 

the interest to be received in the meantime, and ; to receive thereout during her life 40^ per 
paid to them : but if one of them siioiild die j minim, and after her decease he gave and 
before marriage, or twenty-one, then to survivor • bequeathed his residuary estate and effects 
and her children ; but if both siiould die leaving , eqitally between and amongst his three chihiren 
no issue, then I give them power to leave it by > and their respective heirs, executors, admiuisira- 
will as they should think proper.’' One legatee j tors and assigns, share ,and share alike ; and in 
married, and the other attained twenty -one : — ■ the event of the death of any or either of his 
Held, that both acquired vested interests. ; children without leaving lawful issue, the share 
Thdolicmij v. IIam}),son, 2 Sim. S. 214: 25 I or shares of him or them so dying without leaving 
Ik H. 186. S'. C,, nom. Thaclieruu v. Dovrien^ 3 I such ianfful issue should go and belong to the 

L. d. (o.s.) Ch. 86. ; survivors or survivor of his chiidren, and to the 

And see 'Wni'e v. IFt/fdWi, ante, cols. 962-3 ; i child or children of any deceased child or 
('fimimj V. Bouodl, post, col. 1743; ILml v. j children which might then be dead, so that 
flood, ante, cul. 1010 : Apsoy v. AimJij, post, col. i the child or children of any deceased child 
1380. i or chiklreii should take only the share or shares 

absolutely which his, her or their parents or 

Future G-ift after Prior Interest.] — A parent were or was entitled to or interested in 

testator gave a fund, subject to the life interest during his, her or their lifetime or respective 
of Ills wife, to A., B. and C., equally to be lifetimes. The widow having died : — Held, that 
divided between them; ‘'but in the case of the ; the three children who were living at her decease 
decease of C. without leaving lawful issue,” he were entitled absolutely, and not for life only, 
gave one-third between A. and JB. : — Held, that to equal shares of the property. Allen ^ In n\ 
upon the decease of the wife C., who was then 3 Drew. 380 ; 2.5 L. J., Ch. 286 ; 4 W. H. 137. 
living, became absolutely entitled to one-thirtl A testator directed his real estate to be sold on 
of the fund. Barker v. Cochs^ 6 Beav. 82. the death of his widow, and the produce paid to 

Devise of copyholds in trust for the testatrix’s his six children and the issue of such of them as 

sisters E. and H. for life, and after the death of should die leaving issue equally, “the issue of 
each her moiety to go to her children, to be any such children being respectively entitled 
equally divided between them and their heirs amongst them to such share onlyas their parents 
and assigns respectively, with benefit of sur- would have been entitled to if living.” The will 
vivorship as tenants in common in fee, and not contained a gift over in case of any of the 
by way of entail ; and if all of them should die chiidren dying in his lifetime or after bis decease 
without lawful issue before attaining twenty- without having a child : — Held, that a child who 
one, then the moiety of the children so dying to survived the widow became absolutely entitled, 
go to the children of the other sister, the moiety and that her cliildren took nothing. Wood w 

of the children of N. to those of E. in the one Wood, 35 Beav. ,587. 

case, and, in the other, the moiety of the chii- A mother devised lands to her daughter S. for 
dren of E. to those of H. X. had two childi'en life, with remainder to her husband for life, and 
only, who were born after the death of the after the death of the survivor of them to all the 
testatrix, and died infants : — Held, the children children of S. by her then husband who should 
of X. took an absolute fee. Crrimsluiw v. | be living at the testatrix’s death as tenants in 
Jfowarfh, 1 Jur. 558. common in fee, and added a proviso giving ove3‘ 

A testator, after directing the interest of a the shares of any of the children of S. who should 
sum of stock to be paid to his widow for her “depart this life without leaving lawful issue” 
life, and after her death to be applied towards to the survivors or survivor of the chiklren that 
the bringing up of his three chiidren until they should leave such lawful issue as tenants in corn- 
attained twenty-one years, proceeded : “ And mon in fee :: — Held, that the words •• depart this 
upon their severally attaining twenty-one years, life without leaving lawful issue ” must be 
after the decease of my wife, to pay, transmit restricted to death without issue at the period of 
and divide the principal sum unto and amongst distribution, viz. the death of the surviving 
my three children in equal shares ; and in case tenant for life. Bemnt v. Cox., 6 Ch. D. 6U4 ; 
all my said throe children should die without 25 W. E. 789. 

leaving lawful issue in the lifetime of my wife, A husband gave the income of 4,000k to his 
then i give and bequeath the same unto my wife, which he directed after her death to fall 
wife absolutely ; and if either of my said sons into the residue. He gave his residue to his four 
shall depart this life leaving lawful issue, such sons nominatim, with benefit of siirvivorshi[» ; 
issue shall have and be entitled to such share as but if they should leave issue, their shares were 
their respective parents would have had or he to go over to their issue : — Held, that the 4,000/. 
entitled to.” T., a son of the testator, died in belonged absolutely to the sons ■who were alive 
the lifetime of the testator’s widow, having at the death of the widow, and the issue of such 
attained twenty -one, and leaving lawful issue : as were dead. Hill, In re, 40 L. J., Ch. 594 ; 
— Held, that the gift over to the issue of T. had L. E. 12 Eq. 302 ; 24 L. T. 494 ; 19 W. E. 740. 
taken effect, and that T. had not acquired an And see JohriHon v. Cope, ante, col. 994, and 
absolute vested interest so as to pass to his Da 6b.s‘/(2' v. post, col. 1105. 
administrator ; held, also, that as to the share of 
E. E,, a son of the testator, who had died under 
twenty-one, there had been an intestacy. Dowell 

y. Sagpio%%l W,WJA1. • i . -d * Q-* On DeatE -witEoiit, or without having, 

Devise to A. tor life, with remainder to B, in Children or Issue, 

fee ; but if B. shoukl die leaving issue, then to 

his cliildren. B. survived A., and died leaving Gonstruetiou when Varied.] — The words “if 
children Held, that the gift to his children A. die without having any child ori children ” 
did not take effect. Slmtep v, 8laney, 33 Beav, 631. construed “ without having had a’ny child,” and 
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the words “should A. die without auy child or 12 Juv. (Jt.s.) -20; lo L. T. lo2 , U E. 
children ” °o“trucd“ any child suivmug hm ^ 1 p ty to the 

Jefireyg v. aiiimr, 2S Beat. 32b , b Jur. j testator’s unborn child, and m case of its death 
986: 8W. K. 572. ^ i,q equally divided between the 

The duty of the court IS, if possible, chiklrcnr male and ^ female, of testators two 

effect to every part of a will ; ^, 0 X 1 clauehters, L. W. and E. H., when they 

where a testator gave propraty to ‘ arrive at their respective ages ; and the 

niece, and directed that if tj^ jon should d e houW^^mve 

without having any child or during such nonage to go to the solo and priv.ate 

property should go to his daughter and mece c uiin„ suen no = 

eAy ; and that if his son and daughter should JgtTre to the children of L. W. 

die without any chdd or chil^en, _ jn manner aforesaid. The 

whole property should go to hia 1 ■^nsthumous child died about a year after its 

that the words iu the firet nanse.’ die without Q“us emw 

Imvintr any child or children,” must be constiu^ birth, » " L_ ^y. ^nd her husband 

L equivalent to “ die without having had any the whole of testator’s 

child orchildren,’’ so that the testator s son having filed a biU ^ ^ posthumous 

had several childi-eu, but who were all dead, the ““ that E. H. was entitled to the 

Ih. divided among her children when the youngest 

». "t'sss.'xsi; f. ss sfiS's” 

£,.is,f:.£rsrf7TS™,.5™ 

child born alive, who died before ^ei, entitl^ ^rJidue to other persons. E. had only one 
absolutely. Wall v. Tomhmou, lb Ves. 413 , 10 the jesulue^ to om« p^ 

silsrMfii 

. 1 ^ which he '‘'“"fo?h.'‘l.?S'‘lS “taSS°SllSd?t.mI« w'mi dl W. 

that her personal representative was entitled to 300. 

the 2,5002. FhulonY. Fmchm,lBQir S^o.dWj 


t’ T Ch 561 * 5 W B. 791. Affirming 24 -u 

26 L. J., Oh. 5b , 33eath without leaving Children 

or Issue. 

hp».: 

gat over took^efieot. Som v. 3Iav,le, 2 Sim. hm^daughte^‘ youlglt diUd^’having 
^‘*itestetoi directed the interest of his residuary attained twenty-one that the 
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Devise to A. for life ; remainder to all and &c. Oiie of the nieces died, having bad seven 
every the children of her body, their heirs and children, five only of whom survived her :*~HeId, 
assigns, as tenants in common ; but in case A. that those five became entitled on their mother’s 
sliould die without leaving any issue of her bo(h’, death to her moiety of the residue. Cross v. 
Then over, A. had two children, both of whom Cross, 7 Sim. 201 ; I L. J,, Ch, B8, 
died before her. One died leaving a child who A kthei* gave a fund to trustees to pay the 
survived A. ; the other died without issue : — dividends to his daughter for life, and after her 
Held, rhat the word ‘Heaving meant "having” ; death to transfer the principal equally amongst 
aiul Uiar the two children of A. took vested all the children of his daughter, whether by her 
inrerests as tenants in eoiriinon in fee. Hooper, present putative husband, or by any other person 
Ju‘ ptuie, 1 Drew. 21*4. And see Tarhnrk v. whom she might marry, who should attain 
Tarhuck, 4 L. J., Ch. 12ih twenty-one, their executors, administrators and 

In a will by a father giving a life interest assigns, but in case his daughter should die 
in a fund to his daughter, with words importing leaving no issue, then to the testator’s other 
rhe gift of a vested interest in remainder after cliildien. Long before the date of the will the 
lior decease to her child and children, followed daugliter was. with the testator’s knowledge, 
by these words : " In case the said [the daughter] living with a gentleman to whom she was afrer- 
shallleaveiiocliildor children, or having such, all wards married, and she had one son by that 
of them shall happen to die under age without person, who was born four years before the date 
issue,” then a gift over in that event Held, of the will, and was known by the testator to be 
that it requires very strong words to take away illegitimate, and acknowledged by him as his 
the cifect of a prior clear vested gift, and not- grandson. The daughter being sixty-seven years 
withstanding the ordinary sense of ‘-leave,” that of age. and having had no other child, and her 
it was the testator’s intention to give the fund husband being dead : — Held, that the illegitimate 
over only in case the previous limitations should son was entitled absolutely to the capital, and 
fail, and that the fund vested absolutely in the the word leaving ” being construed " having,” 
only child c>f the daughter, who died in the life- and he being over twenty-one, the money was 
time of its mother. Thi-nipsoii s Trusts, hi re, ordered to be paid to the mother and son, who 
r> De G-. & Sm. 667 ; 22 L. J., Ch. 278 ; 17 Jur. 16. petitioned for payment to them jointly. Brown, 
Bcciuest to A. for life and to her child, «S:c., In re, 48 L. J., Ch. 84 ; L. H. 16 Eq. 239 ; 28 
at twenty-one, is a vested interest at twenty- L. T. 610 ; 21 W. 11. 721. 

•one, and not divested if child should attain A testator gave the residue of his estate to 
twenty-one, and die in life of A., by siibse- trustees to invest and pay oue-fourtli of the 
rjuent expression in will, that in case A. should income to each of his foin sisters for life, and 
<lie not leaving cliihl. ckc., or leaving child, when and so soon as any of them should die 
such child should die before twenty -one, gift without leaving issue, then be directed that the 
over. Hoitluad v. Ckalle, 6 Madd. 248 ; 23 share in the trust moneys of her or them so 
E. E. 200. * dying without issue should be divisible among 

A. devised freehold property to trustees to the his surviving sisters, and the issue of any who 
use of his daughter for life, and after her decease might then be dead, in equal shares, but such 
for such one or more of her children or his, her issue to take only their respective parent's 
or their issue as she should appoint by will, and share ; and when and as soon as any of his 
in default of appointment, in trust for all and sisters should <lie and leave issue, then upon 
every of her children, and the heirs of their body trust to call in the share of her or them so dying 
or bodies lawfully begotten, in equal shares and leaving issue, and pay the same unto such respec- 
])roportioiis ; and in case of the death of my tive issue, if more than one child, e<|uaUy : — 
daughter without leaving any child her sur- Held, that issue hci*e meant chihlren, and that 
viving, and in the event of such child or children leaving issue meant having had issue. Ihnjden 
her surviving dying without leaving any issue of v. Willeif, L. E. 7 Eq. 472. Affirmed, 20 L. T. 
his or her body, then in trust for my own right 502 ; 17 W. E. 836. 

heirs for ever.” The daughter had one son, who One of the testators .sisters died having ha<l 
died in her lifetime : — Held, that her son took a two children, one of whom survived her mother, 
vested estate tail imdea’ the will, and not an and the other died in her mother’s lifetime, 
estate tail contingent upon liis surviving his leaving a family : — Held, that a moiety of her 
mother. Biakards v. Barks, 82 L. J., C. ib 8 ; mother’s share vested in the daughter who died 
7 Ij. T. 857 ; 11 W. R. 38. in her lifetime, and consequently passed to her 

Bajuest to trustees, upon trust for the six family. Ih. 
children (by name) of L. F., deceased, for their A testator devised specific real estate to trus- 
respective lives, and the capital equally among tees and their heirs upon trust for his daughter 
the children of each tenant for life, per stirpes, E. for life, and after her decease he gave the 
to be paid at twenty-one or marriage ; and if any same unto and equally between all and every her 
•of said six children should die without leaving children, if more than one, as tenants in coin- 
any ehihlren or child, then over : — Held, a vested mon, their heirs and assigns; and if but one 
indefeasible interest in each child of a tenant for such child, to his or her heirs and assigns ; and 
life on attaining twenty-one. Casamajor v. in case his daughter should depart this life under 
Strode, 8 Jur. 14. ' twenty-one, or afterwards. without leaving any 

Testatrix bequeathed her residuary estate to child or children,” the testator gave the here- 
trustees in trust, to pay and divide the interest ditaments and premises to his son C., his heirs 
betw’een her two nieces equally during their and assigns : — Held, that the children of B. took 
lives, and after their deaths to pay and divide at their" births indefeasible interests in fee, in 
the principal unto and amongst the lawful issue remainder expectant on the death of their 
of her said nieces, or of such of them as should mother. White E. 4 Eq.265 ; 16 L,T. 
leave issue equally, per stirpes, and not per 821. ■ ' 
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A testatrix devised and bequeathed the residue j j 
of her real and personal estate to trustees, with t 
a direction that they should receive the rents, i 
and invest the same until a daughter should ( 
attain her age of twenty-one, and then to pay < 
the same to and for her sole and separate use i 
and benefit. But if my daughter should die ] 
witliout leaving any lawful child or childijn, . 
then I direct the same to be paid to the lawtui , s 
children or child of my brother, it more tbaii i 
one, in equal shares” :-HeId, that the gift was < 
an absolute gift of the real and personal estate | • 
to the (laughter, defeasible in the event of her 
dying without children. Drake v. Collnis, 20 

^ Devise to A. for life, remainder to her hrst 
child, and his or her heirs ; hut if such clnld 
should die undei- twenty-one without leaving 
issue, in like manner to every other child of A. , 
for in case of issue, it was the testator s will that 
they should inherit the estate ; but in case A. 
should die without leaving ispe of her body, 
or having such issue, such issue should die 
under twenty-one without leaving issue, _ then 
he devised the estate over. A. never had issue : 

Held, that she took a life estate only, and 

that the devise over took effect. Goymourj. 
Plyge, 1 Beav. 475 ; 13 L. J., Oh. 322 ; 8 Jur. o26. 


if she shall “leave” any children, upon trust to 
divide it eciuaily amongst all “ such children,” to 
be payable and become vested interests at twenty- 
one ; and in case there shall be only one “ such 
child ” who shall attain twenty-one, then to pay 
it unto such only child. There was a power of 
maintenance during minority, and also of 
advancement, not exceeding “ such presumptive 
share,” and a gift over, if the daughter should 
“ have ” no child who should arrive at twenty- 
one Held, that a daughter of A. who attained 


“Leaving” construed Strictly — Where In- i 
tention sufdciently Expressed.]— Bequest up()n s 
trust for A. B. for life, and in case he should i 
leave any child or children, upon trust for such ^ 
child or children, to be payable at t\yenty-one, ( 
and the share of each child to be a vested interest ; i 
and in ease A. B, should not leave any child, < 
then upon trust for C. D. for life ; and after the . 
death of C. D. and of A. B. without issue as • 
aforesaid, then over. A. B. survived, the testator, • 
and had one child only, 'who attained twenty- 
one, and died in the lifetime of A. B., leaving 
a child, who survived A. B. :-Held, that upon 
the death of A. B. the gift over took effect 
Bvtliemi V. Bytlmta, 17 Jur. 645. Affirmed, 23 
L. J., Ch. 1004 : 2 W. B. 667. 

A testator devised dwelling-houses to trustees 
for the life of his niece M., to permit her to take 
the rents and profits of the same during her life, 
and from and immediately after the decease_^ot 
his niece unto her issue, to be equally divided 
amongst them at their respective ages of twenty- 
one or days of marriage, and to the heirs and 
assigns of such issue ; and if any of such issue 
should be under twenty-one at the decease of 
his niece he directed an equal share of the rents 
and profits to be appropriated towards the 
education and maintenance of such issue as 
should not have attained twenty-one at the 
decease of his niece ; and if his niece should die 
leaving only one child, then to such only child, 
and his or her heirs, as soon as he or she should 
attain twenty -one ; but in; case his niece should 
die without leaving any issue of her body at the 
time of her decease, or in case ail such issue 
should die under twenty-one and unmarried, 
then to his brother’s children. The niece mar- 
ried and had one daughter, who attained twenty- 
one,’ but died in the lifetime of her mother, 
unmarried Held, that, if an estate in fee in 
remainder vested in her daughter upon her 
attaining twenty-one, such estate was divested 
upon her death in the lifetime of her mother. 
Yomq V. Burner, 1 B. & S, 550 ; 30 L., J,, Q. B. 
268 ; 8 Jur. (N.S.) 52 ; 5 L. T. 56. 

Bequest of 4,000/. to A. for life, and afterwards, 


twenty-one and married, but died in the life of 

A. , took no share. Sheffield v. Kennett, 27 Beav. 

207 ; 4 .He G. J. 593. 

By a maiTiase settlement a fund was settled, 
after the death of the survivor of the husband 
and wife, in trust for the children then living, 
to be paid at twenty-cme, and in case the parents, 
should die “ without leaving any lawful issue,” 
then as the husband should appoint ; and in 
default, “ in case there should be no child or chil- 
dren as aforesaid,” over. Children attaineil 
twenty-one, but they all died in the life of 
their parents, leaving issue who survived the 
parents Held, that the gift over took effect. 
Meatfly In Te> 23 Beav. 193. , 

Bequest to' A. for life, and after the death of 
A., then if A. shall leave issue, upon trust tO' 
transfer the share of A. to such issue equally if 
more than one, when and so often as they shall 
severally and respectively attain twenty-one,, 
with a trust for maintenance in the meantime : 
and in case of the death of A. leaving no issue, 
or if A. should happen to leave issue, then upon 
the death of “such” issue under twenty-one, 
ovex. Held, that the contingency of surviving 
A. was part of the gift to A.’s issue, and that 
therefore three children of A. who attained 
twenty-one, but died in , her lifetime, took 
nothing ; but that one child, who alone survived 
A., took the whole. Watsirn, In re, 39 L. J Ch. 
770 ; L. B. 10 Eq. 36 ; 18 W. B. 642. ; _ 

A testator bequeathed to each of his five 
> daughters 400/. per annum, to be payable half- 
' yearly during the term of their natural lives 
J and after their respective decease, he gave the 
i same to their children respectively, share and 
, share alike, such children not to be entitled 
^ more than their deceased parent’s share ; and 
1 in case any or either of these daughters should 
- die without issue, he directed such annuity to- 
1 cease, and to fall into the resklue of his estate : 
e — Held, upon the whole context of the will, that 
f a daughter’s children, who died in the lifetime or 
:s their mother, were not entitled to any sharSy 
e and that, on the death of a daughter who had 
.s issue, but left none living at her death, the 
e capital of the fund producing her annuity tell 
e into the residue. Hedges v. Ilarpur, 3 He G- k J.. 
L 129 ; 27 L. J., Ch. 742 ; 4 Jur. (N.s.) 1209 ; 6 
d W. B. 842. ^ , 

d Gift of residue on trust to pay the dividends, 

le to the testatrix’s son for life (except what was- 

te required for education of her son s childrciC ? 
i, and should her son die before all or any of his 
r- children should attain twenty-one, she wished 

each child to receive their share on attaining 
iT, twenty-one ; but should all his children die 
in before himself, at his death, then over Held, 
sr that a child who died an infant, in the lifetime 
id of the son, had not acquired a ^ transmissible 
jr. interest, Chadwich v. Greenall, 3 Giff. 221 ; i 

B. Jur. (N.S.) 051) ; 5 L. T. 232. ^ 

The rule in Howgrare v. Cartier (3 \ & B. / 9> 
Is, in favour of putting on a settlement or will 


i 
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readily be applied where the subject-matter ctf 
gift is ail annuity, which ex vi termini involves 
the notion of personal enjoyment. 

In IV, James v. Daicsoiu tJO L. J.. Cii. 85 ; 45 Ch. 
D. 453 ; 63 L. T. 218 ; SOW. il. 4. 

A testator gave to his daughter L. an aiiniiity 
during her life, payable out of the rents of lease- 
hold property held for an unexpired term of 
about sixty years, and after the death of li, 
directed that the animity should be payable half- 
yearly to and amongst such of her children as 
being sons shouhl attain twenty-one. or being 
daughters should attain that age or marry, and 
if there should be but one such child, should be 
payable and paid to such only child, and in the 
event of the death of L. ‘‘without leaving’' any 
such child, the testator gave the annuity which 


making a provision for a family such a construc- 
tion as will give the children indefeasible 
interests on their attaining twenty-one. is only a 
rule of constnietiou to be applied in construing 
ambiguous words, and not a positive rule which 
will modify the elfcet of plain words. Harnhi. 
In rt\ Stephen v. Cunnluijltam. 5S L. J., Ch. 242 ; 
39 Ch. I). 426 ; 59 L. f . 745 ; 37 W. R. 245— 


A testator gave his property to his daughter 
for life, and then to her children, who being sons 
should attain twenty-one, or being daugliters 
attain that age or marry. “ And in case my said 
daughter shall happen to die without leaving 
any"" child or children her surviving, or leaving 
such, they shall all die without having obtained 
a vested interest in the said trust moneys, and 
without leaving any issue them, him or iier sur- 1 
viving.” then over to two cousins. The daughter • 
had children, some of whom attained twenty- 1 
one, but all died in her lifetime : — Held, that the ■ 
gift over took effect, its terms being unambi- i 
guous, and the event to which it referred having ' 
happened. Ih. \ 

A testator bequeathed personal estate on trust ' 
after the death of W. K. B. for W. R. B., and in , 
case AV. R. B, died without leaving issue male, 
for J. B. W. R. B. died in the lifetime of 
W. K. B., having had only one son, who died an 
infant in his father's lifetime : — Held, that the 
words “die without leaving issue male" must be 
construed as “ die without leaving issue male 
living at the death," and not as “ die without 
having had issue male," and therefore that the 
sift over to J. B. took effect. White v. ITujht 
(12 Ch. D. 751 ; 41 L, T. 17) overruled. Ball, 
In re. Shifter}/ v. Ball. 58 L. J., Ch. *232 ; 40 
Oh. D. 11 ; 59 L. T. 8o0 ; 37 W. R. 37—0. A. 

Testator gave all his property to his daughter, 
and if she “ should die before the age of twenty- 
one, and at any time witliout issue," over. The 
daughter attained twenty-one, married and had 
a child : — Held, that “ without issue ” meant 
“ without leaving issue alive at the time of her 
death." Clay v. Coles, 57 L. T. GS2. 

The words' “ without leaving " may be road 


died in the lifetime of L. : — Held, that the word 
“ leaving must be read in its literal sense, and 
that therefore the representative of the deceased 
child was not entitled to the annuity, but the 
eift over took effect. Ib. 


“Vested ’’ construed “Vested ia Interest.”]— 
In a gift over on the death of A. before the 
estate became vested in him, the word “ vested ’ 
means vested in interest and not vested in posses- 
sion. Arnold, In re. 33 Beav. 163 ; 9 Jur. (N.S.' 
1186 ; 9 L. T. 530 : 12 AY. E. 4. 

The word “ vested," used in a gift over, musi 
be construed “vested in interest," and not 
“vested in possession," unless the rest of tht 
will and the context require that it shoulc 
receive the latter construction. Ih. 


residue to be divided among testator’s children, 

J. , M. and C., and grandchild R., the share of 
M. to bo paid as soon after his decease as con- 
venient, and the shares of C. and R. at the ages 
of twenty-two and twenty-one respectively ; 
and in case any of his children should die before 
their shares became so vested as aforesaid, the 
shares to go to the survivors equally ; ami if but 
one, the whole to that one. J. and 0. died in 
testator’s lifetime, C. under twenty-two, and R. 
survived testator, but died under twenty-one : — - 
Held, first, that “vested" must mean “payable,” 
and that the original shares of the deceased 
children survived to the survivors ; and, secondly, 
that “whole" meant the whole residue, and, 
therefore, that the accruing as w'ell as original 
shares devolved to M. as sole survivor. SilUch 
V. Booth, 1 Y. & C. C. C. 121 ; 6 Jur. 142. 

Devise before 1837 to the testator’s daughter 

K. for life ; remainder to the use of all and 
every the daughter and daughters of the body of 
M., as tenants in common ; and in default of 
such issue, to A. in fee. By a cmlicil the testator 
reciteti that he bad devised the reversion in fee 
in several estates expectant on the decease of his 
seveml daughters (including H.)) to his son A. ; 
and also that he had devised other estates to 
trustees, to the use of A., his heirs and assigns, 
until he attained twenty- five, and thereupon to 
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him, his heirs and assigns for ever ; ai^ declared, 
that in case A. should die without issue, ana 
before the several estates should become vested 
ill him by virtue of the said several limitations, 
then over. A. died after the testator’s death, and 
without issue, and subsequently H. also died 
unmarried Held, that the word “ vested must 
be construed ‘‘ vested in interest,'’ and nested 
ill possession.” Jlicliardson v. Poioer^ ‘ 

(K.i) 780 ; B5 L. J., C. P. U; 11 Jur. (N.S.) 73 J ; 
13W, K. IlOh _ 

Testator gave the residue of his real and per- 
sonal estate to trustees in trust for his three 
nephews, their heirs, &c., as tenants m common, 
with cross-remainders and benefit of survivorship 
in case any of them should die before their shares 
in the trust property should become vested in thein, 
which he desired might not be shared until his 
youngest nephew should attain twenty -four ; and 
iie directed his trustees to maintain and educate 
them out of the income of the property duiing 
their minorities ; the nephews were infants at 
the testators death : — Held, nevertheless, that 
they took vested interests under the will. Par/dn 
V. iiodgldnson^ 15 Sim. 293. 

— - Construed “Vested in Possession.”]— A 
testator gave his resiiluary personal estate _ to 
trustees to pay the interest to his wife for life, 
and after her decease he gave four-sixths of the 
capital to each of his four brothers and sisters, 
and in case of the death of any or either of the 
legatees in his lifetime, the sixth part of him or 
her so dying to go to his or her children. He 
then gave the remaining two-sixths to the 
children of a deceased brother and sister: 
provided always, that in case of the death of 
any or either of his legatees before their respec- 
tive shares should have become vested, the share 
or shares of him or her so dying were to^ sink 
into the residue, and.go to the survivors as if the 
legatees so dying had not been named, or had 
never existed. One of the legatees survived the 
testator, but died in the lifetime of his widow, the 
tenant for life : — Held, the period of vesting was 
the death of the tenant for life, and that her repre- 
sentatives were not entitled to her share, but that 
it sank into the residue as if she had not existed. 
Marns^ In re, 25 L. J., Ch. 688 ; 5 W. B. 423. 

A testator gave all liis real and personal estate 
to trustees to sell and divide the proceeds into 
four parts, and as to each of three of the fourths 
upon trust for one of the testator’s children for 
life, with remainders to such of his or her 
children as being a son attained twenty- two, or 
died under age leaving issue, or being a daughter 
attained that age or married, equally, with 
benefit of survivorship. As to the other fourth, 
the son being dead, the life estate was omitted ; 
and there was a direction, that if all those con- 
stituting a set or class of beneficiaries died 
without acquiring a vested interest in the 
capital, the share, extinguished or lapsed, should 
go equally amongst the surviving sets or classes. 
A son died intestate and without issue Held, 
that the gift over took effect. Pearddef v, 
Peynon, 12 L. T. 698 ; 13 W. K. 831. 

A testator, by his will, directed a fund to be 
set apart to answer an annuity which he directed 
to he paid to his widow. After her death he 
directed the fund to form part of his , residuary 
estate ; and he bequeathed his residuary estate to 
all his children equally, to be divided between 
them ; with a proviso that if' any child should 
die, either in his lifetime or after his decease, 


and before tbe part or share bequeathed to such 
child should become a vested interest, without 
leaving issue, then such share should go to the 
survivors ; but in case any child .should die 
leaving issue, then such issue should take their 
parents’ share -.—Held, that the second branch 
of the proviso must be read in connection with 
the first, and that in both the death contemplated 
was a death before the share vested in possession. 
K}?fq V. Cullen, 2 De G-. & Sm. 252. 

A testatrix directed that her trustees should 
stand possessed of the residue of her estate as to 
one moiety and the dividends, to pay the same 
to her daughter A. for life, and then as to this 
moiety and the dividends and accumulations, 
until it should be distributable, to pay the same 
to the children of A. w'ho should survive her, at 
twenty-one, with benefit of accruer and survivor- 
ship : "and she gave the other moiety in similar 
terms to her daughter B. ; and in case, at the 
decease of either of her daughters, there should 
be no children of such daughter who should 
have lived to attain a vested interest, then the 
moiety of such daughter so dying and the divi- 
dends and accumulations to be held for the other 
daughter for life, and her children afterwards. 
And if upon the death of the survivor of the two 
daughters there should be no child or children of 
either who should have lived to attain a vested 
interest in the two moieties, then the entirety of 
the two moieties and the dividends and accumu- 
lations to be held for the testatrix’s six nephews 
and nieces on attaining t^venty-one. A. died 
before the testatrix, and she then made a codicil, 
directing that her moiety should go to B. in the 
same manner as it would have gone to A. if she 
had lived; and she gave an annuity for the’ 
maintenance of the only daughter of A. until 
she should attain t%venty-one. B. died, leaving 
six children infants Held, that the interest of 
the six grandchildren of the testatrix was not 
vested until they attained twenty-one, and the 
dividends must be accumulated, and that the 
nephews and nieces were not entitled under the. 
gift over until default in the attainment of 
tVenty-one by the OTindchildren. B'ull v. Jonea, 
31 L. J., Ch. 858"; 10 W. K. 820. And see; 
GaltsMl, In re, ante, col. 1054 ; Young v. Ilohe^I^ 
m, ante, col. 966. 


d. On Beath before Legacy Payable. 

Immediate Grift.] — A testator declared that 
the trustees of his will should stand possessed of 
the residue of the money to arise from his real 
and personal estate upon trust, “ for all and 
every my first cousins-german, to be divided 
equally amongst them, share and share alike. 
And in case any of my said cousins shall depart 
this life before their respective shares shall 
become due or payable, leaving any lawful issue, 

I direct that such issue shall have the same share 
or .shares of the same residue as his, her or their 
parent or parents would have been entitled to 
if living.” The testator had .several fii’st cousins- 
german living at the date of his \vill, two of 
whom died in his lifetime ; the others sunived 
him. One of those w'ho died left seven children, 
the other left no issue Held, first, that the 
w^ords “ due or payable ” referred to the time of 
the testator’s death ; secondly, that the issue of 
the deceased copsin were entitled to their 
parent’s share ; thirdly, that the share of the 
cousin w^ho died without issue did not lapse. 
Coort ySlVinder, 8 Jur. 770. 

A. bequeathed pecuniary legacies to two 
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ne|)lie\vs and a niece by name, if they survived : 
him and attained twenty-one, when the nephews’ j 
legacies were to be paid. Tn case of the death 
vi either of the neidiews, or of the niece, leaving 
issue, such issue to take the .parents’ legacy as 
the parents should by will appoint ; but in ease 
of the death of either of the nephews or the niece 
bebne his or her legacy became payable, the 
legacy to go to the survivors. During the 
minorities of the legatees the trustees were to 
apply the income of the legacies for their maiu- 
tenaace and education. The legacy of the niece, 
and any share she might acquire by the death of 
her brothers, or either of them, were to be settled 
for her separate use ; — Held, that the word paid 
must be construed as vested, or payable, and that 
the executory gift to the issue would take effect 
iu the event of the parent dying after attaining 
twenty-one. Mattlnmu v. Bogers, 8 De Ct. M. 
.Sc H, 8:28 : 25 L. J., Gh. 398 ; 4 W. R. 502. 

Future G-ift after life Interest.]— Beal and 
personal estate were given upon trust, during the 
life of A., out of the income, to pay A. 2001. a 
year, and one-third of the residue to B. ; and on 
the death of A., to sell and pay one-third to B., 
then a gift over, on the death of B., before his 
share should "become due and payable.” B. 
died in the life of A. : — -Held, that the gift over 
took effect. Cremich ^. Gashell, 16 Beav. 577. 

A husband by his will gave his real and per- 
sonal estate to trustees upon trust for his wife 
for life, and then to stand possessed of the same 
for all and every of his children, share and share 


with a power of appointment amoiigst all his 
children, and in default of apipointment amongst 
all such children, with a gift over to the wuiow, 
in case all the children should die before their 
shares should become payable. The wiihnv 
appointed the fund to her two children, one of 
whom died in her lifetime: — Held, that the 
took the whole fund. Blelefidd v. 


survivor 
Beeordn 2 Sim, 354, 


Effect on Vesting of Interest — “Payable’’ 
construed “ Vested.”] — Where there is a gift for 
life, followed by a gift in remainder, which is to 
vest upon the attainment of a particular age, 
or any other event personal to the legatee in 
remainder, with a gift over in the event of the 
latter dmng before the legacy is payable or 
receivable, or vested in possession, or the like, in 
any form of expression that signiffes “ paid ” or 
‘‘ received,” ail such expressions are to be read as 
equivalent to “ vested,” and refer to the period 
at which the property is to vest. v. 

37 L. J., Ch. 423 ; HE. 6 Bq. 59 ; 18 L. T. 429 ; 
16W. E. 602, 

A testator bequeathed his personalty to trus- 
tees, to invest the same and pay the income to 
his wife, until his daughter should attain twentj"- 
one, and as soon as she should attain that age 
then to call in all invested moneys, and divide 
the same between the daughter and his son ; 
and in case of the death of either without issue 
before their respective estates or interests should 
be received, then to pay the estate or interest of 
him or her so dying to the survivor. But in 
case of the death of either previous to the time 
aforesaid leaving issue, then to such issue, with 
other x’einainders over. By a codicil, he directed 
the investments and payments to his wife to be 
continued during her life, though she might live 
beyond the daughter’s attainment of the age of 
twenty-one ; and, reciting tliat his son%vas dead, 
he gave the share and intere.st, which he would 
have taken, to the daughter, to be paid and 
applied along with her own, The daughter sur- 
vived the testator and attained twenty-one, but 
died in the lifetime of his wife, leaving a child : 
— Held, that the daughter took an absolute 
vested interest in the fund on attaining twenty- 
one, which her death in the lifetime of tiie wife 
did not divest in favour of the child and the 
other persons entitled over. Ih. 

A testator gave real and personal estate to 
trustees on trust, after the death of a tenant for 
life, to sell and convert into money, and “ to pay 
and divide the moneys arising therefrom among ” 
eleven persons named equally, as and when they 
should respectively attain twenty-one, with a 
gift over of the shares of any of them who should 
die ‘‘ before such legacy, or share, or any part 
thereof, should become payable,” All of them 
survived the testator, and attained twenty-one, 
but some of them died before the tenant for life : 
— Held, that “payable” was equivalent to 
“vested,” and that the gift over did not take 
effect, JFIaijtluii v. Bose^ 39 L. J., Ch. 688 j 
Jj. E. 10 Eq* 224 ; 23 L. T. 334 ; 18 W. E, 1146. 

Trust by will subject to an interest for life, to 
pay and transfer to the testator’s nephew and 
nieces equally at twenty-one, with survivorship, 
in case any should die before his or their shares 
should become payable, and a limitation over in 
case ail should die, &e. Vested interest at the 


age ot twenty-one, and upon his youngest cliild 
attaining such age, then upon trust for all liis 
children, share and share alike. He then directed 
that if any of his children should die before his, 
her or their share or shares should become trans- 
ferable and payable, without leaving issue, then 
the share or shares of the child or children so 
dying should go over to the survivors ; but in 
case any of his children should die before his, 
her or their share or shares should become pay- 


the testator’s widow, the tenant for life. Chell 
V, Chdl, 23 W. E. 252. 

Gift of resitlue in trust for wife during widow- 
hood, remainder among five children or the sur- 
vivor at such age as wife should appoint, in 
default at twenty-one ; but share of child dying 
before it should become payable, to issue of child : 
— Held, that the issue of a chih.l who attained 
tweiity-one and died in the lifetime of the wife 
was entitled. Jlhid v. Stdhy, 22 Beav. 373, 

The rule in Emperor v. Bolfe (1 Yes. Sen. 208) 
applies to the will of a person in loco parentis. 
The court will apply this rule in cases where the 
language of the testator does not necessarily 
imply an intention to benefit children dying 
before the tenant for life. JaclmU' v. Bover^ 
4 N, B. 136 ; 10 Jur. (N.S.) 631 ; 10 L. T. 489 ; 



1103 

Trust to pay the dividends of stock to the 
testatrix’s niece for life, and after her death to 
divide the capital among the brothers and sisters 
of the testatrix, and in like manner to the sur- 
vivors or survivor of them ; the share of those 
who died in the life of the niece passed to their 
representatives. Jh ^ ^ . 

Testator bequeathed 10,000Z. in trust for his 
son, J, L. J., for life, remainder in trust for the 
children of J. L. J. when and as they should 
attain twenty-one, as tenants in common, and if 
any of them should die before their shares 
became pavable, leaving issue ; but if any of 
them should die before their shares became 
payable, leaving no issue, their shares to be paid 
to the survivors at the same time as the original 
shares should become payable ; and if J. L. J. 
should have no child, or having such, they should 
all die under age and without issue, then the 
trust fund to sink into the residue, which the 
testator gave to two of his other children. 
J. L. J. had four children, all of whom attained 
twenty-OTie. One of them died in his lifetime 
without issue Held, that “payable” meant 
“attain twenty-one,” and, consequently, that 
one-fourth of the fund vested in the deceased 
child. Jows V. tfo7ieSj 13 Sim. 561 ; 13 L. J., Ch. 
16 ; 7 Jur. 786. 

A testator devised his real estates to his widow 
for life, and after her death directed the executors 
to sell and divide the proceeds equally between 
his seven children ; the shares of his three sons 
to be vested in them respectively wdien and as 
they should attain twenty-one, and the shares of 
his four daughters to be vested interests in them 
when and as they attained that age or were 
married. During the minorities of his children, 
their shares were directed to be invested and 
applied for their maintenance and advancement. 
In case any of the children should die leaving 
issue law’fuLIy begotten “ before the share of such 
child or children so dying as aforesaid shall 
become due and payable,” the share was to be 
equally divided “ amongst all the issue of such 
child or children as and when such issue shall 
attain the said age of t^venty-one years”; the 
interest of such child’s share so dying, leaving , 
issue, to be applied for the advancement, &c., 
of such issue during minority. E., one of the 
testator’s daughters, married and died in the 
lifetime of the testator’s widowq leaving an infant 
child, and having assigned her share by way of 
mortgage ‘.—Held, that the words due and pay- 
able did not postpone the vesting of the share 
until the death of the tenant for life, and that 
E.’s assignee was entitled, and not her infant 
daughter, under the gift over. Mendham v. 
Wiiliarnii, L. E. 2 Eq. 396 ; 15 L, T, 130. 

A testator, after giving all his real and personal 
estate to trustees, upon trust after payment of 
debts, funeral and testamentary expenses, to 
permit his wife to receive the rents of the realty 
and enjoy the personalty for her life, she main- 
taining his son E. during his minority, and after 
his decease to the use of the testator’s sons T., J. 
and E., as tenants in common, subject to the 
payment of 200Z. to each of his daughters H. and 
M. at the expiration of six calendar months after 
the decease of his wife, provided that if either or 
both of his said daughters should happen to die 
in the lifetime of his wife, or before their respec- 
tive portions became payable, leaving law^ful 
issue, such issue should have the portion of the 
parent so dying. H., one of the daughters, died 
in the lifetime of the testator’s widow, unmarried ; 
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and upon the question whether the legacy of 
2002. given to her was vested or not Held, that 
it wms vested. WllJdnso^i v. Clianiherlaln^ 3 
W. E. 601. 

A testator, by his will, bequeathed an annuity 
to his daughter, and directed that after her death 
the trustees should hold 2,0002., part of the fund 
set apart to secure the annuity, upon trust to pay 
and divide the same unto and equally between 
the child and children of the daughter as and 
wdien they should respectively attain twenty-one, 
and in case any of the children should die before 
their shares should become “ payable as aforesaid ” 
without leaving issue, the share or shares of him, 
her or them so dying should be paid to the 
survivor or survivora of them, equally if more 
than one, and if but one, the w^hole to that one, 
with power for the trustees, during the respective 
minorities of the children, to apply the income 
of his, her or their expectant share or shares 
towards his, her or their maintenance and 
education. And if all such children should die 
under twenty-one, without leaving issue, the fund 
was given over : — Held, that the children’s shares 
absolutely vested at twenty-one and were not 
divested by subsequent death without issue in the 
lifetime of their mother. Parirldge v. Baylis, 
17 Ch. D. 835 ; 44 L. T. 737 ; 29 W. E. 820. 

Testator directed his executors to purchase out 
of his residuary estate a certain sum of stock, &c., 
to pay the dividends to his wife for her life, and 
after her death to divide the capital between 
such of his three daughters as should be then 
living. Provided, that if any one of them should 
be then dead, or should afterwards die_ before 
her share should become payable or divisible, 
leaving a child or children, that share should go 
to such child or children. The testator’s wife 
died in his lifetime ; one of the daughters died 
three months after the testator — Held, never- 
theless, that she had a vested interest in one of 
the shares. Collins v. ^Lacplievson^ 2 Sim. 87 ; 
29 E. E. 65. 

A testator gave his real and personal estate, 
after pj^ying four annuities, to one for life, and 
after his death, he directed his personal and the 
produce of his real estate to be divided amongst 
the children of A. living at the testator’s death, 
when the youngest attained twenty-one, if the 
annuitants should be then dead ; but if not, 
then his trustees were either to invest it and pay 
and apply the residue of the income in the main- 
tenance, &c., of the children, according to tbeir 
discretion, or accumulate, such accumulations to 
be paid, after the death of the surviving annui- 
tants, with the original shares. There was a gift 
over in the event of the death of any child who 
should become entitled to a distributive share 
before his share became payable. One of the 
children predeceased an annuitant : — Held, never- 
theless, that the bequest was vested, and that 
the gift over did not take effect. Butterworth 
V. Harvey, 9 Beav. 130 ; 9 Jnr. 999, 

e. On Death before Degratee Entitled. 

“Entitled’* construed “Entitled to a Vested 
Interest,”] — Construction of a gift over upon 
death before becoming entitled to paynieut, 
Williams, In re, 12 Beav. 317 ; 19 L. J., Ch. 46 ; 
13 Jur. 1110. 

Trust of a sum of consols for all and every the 
children of A. and B., the shares of sons to be 
paid, assigned or transferred to them at twenty- 
one, and the shares of daughters at twenty-one 
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c»r marringe, milcss such vespo-ctive times of pay- 
ment should happen in the lifetime of A. and B., 
or the survivor, in which case the same should 
be paid, assigned and transferred immediately 
on the death'of survivor of A. and B, ; and in 
case any of the same children should happen to die 
Ijefore he or she should become entitled to the pay- 
ment, assignment or transfer of his or her share, 
then the share of the party so dying should be 
|)aid, &c., to the survivors or survivor who should 
become entiiled to have their, his or her shares 
or share paid, assigned or transferred to them, 
him or her, as aforesaid : — Held, that a child 
who attained twenty-one, but died in the life- 
time of A. and B., was entitled to a share, and 
that the benefit of the trust was not confined 
to children living at the period of distribution. 
Ib. 

A testator gave the residue of his estate upon 
trust, to pay the interest to his widow during 
her life for" her separate use, and after her 
decease to pay the principal to C, for her own 
use, and to be at her own disposal, but if C. 
should happen to die leaving any child living at 
her decease, then to such child or children : and 
if she should happen to die without any child 
living at her decease, then to D. and E. ; but if 
either of them should die before they should 
become entitled to receive the fund, then he 
gave the whole to the survivor, and if they should 
both die in the lifetime of his widow, then he 
gave the whole to his wife absolutely. C., 
having survived the wfidow, was entitled to 
the residue absolutely. I>a Coda v. Keir^ 3 
Russ. 360 ; 5 L. J. (O.S.) Ch. 161 ; 27 R. R. 
03. 

Testator, having a power to appoint by deed 
or will, executed a will, and afterwards a deed, 
and then a codicil to his will. By his will he 
appointed four denominations of land to his 
four sous, giving one denomination to each and 
his heirs, to go to them immediately after the 
death of his wife, and in case of the death of any 
or either of his said younger sons before he or 
they should be respectively entitled thereto, 
then the part or share of him or them, so dying, 
to go to and be divided amongst the survivors 
equally, share and share alike.” By the deed he 
partly displaced the appointment contained in 
liis will, and appointed to his third son and his ; 
heirs the denomination of land given by his will j 
to his fourth son, leaving the latter without pro- i 
vision ; then, by a codicil, he appointed to his 
fourth son and his heirs another (lenomination of 
land “ instead of ” that given by his will : — Held, 
that the words “ apd in ease of the death of any 
or either of his said younger sons,” &c., referred 
to the event of the death, not of the testator, 
but of his wife. Held, also, that although the 
appointment by the will would have been sub- 
ject to the clause of survivorship, the appoint- 
ment by the codicil was absolute to him and his 
heirs. CharltaMe Donatunis v. 

Cotter, 2 Ir. Eq. R. 196 ; 2 Br.k Wal. 615. And 
the decision was affirmed, S, C., 1 Dr. & War. 
498, where, however, it was held, that the period 
of vesting was the death of testator, not of tenant 
for life. 

Bequest of personal estate to A. for life, and 
after her death to the testator’s brothers and 
sisters : but if any of the brothers or sisters 
should, die before they became entitled to their 
shares, the shares of them so dying to go to their 
children. The testator left five brothers and 
sisters, two of whom died in the lifetime of A, : 


— Held, that the word entitled ” had reference 
to the death of the te.stator, and not to the tieatli 
of A., and that the shares had therefore vested 
absolutely in the brothers ami sisters, and that 
the representatives of each of them who had died 
were entitled to a fifth of the fund. Hen(lei\wiL 

V. Kennwot, 2 De G. & Sm. 492 : 18 L. J., Ch. 40 ; 
12 Jur. 848. 

A testator by his will, dated in 1851. devised 
all his real estate to trustees upon trust to receive 
the rents and accumulate them until sufficient to 
pay his debts, and also to provide for the legacies 
next given. The testator then gave to J. C. the 
sum of 200/. : to kS. W. the sum of 150/. ; and to 
J. R, the sum of 19/. 19 a'. All of the three last- 
mentioned legacies the testator directed should 
be paid by his trustees at the end of seven years 
next after his decease : and he directed that, in 
case of the death of J. C, and 8. W. respectively 
before they became erititletl to the legacies above 
mentioned, leaving lawful issue him or her sur- 
viving, the legacy of him or her so dying should 
go and be equally divided between an<l amongst 
his or her issue at the end of seven years next 
after the testator's decease in case such issue 
should then have attained the age of twenty-one 
years, hut if they should not have attained the 
age of twenty-one years, then when and as they 
respectively attained that age. The testator 
died in September, 1861. J. C. died in February, 
1864, within seven years after the testator’s death. 
He left two children and a grandchild. The 
question arose between them and his executors 
whether, in the events that had happened, the gift 
over of his legacy had taken eifect : — Held, that 
the words “become entitled'’ did not naean 

become entitled in possession ” ; that, therefore, 
notwithstanding that J. 0. died within .seven 
years after the testator’s decease, the gift over of 
his legacy did not take effect ; but that he 
became entitled thereto indefeasibly on the testa- 
tor’s death. Crosland, hi re, Craiq v. M'ulqley, 
54 L. T. 238. 

A gift over, after a tenancy for life, on tleath 
“ without becoming entitled to the receipt of the 
trust moneys,” construed “ without attaining a 
vested interest.” Hayward v. Jamea, 28 Beav, 
523 ; 29 L. J., Ch. 822 ; 6 Jur. 689 ; S 

W. R.676. 

A testator gave to trustees shares in his 
residuary estate for the benefft of his daughters 
for life, and after their death for their children, 
to be equally divided, and to be “ assigned and 
paid,” the shares of sons at twenty-one, the 
shares of daughters at twenty-one or marriage ; 
but if either should die before his or her share 
became “ payable,” and in case her daughters or 
either of them should die without issue, or leaving 
issue, all of them should die without becoming 
entitled “to the receipt of the trust moneys,” 
then over: — Held, that the shares of children 
vested at twenty-one or on marriage, and that 
they took an interest in the fund absoiutely, and 
that the gift over did not take effect, Ih, 

Bersonalty was given to parents for life, with 
remainder to all theirchildren equally, the shares 
to be paid at twenty-one or marriage, unless in 
the lifetime of the parents, in which case pay- 
ment was to be made on the death of the sur- 
vivor. There was a gift over on the ileath of a 
child before becoming entitled to payment. A 
child attained twenty-one, birt died in the life- 
time of her parents : — -Held, that the gift over 
did not take effect.- In re, 12 Beav. 

317 ; 19 L. T., Ch. 46 ; 13 Jur. 1110. 



Entitled” construed “Entitled in Posses- 
sion.”] — Entitled construed as entitled in 
possession. Turner v. 34 Beav. 593. 

Subject to prior life and possible absolute 
intereks, there was a bequest of a portion of 
the residue to A., with a gift over to his children 
or other issue, in case of his decease before he 
should become entitled ; — Held, that this meant 
entitled in possession. Ih. 

Devise in fee and bequest of personal estate to 
A., and in case of his death under twenty-one 
without leaving issue, to B., c 


^ ^ codicil affirming 

tiic wiil in all respects, except by directing that 
A. should not be entitled till twenty-five. A. 
dying between the ages of twenty-one and 
twenty-five without issue, B. has no title. Seott 
v. Chamherlaine^ 3 Ves. 302. 

By a testamentary appointment a testatrix 
gave thi’ee copyhold houses to E. for life, and 
after his death she directed the houses to be sold 
and the proceeds “ to be equally divided amongst ” 
her three nephews and niece, “ but should either 
of my said nephews or niece die before they are 
entitled to the property leaving issue, I give the 
share of him or her so dying to his or her child 
or children.” All the remaindermen survived 
the testatrix, but three of them predeceased E., 
leaving children living at his death : — Held, that 
“entitled” meant entitled “in possession,” and 
that therefore the shares of the three deceased 
remaindermen did not pass to their legal personal 
representatives, but to their children. Charl- 
talle Boucitwns Coimntssioners y. Cotter (1 
Dr. & War. 498) distinguished. jToyce, In re, 
JBromn v. E.\q(}^ 55 L. J., Ch. 114 ; 31 Ch. D. 75 ; 
63 L.T. 688 ;'34 W.K. 147. 

“Entitled in Possession ” construed “Entitled 
to a Vested Interest ”] — The will of the testator 
in this matter contained a bequest of 25,000?. to 
trustees, upon trust to invest the same, and to 1 
pay the interest to his daughter for life, and 
from and after her decease to pay the principal 
unto and amongst all her children equally, share 
and share alike, if more than one, and their 
respective executors, administrators and assigns ; 
and if but one, to that one, his or her executors, 
"on the respective 


administrators and assigns, 
attainments of such children to the age of 
twenty-one years being sons, or on their respective 
attainments to that age or days of marriage 
being daughters,” the interest of their respective 
shares from time to time, until their respectively 
becoming entitled to the principal, to be applied 
in their respective maintenance ; and in case 
any of the children of his said daughter should 
happen to die before being entitled in possession 
to his, her or their share or shares under the 
wiil, the share of the child so dying was to go to 
the survivors or survivor of them. 1 he daughter i 
had two children only who attained twenty-one, 
the rest having died under age, and unmarried. 
One of these two children survived the testator, 
but died in the lifetime of her mother : — Held, 
that the gift over did not take effect, but the 
personal representatives of the deceased child 
were entitled to her share. Yates's Trusts, In 
re, 21 L. J., Ch. 281 ; 16 Jur. 78. 


f. On Death before Actual Receipt of Legacy 
or Distribution of Estate, 

“Keceived” construed Strictly,] — ^Where a 
testator directed the trustees of his.wfill to pay 
a sum of money, and a share of his residue, to a 


legatee, but in case the legatee should die before 
the property was “actually paid or payable.” 
then to hold it for otlier parties : — Held, that on 
the death of the legatee three months after the 
testator without any actual payment having been 
made to him the gift over look effect. JVh'tman 
V. A'it/ien, L. B. 2 Eq. 414 ; 12 Jur. (k.s.) 350 • 
14L. T. 248. 

“Payment” construed Strictly.] — Testator 
gave the residue of the proceeds of the sale 
of his real and personal estate betw^een all 
such of his first and second cousins as should be 
living at the time of the determination of two 
life interests given by the will. The testator by 
a codicil directed that if any or either of his 
first or second cousins should die before the 
payment of any sum or share thereby, or by 
his wdll, directed to be paid to him or her, such 
sum or share should be equally divided amongst 
certain persons : — Held, that the gift over was 
meant to take effect in the event of death before 
the time of payment, i.e. the determination of 
the life interests. inZ/js v. Bannister, 54 L. J., 
Ch. 1139 ; 30 Ch. D. 512 ; 53 L. T.247 ; 33 W. E. 
922. ■ 

Where Direction to Sell and Devise.] — Devise 
to the testator’s wife for life, and as soon after 
her decease or refusal to release dowser as con- 
veniently might be, upon trust to sell and divide 
the produce betw'een five nephew's, at such time 
as the sale should be completed, if then living ; 
if any should die in her life, or before the sale 
should be completed, his share to his children, if 
none, to the survivors ; the interests not vested 
till the sale. Blwiny. Eltoin, 8 Ves. 547 ; 7 R.E. 
117. 

To Pay Debts.] — Devise upon trust, by 

mortgage, or out of the rents and profits, to pay 
debts, and afterwards to raise portions for the 
testators daughters, “such portions to become 
due and be considered as vested at the expira- 
tion of tw'o years next after my decease, if my 
debts shall then be paid.” This is a condition 
precedent to the portions becoming vested ; and 
one of the daughters having died wdiile her 
portion remained unpaid, upon a question be- 
tween her representative and the persons who 
w'ould be entitled in the event of the portion 
not having become vested in her lifetime, an 
inquiry was directed as to the time when the 
debts were, or might have been paid. Bermrdy, 
Alomitague^ 1 Mer. 422. See 11 Ves. 508. 

“ Received ” construed “ de jure Receiv- 
able.”] — Legacy out of a fund in the Indies 
given over in case of death of legatee before 
he might have received it, vested from death of 
testator. Hutoheon v. Mamnhujton, 1 Ves. 366 ; 
2 E. E. 115. 

Where there was a gift over in the event of 
I a legatee dying “ before receiving his legacy,” 
and a legatee died after the period contemplated 
for payment had arrived, but without receiving 
the legacy, by reason of a suit having been 
instituted, and the money paid into court : — 
Held, that the gift over did not take effect. 
Wilding v. Force, 2 Beav. 571 ; 9 L. J., Oh. 345. 

A testator bequeathed personal estate in trust 
to pay the proceeds to his widow for life, and 
after her death to divide the capital between 
his brothers A. and B. and his sisters 0. and D. 
He declared, that in case any of them should 
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(lie in his lifetime, and before they should have ; 
reeeived any benefit from the be(inest, then the 
share of him or her so dying should be divided ! 
among his or her respective children. A. sur- 1 
vivecf the testator, and died in the lifetime of the | 
tenant for life, having bequeathed his share : — ^ 

Hehl, that ‘-and” could not be read “ or,” and 
that on the death of the testator the share of A. ' 
was absolutely vested in him, and transmissible ; 
by his will. JurMr/de, I)h ra, L. 11. 2 Eq. 100 : j 
15 L. T. 51 : 11 W. E. 728. ' ; 

A residuary bequest upon the wdiole will vests' 
only as the property is received : — Held, there- 1 
fore, that the representatives of a deceased resi- 
duary legatee arc entitled only to that part which ! 
w'as got in before his death, (rmlipll v. Harman, j 
0 v"es. lot) ; 8 E. E. 221. From this decree, 
plaintiff appealed, wdieii the Lord Chancellor ! 
reversed that part of it which declares that the 
residuary pro[)erty vested only as it wnts con- 
verted into money, his lordship holding that such 
an intention, though, if clearly expressed, it must, 
notwithstanding its inconvenience, be executed, 
w'as not the true construction of the whole will, 
and it is not to be collected unless clearly 
expressed, S. C,, 11 Ves. 189 ; 8 E. E. 221. 

And see v. Mitchell, 6 Yes. 161 ; 5 E. E. I 
360. 

Testator gave personal estate, outstanding on : 
securities, to his wife for life, remainder in a | 
moiety to six of his children, provided that, if ' 
any one died before receiving his or her share 
without leaving lawdul issue, it should go over. 

One of the children died after the wife’s death, 
before the securities were realised and the pro- 
duce divided : — Held, that the proviso contem- 
plated the time when the children should be 
entitled to receive their shares, not the time of 
actual payment ; and that the representatives of 
the deceased child took a share. Hodgson a Tr ust, 

In re, 1 Diw. 110. 

Frederick Hobson the older, by his -will, gave 
to three trustees (one of whom was his eldest son 
William) all his real and personal property, 
whicli included the proprietorship of a news- 
paper, on ti'ust, to carry on the newspaper during 
the life of his wdfe, and they were annually to 
set apart and invest one-fourth of the protit of 
the paper as a reserve fund to meet emergencies, 
and to divide the remaining three-fourth parts 
of the profits of the same, and the income from 
his real and personal estate, into six equal parts 
for his wife and five children (all specially 
named), and in case of the death of any such 
child during the life of the wife, to paj’' the share 
of that child to the lawful issue of that child, or 
if none sneh, equally among the survivors of his 
children, and, after the decease (“ or during 
her life if she and the majority of my children, 
and my trustees, shall deem it proper and expe- 
dient so to do), at the sole discretioti of my 
trustees,” to sell the real and personal estate and 
the new^spaper, and divide the proceeds among 

the reserve fund as part , 

their absolute use and benefit immediately after j be then living 
such division. He declared that, “ in case, 
the above clause, it shall be agreed, or my 

trustees shall decide, to sell ” the paper, 1 — V Y . . - - 

any of his sons should wish to carry on the same, before the widow, but that they were entitled to 
such one should be entitled to purchase itatoOOi?. receive the' interest of their, shares in the mean- 
less than the market price. Till all the property time, and that the children who had attained 
was sold the trustees were to apply the income twenty-one ,:$ihce the date of the will were 
of the part unsold in the manner before expressed entitled to an. immediate transfer of their shares, 
as to the income of the real and personal estate, except as to the fund appropriated to the widow's 


received or become possessed of their shares, 
leaving issue, that the share of the child so tlying 
should go to the childreir of such child on their 
attaining twenty-one ; and on failure of issue of 
Liic bpiipur, iiiitt (.uviutj tiie ^jiuuccuci any of his (the testator s) SOUS 01 * duiigliters, thcii 

the wife and children, bringing in the amount of the share of such his sons or daughter should go 
" ' the shares to be for to such of his (the testator’s) children as should 

'Held, that the children of the 
f under testator who had attained twenty-one at the date 
y of the will took vested interests in their shares, 
and if liable to be divested in the event of their dying 
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annuity. Btumnell v. QUlow^ 15 h, J., Cli. 35 ; 

9 Jur. 701. 

Whetlier Gift over Good.] — A testator 

bequeathed to his executors the residue of his 
ready money, and money at interest that 
should he due and owing to him at his decease, 
upon trust, to receive and get in all his said 
moneys, and after paying certain legacies, to 
divide the remainder unto and between all his 
nephews and nieces who should be then living : 
and in case of the death of any of his nephews 
and nieces before receiving their respective shares, 
then the share of him or her so dying to go to 
the survivors. The testator, by a codicil which 
he directed should be annexed to and form part 
of his will, bequeathed to his wife all his real 
and personal estate and effects, of what nature 
or kind soever, which he should be possessed of 
at his decease, to hold and enjoy the same during 
her life : — Held, that the gift of the testator’s 
nephews and nieces was a specific bequest, and 
no life interest in that fund was given to the 
widow : that the legacies vested in the nephews 
and nieces at the decease of the testator, subject 
to be divested upon the death of any of them 
before the expiration of twelve months, the usual 
period allow-ed for payment of legacies ; and 
that the daughter of a niece who died wnthin a 
year was not entitled to her mother’s share. 
Arrowsm'itlC a Trusts, hi re, 29 L. J., Ch. 774 ; 6 
Jui’. (N.S.) 1231 ; 8 W. B. 555. And see S. C. 
on appeal, 2 De G. F. & J. 474 ; 30 L. J., Ch. 
148 ; 7 Jur. (N.S.) 9 ; 9 W. B. 258. 

A testator gave his real estate and the residue 
of his personal estate to trustees, upon trust with 
all convenient speed after his death to sell and 
convert the same, and to hold the proceeds on 
trust to pay his debts and funeral and testamen- 
tary expenses, and subject thereto, and to the 
payment of an annuity, to divide the residue of 
the trust moneys into six equal parts, among two 
nephews and four nieces of the testator named 
in the will. He directed that the shares of the 
nephew's should be paid to them as soon after 
his death as possible. He directed that the trus- 
tees should invest the shares of the nieces and 
pay the income thereof to them for their separate 
use. He directed that, in case any of his nephew^s 
should die before him, or before the division of 
his estate as before directed, his share should go 
over ; and there wms a similar direction with 
regard to the share of any of the nieces w'ho 
should die before him, or before the division of 
his estate as before directed Held, that the 
‘•division” of the testator’s estate meant the 
expiration of tw^elve months from his death, and 
that the share of one of the nieces, who survived 
him but died within that period, W'ent over. 
CoUlsou, hi re, Cullisim v. Barher, 48 L. J.. Ch. 
720 ; 12 Ch. D. 834 ; 28 W. K. 391, 

Bequest of share of residue to K. and G., “ but j 
in ease K. shall die before he shall actually have i 
received the whole of his share and without ' 
leaving issue living at his decease, then and in 
such case, and whether the same shall have 
become due and payable or not, such part or 
parts as he shall not have actually received to 
be paid to G.” K. died unmarried, without 
Baving received any share of the residue Held, 
that the gift over w'as not void for uncertainty, 
but took effect. Johmou v, Orooh, 48 L, J., Ch. 
777 ; 12 Ch. D. 639 j, 41 L. T. 400 ; 28 W. B. 
12 . 

Where a legacy is absolutely vested it cannot 
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be divested by a subsequent gift over in the 
event of the legatee dying before he has received 
the legacy. Buhh v, PadwiolK 49 L. J. Ch 
178 : is Ch. D. 517 ; 42 L. T. 116 ; 28 W. II 
382. 

A testator gave his residuary estate in trust 
for all his children who should attain the age of 
tweiity-oiie years as tenants in common, but so 
that they should not be entitled to receive their 
respective shares until the youngest child attained 
the age of twenty-one years, unless the trustees 
of the will should in their discretion consider it 
proper that the shares, or any of them, should 
be paid ; and the testator directed that in case 
any child should die before the youngest attained 
the age of twenty-one years and without having 
actually received his share, then that share should 
go over to the other children : — Held, that each 
child on attaining the age of twenty-one years 
acquired an indefeasibly vested interest in his 
share. Arivicsm ith's Trusts, hi re (supra), ob- 
served upon, and Johnson v. Orooli (supra) not 
followed. Ih. 

Bequest of proceeds of real and personal estate 
(directed to be converted with power of post- 
ponement) on trust for the testator’s three sons 
and daughter equally, the daughter’s share to be 
retained for her separate use for life, and after 
her decease for her children, with a direction in 
the event of any child of the testator dying 
before the testator, or before the execution of all 
or any of the trusts of the will, leaving issue, to 
pay to the issue of such deceased child the share * 
which their parent would have taken if living. 
The three sons having survived the testator, w^ere 
held to be absolutely entitled, the gift over on 
death before execution of the trusts being void 
for uncertainty. Johnson y. Crooh (supra) dis- 
approved. Molerts v. Toule, 49 L. J., Ch. 744. 

A testator gave each of four persons a fourth 
of the proceeds of his residue, and in case of the 
death of any legatee before the “ final division” 
of his estate he gave that legatee’s share over. 
One legatee died more than a year after the 
testator, but before the estate had been dis- 
tributed : — Held, that his personal representa- 
tives were entitled to his fourth share. Johnson 
V. Crooli (supra) approved. Wllhlns, hi re, 
Spencer v. huehicorth, 50 L. J., Ch. 774 ; 18 
Ch. D. 634 ; 45 L. T. 244 ; 29 W. B. 911. 

A gift over of a legacy, in case the legatee 
should die before the actual receipt of it, is bad 
in law, if the bequest is immediate. Martin v. 
Martin, 35 L. J., Ch. 281 ; L. B. 1 Eq. 369 ; 

12 Jur. (K.S.) 889 ; 14 L. T. 129 ; 14 W. B. 
421. 

A testator gave a mixed fund, to be equally 
divided between his nephew^s and nieces ; and he 
directed that the property which he left to his 
nephews and nieces should on their decease 
severalty be divided equally between such of 
their children as might survive them, and if 
either or any of his nephews and nieces died 
before him, or before they should have actually 
received what was to go to them, their share 
should be divided equally between their children, 
and, in default of children, between his nephews 
and nieces : — Held, that the nephews and nieces 
who survived the testator took absolute interests. 

8. a, 35 L. J., Ch. 679 ; L. B. 2 Eq. 404 ; 12 
Jur. (N.S.) 889 ; 15 L. T. 99 ; 14 W. B. 986. 

A testator, in case of the death of any of his 
children without leaving issue, before payment 
^of any part of reversionary legacies, directed such 
''parts to be divided among the others and other 
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of them, and in case of the death of a child ; lifetime, and after her decease the property to be 
leaving Issue before such payment, he directed j equally divided between her children on their 
such parts to be divided among the children of becoming of age ” : — Held, that, as regarded the 
8110110111101:— Held, first, that -payment ’’referred real estate, the gift to the children was strictly 
to tie time when the shares given over became a remainder, and that the construction as to the 
payable, and the gift was not void for uncer- personalty followed the same rule as the realty ; 
minty ; secondly, that “ others ” meant children and, therefore, that, the gift to the daughter 
other than those who had died without leaving being void on account of her having attested the 
issue; thirdly, that the gift over applied to will, the gift to the children was accelerated, and 
accrued as well as original shares* Arnnvffmith',^ took effect immediately, Jull v, Jaeod^i, 3 Ch. I), 

In re (supra), approved and followed. 703; 35 L, T, 153 : 24w. li. 947. 

Hnfelieim y. Jlannbujton (1 Ves. Sen. 366) and Held,also,thattheremaiiidertothedaughter’s 
V. JJuhhx. children created vested interests. Ih. 

Padwich (supra) disajiproved. Joliufs'on v. Crook A testator devised and bequeathed all his real 
(supra) approved. Chaston, In re, Chnaton v. and personal estate to his wife for life, and after 
SeiKjo, 50 L. J., Ch. 716 ; IS Ch. B. 218 ; 45 L. T. her death to be equally divided between such of 
20 ; 29 5V. B. 778. his children as shoukl be living at her death 

and in case of any of the above-mentioned chil- 

10. Accelebation 01' Interests. children, 

such children were to take their parent s share. 
Where Prior Interest revoked— Eealty.]— And in the event of any of his daughters being 
Tlie words “from and immediately after his married at his wife’s decease, it was liis will that 
decease, ’’following a limitation for life, in general such proportion as they might be entitled to- 
point out the order of limitation merely. La bison should be left to them and their children exclu- 
V. Ldbison, La bison v. Ede, 3 Eq. E. 43; 5 sively, and vshould in no way be controlled by 
Be G. M. & G. 754 ; 24 L. J., Ch. 46 ; 1 Jur. their husbands. At the death of the testator's 
(2t.S.) 49 ; 3 W.^ E. 31. And see Car rick v. widow one of his daughters was living who had 
Errinyton, 2 P. Wms. 361, several children. Her husband was an attesting- 

Where, therefore, a testator revoked a limita- witness to the will, and consequently the gift to 
tion for life, which was followed by those words, her was void under s. 15 of the Wills Act : — 
introducing subsequent limitations Held, that .Held, that the daughter s children were not to be 
the remainders were accelerated. Id. disappointed by her disability, but took an imme- 

diate interest in her share as tenants in common, 

Personalty.] — The same rules as to ac- Clark, In re, Clark v. Pandall, 55 L. J., Ch. 

celeration which relate to real estate do not 89 ; 31 Ch. B. 72 ; 53 L. T. 591 ; 34 W. E. 
apply to personalty. However, under a gift by 70. 

will of money out of which there was to be set Gift by will of real and personal estate upon 
apart as much as would produce an annuity of a trust to convert and pay the income of the pro- 
certain amount to he paid to A. for life, with a ceeds to A. for life, and after A.’s death to j>ay 
gift over after A.’s death of the sum set apart, the capital and income thereof unto the child or 
and a revocation by codicil of the annuity given children of A. in equal shares, with gifts over in 
to A. : — Held, that the interest of the persons case A. should die without leaving issue living 
entitled under the gift over was accelerated and at his death. The will had been attested by A.'s> 
took effect at once without waiting for the death wife, so that the gift of a life’s interest to him was 
of A, Earestaffy. Aust'ni, 19 Beav. 591. void under s. 15 of the Wills Act. There were 

no children of A.’s marriage. The personal estate 
Where Prior Devise void — Excess of Power.] was exhausted, and the trust funds represented 
— ^Lands were settled to the use of a man for life, real estate only : — Held, that until k. had a child 
remainder in fee to such one or more of his the gifts upon the determination of A.'s life 
chikli'cn as he should by deed or will appoint, estate could not be accelerated, ainl that daring 
and in default of appointment to the children the life of A. and so long as he had no children, 
equally. The father his will devised the lands the income of the trust funds was undisposed of, 
to his wife for her life, upon condition that she and belonged to the heir-at-law, and could not 
should thereout maintain and educate his chil- he accumulated for the benefit of the persons 
ilron in such manner as his executors should contingently entitled in remainder. Jull y. 
think proper ; and that, at the end of every year, Jacobs (supra) distinguished. Ilodgsoii v, Bca* 
whatever sum should be in her hands, after tire (^EarV) (])Ost, col. 1767) and BiimUe, In re 
defraying all necessary expenses, should be (post, col. 1771) explained. Toicnsend, In rv, 
accumulated in order to form a fund for pay- Ibionsend v. Townsend, 56 L. J., Ch. 227 ; 34 
ment of the legacies thereinafter given by him ; Ch. B. 357 ; 55 L. T. 674 ; 35 W. E. 153. 
and he gave to each of his younger children 

500/., and devise<l the lands to his eldest son in By Porfeiture.] — A testator appointed, under 
tail, with a direction that if at the death of his a general power, real estate, and devised other 
wife there should be accumulated a sufficient real estate to his wife and her assigns during her 
fund for the payment of the legacies, those lands, life, and after her death to his son, with a pro- 
together with certain other lands not the subject viso, that if his wife should ‘‘ tlo, make or execute 
of the power, shoukl stand charged with the any deed, matter or thing whereby she should 
deficiency : — Held, that the devise to the eldest be deprived of the rents and profits, or the power 
son was not invalidated by the previous devise or right to receive, or the control over the pme, 
to the wife, although the devise to the wife was so that her receipt alone should be a sutficient 
void, as an excess of the power. Crozier v. discharge for the samo^ her life estate should 
Orozlor, 5 Ir. Eq, E. 540 ; 3 Br, & War. 353, cease and determine as fully and effectually as 

it w'oukl by her actual decease.”^ By a codicil 

Under Wills Act.] — Gift to the testator’s he gave his personal d^tate to his wife for life 

daughter of real and personal estate “ during her for her separate use, independently of any 
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future husbanrt. The wife married again with- on C., her heir, who by his will in 1 Sul made a 
•out making any settlement :--Held, that not- general devise of his real estate, home months 


withstanding the limitation, to her and “her after^his death, the ^ent took place on whicli 


by her second marriage ; and that the xemaincier 
both in the ap]>ointed and devised estates was 
accelerated. Omreyi v. Brady, 38 L. J., Gh. 
345 : L, E. 4 Ch. 296 ; 16 W. R. 605. 


Contingent Interest in Personalty.] —A. de- 
vises a term for years to B. for life, remainder 
to G. ; 0. in the life of B., devises his remainder. 


Under Condition.]— A will directed a This is good, and amounts to C.’s declaring by 

settlement to be made of the G. estate, wdrich his will that his executor shall stand possessed of 
■contained a shifting clause, providing, that if any the term in trust for the devisee. Wind v. Jd'i/l, 
person taking the G. estate should not re"Settle 1 I. 'Wins. .>/2. 


the Bo Ligiie estate (acquired through another ■ 


t tie) to rn c uses, the G. estate should goto such wnere rrior inreresr iapsea.j~r,eqnest 

u«e?as if the limitation in his favour had not 


reenSsatS: Tta^^cted tlm ’insertion of a tlm p-ecedmg gift never vestal owing to a lapse. 


oeeil lIlSCrLtJa. xu ciiou T,r-7T m -I Tr„ Cl o" - 

name and arms shifting clause in a very different ^‘ Mer v. Fuure, 1 Ves. feen. 8o. 

form A., a tenant for life with remainder to 

It refnsorl to i-e-settle the De Ligne Contingent Interest of Testator s Widow 


Ms children, refused to re-settle the De Ligne t-oniingenr xnieresi oi lesiaior s wiaow 
tf.to nut) he had no issue ;-Held. thereupon, iiiider Partn«ship_Deed.]-Uiider a proviso m a 


estate, and he had no issue :-Held, thereupon, tinier rarrnersnip iieea.j uiiiier a proviso m a 
the iievt remaiiideman was entitled to the rents partneiship deed thy in the evmit of tM death 
•of the G. estate until A. died or had issue, of one partner a oertam propytmn of he subse- 
3' Eywowt V. enqory, 34 Beav. 36. should be pay^ e to Ms iiudowor 

A 'devise expressly cokditional upon particular family,” such profits wye Mid to &im part of 
contingencies in defeasance of a preceding abso- residuary estate subject to the trusts ot his 
lute devise will not take efiect by acceleration will. MU, hire, T7W. R. 804. . , „ . . 

when the prior estate is avoided by an event . ^ tradesruan bequeathed his lesidyiy estete, 
which is in no way comprised within the con- including his stock-m-trade, to trustey, wiM a 
•ditions specified. M^Ckrthy v. SPCaiihy, 1 direction to invert into money all such parts as 
T B Ir 189 - should consist of leaseholds or money m the 

* " ' ' funds, and to invest the same and pay the annual 

By Implication.]— On construction of a will income to Sarah his wife ; and after her decease 
the enjoyment of bequests, given in terms indi- to Mary his wife’s sister ; and after the decease 
eating a future period, accelerated by implica- of the survivor of Sarah and Mary, he gave his 
tion." Parrotts. Wimf old, I k yd. residuary estate to another person absolutely. 

After the date of will Mary married, and her 
Executory Devise— Interim resulting Trust husband and the testator entered into part- 
for Heir—Deatli of Devisee.] — Devise when nership, under articles, which contained a pro- 
the devisee attains twenty-one, a resulting trust viso, that if the testator should die during the 
for the heir until that period, and, by the previous partnership, leaving a wido\v surviving, such 
■death of the devisee, the remainder accelerated, widow might, if she should think fit, continue to 
Chamhen \\ BraiUford, 19 Ves. 652; 11 R. R. carry on the partnership business with the sur- 

214 Q, A. ‘ viving partner, and should bo entitled to the 

testator’s share in the profits and excess of capital ; 
Right to Rent already accrued.] — There^ is and if the testator should leave no widow, or his 
no case in which the contingent estate of a j widow should not desire to enter into the husi- 
remainderman has been accelerated for the pnr - 1 ness, or if the other partner should die during 
pose of giving him a right to rent accrued prior ! the partnership, the surviving partner to take 
to the time when his estate took efliect. Sidney upon himself the partnership business and pro- 


V. Wilme7\ 25 Beav. 260. 


i. WHAT MAY BE DEVISED OR 
BEQUEATHED. 

1. COlJfTINGEKT Al^D EXECUTOEY InTEEESTS. 


perty, accounting and paying for the same as 
therein directed. The testator died, leaving his 
widow, who under this provision claimed his 
interest in the partnership : — Held, that the 
provision in the articles took the testator’s share 
of the business wholly out of the provisions of 
the will, and that the widow became entitled, 


25 L, J., Ch. 769 ; 2 Jur. (H.S.)410, 656 ; 4 W. R. An equitable lien is 
433. ' ‘ to do according to consci 

Devise of estate X. to A. in fee, with an good in equity. Id. 255 
executory shifting limitation to B. and her heirs, 

in the event of A. becoming entitled to another Equity of Redemptioi 




Possibility,] — Contingent and executory under the partnership articles, to such share, 
estates, and possibilities accompanied with an Baye v. Cox, 10 Hare, 163. 
interest, are devisable. 3Ioor v. IlawMns, 2 

® A^po^bility is devisable. Perry v. Pheliyi,, 2. Equitable Interests. 

1 Ves. 254, 255. Equitable Lien.] — Any equitable interest is 

devisable. Pey^ry y. BJieliyjs, I Yes. 254:. 

Executory Interest under Shifting Clause.] Testator cannot by any words devise lands, 
— A contingent estate in fee under a shifting either under the statute or at common law, 
clause may be devised both by the old' and which he had not at the time of making the 
new law. Ingilhy v. Ayyicotts, 21 Beav. 585 ; will. Jh. 


An equitable lien is an equitable obligation 
to do according to conscience ; and a devise of it 


Equity of Redemption — Devise by Tenant in 


estate, Y. B. died first, and her estate descended 1 Tail.] — A tenant in tail of an equity of redemption 







s 
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may devise it for the payment of debts. Turner chase of estate, directed to go to uses of will, the 
T. 1 'V'ern. 41. title proving defective, has no claim upon })ersonal 

estate, either to have purchase-money or another 
Personalty subject to Covenant to Settle,] — estate purchased, or the purchase completed 
A covenant to settle on particular persons all notwithstanding defects. Id, 597. 
the covenantor's personal estate, subject, never- Estate contracted for after general devise will 
tiieless, to any disposition or changes he might pass by repiibiication, and must be paid out of 
make by will:— Held, only to amount to a personal estate. 605. 

provision in case of intestacy, and not preventing Testator contracts for a particular estate, but 
the party from disposing of the property by will dies before the purchase is completed ; aftcr- 
to other persons. Stoclicn v. Sfocken, 4 Myl & Or. wards, from the state of his affairs, the contract 
95 : 7 L. J., Ch. 605 : 2 Jiir. 093. And see S, C,, is dissolved, yet the purchase-money shall not be 
2 MyL & iv. 489 : 4 Sim. (N.S.) 152. sunk into his personal estate, biit'sliall be laid 

out in other lands to the same uses as he had 
6 Eights of Actioh devised the land contracted for. W/iitnker v, 

WJiitaker, 4, Bvo, C. C, SI, 

Eight to Sue.] — A right to sue is a devisable 

interest. Gre,dey v. Monsleij, 28 L. J., Ch, 620 : (xeueral Words — “At A. or Elsewhere.”] 

5 Jur. (H.S.) 583 : 7 W. E. 427 — L.JJ. ^ — Lands agreed to be pmrehased pa.ss by general 

Property, which has been made the subject wmrds in a will, such as “ or elsewhere.” Kopub- 
<>f a voidable conveyance, is capable of being lication by a codicil. Potter v. Potter, 1 Yes. Sen. 
devised, and the devisee is entitled to sue for 437 ; 3 Atk. 719 : Ambl. 98, upon other points, 
the purpose of setting aside such conve 3 mnce. 

Ih. “ Of which I may be Possessed.”] — 

A person, who has sold an estate under Bequest of “ the whole of mj” pi'operty of what- 
drcumstauces which entitle him in equity to ever description, freehold, leasehoM, <kc., of which 
have the sale set aside, has in the estate an I may be possessed at death ” : — Held, to pass 
interest of such a nature as to be devisable real estate, agreed to be purchased by testator, 
even by a will made before the passing of the Ilaline,^ v. Puker, 2 Madd. 462. 

7 Will. 4 & 1 Viet. c. 26. S. C, 4 Be G. k J. 78 ; 

5 Jur. (H.S.) 583. Devise of particular Estate Contracted 

for.] — A vendor and a purchaser being in treaty 
Eight to Set Aside Deed.] — A right to set for the sale and purchase of an estate, the vendor 
aside a release may be devised. Preio v. Merry, \vrote to his solicitor, stating that the purchaser 
1 Eep Abr. 175. had agreed to purchase his estate for 60.000/., 

The right to set aside a conveyance improperly and requested him to settle an agreement on that 
ohtainecl by a solicitor from his client, is devisable, basis for him to sign, adding that he had given 
UppingUm v. Bulleii, 2 Dr, &: War. 184 ; 1 to the purchaser a copy of this letter, not signed, 
Con. & L. 291. as a memorandum. The purchaser subsequently 

wrote to the vendor s solicitor, inquiring when 
he would forward to him the draft of the agree- 
ment relative to the purchase he had concluded 
with the vendor for his estate in that county. 
Where Contract not Completed — G-eneral Prior to the execution of the conveyances the 
Devise,] — A. articles to purchase lands intrust purchaser made his will, by which he devised 
for D.. and before any conveyance made by B., the subject-matter of the treaty to trustees upon 
by will directed all "his freehold estate to be certain trusts : — Held, that, at the date of his 
settled on C., and his first son, <fcc. The lands will, the purchaser had a devisable interest in 
articled for will pass by the will. GreenliUl v. the estate. Morgan v. Tlolford. 1 Sm. & G. 101 ; 
Greenhill, 2 Yern. 679 Pie. Ch. 320 ; Gilb. Eq. 17 Jur. 225 ; 1 W. R. lUl. 

E. 77, 

Estate contracted for will pass by a subse- Charge or Lien for unpaid Purchase- 

quent devise of all lands, the devisor being Money.] — building agreement provided that 
e<"juitable owner under the contract. Capelw whenthelesseeof certain land had built and taken 
GlnJler, 9 Yes. 510 ; 7 E. E. 289. leases on a sufficient number of houses thereon to 

If A, articles to purchase lands, but before the secure by the ground rents a total annual rent of 
conveyance devises all his land to be sold to pay a fixed amount, the lessor would either convey to 
debts ' and legacies, the lands will pass, though the lessee in fee-simple the sui'plus land not 
lie was not seised at the making of his will, included in any lease, or, at the option of the 
neither did he republish it. So, if A. devises all lessor, would purchase the ground rents to be 
his lands for payment of his debts, and then created out of such surplus land at an agreed 
purchases land, equity will decree a sale of that price. The lessee built and obtained leases of 
land, though there were no precedent articles, houses sufficient to secure the total annual rent, 
Prldeanx w Gikhon, 2 Ch. Cas. 144. and subsequently built houses upon the surplus 

From the execution of the contract, the estate land. The lessor elected to purchase the ground 
is in equity the property of the vendee, wfill rents of these latter houses, but died before the 
descend, and is devisable as such. Setonw Slade, “completion” of the purchase, having specifi- 
7 Yes. 274 ; 6 R. R. 124. cally devised the land which was the subject of 

By general devise, an estate in which devisor the agreement, but without having made any 

has acquired an equitable title passes. Broome disposition of residuary real and personal estate. 
Y. Monck, 10 Yes. 603 ; 8 E. B. 48. The executors completed the purchase and pal<l 

Contract for purchase generally ; by a devise the money ; — Held, that the purchase-money of 

of real estate before the' purchase is '^complete, the ground rents was a charge or lien upon the 
the money will pass. 613. land in question wffh, in , I^ke King’s Act. 

Devisee claiming benefit of contract for pur- Xidd^ In re, v« WUhaU, 63 L. J., Oh, 


4. Devise by Fuechaser aptee Cois-teact 

TO PUKCHASE. 
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S55 ; [1894J 3 Ch. 558 ; 13 R. 101 ; 71 L. T. 
181; 13W. B. 51. 

Copyliolds.]—- If A. buys copyhold lands, 

and dies before admittance, having first devised 
all his copyholds to T. S., the copyhold lands con- 
tracted for ’vsill pass by the will ; or in any case, 
if there are articles for a purchase, and the pur- 
chaser makes his will and dies before conveyance, 
the lands shall pass in equity. Davie v. Beard- 
1 Ch. Ca. 39. 

Where Will Insufficient to pass Real Estate.] 

A., having agreed to purchase a real estate, the 

purchase-money for which exceeded the amount 
of his personal estate, by his will, made a few 
days afterwmvls, attested by three witnesses, as 
to all the worldly goods that it had pleased God 
to bless him with, gave and bequeathed to his 
wife and two sons all his goods, cattle, chattels, 
personal estate, and effects whatsoever ; and in 
case they died without issue, &c., he gave the 
children’s share of the personal estate and effects 
over ; testator dying before the purchase could 
be completed Held, that the agreement ought 
to be specifically performed, and that, the words 
of the will being insufficient to comprehend real 
estate, the estate ought to be conveyed to the 
eldest son and his heirs, &c. Cane v. Cane, 2 
Eden, 139. 

Where no Binding Contract.]— Decree, upon 
the answer admitting a contract and a letter 
offering to sell at a valuation, for a conveyance 
on payment of the purchase-money into the bank 
by the plaintiff on a certain day, in default of 
payment the bill to be dismissed with costs. No 
binding contract until payment: the estate, 
therefore, did not pass by a previous devise, but 
descended to the heir. GasGartli '^, Lowtliev, 12 
Yes. 107 ; 8 R. R. 310. 

Where Contract made after Will.]— One articles 
to buy certain lands ; he thereby becomes seised 
thereof in equity. But yvhere A. devised all his 
real and personal estate, and afterwards articled 
to purchase lands, and then died, the heir-at-law 
was held to be entitled to this estate, as not 
passing by the will : secus, had the articles for 
the purchase been before the will ; for then the 
estate would have passed. Langford v. Pitt, 2 
P. Wins. ()29. 

Effect of subsequent Conveyance as Revoca- 
tion,]— /Scy; sub Revocation, ante, col. 434. 

5. Devise by Vendok after Contract to 
Sell. 

Estate Contracted Passing under Devise of 
Trust Estates.] — In 1874 the plaintiff entered 
into a contract for the purchase of real estate. 
After the title had been accepted, and before 
completion, the vendor died, having by his wn 11 
(dated in 1873) given his personal estate to E., 
whom he appointed executor, and devised all his 
real estate to H. and M. upon trust for sale, and 
having also devised to H. alone all the real 
estate which at his death might be vested in him 
as trustee Held, that the real estate contracted 
to be purchased by the plaintiff passed to H. 
under the devise of trust estates, Zymglit v. 
Bdwards, 45 L. J., Ch. 554 ; 2 Ch. D. 499 ; 34 
L, T. 787 ; 24 W. R. 778. 

And see Trust and Trustee. 
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k. BEQUESTS AND DEVISES. 

1. Words of. 

a. What Property will Pass by Particular 
Words and Descriptions. 

i. Particular Words, 

“ AlP’ with Qualifying Words.] — Bank notes 
pass as cash by bequest of “ all that should he in 
his house at testator’s death.” Po]}ham-^. Aijlea- 
bury (Lady'), Ambl. 68. 

A will in these words, “ I give all in S. to R. 
does not pass a bond which happened to be at 
testator’s house in S. 3foore v. Moore, 1 Bro. 
C. C. 127. 

Bequest of “all my property in A., except” 
a particular chose in action, described in the 
will, other choses in action of testator found in 
A. do not pass, notwithstanding the exception. 
Flemings, Broob, 1 Bch. & Lef. 318 ; 9 R, K. 35. 

A testator, by his will, said: “I give to my 
wife all my household furniture, plate,” &c., 
“and other effects of the like nature, and all 
wines,” &c., “which shall, at my decease, be in 
or about my dwelling-house, then occupied by 
me” :— Held, that in construing the bequest the 
sentence ought to be divided into two, and that 
the qualification as to his dwelling-house applied 
only to the latter part, and therefore that it 
passed plate at the testator’s bankers, family 
plate in the possession of the testators father 
as tenant for life, and to which the testator was 
entitled absolutely in remainder, and also the 
produce of family plate wrongfully sold by the 
tenant for life, and furniture, &c., deposited for 
safe custody at a warehouse. DonevUe or Dom~ 
%'ille V. Taylor, 32 Beav. 604 ; 2 N. R. 258; 8 
L. T. 624; 11 W. R. 796. 

Where the testatrix bequeathed to her niece 
all her pictures andpoins (excepting those of the 
two last reigns), in and about her dwelling-house, 
and all the residue of her estate, real and per- ; 
sonal (except as afterwards given), to grand- 
children, and directed that, from and after the 
day of her interment, all the property over which 
she had any disposing power in and about her 
dwelling-house should belong to her niece (except 
what she had otherwise given) ; hoards of money, 
in guineas, sovereigns, notes of the Bank of 
England, promissory and country notes, and a 
mortgage security, were afterwards found in the 
house :— Held, that the niece was entitled to the 
money and bank notes, but not to the country 
bank ” promissory notes, or mortgage, Brooke v . 
Turner, 7 Sim. 671 ; 5 L, J., Gh. 175. 

R. by will, after appointing executors and 
directing his debts and funeral expenses to be 
paid, gave his wife “all my property leasehold 
and freehold which I now possess ” : — Held, that 
all the testator’s real and personal estate passed 
under the gift to his widow, and not only his 
leaseholds and freeholds. Roberts, In re, FL(f 
Y. Roberts, L. T. 498; 35 W. R. 176 — C. A. 
Affirming 55 L. J., Ch. 628. See Portal and 
Latnb, In re, post, col. 1524. 

“And so Eorth.”]— S. bequeathed as follows : 
“ Whereas I am seised of a life estate in K. house 
and demesne, which passes after my death to 
W. S., I will and bequeath to him the house, 
furniture, books, plate, and so forth, as left by 
my late aunt, C. S. ; also the sheep, milch cows, 
together with the hay and corn on the premises,’” 
reserving certain pictures : — Held, that the 
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bequest was confined to everything at K, of a 
permanent nature, snch as furniture, hooks, and 
plate, whether left by C. S. or acquired by him- 
self ; and did not include articles necessarily 
liable to be parted with or consumed, or any 
property on the farm acquired by himself, except 
the sheep, &c.. expressly mentioned. Sealy y. 
Stawell, Ir. E. 2 Eq. 326. 

Appurtenances.] — By a devise of a house cum 
pertineiitiis, only the garden and orchard will 
pass with it ; but by a devise of a house 
with the land appertaining thereto, the land 
usually occupied therewith will pass. One 
devised that his cousin A. should continue to 
live at his house, and be at the charge of keeping 
the house and the servants, and coach-horses 
which the testator employed in ploughing the 
ground, and spend the corn arising therefrom in 
the house ; here the land enjoyed with the house 
shall pass to the cousin A. BlacUhoni v. Edfflry^ 

1 P. Wms. 603. 

A testator devised and bequeathed his indigo 
factory in India, “ with the zemindaries, villages, 
and lands therewith held and used, and the 
appurtenances,” to A. for life, with remainder 
over. At his death, the “ outstandings ” of the 
factory business comprised loans secured by 
bonds'of native landowners to obtain leases of 
lands for the cultivation of indigo, and advances 
made to sub-lessees to secure the supply of 
indigo to the factory. These loans and advances 
were always considered part of the concern, 
which, in fact, could not have been carried on 
but for such arrangements ; — Held, that the out- 
standings did not pass under the specific devise 
of the factory, either as appurtenances or other- 
wise. Finoli V. Finch, 35 L. T. 235. 

The word “ appurtenances ” does not properly, 
either in a deed or a will, include land where 
the principal subject of gift is land or a mes- 
suage. But in a will, if the circumstances and 
context shew that land was meant to pass as 
appurtenant, the word is flexible enough to 
carry such land. In ascertaining such intent 
as between a cestui que trust under a devise in 
trust and the heir, it is material that the whole 
land, including that claimed as appurtenant, is 
comprised in the devise to the trustee. It is 
also material that the cestui que trust’s interest 
is subjected by the will to charges of a particular 
amount. Cuthhert v. RoJjbiaon, 51 L. J., Gh. 
238 ; 16 L. T. 57 ; 30 W. B. 366. 

Devise since 7 Will. 4 & 1 Viet. c. 26, s, 24, of 
“ all that messuage or dwelling-house wherein ! 
my son now resides, with the stables and appur- 
tenances thereto belonging, and therewith 
occupiecL” The testator subsequently converted 
a piece of land into garden-ground, and attached 
it to the house, and the garden continued to be 
occupied with the house up to his death : — Held, 
that the garden passed under the devise. OtUij a ml 
llldey liu,, In re, 34 Beav. 525 ; 6 N. E. 244 ; 34 
L. J.; Oh. 596 : 11 Jur. (if.S.) 818 ; 12 L. T. 659 ; 
13 W. E. 851. ' 

A devise of lands situate, lying, and being 
withhi the parish of G., ‘‘with the appurte- 
nances,” does not pass lands, thirty-three and a 
half acres, in the parish of A., w'hich had been 
allotted in respect of land in both parishes, and 
which had always been let and occupied together. 
Lister v. Piehford, 34 Beav. 576 *, 6 N, E, 243 ; 
34 L. J., Gh. 582 ; 11 Jur. (K.s.) 649 ; 12 L. T. 
587; 13W, B,. 827. 

Land cannot be appurtenant to land, and a 
VOL- XV. 


devise of “land at G., with its appurtenances,” 
will not operate to pass land at B., although it 
has always been dealt with and leased as part 
of the land at G. Ih. 

A testator, possessing a farm in the parish of 
G., and a small piece of land in the adjoining 
parish of A., which had always been occupied 
and let at an entire rent with the farm in G., 
devised all his lands and hereditaments, 
“situate, lying, and being within the parish of 
G., with the appurtenances,” to G. for life, with 
remainder to the child or children of G. in 
tail, and he empowered P. and J., the trustees of 
his will, during the minority of a tenant in tail 
entitled in possession, to take possession of the 
property on behalf of the minor, and to grant 
leases ; and he devised the residue of his real estate 
to P. and J. during the life of >1., in trust for M., 
with remainders over. The testator diedin 1842, 
and thereupon G. took possession of the lands in 
G. and A. In 1850, G: died, leaving an only 
daughter, an infant, and P. and J. took posses- 
sion of the land in G. and A., and in 1861 they 
granted a lease of the whole farm in pursuance 
of the power. In 1863, the daughter of G. came 
of age and took possession of the whole farm. 
In 1864, M. filed a bill to establish his right to 
the land in A. : — Held, that the land in A. did 
not pass by the specific devise, but formed part 
of tlie residuary estate, and that M,’s right was 
not barred by the Statute of Limitations, inas- 
much as the possession of P. and J. from 1850 to 
1863 must be attributed to their character of 
devisees in trust of the residuary estate, and was 
therefore not adverse to that of M. Ih, 

C. occitpied a house at B., and stables in the 
neighbourhood held under a different title. He 
bequeathed the lease of the house at B., ‘‘ with 
all buildings belonging to me, and what the 
buildings may contain ” : — Held, that the stables, 
and the carriages and horses therein, passed to 
the legatee. Kennedy v. Keilj/, 28 Beav. 223. 

Under a devise of" all the testator’s freehold 
lands situate in the parish of G-., with their 
appurtenances, land in two adjoining parishes, 
which had always been let with the laiuls in the 
i parish of C.,and occupied by the same tenant : — 
Held, not to pass. Evans v. Anyell, 26 Beav. 
202 ; 5 Jur. (X.S.) 134. 

A devise of lands and tenements without 
more, or a devise of messuages and tenements to 
uses applicable onty to the freehold property 
without more, will not pass the testator’s lease- 
hold property. But a devise of messuages or 
tenements, with the appurtenances, to uses 
applicable only to freehold propertjq will com- 
prise leasehold property where a clear intention 
to that effect can be collected from the circum- 
stance of the leasehold property having been 
blended in enjoyment with the freehold . IMmn 
V. BlacUurnCl Myi. & K. 571; 2 L. J., Ch. 
168. 

Balance.] — Bequest of the balance in the 
hanils of testator’s agents at the time of his 
death : — Held, to include a sum which he had 
by letter directed them to invest in the funds, 
but which was not invested till after his death. 
Mill V. Mason, 2 J. & W. 248, 

Gift of “ any small balance remaining in the 
bank after payment of my funeral expenses.” 
The testatrix had, at the date of the will, a 
balance of iBQl at, her . bankers’, which bad 
increased to the amount of 1,373L Os. lOd. at 
her death Held, that the whole balance passed. 

36 ^ . 
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JPnf/e V. Tounn, L. E. 19 Eq. 501 ; 23 W. E. 
479. 

Bani.] — See Money in Bank, and Securities 
Held by Bank, infra. 

Property ‘‘Bequeathed.’*] — The word “be- 
queathed” (though not in itself a technical 
word) is primarily applicable only to property 
passing under a testamentary disposition. The 
testatrix, a married woman, had under her 
marriage settlement an absolute power of 
appointment over certain funds. By her will 
in 1SG7 she specifically appointed such funds, 
and then proceeded as follows : “ I constitute 
and appoint E. M. my residuary legatee to any 
property which has been bequeathed to me, and 
which is not mentioned in this will.” The 
father of the testatrix, by his will in 1873, 
bequeathed to her a certain sum of stock, but he 
subsequently determined to give it to her in his 
lifetime, and accordingly transferred it to the 
trustees of her marriage settlement : — Held, that 
this sum of stock did not pass to E. M. under the 
residuary gift obtained in the will of the testa- 
trix. ArmMron/j, l7i re^ Marescanoe ^ , Arnutrong ^ 
49 L. J., Ch. 53 ; 42 L. T. 823. 

Books.] ■ — The manuscript notebook of a 
phj^sician made during his attendance on a 
patient Held, to pass by his will imder the 
general description of all his books in a par- 
ticular residence where such notebook was found. 
W'dlh V. Cui'tou^ 1 Beav. 189 ; 8 L. J., Ch. 105. 

JDugdale-s ^Slonastieon^ Domesday Dooky and 
the State Trials will pass under a bequest of the 
testator’s law library and books of antiquities. 
Wallace v. Bayldon^ 4 L. J. (o.s.) Ch. 74. 

Book Debts.] — ^A. bequeathed his stock-in- 
trade, (fee., to his wife and son to be used by them 
in his trade and business, which he directed to be 
carried on by them, in partnership, during the 
widowhood of his wife ; “ and for that purpose 
they were to have the use of the book debts or 
capital which he at his death might have 
employed therein ” -.—-Held, that the widow and 
son were entitled to the book debts or capital 
absolutely. Terry v. Terrify 33 Beav. 232 ; 9 
L, T. 469 ; 12 W. E. 66. ‘ . 

Book debt held to be balance due to a testator 
who was a trader, after deducting the amount to 
which the testator was indebted to his debtors 
for trade and private debts. Clm\ v. Blacli- 
more. 2 Sm. & C. 274 ; 23 L. J., Ch. 622 ; 2 
W. E. 488. 

A?id see Debts, infra. 

Bonds.] — Bequest of a “bond of a given 
amount, with interest at a given rate” Held, 
to carry the arrears of interest due upon the 
bond at the death of the testator. Kent v. 
Tapley. 11 Jur. 940. 

A gift of 300?., upon a bond, does not carry 
the interest incurred in the testator’s lifetime. 
liolterts v. Kutfin, 2 Atk. 112. 

Bequest, after several pecuniary legacies, “ of 
all my bonds, shares in the bank to A., by paying 
the above-mentioned sums.” The testator was 
possessed of several bonds upon which judgment 
had been entered, and of some which were barred 
by the statute of limitations : — Held, that the 
moneys due on the judgments entered on the 
bonds passed by this bequest, Mercer v. Mercer, 
10 Ir. Ch. E. 505. 


I'laffc:' 

Canal shares will not pass under a bequest 
of property vested in “ bonds or securities.” 
Mudleston v, GouldsMry, 10 Beav. 547 ; 11 Jur. 
464. 

And see Foreign Bonds, infra. 

Box.] — A. devised to her daughter E. “my 
strong box, and whatsoever is in it, and all my 
chests and cabinets, arid whatsoever is in them.” 
This strong box was fixed upon a frame con- 
taining several drawers, and in these drawers 
were found bank-notes and other things of value : 
— Held, that the frariie and drawers did not pass 
by the devise of the strong box ; but, on an 
appeal, this decree was reversed. Paget {Lord) 

V. Bridgewater {Dulie^, 3 Bro. P. C. 79. 

Business.] — A testator devised and bequeathed 
his whole property to trustees upon trust to invest 
such part as they should think fit in his business, 
and carry on the same till his son should attain 
the age of twenty-one years, and out of the 
profits to pay his widow the yearly sum of 200?. 
so long as she should remain a widow ; and he 
directed the trustees, when his son should attain 
twenty-one, to transfer the business to his son. 
He then gave certain legacies to hi§ other 
children, and provided that all his personal 
estate not required for the business should be 
continued in its then state of investment or 
altered at the discretion of the trustees, and the 
proceeds applied for the same purposes as the 
capital employed in the business. The business 
was carried on in a freehold shop : — Held, that 
the direction to transfer the business did not 
pass the freehold shop, and that the residuary 
gift carried the surplus profits of the business 
during the minority of her son. Henton, In re, 
JIe7iton ^. Henton, 30 W. E. 702. 

Business, “ Capital Invested in.”]— P., by 
will, after desiring that his executor and partner 
H, might be allowed a year for converting his 
(the testator’s) “ proportion of capital, invested 
in the business he was then carrying on with 
H.” into cash, and that such cash might be paid 
over as realised (with the exception of special 
bequests thereinafter mentioned.) to the charity 
commissioners to be invested, desired that all 
shares of which he might die possessed might be 
transferred-into the names of the charity com- 
I missioners, without being sold ; the interest to 
be paid by them to certain persons for life. W. 
then directed, that after the death of the persons 
named sufficient of the property so invested by 
the commissioners should be converted by them 
and paid over to a number of charities, naming 
the sum to be given to each; and he then 
requested his executors would pay, as soon as 
conveniently might be after his decease, “ out of 
the capital employed in the business,” to the 
persons mentioned, certain sums (naming twenty- 
two legatees, and sums amounting together to 
about 700?.). At the date of his will, W. was in 
partnership with H., but before his death the 
business failed, and a composition was paid, 
mainly by the testator, at whose death the 
partnership assets were outstanding, and his 
proportion of capital consisted of half of these 
assets, after deducting the debts, one of which 
was a large debt due to himself : — Held, that, 
the words “capital invested in the business” 
comprised all that was coming to the testator 
from his partner’s estate, inclusive of the debt. 
Bexmi V. Att‘Gen., 4 Gifi. 361 ; 9 Jur. (N.S.) 
1099 ; 9 L. T. 221. 
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BEsiness and doodmll. ] — The testator directed 
Ins executors to assign afid transfer to H. my 
business and the goodwill thereof. \Yith the 
premises in which the same shall be carried on *’ : 
1-Heid. that the capital of the testa tor eniployed 
ill the business at his death and the stock-in- 
trade did not pass to H. under this liequest. 
and that the debts due to the business formed 
iiart of the capital, but the sacks, horses, and 
drays did pass to H. Delamj r. BpJany, 15 L, B., 


Curiosities. 2 — Ornaments of the pei’son do not 
iss by a bequest of a cabinet of curiosities, even 
loiigh occasionally shewn with it. Carendkh 
Caretidhh, 1 Bro. C. 0. 4d7 ; 1 Cox, 77. 


Choice .] — Sep Power to Choose, infra. 

Clothes and Linen.] — Bequest of "all my 
<'lothes and linen whatsoever ” passes body 
linen only. HiiM v. Hort, 3 Bro. C. C. 311. 

'‘Contents” of Desk.]— -Bequest of a desk 
" with the contents thereof.” The desk bail in 
If, l>esi(Ies money, various choses in action — 
namely, a cheque to the testator’s order and 
unendorsed, a banker’s deposit receipt, promis- 
siory notes, some payable to his order and unen- 
■doiVed, and the key of a box containing securities : ■ 
— Held, that the ohoses in action passed by the 
be<|uest,* but not the key of the box nor its 
contents. EoImvb, In /vq Bobson v. HamUtofi, 
4)0 L. J., Gh. 851 ; [1891] 2 Gli. 559 ; 65 L. T. 
173. 

Of House.] — A testatrix bequeathed cer- 
tain legacies to A. C., sixth earl of B., and as to all 
lier household furniture, paintings, books, china, 
.and the whole contents of her house, she be- 
queathed the same to her trustees and executors 
upon trust that they should in the first place 
select and set aside a collection of the best paint- 
ings. statuary, and china for the Earl of E., and 
Li's successors, to be held and settled as heirlooms 
.and to go with the title, and she authorised them 
to give to the said earl or liis successon 


Debts Due."— A Testatrix being entitled to her 
son's residuary estate, the amount of which was 
unascertained at her death, bequeathed as 
follows : " If any debts due to me at my <lecease, 
r request my executors will eollecr and pay into 
the hainb of my children " : — Held, that the 
son's residue passed by the bequest. Bahihndfie 
V. B<(inhridff(\ 9 8im. 16 ; 7 L. J., Ch. 4 ; 2 Jur. 
63. 

Under a bequest of " all debts due and owing 
to the testator at the time of his death,*’ a bond 
conditioned for replacing a sum of stock sold by 


tilings) •• his government stocks and funds.” 

Vashon, 3 iler, 434. 

Testator was entitled to a rent-charge or 
annuity (issuing out of an estate of a tenant for 
life) equivalent to the amount of the annual 
interest upon the purchase-money of the annuity, 
and the annual premiums payable upon policies of 
insurance elfected upon the life of the tenant for 
life, to secure the repayment of the principal ; 
and by a subserpient parole agreement the 
annuity was made determinable by either party : 
— Held, upon the entire transaction, that this 
annuity and the policies, being merely the 
securities for a debt, passed under a bequest of 
all the “outstanding debts owing” to the 
testator; held, also, that the word “debentures” 
in a will was sufficient to include general policies 
of insurance. PkiU^ps v. EiosttvotuI supra. 

Testator gives a debt due from “ J. on bond, 
300Z. and u|Wards,” to A., B. and 0. The debt 
is 350Z., viz. 200Z. by bond and lOOZ. by cove- 
nant, and 50Z. : — Held, that the three sums ])ass 
to A.. B. and C. WUUunni v. WllUavin^ 2 Bro. 
C. C. 87. 

A Scotch heritable bond, although it contain a 
personal obligation to pay the debt, does not lose 
its heritable quality, and will not pa,ss by an 
English will, but descends to the heir-at-law. 
Je.rmnqham v. Herbert, 4 Russ. 388 ; Tam. 103 ; 
G L, L (O.S.) Ch. 134 ; 28 E. R. 136. 

Honey at a banker’s held to pass under a 
betpiest of all debts due to the testator at the 
time of his deatii. Devaynea v. Xohl(% 1 Mer. 
541 ; 15 R. R. 151. 

A testator gave to the plaintilf the debt which 
> was due fronflier to him. The plaintiff was not 
i indebted to the testator, but she owed a sum of 
I money to the firm in whicdi the testator was a 
! partner : — Held, that the Joint debt passed under 
; the bequest, subject to the rights of the sur- 
; viving partners ; and it being aclmitted that the 


■articles of furniture which they should think fit, 
and as to all the rest and residue of the contents 
■of her house upon trust for her trustees to select 
presents for her friends, and directed them to 
present any portion of the residue of the contents 
■of her house to her cousins if they should think 
'fit, or to sell the same, and the moneys so received 
to form part of her residuary personal estate. 
The testatrix died possessed of considerable per- 
sonal estate, which comprised ^ amongst other 
things a number of articles of jewellery which 

..4- Uoi. n T-i/w of l-ionl-ni'c’ n-v-lnV*!-* 
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declared entitled to the whole debt. 3Ia'ijherry ch 
V. BroMng, 7 De G, M. & G. 673 ; 25 L. J., Ch. tt 
87 ; 2 Jnr. (N.S.) 76 ; 4 W. K. 155. f 

A father after reciting that his son was now tt 
indebted” to him in various sums of money m se 
respect of advances, and that he was desirous it 
that his son should be released from the said tl 
several sums, and that the securities held in c 
respect thereof should be given up to him, be- tr 
queathed to his son all the aforesaid several pi 
monevs, "with the securities then in the testator s , cl* 
custody relating thereto, and also released him , p: 
from ail claims in respect of the aforesaid nioneys, d 
“and all other moneys due from him to the | 
testator. By a codicil the testator released the 
son from another specified debt for moneys mis- 
appropriated by the son : — Held, that the will 
must be construed as speaking from the death ot ^ 
the testator : and that the son was released fiom 
the repayment of money advanced to him by his ^ 
father between the date of his codicil and ot his " 
death. Bcerett v. Bi'erett, 47 L. J., Cli. 36/ ; 

7 Ch. D. 428; 38 L. T. 580; 26 W. E. 33o— 

C A 

’a father directed his debts, including 300L due < 
to his daughter, to be paid immediately. He owed 
his daughter UOl only Held, there was no ■ 
leeacv siven by this direction. Wilson v. Jlorley, 
46 L. J., Ch. 790 ; 5 Ch. D. 776 : 36 L. T. 731 ; 
25W.E.690. 

Where arrears of debt are bequeathed, they 
are confined to those due at time of making will. 
Att-Gen., v. Bury, 1 Eq. Abr. 201. 

Bequest of debt which shall be owing on a 
particular day taken as it stood at that day, and 
not affected by consignments from the Indies on 
account since death of testator, which happened 
previous to day specified. Inms v. 31itohell, Q 
Ves. 461. 

And see Money Due on Mortgage, infra. 

Dividends.]— Unreceived dividends held not 
to pass under a bequest of the dividends and 
interest of all the testator’s money in the 
funds to a legatee for life. Shore v. Weekly, 

3 De G. & Sm. 467 ; 18 L. J., Ch. 403 ; 13 Jur. 

1021 . . 

A testator bequeathed all the dividends or 
interest of all his money in the funds, and of all 
other his personal property, to A. for life. The 
testator was at his death entitled to some divi- 
dends on stock, which had accrued due during 
his life, but had not been received by him 
Held, that such dividends did not pass under the 
words “dividends of his money in the funds,” 
but formed “ part of his general personal estate.” 
Ilh See also ConstaMe v. Bull, IS L, J., Ch. 
302 ; 13 Jur. 619. 

A testatrix directed her trustees to pay the 
dividends arising from her personal estate, in- 
vested at her decease in or upon any stocks, 
funds, or securities whatsoever, yielding interest, 
to certain persons named in her will. The testa- 
trix, at her death, left a balance in the hands of 
her banker, who was in the habit of allowing 
his customers interest upon the amount standing 
to their credit on a particular day in the year 
Held, that this balance did not come within the 
terms used by the testatrix, but was undisposed 
of by the will. Archihald v. Hartley, 21 L. J., 
Ch. 309. 

A testator bequeathed the dividends on his 
American bonds, “ which should be due to him 
at the time of his decease, upon trust for pay- 
ment of certain arrears of allowances to his 


daughters. In his lifetime the dividends on 
these bonds having fallen into arrear, part of 
the arrears was capitalised, and bonds issued for 
the amount, and delivered to the trustees of a 
separation deed executed by the testator, though 
it did not appear that he w^as himself aware of 
the capitalisation Held, that he must be taken 
to have been aware of the capitalisation, and 
therefore that the capitalised bonds did not 
pass as dividends due to him at the time of his 
death, but that only the imcapitalised dividends 
passed, and that the legacy was specific, and not 
demonstrative. Mloketts v. Tlarling, 23 L. T.. 
I 760. 


Effects— Cash.]— A testator bequeathed to A., 

“ my plate, house-linen, furniture, and all other 
effects in my house at the time of my death ” 

Held, that a horse, carriage, car, and some hay 
in the yard and outhouses passed to A., but not 
a sum of cash in the house. J^^atson Arundel,. 

Ir- E. 10 Eq. 299. 

Under a residuary gift of “ all my household 
furniture, wines, carriages,^ horses, and other 
effects, except my jewellery ” : — Held, that 750 A 
in cash and a book debt of 220A passed. Parrott, 
In re, 53 L. T. 12. 

Fixtures of Business.]— A testator gave- 

his real and leasehold estate, stock-in-trade,, 
money at the bank, goodwill, book debts, and 
effects, belonging to his business to his son, 
and charged his real and leasehold estates with 
the payment of legacies. The estates were sold 
to pay the legacies", and bought in by the son : — 
Held, that the fixtures passed to the son under 
the bequest of “ effects belonging to the business.” 
Plnder v. Pender, 18 "W. E. 309. 

Wine.]— A testator by his will, made on 

the 21st December, 1879, devised his property, 
known as Heathfielrl, with the offices, gardens, 
fields, and appurtenances belonging thereto, to 
the use of his wife, and then the will went on : 

“ 1 bequeath all my furniture, pictures, plate, 
jewellery, horses, and carriages, and other house- 
hold effects, to my said wife absolutely ” Held, 
that all the wine at Heathfield passed under the 
words “other household effects.” Bourne, In re, 

' Bourne v. Brandreth, 58 L. T. 537. 

' And see Furniture and Effects, infra. 

C “Equal Share.”]— A testator devised his 

- freeholds in trust to pay two-fifths of the rents 

1 to A. for life, with remainder to his children, and 
’ to pay three-tenths to B. for life, with remainder 
’ to his children, and to pay the remaining tliree- 
. tenths to C. toi' life, with remainder to her 

children. By a codicil he left A. an equal share 

2 only of the property with B. and C., instead of 

- the increased share Held, that the property 
I, was divisible into thirds, one of v^'hich belonged 
■j to each of -the legatees for life, with reinaiuder 

- to his children. Quentenj v. Qv enter y, 33 Beav. 
f 369. 

y 

T “Estates and Hereditaments subject to the 
! Limitations of the Settlement ’’—Money liable 
e to be invested in Land under the Settlement*]— 
J A tenant for life of a certain manor and other 
,, estates in Cornwall under a settlement which 
contained a power of sale, and directed that the 
s proceeds of sale should be invested in the pur- 
n chase of land either in the county of Cornwall 
or elsewhere, made his will and thereby directed 
s his son, who was tenant in tail in remainder' 


r i 
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under the settlement, within six months of the 
testator’s death or of the son attaining twenty- 
one to effectually disentail the manor and estates 
iind “all other the estates and hereditaments 
then subject to the settlement,” and re-settle the 
same, with a proviso thatjif he did so the testator’s 
residuary real and personal estate should belong 
to him "absolutely ; but that if he refused or 
neglected wdtliin the time aforesaid to disentail 
and re-settle, the residuary estate should go over. 
At the date of the testator's will, and also at 
his death, there were considerable funds which 
uikler the 'trusts of the settlement were liable 
to be laid out in the purchase of land : — Held, 
that the funds were described by the words ** all 
other estates or hereditaments subject to the 
trusts of the settlement ” ; and that, therefore, 
an order that the condition of the will should 
be complied with, such funds mitst be included 
in the disentailing assurance and re-settlement. 
Qinnre, whether “ hereditament ” should be con- 
strued strictly’' as a word of art. Cleveland's 
{lJulie') Settled- Estates, In re ([1893] 3 Cli. 
244). discussed and applied. Basset v. St. Leva ti, 
13 B. 235 : 71 L T. 718 ; 43 W. R. 165, 


w’as to form one eomraon fund 


stock. Newburgh (EirV) v. Ein^e, 4 Buss. 454 ; 
6 L. J. (O.S.) Ch. 153. 

“ Everything else.**]— Things, infra. 

“Expense other than paying Bates.**]— Held, 
that the words “ any other expense than paying 
the rates and taxes” meant “any other expenses 
affecting the property,” and not ex[>eii.ses merely 
incident to the use and enjoj'jneiit of it ; but 
that the w’ords immediately preceding those 
threw on the trustees not only the burden of 
keeping vineries and forcing-pits in repair, but 
also that of keeping up the gardens. Lethbridge 
V. 5 infra, col. 1160. 

Earm,] — The word “farm” means primarily 


Earming Stock.] — B., who u'as a tenant 
farmer, bequeathed his household goods ami 
other things, together with all }iis li ve and dead 
farming stock, implements, iiiul all other the 
household and farming effects, to his wife for 
life, or for so long as she should continue to be 
his widow ; and he directed that after his decease 
an inventory should be made and taken of his 
personal estate, and that t\vo copies should be 
made, one to be delivered to his wife, and the 
other to be signed by her and kept by his 
executors, but he gave no directions as to any 
valuation of his personal estate. The testator, 
in case his wife should marry again, bequeathed 

in trust for 
^ an inventory, 
generally; , ..was;. made., , for . 

'made.'.'' and. 


and in <lefault of issue of his son W., to his son all his personal estate and effect: 

0. for life, with remainder to his first and other certain legatees. After his death, 

sons in tail male, with remainder over ; and of his personal estate _ 
devised and bequeathed the residue of his probate duty, but no inventory \vas 
property to his son W. : — Held, that the benolicial signed as directed by the will. He died in 1853, 

interest in the mortgage money passed under the and the widow married in ltS57, w” hereupon the 

s}>ecificdevist of the lands. Maeliesy y. Maehesg, legatees in remainder claimed that the widow 
[1896] 1 Ir. B. 511. and her husband might be charged with the 

value of articles included in the inventory, viz. 

Estate — Plant.] — Devise of freehold and copy- “growing turnips and roots, fallows, labour, 
hold estate ; part consisted of a brewiiouse and seeds, and manure ; layers ; manure made, and 
malthouse, which was in leiisc, together with the not carried out on the farm ; wiieat, barley, 
plpt and utensils:— Held, that the plant passed, peans and peas, and straw and haulm severed 
IFhurf'V. Gagnon, Ainbl. 395. from the ground ; oxen, sheep, pigs, and horses ” : 

A,«l iv« Personal Estate, Seal Estate, infra. -Hel(^ as the testator had not, directed a valua- 

tion, that the established rule of the court must 

Estate, Honey arising from Sale of— Books prevail, viz. that articles , quae ipso usu con- 
and Stock.] — Testator devised his estate in sumuntur, and which were necessarily employed 
Leicestershire to trustees upon tinst to sell the on the farm in order to maintain the course of 
same, and also his books and stock, either together husbandry, did not .pass to the legatees in 
or in parcels. He afterwards disposes of the remainder. Brym^t v, Easterson, 5 Jur. (N.S.) 
moneys to arise from the sale of his Leicester- 166 ; 7 W, ^08. • , 

shire estate. As the estate, books, and stock A farmer bequeathed the whole of the con- 
might have been sold in one lot,, and the produce sumable and other provisions, farming stock and 





e:Sects, farming implements, gi*owing crops, and 
tenant right,” in or upon his dwelling-house and 
farm at his death to trustees, to carry on the 
farm “ until the 6th of April next subsequent to 
or following the time of iiis decease,” and after 


that day, to transfer ‘‘the consumable and other 
provisions, farming stock, and effects ’’ upon his 
house and farm, to his son. He declared that his 


to sell the “ farming stock and 


bequest. v. SuvMdge^ 37 L. J., Ch. 1 

47: 17L. T. 138;'l6W. R. 76. 

A gift of “ all farming stock ” will not, as i 
against the devisee, pass crops on the ground, ( 
unless there be a plain intention that the legatee i 
of the farming stock is to take all the personal ^ 
estate. Vaisey v. Reynolds^ 5 Russ. 12 ; 6 L. J. 
(O.S.) Ch. 172;' 29 R. R. 4. < 

A testatrix, after devising all her real estate to i 
A., gave all the “ farming stock, goods, chattels, . 
and" effects in and about” one of her farms 
forming part of her real estate to B. ; and she 
gave the residue of her personal estate to other 
persons Held, that all crops growing on the 
farm at the testatrix’s death passed to B. Vaisey 
v. Reynolds (supra) disapproved of. Roose^ 
In re, Rvaois v. Willia'mson, 50 L. J., Ch. 
197; 17 Ch. D. 696; 43 L. T. 719; 29 W. R. 
230. 

J nd see Stock, infra. 

fixtures and Fittings TTp.] — Household 
furniture does not pass under the description of 
“fixtures and fittings up.” Simmons v. Skn- 
mo7is, 6 Hare, 352 ; 12 Jur. 8. 

Foreign Bonds.]— A bequest of “ foreign bonds 
and other securities Held, to pass foreign 
securities only, notwithstanding that testator 
had a very large personal estate vested in the 
British funds. Ferguson v. OgiVby, 2 Dr. & War. 
548 ; 1 Con. & L. 5M. 

Colonial bonds will not pass under the descrip- 
tion “foreign bonds.” Hull v. Hill, 4 Ch. D. 
97; 25 W. R. 223. 

Freehold Lands — Copyholds.] — A testator 
devised a farm by the description of “ my free- 1 
hold farm and lands situate at Edgware, and 
now in the occupation of James Bray.” The 
will contained no residuary devise. The farm 
comprised about seventy-six acres, of which 
twenty-six were copyhold : — Held, that the copy- 
hold parts of the farm passed under the devise. 
Hall V, Fisher (post, col. 1177) and StoM v. Green- 
ing (post, col, 1193) discussed and questioned- 
Bright- Smith, In re, Bright-Smith v. Briglit- 
Smkh. 55 L. J., Ch. 365 ; 31 Ch. D. 314 ; 54 
L, T. 47 ; 34 W. R. 252. 
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“Full Salary ’’—Legacy Duty,]— A gift of 
six months’ full salary is not a gift free from 
legacy dutv. Mareus, In re, Har'cns v. Marcus, 
56 L." J., Ch. 830 ; 57 L. T. 399. 


The Funds — Money in.] — A testatrix, by will, 
in 1837, bequeathed as follows: “To my dear 
brother I leave everything 1 may be possessed of 
at my decease for his life ; and should he marry, 
and have children of his own, to those children 
after ; but should he die a bachelor, at his death 
I leave the whole of my fortune now standing 
in the funds to E., my god-daughter.” A portion 
of the personal estate of the testatrix, both at 
the date of the will and of her death, consisted 
of bank stock. Her brother died a bacheloi’ 

Held, that the bank stock did not pass to E. by 
the bequest. Sling shy v. Grainger, 7 H. L. 
Cas. 273; 28 L. J., Ch. 616 ; 5 Jur. (Jf.s.) 
1111. Affirming 4 W. R. 623 ; 8 De G. M. & Ch 
1385. 

> Certificates of the Boston (U.S.) water scrip 
and bonds of the Pennsylvania Railway Com- 
pany : — Held, not to pass under the words 
“stocks in the foreign funds.” Mils v, Helen, 

23 Beav. 543 ; 26 L. J., Ch. 533 ; 3 Jur. (]jt.S.) 
950. 

The words “money or stock in the foreign 
f unds ” Held, upon the terms, of a will, to 
comprise all foreign securities, for which the 
faith of the government of the foreign country 
was pledged. Ih. 

East India stock wfill not pass under a bequest 
of money in the “government or parliamentary 
stocks or funds, or foreign^ stocks or funds.” ; 

Brow7i\. Bi^oion, .M. 

Testator bequeathed to trustees, for the use 
of his wife and children, the interest of his 
property in the English and French funds, and 
he gave the capital to his surviving children, 
that is to say, to be equally divided at the 
period of his" eldest surviving child attaining 
the age of thirty. By a codicil he bequeathed ; ; 
to his executors, for the use of his children, 

“ whatever sum now stands in my name, or may 
hereafter, in the Dutch funds, or any other funds, 
including the interest arising therefrom ” : — 
Held, that the words “any other funds” included 
stock in the British funds. Montresor v. Mon- 
tresor, 1 Coll. C. C. 693. 

Under a bequest of “all my Irish funded 
property, standing in my name in the Bank of 
Ireland,” government debentures, which were 
in the hands of the testator’s bankers at the 
date of his will, do not pass. Ridge v, JSeuyton, 

2 Dr. & mr. 239 ; 1 Con. & L. 381 ; 4 Ir. Eq. 

R. 389. 

A bequest of “ property in the English funds 
will not pass India stock or Exchequer bills. 
Stock standing in the testator’s name at the 
time of his death, and which his bankers had 
purchased with moneys received by them on 
his account, without any express authority for 
their so doing, will not pass by a bequest of the 
testator’s stock. Johnson Bighy, 8 L. J. (o.s*:^ 
Ch. 38. 

Bequest of “all the funded property in my 
name” : — Held, to pass Irish bank stock and 
Irish 3|- per cents, belonging to the_ testator,, 
and standing in his name jointly with threq 
others. 3Iangin v. Maiigin, 16 Beav. 300. 

A testator directed his trustees to sell and 
convert into money all his property, except sucb ; 
portion as consisted of moneys in the pubhe 
funds, and the proceeds thereof to be invested 
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; funds: — Held, that the except ioTi house after his decease: — Held, that the bank- 
g annuities. Ilowai'd y. Xay, 27 j notes, securities, and jewellery did not pass to 

D. under the gift of the rest of the fuiiiiture 
and eifects at his house, but were inchKied in 
the residuary gift to T. In rc\ Danhl 

Books and Damd, 61 L. T. 36o. 
a ' specific djequest of “ ail 

Imen, plate, pictures, *‘Furnitiire, Goods, and Chattels.”] — A testa- 
horses, and other live and dead stock tor. after bequeathing pecimiary legacies, directed 
;sion.” Hutidiinmny, SmUli. them to ‘‘ be paid from such part of my ])ersuual 
estate as shall consist of money at niy bankers 
per cent, consols.'’ And after direct- 
under aiing that the whole of his income should be 
‘ ind inaiiitenance.of, his; 
dioiild have the use of his 
“ that the furniture, goods. 


I’urniture — Books and Wine. ] 
were held to pass by 
the testator's furniture, 
carriages, 

in his use find posses 

1 H. K. 513 ; S L. T. 602 ; 11 W. E. 417 

.. j or in the 3‘ 

China.] — China held to 

bequest of furniture. Hdey. Gilbert, Sen. devoted to the comfort a: 

430, wife, and that she s 

residence, he desired 

Clock.] — Testator gave ail his household and chattels he not sold during my wife's life- 

goods, plate, linen, china, furniture, &c., which time, but at her decease to be divided anioiig 
belonged to him at the time of his death to his the executors” : — Held, appl 3 ung the rule, 
wife absolutely, except so many and such parts ejusdera generis, that the gift of “furniture, 
thereof as should be contained in and described goods, and chattels,” passed only such furniture, 
as heirlooms, or otherwise excepted ’by him in c^c., as, on the house being let furnished, would 

an inventory to be left by him, which he gave go wuth the occupation of the house, and not 

to his wife for her life. One of the articles such articles as Jewellery, guns, pistols, tricycles, 

enumerated in the inventory was an astro- and scientific instruments. ILinton v. Tahoift^ 

nomical clock, which had belonged to testator’s 54 L. J., Ch. 1008 ; 30 Ch, I). 92 ; 53 L. T. 2S9 ; 
father, and been placed by him with a chro- 33 W. K. 832. 
nometer-maker thirty years back — in the first 

instance to ascertain the cost of repairing the Household Furniture.] — A testator <lied in the 
same, and subsequently with a direction that it occupation of a furnished tavern, where he 
should be sold if a fair price could be obtained, carried on the business of a hotel keeper and 
The clock had remained wnth the chronometer- betting agent, sleeping there occasionally for 
maker ever since, and had never been in the the convenience of hisYDUsiuess. but having his 
testator’s actual possession :— Held, that this ordinary residence at another house: — Held, 
clock did not form part of the testator’s general that such parts only of the tavern furniture as 
personal estate, but passed to his widow under were for the testator’s own domestic or personal 
the specific bequest of his household furniture, use, passed under a bequest of “ all my house- 
PeUew Y, Ilorsford, 25 L. J., Ch. 352; 2 Jur. hold furniture,” contained in his will. Muuninit 
(N.S.) 514 ; 4 W. E. 442, v, Purcell, 7 Be G. M. & G. 55 ; 3 Eq. E. 387 ; 

24 L. J., Ch. 522 ; 3 W. E. 273. 

Plate.] — Under a bequest of the use of 

a house with all the furniture and stock, of 
carriages and horses, and other live and dead 
stock "for life, plate passed ; wine and books did 
not. Porter v. Touvnay, 3 Ves. 311. 

Stock-In-Trade.] — A silversmith bequeath- 
ing all his furniture, books, goods, and chattels, 
his stock-in-trade would not pass, though the 
plate in his house, as household furniture, would. 

Stuart V. Bute Qlarquiii). 11 Ves. 657 ; 8 E. E. 

266. 

“ Furniture and Articles of Household Use or 
Ornament.”] — A testatrix, claiming to be abso- 
lutely entitled to an altar-stone and certain 
relics, by her will specifically bequeathed all her 
“furniture and articles of household use or 
ornament” : — Held, that the terms of the bequest 
were not sufficient to include the articles in 
question. Petre v. Ferrer,s\^ 61 L. J., Ch. 426 ; 

65 L. T. 568. 


pasf 


Fixtures.] — Under a bequest of house- 
hold furniture fixtures belonging to the testator 
in a leasehold house occupied by him will pass. 
Paton Y. Sheqypard, 10 Sim. 186. 

A testator, who resided in a leasehold house, 
which was held by him for a short term of years, 
bequeathed all his leasehold messuages to his 
executors, in trust to sell ; and bequeathcnl all 
his household furniture to his sister for life, and 
after her death to cei-tain other persons : — Held, 
that the grates in the testators residence passed 
under the bequest of “household furniture.” 
Peto v. Grusell, 5 L. J., Ch. 286. 

A bequest of “household furniture” will not, 
as a general rule, pass the tenant’s fixtures in a 
leasehold house-occupied by the testator. PI n net/ 
Y, Grice. 48 L. J., Ch. 247 ; 10 Ch, B. 13; 27 
W. E. 147. 
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■under the description of “ furniture ” A testator does not include cows, horses, carriages, and 
by his will bequeathed his leasehold dwelling- farming stocl^. ^ Stom v. Parkey^ 29 L. J., Ch. 
house, together with all his pictures, prints, 874 ; 8 W. R. 722. 
dra\Ymgs, or paintings in miniature or enamel, , ^ 

with all his gold and silver coins, medals, Reyersionaryinterestm Stock. Inhere 

watches and trinkets of every kind whatsoever \ a testator directed that his household furniture 
as also his coaches, carriages, harness, and furni- and effects should be sold immediately after his 
ture to the same belonging ; and also all and decease, and the pioceeds applied foi the benefit 
sinOTlar the fixtures appurtenant to his said of his three younger children, the court held that 
leasehold messuage, together with the household a reversionary interest in a siim of stock to which 
furniture, plate, linen, Vines, liquors, and other he was entitled at the time of his death, and the 
his estate and effects whatsoever, in and about contingency of a failure of issue, was not included 
the same, and that should be in his possession at in the bequest, but that there was an intestacy, 
the time of his decease, or in and about his said Marshall v. Berne jj, 1 Jur. (x.s.) 780 ; 3 \V R. 
dwelling-house, or the outhouses and offices 506, ^ ^ 

appurtenant thereto, and by him held, used, A reversionary interest m two sums ot stock 
occupied and enjoyed therewith ; by a codicil held not to pass under a bequest ot “ household 
he made a different disposition of the house, furniture and effects, plate, linen, china, glass, 
“ with all its furniture and appurtenances there- books, wearing apparel, &c. ’ v. Xew^ 

niito belonging” Held, that pictures xdaced wan, 26 Beav. 218 ; 4 Jur. (N.S.) 1030 ; 7 W. R. 
in the house as ornamental furniture, and the 6. 

6004s and OhatteIs-Horses.]-By devise of 


the codicil had n op c P testators goods and chattels in and about his 

made by the will of the tooks, the gold and “ „,,,i ^nthoiises at A..n,t bis den.rt • 


maue u, .ue ^ wu. u. ^ dwelliiis-house and outhouses at A, at his death : 

si verooms,trmkets,and th n|s of that na^^^^^^^^ -Held, that running homes passed. 6owe, 
a-eimn^ ^.A)ttrobii ^, » Kuss.312 , ih.J. (o.s.,, v. Gomef iHai-l), 2 Eden, 201 ; Ambl. 


silver coins, trinkets, and things or that nature. 

Oreniorm , Aatrohiis^ 5 Russ. 312 ; 7 L. J. (O.S.) 
Ch.88: 31R. R. 117. ^ 

By the term “household furniture” neither 
books nor wines pass. Bridgman v. Bove^ 3 __ 

Atk. 202. 


Cash.]— A, devises 1,200L to his wife and 


Devise by an E. I. captain of all household gives her all the goods 

.xr'hnfcooTrAv houschold stuff, aud stock belougiug to his housc 
furniture, linen p ate “ * ^^5®, at N. ; ml. which the testator ha? in the house 

includes only what is for domestic use, not 

for trade or merchandise. It do<» imt mdude Saunders v. Earl, 2 Ch. Eep. ISS. 

cooks noi p ate .01 ... - -P- Where testator devised all his goods, chattels, 

eei\i ves. sen. , . household furniture, stuffs, and other things 

Personal Ornaments.] — Bequest of which should be in his house at time of his 

“household furniture, plate, linen, china, glass, death; — Held, a sum of money there did not 
books, pictures, plated articles, prints, and all pass. Trafford w Berrige^ l Eq. Abr. 201. 
and singular other my household furnitui’e and 

effects which, at time of my decease, shall be in Ghoses in Action.]— Generally, choses in 

and about my mansion house ” Held, not to action do not pass by a bequest of “goods and 
include articles exclusively of personal orna- chattels” in a particular locality. Bequest “of 
merit, and not adapted for the use or ornament all the goods and chattels, plate, linen, money 
of the house. Temgyest v. Temgresty 2 K. & J. at the bankers, or stock in the Monte de Milano, 
635. horses, carriages, &c., I may die possessed of at 

M.” : — Held, not to pass Polish certificates and 

Telescopes.] — Telescopes held, to pass Neapolitan bordereaux (being government obli- 

under the \Yor(ls “household furniture and gations) there situate, entitling the bearers to 
implements of household.” Brooke (Lordl) v. receive the interest and capital at a future 
Wanoick (Bari), 2 De G. & Sm. 425 ; 12 Jur. time: — Held, also, that such securities could not 
912. be considered as money or cash : and, thirdly, 

■rr -L -n ‘i. J i T tt J that Hot liaving theu’ localitj at M., thcv did iiot 
Hottsehold Jurmture and Effeots.]-Under a pass under th? words, “&o„atM.” 'jFIeHford 

hAnoahrvlH rnr-nifni'A Y^lorA nhTno ^ ^ ' . 


bequest of “household furniture, pMe china,” Lowtlier (Lord) (Coimtess Blehfs 


and “other household effects Held, that 
gold, silver, and china snuff boxes, used for the 


Case), 7 Beav. 1 ; 13 L. J., Ch. 41 ; 7 Jur. 1167. 
Neither choses in action nor securities for 


purposes of ornament about the m^sion,p!^ecl bequest of' “ goods and 

to tlae le^tee ^ o7A ■ cimpmmi y. liart, 1 Ves. Sen. 271. 


7 Jur. (N.S.) 983; 4 L.|T. 459 ; what passes by devise of all goods and chat- 

rr’ii' 1 ‘ X -u- X i* T • 1 • 1. 1 J tels in a house, not a bond or chose in action. 

^ Held also, that oabmets for chma which had ^ ^ p_ 267. 

been ordered by the testator, hut had not been ’ 

delivered at his death, also passed under these ftee Household Goods, infra, 

words. Ik. 


And ftee Household Goods, infra. 


Ground Rent.] — Bequest of leasehold ground- 

Jewellery.] — Testatrix bequeathed “ail rents passes not the reserved rent only, but the 

the household furniture and effects ” in and about reversionary leasehold interest. Xage v. Lamn, 
her residence to A. and her residue to B. : — Held, 1 Bro. C. 0. 76. 


that jewellery did not pass under the specific 
bequest. Bkrthey v. Pateton,. 60 D. T. 30. 

Farming Stock and Horses.] — A gift of 

household furniture, plate, linen, china, glass, 


Devise of copyhold estate by the description 
of copyhold ground-rent good. Walker v. Shore, 
19 Ves, 387. 

Heirlooms.] — A testatrix having two houses, 


books, fixtures, and other effects of a like nature, j and residing occasionally in each, and having a 


itiilipii 
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life estate in tliera with limitations over in tail } Plate.] — Plate passes umler a beciiiest of 

male, gave by two separate gifts, nearly in the |“ household goods.” Stapleton, v. Conway.^ 1 
same words, the household furniture, &;c., “ in | Ves, 8en. 427. B. P., NleholU w (hhorn, 2 
iind about the same,” specifically, in one case , P. Wms, 421 ; 3ffistern v. 1 F. W ms. 

inserting a few words not found in the other. j425; Lillvottv. Oompto/ii^VQni. 
and excepting in one an article not mentioned | By devise of all rings and household goods, 
in the other, and as to one referring to the i plate used in the house does not pass. Je.sitofi v. 
arricles as " heirlooms,” to be eiijoj^ed by the i Etsahiyfon, Pre. Oh. 207, 
persons entitled in remainder. Money, railway ! 

certificates, live stock, carriages, wines and ; Clock.] — One, by will, gives all his 

spirits, and hay were foimtl on the premises ; — ! household goocis and implements of household. 
Held, that these did not pass, but that plate, j 'I’he malt, hops, beer, ale, and other victuals 
books, jewellery, and a piano did pass; and what - 1 in the house do not pass ; but the clock, if not 
ever was not mentioned in one, but was men - 1 fixed to the house, -shall pass, but not the guns 
tionetl in the othoi*, did not pass as to that one. or pistols, if used as arms in riding or shooting 
bur did pass as to the other. Hare v. Pryce, 11 game. Slaiuiuig v. Style. 8 P. Wms. 884. 

L. T. 101 ; 12 W. R. 1072. A curious and valuable astronomical clock, 

formerly the proper!}’^ of Napoleon Bonaparte, 
House—Lihrary.]— A library of books held to 1 i^een taken as a prize of war by the 
pass under a general intention that the testator’s ! testator's father in 1<S15. It had beeti shortly 
house should not be dismantled, but kept up for afterwards sent to a chronometer-maker in 
his family. Ouaeley v. Andruflier.^ 10 Beav. London for the purpose, first, of repair, aiul 
402. then for sale, and so remained unsold down to 

Stables.] — A testator bequeathed to his death of the testator in 1854 : Held, that 

wife his leasehold house, No. 32, Princes Gate, ’ description household 

Together with this house he had at the time of ^ testator s will. Pdlew\. Horn- 

liis'death occupied stables called No. 3, Princes ^^’"5 sui)ra. 

Mews, which were orimnally held under a differ- / _ « • t x 3 

int lease from the hoSse, though each lease was ^ 

eutered into on the same day, and they were for theprmmum o inspai.ce on hip te m 

exactly similar terms, and between the same apnprpce oftce for her rmipxhate exponas 

i=b ‘Si 

“I 

the house to the wife. Mocattu, hi Vc, Jfoniffa -"If* '' 

„ 1(1 T. -r KOCI . 89 w 1? 177 Ji<imiti>r..Vef!iohl,A\\.h.b2il. 
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gift of necklaces of e^ery description, and did 
not pass to C., under the gift of pearls. Att- 
Oen. V. Harley^ 5 Russ. 173 ; 7 L. 3. (o.S.) Ch. 31. 

Goins.]— A bag of coins found by the 

executors in the testator's strong box :->-Held, 
not to pass under a bequest of “ jewellery. 
SudhuTif V. Brown, f W. B. 736. 

Masonic Orders.]— A bequest of family 

diamonds and “other jewels” includes masonic 
orders and silver filigree ornaments. Brooke 
(Lord) V. Wiirwiek {EarV), 2 De Ct. & Sm 425 ; 
12 Jur. 912. 

“Lease of House” — rreehold.] — A testator 
gave the lease of the house in which he should 
be living at the time of his decease to his wfife. 
At the date of the will he was living in a house 
he held for a short term at a rack-rent ; he sub- 
sequently bought and went to reside at a free- 
hold house, where he died: — Held, that the 
freehold house was not devised to the testator s 
widow. KnUjlit, In re, Knight v. Burgess^, 56 
L. J., Ch. 770’; 34 Ch. D. 518 ; 56 L. T. 630 ; 85 
W. B. 536. 


Manor.]— A devise of a manor with all courts, 
&;c, (enumerating the incorporeal hereditaments 
appointed to a manor only), extends to the 
demesne lands of the manor, and evidence of 
surrounding circumstances cannot be admitted 
to shew that such was not the intention. Hicks 
V, Scdlit, 3 He G. M. & G. 782 ; 23 L. J., Ch. o71 ; 
18 Jur. 915 : 2 Eq. B. 818 ; 2 W, R. 173. 

In a settlement of a manor, all hereditaments, 
as well corporeal as incorporeal, appurtenant 
thereto were enumerated. In a will exercising 
a power of appointment reserved by the settle- 
ment. the incorporeal appurtenants alone were 
enumerated, and dispositions were made of parts 
of the demesne lands, from which it might be 
inferred that the testatrix did not suppose that 
the demesne lands passed under the word manor : 
— Held, that these circumstances were not 
sufficient to raise a necessary inference upon the 
face of the will that the word manor was not 
intended to include the demesne lands. Ih. 

The manor of W. was, by settlement, vested in 
trustees, upon such trusts as E. B., a married 
woman, should by will appoint. Before any will 
was made, a piece of copyhold land was, under 
an inclosure act, allotted to the trustees of the 
settlement as lords of the manor, and in com- 
pensation of their interest in the soil of the 
manor. Under the same act, two copyhold 
allotments were made to two other persons in 
respect of copyhold interests. The trustees of 
the settlement, in exercise of a power vested in 
them for that purpose, bought the two last- 
mentioned allotments, and held them upon the 
same trusts as the manor. Afterwards, in 1807, 
E. B. made her will, devising the manor, with 
its appurtenances, to the father of the plaintiff 
for life, with remainder to his first son in tail, 
with remainder to his second son, the plaintiff, 
and devising the residue of her property to 
trustees on trust to sell. E. B. died in 1813, and 
the copyhold allotment made to the trustees of 
the settlement, and the two allotments purchased 
by them, were then treated by the trustees of 
the will as part of the residue, and in 1814 'were 
sold to a person from whom the defendant 
subsequently purchased. The plaintiff, while 
an infant, became entitled, in 1831, by the 


deaths of his father and elder brother, to the 
manor under the devise. He attained twenty- 
one in 1849, and soon afterwards filed a bill 
claiming the three allotments as part of the 
manor Held, that, as to each allotment, 
there had been, under the circumstances, an 
extinguishment of the copyhold in the manor, 
and that they all passed to the plaintiff under 
the devise of the manor. I7j. 

The demesne lands of a manor previously 
granted in fee do not become reunited to the 
manor, if purchased by the lord, as they would 
do if they had reverted to him by escheat. 
Belaclicro'is v. BelacheroU, 4 H. R. 501; 11 
H. L. Gas. 62 ; 10 Jur. (K.S.) 886 ; 10 L. T. 884 ; 
13 W. B, 24. 

If the demesne lands of a manor are treated, 
in a conveyance of them in fee, as a distinct 
property, as, for instance, being conveyed by the 
lord in fee without being accompanied by a 
declaration of the feoffors title as lord, or being 
described as lands held of the manor, but only as 
lands situate, lying, and being within the manor, 
they are severed from the manor, and cease to 
form part of it, although the rents and dues may 
remain. Ik. 

On repurchase, by the lord, of the fee-simple, 
he will hold of the chief lord. II, 

They will, on such repurchase, again form \m't 
of the "manor, so as to pass under that description 
made in a will dated anterior to the purchase. 
Ib. 


Medals— Current Coin.]— Where current coin 
is curious, and kept with medals, it will pass as 
such. Bridgman v. Dove, 3 Atk. 202. 

Messuage and Premises— Eurniture.]— A tes- 
tator devised his freehold messuage, tenement, 
or dwelling-house, with the yard, stables, and 
appmlenances, in Cavendish Square, together 
with the household furniture and effiects therein, 
unto his widow for life ; and, after her decease, 
he devised the same messuage or tenement, and 
premises, with the appurtenances, unto his son, 
his heirs and assigns : — Held, that ^ the household 
furniture passed to the son. Sanford v. Irby, 4 
L. J. (O.S.) Ch. 23. 

Garden on Opposite Side of Street.] — 

Devise of “ a messuage and premises, situate 

2^0. 4, Terrace” :— Held, to include a strip 

of garden-ground on the opposite side of the 
street from the house, but for some time let and 
occupied with the house. Iliboii v. Ilibon, 1 N. B. 
532 ; 32 L. J., Ch. 374; 9 Jur. (N.S.) 511; 8 
L. T. 195 ; 11 W. B. 455. 

Money.] — In construing a will no absolute 
technical meaning should be given to such a 
word as “ money,” the meaning of which must 
depend upon the context, if any, anti such 
surrounding circumstances as the court can 
take into consideration. A testatrix who was 
possessed of cash, securities, leaseholds, funiiture, 
and effects, by her will, made in expectation of 
her death, which occurred two da 3 ’'s after its 
date, gave “one-half of the money of which I 
am possessed to H., and the remainder equally 
between 0. and S., and after them to their 
children ” : — Held, that the word “ money ” passed 
all the personal estate. Cadogan, In re, Cadoya m 
V. Palagi, 53 L. J., Ch. 207 ; 25 Ch. D, 154 ; 
49L. T; 666; 32 W. B. 57. 

L. by her will desired that all her debts 


1 



Copyhold lands.] — Copyholds held to 

pass by the words “ money, property, and efirects,” 
aided by the context. StreatfieM v. Coopery 27 
Beav, 388. 

Furniture or Farming Stock.] — testa- 
tor, after directing payment of debts, gave 
to his wife for life the interest of all sums of 
money he might die possessed of ; after her 
decease he gave all sixch “interest money” to his 
daughter for life ; and after her decease he gave 
the principal and intei^est to be divided 
between his daughter’s , children. The testator, 
at his death, was possessed of 455Z. cash, besides 
furniture, farming stock, and a farm at a yearly 
tenancy *. — Held, that there was a specific bequest 
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funeral and testamentary expenses should be 
paid, and if she sbonid not leave enough money 
for that purpose, she desired that sufficient to 
pay her debts might be sold of the property she 
purchased from R. She gave the remainder 
of that property to W. specifically ; and after 
maldng certain specific bequests of furniture and 
jewellery, gave her interest in certain real estate 
to A. and made him her residuary legatee. The 
property purchased from R. was leasehold, held 
for a very long term of years. The testatrix at 
her death possessed no actual cash. She had a 
small sum due to her for rents, and the half of a 
turnpike bond, besides furniture, the property | 
purchased from R., one leasehold dwelling-house, 
and the real estate specifically devised to A. : — 
Held, that the word “ money ” must be taken to 
mean not the general personal estate, but the 
rents and money due on the bond, and those 
being exhausted, the residue of the debts must 
be paid out of the property purchased from R. 
in exoneration of the furniture and leaseholds. 
Lloyd V. Lloyd, 54 L. T. 841 ; 84 W. R. 608. 

At the date of the will in August, 1881, the 
testatrix had over 6001. at her bankers’. In 
February, 1888, she invested 6001. in the pur- 
chase of 586Z. consols. At the date of her death 
in May, 1884, she had the 5862. consols, 5557 at 
her bankers’, and 87 cash in her house : — Held, 
that the word “money” in the will ought not to 
be extended beyond its strict meaning. Sutton, 
In re, Stone v. Att.-Gen., 28 Ch. D. 464 ; 88 
w. R. 519. : 

A testatrix, by her will dated in 1874, appointed 
executors thereof, gave pecuniary legacies to ser- 
vants, and directed her debts and expenses to be j 
paid, and continued : — “ I give in equal shares j 
all my moneys to my brothers and sisters as shall 
be living at my decease.” Then she went 
minutely through her furniture and similar 
articles, bequeathing them to different members 
of her family, but some articles of furniture, 
&c., were omitted from the bequest, and the will 
contained no mention or express disposition of ; 
any stocks or investments, nor any residuary i 
clause. By a codicil, dated in 1883, the testatrix 
bequeathed her furniture, &:c., which might be 
in the house in which she and her sister X. 
should be living together at the time of her 
decease, to X. for life, and, after her death, she - 
directed that the same should belong to the per- 
sons to whom the same effects were bequeathed 
by her will, and in all other respects she con- 
firmed her will. The testatrix died in September, 
1888, possessed of Xew Three per Cents, stand- 
ing in her name : bonds of a foreign government i 
payable to bearer ; consolidated and preference 
stock of a railway company, registered in her 
name in the company’s books ; sums due to her ; 
cash in her house ; and furniture, &c., some of 
which was not specifically mentioned in the 
will : — Held, that the intention of the testatrix 
appearing from her will and codicil was to dis- 
pose, first, of all her moneys ; secondly, of all 
her furniture, ka . ; and therefore that, though 
the gift of all her moneys could not be read as a 
residuary clause, it must be read as applying to 
all the property of which the testatrix died pos- 
sessed other than furniture, &c., and that the 
furniture, &c,, not specifically disposed of was, 
therefore, the only property as to which the 
testatrix had died intestate. Lowe v> Tliomtu 
(infra, col. 1145) distinguished. Townley, In re, 
Townleyv. Toionley, 53 L. J., Ch. 516 ; 50 L. T, 
394 ; 82 W. R. 549. 


I The word “ money ” by itself, in a will, means 
: money strictly, and nothing else ; but when usetl 
in connection with other words, it inav have a 
much more extended signification. Gfendenhuj 
Glendemng, 0 3QQX.*h24:. 


Banking Account.] — Bequest of “all 

my moneys ” Held, to include two balances 
standing to the credit of the testator at bis 
bankers’ : one upon an ordinary current account, 
the other secured by deposit notes bearing 
interest. Mamiing v. Puretdl. 1 De Or. M. vV; (4. 
55 ; 3 Eq. R, 887 ; 24 L. J„ Ch. 522 ; 8 W. R. 
278. 

Secus as to a sum of money returned to the 
testator’s personal representative by stakeholders 
with whom the testator had placed it to abide 
the result of a wager which remained umlecided 
at his death. Ih. 

A testator by his will bequeathed to his wife 
all his moneys, household furniture, plate, books, 
linen, wearing apparel, Ac., and hi.s residue to 
his wife for life, and after her death to his 
children. The testator had, as a house of 
business, a tavern and betting office, and a 
private residence, both coiitaiumg furniture, 
and he lived at the latter, but sometimes slept 
at the former. At the time of his tleath he had 
at a bank 2,0007 on a common banking account, 
and .5,0007 on a deposit account, for which latter 
I interest was allowed ; he had placed 6.000/, with 
1 certain shareholders to abide the event of a bet, 
and after his death it was repaid to his adminis- 
tratrix, and he held moneys for wagers, some of 
which were decided in his lifetime, but others 
not, all of which the administratrix paid : — 
Held, that the 2,000/. and the 5,000/. dep«;>sit 
account passed to the widow under the word 
“moneys” : — Held also, that the 6,000/. did not 
so pass. 11). 

J. B., at his death, had a balance due from 
his hanker, and xvas also entitled to a share of 
the balance due to A. B. from his brother, A. B. 
having received moneys for him from time to 
time, and with his knowledge pahl Thorn to liis 
oum bankers as his own moneys ; but J. B. ha^.l 
no concern with A. B.’s bankers, nor did they 
know that he was interested in the moneys pakl 
by A. B. J. B. bequeaths all his money in the 
hands of any banker Held, that his balance 
at his own banker’s, and also Ins share of A, B.'s 
balance, will pass; and that evitleuce is a<lmis- 
sible to shew that he so inteirded. Heming v. 
Whittam, 2 Sim. 498 ; 1 L. J., Ch. 94. 

Under a specific bequest of personalty a gift 
of money will not include money at a banlter s. 
Loriny v. Thomas, 5 L. T. 269 ; 9 W, R. 919. 
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WILL — Construction. 


of the money only, and an intestacy as to the could only be applied to the stock, and that it 
rest of his property, and that the debts must be passed by her will, and did not form part of the 
paid out of his general estate* Jjanw* y. Lamer ^ residue. Chaj)»ia7i y. Reynolds^ 28 Beav. 321; 


paid out of his general estate* J 
26 L* J., Oh. 668 ; 5 W. R. 513* 


i 29 L. J., Ch. 594 ; 6 Jur. (N.S.) 440 ; 8 W* R. 


rine.]— A testator bequeathed to his wife South Sea stock and U, bs. per cents, held in 

all his household furniture, plate, horses, carriages, the contest fo pass by the expression “surplus 
stock, and all the money he might have, subject, money.” Kemman v. Newman, 26 Beav. 218 ; 
however, to the payment of his debts and funeral 4 Jur. (N.s.) 1000 ; 7 W. E. 6. 
and testamentary expenses, and to the erection A testatrix bequeathed specific sums of South 
of a suitable monument over him. After the date Sea stock and 8Z. 5,v. per cents, to her sister for 
of his will the testator agreed,- in writing, to life. At her death she left this money in trust 
make a grant in perpetuity of certain lands of to her niece, “ to pay certain legacies,” which did 
which he was seised, in consideration of a fine of not exhaust the whole. She authorised her sister 
1.250L At his death the agreement remained and niece (who were her executrixes) to sell out 
uncompleted, and the fine was unpaid by the the residue of “ her money ” in the M. 5.S‘. per 
intended grantee, who was, however, willing to Cents, over the sum i she had mentioned for pay- 
pay on getting a proper discharge. The will ment of her debts, and proceeded : “Then if there 
contained no further residuary gift. The lands is any surplus money 1 give it to my niece” 
to which the agreement related had been devised, Held, that the niece took the surplus of both the 
in events which happened, to the testator’s wife, funds. Ih. 

durante viduitate, with remainder in trust for Shares in an assurance company inclosed in 
charitable purposes Held, that the fine of an envelope, and indorsed “to be considered as 
1,200L did not pass to the wife under the above- ready money, and given to ” the testators wife : 
mentioned gift of “money.” McDonnell, —Held, to pass under a bequest of “,all sum 


mentioned gift of “money.” BilUmv. McDonnell, —Held, to pass under a bequest of all sum 
7 L. R., Ir. 335. and sums of money that might be in the house.” 

Knight Y. Knight, 2 Giff. 616 ; 30 L. J., Ch. 644 ; 

Money due on Securities.] — The word 7 Jur. (N.s.) 893; 5 L. T. 72. 

“ moneys ” in a codicil : — Held, to comprise not A testator bequeathetl all and every his house- 
only all moneys in hand, but also all moneys hold furniture and other effects, “ and also all 
due to the testator, whether upon security or and every sum or sums of money which may be 
other\vise, notwithstanding express mention made found in my house or be about my person or due 
in the will of “ moneys and securities for money.” to me at the time of my decease, and also all my 
ZangdalcY. WhitfeM, 4 K. & J. 426 ; 27 L. J., stocks, funds, and securities for money, money ; 
Ch. *795 ; 4 Jur. (N.S.) 706 ; 6 W. E. 862. due on bonds, bills, notes, or other securities 

A bequest of a cabinet with whatever it which I may die seised, possessed of, or entitled 
contains, “except money,” will not pass a pro- to, and of any kind and description whatever, 
missory note payable to the testatrix of a date my will and intention is that my executors do 
anterior to the will, and which, at her death, and shall pay the same to H.” The will con- 
was found in the cabinet. Read v. Stewart, 4 tained no residuary gift : — Held, that shares in 
Buss. 69. joint stock companies which belonged to the 

testator passed under this bequest. HerhertY, 

— — Stock.] — Bequest of “all the testator’s 20 L. T. 3S6 ; 17 W. E. 523. 

money in the Bank of England ” : — Held, to pass A testatrix made a bequest of “any interest 

stock in the funds, testator having never had i or moneys to which she might be entitled on 
any cash in the bank, GaUini v. Nolle, 3 Mer. 1 behalf of her late husband.” At the time of her 
691. death she was entitled to a reversionary interest 

Stock in the funds held in trust for the wife in consols and to other property, outstanding in 
for life, with remainder as the husband should the names of trustees, but of which she might at 
appoint, and in default to his executors, adminis- any time have obtained possession. As to orie- 
trators, or assigns : — Held, not to pass under the third of the whole of this property, she had 
will of the husband by the words “money he become directly entitled through her husband, 
might have in the books of the Governor and and as to the other two-thirds through her infant 
Company of the Bank of England.” Ho'wtdl v. son, who had acquired the same as one of the 
Gayler, 5 Beav. 157 ; 11 L. J., Ch. 398. next of kin of his father : — Held, that the whole 

A testator, by his will, appointed A. and B. to of the property passed under the bequest. J/ay- 
be his executors, to take and receive all moneys ,sr// v. Stuart, 23 L. T. 644. 
that might be in his possession, or due to him at A testator bequeathed to his sister a legacy of 
the time of his death, to be by them placed in lOOL of good and lawful money of Great Britain, 
the funds or otherwise laid out on security, the to be paid to her free from all expense, and a 
interest thereof to be paid to his wife for her life, legacy of 201, to his nephew, and the rest of his 
and directed them, after her death, to divide the money to be equally divided between bis brother 
moneys held in trust by them between his two and his niece. At his decease, his property con- 
nieces. The testator had at his death only a sistedof600^. Three per Cent, consols, and 119?* in 
small balance at his bankers’, and the sum of sovereigns : — Held, that the stock did not pass 
1,200/. consols Held, that the consols were under the word “ money under the words “ free 
disposedof by the will under the terms of moneys, from all expense,” the legacy of 100/. was to be 
Waite V, Comber-, 21 L. J., Ch. 814. paid discharged of duty. Gosden v. Botteril, 1 

The word “ monei^s” in a will extended, upon Myl. k K. 56 ; 2 L. J., Ch. 15. 
the context, to sums of stock, Barclay v. Under the following bequest, “to my 
Ilasltslyne, 5 Jur. (N.s.) 12. brother, the whole of my money for his life, 

A., possessed of stock, made her will, and be- at his death to be divided between my two 
queathed “all the money I may die possessed of.” nieces, Rebecca and Mary; my clothes to be 
She died possessed of no money, but of some likewise divided between them ; my watch and 
personal chattels : — Held, that her intention trinkets for my niece, Mary. I likewise declare 


i 
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the longest survivor of my nieces is to become 
possessor of the whole money.” The testatrix 
died possessed of certain small sums of ready 
money or cash, but of considerable sums 
stock': — Held, that stock did not pass. Loive v. 

5 De G. M. & Gr. Bio ; 2 Eq. K. 742 ; 

23 L. J., Ch. 616; 18 Jur. 563; 2 W. B. 490. 

Affirming Kay, 369. 

Stock in the funds, in which a testator has a 
reversionary interest, will not pass by a bequest 
of *• my goods and furniture, my plate and linen, 
all money and notes that may be due to me at 
my decease.” Coidlng v. Cowling ^ 26 Beav. 

449. 

Testator, after giving certain annuities, gave 
to H. all his books, plate, linen, china, wearing 
apparel, watches, jewels, and money (excei)t his 
money at his bankers’ or in the funds, or placed 
on security), and all other property not other- 
wise disposed of. He subsequently, after direct- 
ing that if the rents, &:c., should be insufficient 
to'^pay the annuities they were to be reduced 
pro rata, directed that upon the decease of the 
annuitants the whole personal estate was to be 
invested in government securities and trans- 
ferred to certain societies : — Held, that money 
must be taken in its strict legal sense, and did 
not include foreign stock and stock in various 
railway companies, the object of the exception 
being to restrict, and not to enlarge ; but that 

all "other property ” was not confined to articles 
ejusdem generis with those preceding, but must 
have an extended signification as to the person- 
ality : — Held, also, that there was an immediate 


Bankers^ Deposit Notes.] — A testatrix, 

having money placed with her bankers on 
deposit notes, being receipts for the money to 
account for on demand, gave ‘‘all bonds, pro- 
missory notes, and other securities for money in 
my hands at the time of my decease, and all 
moneys due thereon, 


upon ■ certai n - tiiists 
deposit notes were not 
included in this bequest, but passed under a 
residuary clause. Hopliim v. Ahhitt^ 44 L. J., 
Ch. 316 ; L. B. 19 Eq. 222 ; 31 L. t. 820 ; 23 
W. B. 227. S. P,, Archlhald v. lIaiiU>L 21 


ing in its existing state of investment to pay the 
annuities, the investment in government securi- 
ties being postponed until the death of the last 
Lndloio V. Steronson^ 2 W. B. 675 : 


annuitant, 
affirmed 5 W. B. S2S^L.JJ. 

A testator, after stating “ as for his worl 
goods and chattels, he bequeathed them 
follows,” gave certain ] 
sons and daughter, and 
daughter “ all things in 
whatever kind, and “ 
house and out of it.” 
of his residuary estate. 


rlpqth "Rp Consols, Debentures, and Promissory 

name andsome Notes.]— A testator, who died in 1,S78, be- 
ty •—Held that fi^ieathed all his “moneys due on mortgage, 
securities for money, and ready money,” to triis- 
A -tn thp upoii tviist foT liis children. Part of the 

nersonal estate ^stators property consisted of the following : 
fi4H L E 12 a)Go^isois; (2) proportion of dividend on such 
’ * * consols to the date of the testator’s death ; (3) 

promissory notes ; and (4) railway debenture 
"erests 1— Ates stocks. The question was, whether such } nope rty 
Uxeeptthesnm P“«ed under the specific g® :-Held, that the 
'Jdan Dairv Co consols and promissory notes were “ securities 
ii-ifAVA^t of thA fer money ” within the meaning of the gift, and 
n iiAirv Pn ” tA so also tlic railway debenture stocks, it being 
r Ilf A ^nd^ou expressly provided by s. 23 of the Companies’ 
A 'iiivA^tAd Clauses Act, 1863, that debenture stock and 
A nf ArAAtiui^- an i^iterest thereon should be a charge upon the 
” The nndertaking of the company ; but held, that 
iTlA<;?th Aonsistod proportion of dividend on the consols did 
+hA Aom ^ Apportionment Act, 1870, applied, 

Pt th^t and the dividend must therefore be apportioned 
.s aneikaresin f at the date of the totete’s death. Seavm, 

le *de^h’of the •' — -I 0 U.]— Uhderateinest of “money, and 
—Held, (1) that seouiities for money,” an I 0 H held by the tea-, 
the Belgravlau tator at the time’ of his death Held, not to 
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rr j- 1 i-r. , 7 Tr \ morr'm-'fee m fee of lands of gavolkind 

Jo. aev^a all rho residue of his 

tn. lu ai.i. ^ I .,,,,1 vort! property, moneys, and 


W ill OV me WUiU^it n, .--vs, _ - . lL*auu.iiViiiaL^> ss --- — - -- 

niuin^v;;’ Jhfmn, hi ?r. M Beav. m ; 34 L. J., . )>eiietit :— field, that, in eoiiseiiiienee of 

Ch. C»03 ; 1! Jur. tN,s.) m ; 13 \\\ U. T0‘i. ^ 1 the ilevise by the will no estate in the mortgage 

a married \vuman, died in l^SoS, having- remained vested in the infant co-heirs 
U-MHKithedheiMiumeyaiidseeAiritiesfoimnontws^ eaveikhid of tlie mortgagee ami an order 

to Mm\ and all her separate personal estate and therefore ivfiir'e< I npoii^a petition presented 


tnTvets m»t rhereinbtd’ore ilisposetl ot to anotnev. 
in IMVX A/s mother died, having bequeathed to 
in-r :i legacy ami Imlf her residnm ami winch 
bsh<ue''T wu" «aved from lapse by 7 AN ill 4 1 

TWi. c. 2n. s. 33 -Held, that this legacy was 
under the iv-'nluary. and not under the 
^peeihe, Ijcopjest in A/s w ill. 


A. leMuo'u 

monev, securities fur money, household furniture, 
icc.. and all other the rest and residue of his 
I'.er-onal estate and eli'eets, subject to the pay- 
ment of debts and legacies, to his wife, her 


hueemc, mem - 

- n t^vtuaitors. administrators, and a.«signs absolutely : 

LegalEstateofMortgagee. -— Devise oqa the legal estate of mortgaged 

testiu«>r’s freeht'bl esrati'^ and all his hyaiimg^ was vested in the testator 

vToflv, ready najney.bilK bonds, in ites, and o hei , passed under the term 

■securirles for money, and all the residue bis . .tn(lthar theeoncurreuce 

peivmal esTaie to tmstees, their hear'-:, teveeut^ s , testators heir was not necessary to make 

^yc.. in trust to sell his real estates and n i ^ . . , yjtnee of the mortaasred premises 

gm in, and convert into monej^ all v. Mohuuioii, 2 K. & J. 

e<t;ue. will pu<s a mortgage in iee. BuHur, ii-e ■ t 

p(irft\ Ih 5 451. _ IJ: (-^allien- v. J/e.v.<r (9 B. & C. 267 ; 

A te.^ratfu*, after several de^vises and bequests, > ^ 268 : 7 L. J. (o.S.) K. R. 109) must 

gave, deviserl, ami bequeathed all his me>Miage.-5, . - * j overruled bv subsequent decisions. 

aiaircB realready money, seciirit.es tor money.; be tieatui a o^ellme . i 

debts, and personal estate to A, and F>., their j mortgagee in fee of real estate, 

heirs, executors, ' .jave and bequeatlmarto^A. and B. all and singular 

apt in certain trusts V; ids household funiitiire. goods, plate, linen, and 

ni the premises mortgaged tu th. utensils whatsoever, and all and every other his 

passed to A.and B., the trusts n ot ^ ^ (>hattols, stock-in-trade, moneys, debts, 

ivpugnant to that securities for moneys, and all and every 

u Min. 11c. .Uid .ot f , 1 . 1 5,.^ personal estate and effects ivhatsoever 

,3 Moore. 6^4 : - L. J.. t . r. -oi. 1 ■ r , -ivd wheresoever 111)011 trust to get in his debts, 

A .e,iaP.r. bouj|- , 'a.;l to seil his ptlotial estate, tm.l hand the 

gave all his moiao sutniiues lui morn.} , ai 1 arisim>' therefrom upon trust therein 

all !u:i peivonal totate an.! eflects. to liis wife. lie. , , :_Heia. that under these words the 

ra.oidr.i>,adi«nii<tra .jrs.andassi:,rnsal«tou^^^^^^ mort.!aaed property passed 

-rhoreMiln^/ l.)he tn^tees. In re. 21 L. ,).. 

an infaiiT. The mortgagor suld the estate. Ihe An. tu . 

mortgagor and the executrix of the mortgagee, Money,'; — Money of the testator, in 

petitionetl the court, askine tliat tie mortgaged ; luuids of his salesmaster, does not pass under 
lands might be legally vested in the executrix, to . .^p his ready money and securities 

enabli' her to convey iu tla^ place of the infant . there being no cvllence that the 

heir Held, that the Igal estate pa-sod to tbe ‘ banker of the testator, 

exemurix by the will and the cuurr declinetl to Mnth*7\ 3 Jo. k Lat. o(>5 ; 9 Ir. Eq. 11 398. 

make the order asked. K'uit/K Mart (jag t\ In t'(\^ _ 

T) De H. A: Sm. 644 : 21 L. J., Ch. 673; 16 Jur., Vendor’s Lien for.] — A befiuest of “ail 

} 153. ' securities fur money ” will include money due to a 

testator in respect of wdiich he had a vendor's lien 
— Where Charge of Bebts.l— On construction j nui-chase-monev. Gtwld v. Tangne (7 

of drvise Held, that although words of devise ; doubt etl. Callow v. Callow, 58 L. J., 

would, standing alone, have been siitheient to , py Ch D. 5.50 : 38 AV. H. 104. 

have carrieil the legal estate in the mortgaged . “ ‘ 

jiremises wliieh may >»e so devised, yet being- Shares in Companies, j— The context of a 

quali^ed )iV the subjection to tlic payment of : will must be clear to afford an indication that a 
debt-, a purpose to which the immey secured tvas i totatur ha-^ u-ed the words “ securities for 
alont* appUea.ble, ami not the premises, it must ; unmey.'’ whicli uf themselves woull not carry 
be taken not to have been the intention of the ■ shai-es hi })ublic companies, in an exteiuleil sense, 
to-iatur that the legal estate therein shoiikl pa-'S : , JfrJjaKHoll v. Marrow, 23 L. B.. Jr. 591. 
ami that therefore the heir-at4a\v is a necessary 

party to reconveyance on paying off mortgage. I Stock.]— Hie won Is 'secmitiesfuimon€>, 

«/ V. lurnwH, 10 I’rice, 7S.‘ | in a will, pass stock lu i.ublie tun, Is unless torce 

A resuluarv deriso of all the testator's estate. , of expression is eoutrolled by context. yuKi'c, .is 
per.s,mal ami real, rtllhough made subject So the ; to bank stoop \ 1 ® 

pavment of his debts, passes tbe legal estate in 5I.H) ; 2 L. .1. (o s.) t li. 1 / ; 24 K. B. 21 1 . 
premises of which the testator was mortgagee in j Stuck mchided m a ^ will under the wci 
lee, notwithstanding the case of Slmter y. ; “ securitiw,'’ legacies bomg chwged for which 
Jnrmim (supra). Pidd’g Mortgage, In. re, 9 the securities properly to caUed were not sutti- 
Hare, 414 ; 21 h. J,, Ch. 176 ; 15 Jui. 1004. j cieut. JOiefa v. lamiert, 4 Ves. 725. 


securutohui iiiuiu.q urt. luviv .a,,,-. ... 

testator in respect uf which he had a vendor's lien 
;s.] — On construction ■ ^^j^,jpp nui-chase-monev. Coold v. Trngne (7 

ough words uf devise ; duubtetl. Callow v. Callow, 58 L. tk, 

been sufficient to . 4.2 d. :,50 : 38 AV. E. 104. 
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A testatrix bequeathed the residue of her pro- interest in a sum of money which was then due 
perty. of whatsoever nature and description, from G. B. to the estate of the intestate. Ibill/is 
not being ready money or securities for money,” v. Doj/le, 1 Buss. 1S5. 
to three legatees : — Held, that stock in the per Bequest of all sums of money due to me at 

cents, was included in the exception, and, there- the time of my decease.” At the tleath of the 
fore, did not pass to the residuary legatees, testator, A, was under an unascertained liability 
Bnclmati v. 6 L. J., Ch. 197; 1 Jur. to him for a breach of a covenant in a lease : — 
S34. Held, that the damages recovered in an action 

0. by her will gave all her '‘money and brought by the executor against A. for the 
iieeurities for money of every description ” : — breach passed under the bequest, as the action 
Held, that these words did not carry Bank of merely ascertained the amount of what was due 
England stock, shares in a canal company, or to the testator at his death. Buh v. Hayrimn, 
moneys invested on mortgage by and in the 4B L, J., Gh. 86 ; L. R. 17 Eq. 76 ; 29 L. T. 
names of the trustees of the will of F., a prior 451. 

testatrix to whose estate 0, was entitled as A testatrix made a specific disposition of pro- 
residuary legatee, subject to an outstanding perty, including all sum and sums of money 
un[)aid legacy ; but that the same words carried, which shall be due and owing to me at the time 
first, nioneys which had been advanced on mort- of my decease,” and gave the residue of her per- 
gage by F* herself, and allowed by her trustees sonal estate to other persons. At the time of her 
for sixteen j-ears after her death to remain death in 1781, she tvas one of the two next of 
invested on the same mortgage, and, secondly, kin of her son, who had died intestate in 1778. 
moneys whicli had been advanced by F. on mort- The son was the residuary legatee of his father, 
gage, and on the mortgage having been paid ofi who had died in 1776. In 1800 atlecree wasnmde 
after her death had been received by one of her for taking the accounts of a partnership in which 
trustees as agent for 0. Ogle v. Knipe. 88 L. J., the father had been engaged, and which had 
Ch. 692; L. R. S Eq. 434 ; 20 L. T. 867 ; 17 been dissolved by the death of the other partner 
W. B. 1090. a few months before the father’s death. In 1820 

the representatives of the surviving executor of 
Money on Security — Legal Estate of Mort- the father paid into court a sum "of money on 
gagee.] — The gift by the will of a mortgagee in account of what was due from the executor to 
fee of estates on trust for sale, and of money on the father s estate iu respect of moneys coming 
securities, does not carry the legal estate in her from the partnership. Horliing was shewn as to 
mortgaged property. Cantley, In re^ 22 L. J., Ch. the state of the partnership assets or of the estates 
391 ; 17 Jur. 124 ;"l W. B. 158. of the father or son at the time of the death of the 

The words " money in the funds and on securi- testatrix : — Held, that the moiety of the testatrix 
ties ” do not pass the legal estate in mortgaged in the fund in questioh did not pass under the 
premises. 11). gift of “sums of money due and owing to me at 

A., who was mortgagee of real estate, gave by the time of my decease,” but under the residuary 
will all his real and personal estate to B., upon becpiest, it not being shewn that the assets were 
trust, after payment of his debts, to permit and at her death in such a state that liei* share 
suffer his wife to receive the rents of his real could be treated as a sum of money then 
estate, and the interest of all sums of money that owing to her. 2Iartbi v. Hohmiu 42 L. J., Cli. 
anight be due to him on mortgage, bond, note, or 842 ; L. B. 8 Ch. 401 ; 28 L. T. 427 ; 21 W. B. 
other security, for her life, and at her death to 876. 

get in all the debts owing to him on any security A testator, by a will made in India, gave “ the 
or on simple contract, and to pay the same as in whole of my personal property, togetlier with my 
his will mentioned. B. died intestate, leaving pay, arrears of pay, also all my goods and 
an eldest son, who was an infant, and of unsound chattels, with any cash now in hand or money 
mind, but he had not been found lunatic by due to me or that may become due to me after 
inquisition. Upon a petition by the parties my decease” Held, that a reversionary interest 
beneficially interested :—Xield, that the legal in a fund in England, to which he was entitled 
•estate in the premises mortgaged to the testator under his parents’ marriage settlement, }}assed. 
passed to B. Arrowsmith, In ve, 27 L. J., Ch. Jlafjerleg, Lt rc, 24 L. T. 262 ; 19 W. B. 522. 

704 ; 4 Jur. (N.S.) 1128 ; 6 W. B. 642. 

Will of mortgagee disposing of the money Money due on Mortgage.]~-A devisee of 20i)L 
carries his interest in the land. Silhemehildt v. on a mortgage passes the principal only. Moherts 
miofi 3 V, & B. 45. V. Kntfin, 2 Atk. 112. 

Gift of a mortgage security for money will A term of 500 years Avas created in real estate, 
pass the fee, if the estate be mortgaged in fee. the trusts of the term being at the request of B. 
Il^'Hrohe V. Cotper, 6 Madd. 371. to raise and pay to him by demise, sale, or mort- 

gage, or out of the rents, the sum of 1 ,500/,, and 
Money Due.] —Testator bequeathed to A. B. in the meantime, and untiltlie whole of this sum 
all his ships and money due to him at the time should be raised upon trust, to pa}- to B. interest 
of his decease : — Held, that freight earned after at 4/. per cent. : — Held, that the 1,500/, thus 
his decease under a charter-party executed before charged upon the land passed under a specific 
that cA-’cnt, but after the will, did not pass either gift in B.'s will of “ all the mone 5 ’‘s whatsoever 
as “ money due ” or as incident to the ship, due to me on mortgage, and all debts owing to 
BtepJfenson v. Doioson. 3 Beav. 342 ; 10 L. J., Ch. me on an account.” Bruim v, Brown^ 6 W. B. 
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ronn-tT children who hn.i died intestate and at the banhers- and any money of wld.ch at tlie 
niini-irricii PintMt (ICarl't T. IM. 35 Bear, time ol her dearli, site nnght Imte clanuud 
254- 35 V J Ch 2nV 12 .lur. CSS.') 33; 13 immediare payment; but not the apportioned 
I T ik-l k.2y8. ' ^ aiHUiity. or of interest payable to her 

A testator bv a swcilic devise teiuearhetl to which hatl accrued fnao the last staled days 
A. a mortpnredcbt on estates in Ireland amount- of payment to her death nor a iepoy dno to mr 
iriL' to HXiaiii?. due to him from S. At the time winch had not iieen aekuovvl«ea d a* at her 
of'his d«uh there was notthis sum tine tohimon 'hsimsal. '"■ ' 

the innitiratrcs but onlv d,781/« He. liowevor. f L. K. b> b«|. 4i.i . -1 . h, . 

held aiwiijnjenr as^aiiist S, for 7TU,, rejristeved] Testatrix, after pvjiic’ the residue of iier 
and r.-iwistend aecordius! to the Irish act 13 I moneys, se, ■unties tor moneys, goods and per- 


and n-registerui aecordiug to the Irish act 13 moneys, seenntms ror n oneis, goou~ uu. 
k 14 Viet, e. 2P Hehl, that the iiulguieiit debt, sonal estate to :d. liy will by^a codu li ea\e ad 
beiiiL^IuUM-edstVwlatthetiiiiedf thotestat*-^^^^^ the residue of _rhe moneys ot nr to winch she 
.ioatii, iwsstd to A, under the devise of the migiit at the' nine ot her death l,e possessed ,.r 
10 , 1100 !, mortgage delit, v. I’luteji, 1 : entitled to A.;— Held, that ■■ moneys m toe 

X it :»op; 8 L.'T. 57i>. 1 codicil iiu*lude<l not only moneys actually m 

* The testator* recited’ in his will that he Iiad ; hand, but also moneysS due to the 


contracted for the pureha-^e < 


and ' security or oilierwise at the time of her death. 


bad paid *41: and taken a transfer of a mortgage 
thereon from J. He directed that the pur- 
chase and cmivevaiice shouhl be completcil, an<i 


Lit nqiliih' w WhitfipUh 4 K. & d. 42t> ; 27 L. .1, 
Cb. T'do : 4 Jnr. (it.s.) Toh : (> W. E. 8H2. 

F. was at the time of his death entitled to an 


spcvitirallv deviswi these farms to U, as part of estate in fee simple, sabioet to a mortg.age del)t, 
ills estate at L, Held, that the devisee was which was vested m trnstees tor his wife during 
not cnrirkHl to the interest on the mortgage her life, and after her death fur aim absolutely : 
debt ] let weett the death of testator and com pie- ' —Held, that such re versionap^ interest pl■l^^ed 
tion of the luirclmse. Ih, ' under his will by a bequest of - suiiis ut money 

Testatrix, inort<'agee of an estate of which | upon real securities which he should die possessed 
her brotherwas tenant for life, and liaving his j of or in anywise eutitleil fo,” and did not fall 
bond for some arrears of interest, bequeathe<l | into the residuary^bequest.^^ {m//ow %. Lin.lui.^ 
to him the arrears of her mortgage on his i L. R. 8 Eq. SAs ; 17 W. E. S78. 
estate, likewise a bond from him in her posses- | A testator gave to his wife aiq\ monej that 
sion : half of the mortgage monev was paid ; he might die possessed of, or which might be 
befoix* the will: the princi])al mortgage money due and owing to him at the time of his decease " : 
docs not pass. j/A/w/Z/bo/ v. 2 \ es. 410. | — Held, that the mone\ rccehable luider a 

Speciric bequest of all moneys, stocks, fumls, , policy of assurance on his own life, to which the 
shares, and other securities, -except mortgages | testator tvas entitled, passed under the bequest, 
on real and leaseht»Ll security " :--Helil, ' that ; iW// v. '\Mlhon, L. E. 4 Ch. 574; 17 W. U. 

mortgages on turnpike road tolls ami toil-housc> , 778. _ . , c 

wtu’o'Hoi mortgages on real security, and did i A tc-sratrix, whose only property consisted ot 
not come within the excejuion in tiie benuest. I a small sum in consols, bequeathed, after the 
O/W/V/ V. 5.5 L. J.. Cli. 144: 8U paynient r)f her debts, - all the money she might 

€Ti. D. 227 ; 4l» L. T. t52r> C. .4. ! die posst‘s.sed of" to her brother and sister, and 

(,iaa*re, whether a tlebi, seeured l»y a deposit ' she gave her other property to her executor: 
of gems, with a w'ritteu menatramlum emjiower- Held, that the stock passed to the brother and 
ing the creditor to sell if default were made iim sister under the word -money.”^ Chipmun v, 
payment by a day hxeil, passed under the will lieHuoUhs, 28 Beav.^221 ; 21) L. J., Ch. 51)4 ; t> 
of the latter by the description (tf debts I ,]ur. (x.s.) 440 : 8 \M E, 403. 
setmrtHl bv mortgage.'* ToirHuenil v. Mtnitu,'. . , 

7 Hare, 471. " Beady Money. — A British subject domiciled 

Bequest of the debts tliat shall be «lue at the | in Eiis>ia made a wall in the Russian language 
d(»ath of the testator by mortgages, bonds, or j and in Eu'-sian form, commencing with tiie 
open accounts from certain }>ersons. extemled ' stateinenr that he thereby disposed of all his 
from the ex])lanatioii of a similar bequest, liy i pro]jerty. He directed a sale of his laiuied 
another clause, to d*4)ts of everv dc'-cript ion, ’ estates in Eiissia, wdiich he speeitied, and pro- 
therefore including iiulgmeiiis. \StenlMhse v. i ceeded to make a disposition of ‘‘the money 
dZ/fc/n'i/, 11 Ves. 352. " " j proceeds of all the above, as also the whole oi 

' my capital which shall remain with me. after iny 
Beady Money in Bank.” 1— A gift of -‘ready . in ready money and in bank billets 

money in bank*' incliRles money on deposit btdonginer to me,’ He closed his will with the 
receipt whicli can be withdrawn without previous i statement tliat as all his property was entirely 
notice to the bank : seeus. if previous notice is I liis own, and acquired by himself, nobody had a 
necessary. Mipu- v. Mit/tw, [18‘.)7] 1 Ir. R. 324. ! right to iiuei'fere with or contest his dispositions 

! or those of his executors. It wms proved that 
Money in the Funds.] — Scf Funds, supra. ' “bank Ihliets” ’were »i juirticuiar kind of Riissiun. 

i neg*.»tiable securities. At the time of his death, 


necessary. .Vf^^hr v. Mtif/iw, [18‘.)7] 1 Ir. R. 324. 1 right to iiueilere with or contest his dispositions 

! or those of his executors. It was proved that 
Money in the Funds.] — Scf Funds, supra. ' “bank liiliets” ’were »i juirticuiar kind of Riissiun 

i neg*.»tiable securities. At the time of his death, 
Money in Hand— Balance at Bank,] — Where | he had, besitles his Russian property, a large 
a testator gives to one person “all his moneys in ' sum in the Phiglish funds: — Held, that the 
hand,’’' and to auoT.her “ali his moneys out on I words ‘‘in ready money and in bank billets’’ 
securities,” the balance at his banker'swill pass ■' were not merely words of defective enumeration, 
as money in hand, v, jR^fpiahh, ,5 Buss. ! but a description comprising the whole subject 

12 ; 6 L. J. (O.s.) Ch. 172 ; 29 B. E. 4, of the gift : tliat, the description of the gift being 

clear and unambiguous, the first and last clauses 
Money I die Possessed of.**]— A gift by a [of the will were not sii0dent to, extend the 
testatrix of “ any money of W'hich I may die | meaning of that description, and t|iat the pro ■ 
possessed’* includes cash in the house and money ‘ perty In the English funds wms* undlspowi ol 


^ 'f ' *! 
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41i> 2!) L. J„ to her. in ease she shonltl survive hitji. all his 

8 l\. aih. peisoiml property not before beqiieatheti. He thru 

^^’- 8 H. L- Cas. bequeathed a iegac^q payable immediately aftt'r 
.) 81)7 ; 0 L. 1\ his tiecease, and gave, devised, and beqneathe<l, 

I after the decease of his wife, two other legacies, 
money to liis | and appointed his wife executrix ; — Held, thai 
s" dividends at money of the testator, which at his death was in 
*t received the the hands of a salesmaster in Snuthheld, was not 
tlie uureeeived reaily money within the tneaning of the will, 
words " ready i Smith v, Butler^ 3 Jo. & Lat. 505 ; D Ir. £q. K. HP8. 

402:; H. L. P., in May, 1847, placet I money in the 
; hands of his agent, J. C., for investment on 
mortgage, and in April, 1848, bequeathed to his 
ready wife ail his ‘‘ready money and securities for 
cr ill money, money in the funds, and money in the 
V. Jffurhtnft. bank or banks (if any), due and owing to liim at 
228 ; il Jur. the time of his decease," J. G. ilied in October, 
cmnpre- 1817, without having invested the fund, but 
.k C. retainetl it in his hands ; and K. L. P. died in 
July, 1848. In administering the e,state of J. C,f 
daim by tlio executor of H, L. P, for the 
subject to a ded action for money due 
was allowed: — Held, that the*^ sum 
clue from J. C.’s estate to the estate of E. L. P, 
passeil to the wife of the latter under the above 
" ■ ““ 2 8ni. & G. 21)B ; 2 

18 Jur. 84D ; 2 


— - Banking Account.] — A bequest of 
muuey " conqueliends money of the testate 
the iuiiuis of his banker. Ptirher 
I V. k 0. G. C. 2<)0 : 11 L. J., Cli, 

2‘t2. Affirmed us to “ ready money 
hending money at bankers’, 1 Ph. Bob : 2 Y 
C. G. 2?J ; 12 L J., Ch. 814 ; 7 Jur, 457. 

The testator directed his debts to be paid out a et 
of his ready money, and then gave his furnitiu'e, amount, 
plate, kc., and the residue of his icady money, on by B. L. V 
certain trusts. The testator, at the date of his 
will, kept his money in his own house, and had 

no banker, but at his death he had 8,190Z. at his bequest. Coohe v, W/jff/itfr 
bankers’, and lOUL cash at home : — Held, that the Eq. Pi. 789 ; 23 L. J., Ch. 49b 
money at the bankers’ passed under the term W. B. 434. 

-‘ready money.’' Taylor v. Taylor, 1 Jur. 401. Held, that though the money did not pass under 
“ 1 give to my wife all my ready money at my the words “ ready money,” yet folkowiug Parlirr 
bankers’, in my dwelling-house, or elsewhere; Marchaut (I Ph. 35b)—looki ng at the whole 
by which I moan money not invested in security frame of the will, and the intention of the testa- 
<>r otherwise bearing interest, but what I may tor as indicated by the context — tlie money did 
have in hand for current expenses at the time of pass, and was the legatee's money in the hands 
my decease ” : — Held, that cash balances in the of the agent’s executors. Ih, 
hands of the testator’s bankers and of his agent, 

and dividends of stock due at the testator’s Eemainder of Money — Stock.] — The words 
death, passed by the bequest ; but that the rent ‘‘ remainder of my money ” pass all stocks and 
of a house, and the interest of a sum due on investments of money, but not the general 
mortgage, did not pass. Fryer v. Eanhni, 11 residue other than such investments. Mart v. 
8im. 55 : 9 L. J., Ch. 337. 52 L. T. 217. 

Cash of a testatrix at a savings bank, as to A bequest of what might remain of testatrix's 
which she had given notice requiring payment, money after her lawful debts and legacies were 

and, which only awaited her receipt : — Held, to paid, sufficient to pass stock. liogom v. Thomas, 

pass by a bequest of all her ready money. 2 Keen, 8. 

Powell, Li re, Johns. 49 ; 5 Jur. (if.s.) 331 ; 7 “Stock” held upon the context of a will not 

W. B, i38. to pass by the word “ money.” A testatrix first 

.But sums secured to her on notes of hand : — directed her funeral expenses to be paid, and she 
Held, not to pass by that bequest, although pre- gave the remainder of her moneys to B., and her 
cedetl by a direction for payment of her funeral wearing apparel and all other property what- 
and testamentary expenses. Ih. soever and wheresoever to C. : — Held, that money 

A testator had at bis death two sums of money in the funds did not pass to B. v. Plas- 

at his bankers’, one on a drawing account, the keU, 4 Beav. 208; 5 Jur. 572. 
other on deposit, for which no notice of with- A share in long annuities held, upon the con- 
drawal was necessary ; and he was also entitled text, to pass under the words “ remaining sum 
to proportionate parts of two pensions, and of or sums of money.” Gnmiwnar v. Puntton, 25 
interest on mortgages, and of dividends on Beav. 97. 

shares and stocks : — Held, that a gift of his General residue of personal estate, including 
“ ready money ” passed the two sums upon railway stock, held to pass under the wmixls 
drawing and deposit account, but not the -residue of money ” the will co rumen cing with 
pensions, interest, or dividends. Steiu v. Either- a general bequest of everything “ in trrist for 
don, 37 L. J., Ch. 369 ; 16 W. B. 477. the following purposes ” and the gift of money 
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B, v. Ir. K, 7 Eq. 842 ; 21 Amrming 2 iiitl:. , 

W 11 C44. A bequest <){■ aiiv '-inoisey' winch inav renuun 

A tcMatris .s?ave the interest of 2.777/. in the after payment of his ilel.ts :~-Hekh to pass ;j. 
t^onth Sea stock, and 2,650/. 8/. Tm*. per Cents., to reversionary Jntercst in a sum eliai;^^c<l on real 
her sister for life, and at her death she left '* this estate, iV uc/ov Joliiis. 54 ; 5 Jur. (x.s, j 

money” In trust to her niece. A., to pay the 587 ; 7 W. K. 247. 

following legacies : to her nitee.xV., 1,777/. in the jv 

Bourh Sea stock, mul 650/. in the 8/. 5.<f. per Insurance Policy .]~-A testator, a tir 

cents. • to her Hiece, B., the interest of 1,000/. In making certa,m specihe gifts, gave to his widow 
the tsouth Sea stock, and 800/. in the 8/. 5,v. per j*' the reinamder of all iny moneys, ^ym.‘r<‘ver if 


ivtits., for her life t to her niece, C.. 820/. in the may be. in bonds, i»r cotisois or imytiung eke. ■ 
8/ 5,s- per cenk ; to her niece, I)., lOH/. in the for her sole use as long as siie should live, imt 
8/. 5.s‘. per cents.; and she empowered her sister not to give it away from ]n> sons or <laughtt‘r> 
and lier niece. A., to sell our anv of the ‘‘ resivlue at her dearh : and the testator, after dispo-iug 
of the mouev” in the 8/. .V. per cents, for the of the remainder of all his moneys, made a 
payment of her delits and funeral expenses ; and further specilic gift. The testator liied 
if tliere was any •• surplus moiiev.” she gave it to of furniture, a leasehold hon>e, ami a poliey of 
her niece A. She appointed hk niece, A., and iiisiiranee, not speciticaily beciueatlied :~-~lleld. 
her sister executrices Held, upon the general that the gift of the remainder of his mrmeys by 
intenT of the will, that tliere was no intestacy, the testator oid not include the fuinitiiie mid 
and that the two sums of l.OOU/, .South Sea stock, leasehold house, but did include ^ the, jiulicy, 
and J?uq/. 8/, .5^?. per cents., subject to the life v. 'db BeiXY. 'ddd : 14 \V. II. aiM. 

interest therein of the testatrix's niece, B., passed Hekh also, that the wife was entitled to all 


interest therein of the testatrix s niece, b., passed iieui, axsu, tnai me wut: t^uuucu u. an 

to iier niece, A. ^elrmd}l v. St>ivman, 26 Deav. the testator's residuary personal estate invosted 
218 ; 4 Jur. (N.S.) 10814 ; 7 W. ih 6. ' in any security. Ib. 

Testator bequeatheil to his wife the lease of bis ^ _ 

house and all the furniture, &:c„ therein for life. Mortgages on Keal Security.] bpecihc 
the interest of all money lie siumkl die possessed bequest of all moneys, stocks, fiiiids, shares, and 
of, then half of the debts due to him at his death, other securities, " except mortgages on. real ami 
one excepted, which he directed debtor to retain leasehold security ” : Held, that mortgages of 
as long as ho pleased, pavimr the interest to her, turnpike roa«.l tidls and toll-houses were not 
to bcMlisposed of as .she thou gd it tit; in case the mortgages on real security, and did not come 
intercstuf the money he should die wort! 1 should within the exceptiem in the ^bequest.^ Cmrn- 
not be sutUcient for her inaiuteiiance, executors dish v. Cairndhh, 55 L. J., Ch. 144; 30 Ch. U, 
to allow part of princi])al out of the debts. 227; 58 L. T. 652 — 0. A. 
except that before excepted, to make her life easy 

and comfortable ; after her death, the interest of Occupancy of House. ]— Under a bequest to a 
all money renia’iiiiig to Ids sister; after her wife of furniture and effects, and the free occu- 
death, to' her daughter all sums remaining for pancy of a house for life, after which the effects 
ever ; if they die before his wife, one-ludf of all to revert back to the estate, the free occupancy 


sums remaining to be disposed of us his wife of the house entitled the wife either to reside in 
should think tit, the other to A. Upon bill by it or to let it during her life. Greener, 


should think tit, the other to A. Upon bill by it or to let it duringjier iUe. Greener, 

testator’s niece against executors of the wife, the L. K. 14 Eq. 456 : 27 L. T. 408. 
nieaOiehl onl-itlecUoaUlKgynnd thedebts.aiula Testator directed that his wife should have 
moiety of all liebts but that excepted ; the other liberty to occupy his house for a year, providetl 
moiety to wife’s executors, wlio, being also she continues so long in L. Then by a distinct 
ex ecni ors of testator, were decreed to take out of clause he directed his executors to pay her a 

wife’s share a sum advanced under their power, guinea a week during her slay at L. Her re.si- 

Goi/ef V. Ijinvrenee, 1 Yes. 268. clence there beyond the year does not entitle her 

Some effect must be given to every part of the to a continuance of the weekly payment. Walker 
will. Ib. " V. 3 Yes. 182. 

A testator directed his trustees to allow A. to 

Eeversionary Interests. j—A., an officer occupy a mill, so long as he should think jn-oper 

in The army under orders at Cape Town to to do so, he nevertheless keeping the premises 
return to England, after bequeathing small in good and tenantable repair, and paying” a 
legacie.s to men of Ins regiment, and directing rent of 100/. A. accepted the gift, but the pre- 
tlnit certain articles should be sent home to his mises were afterwards totally destroyed bv acci- 
father and disposed of as he should think proper, dental fire : — Held, that A, was bound to reinst aic 
<levise<l “that the remainder of his money and them, and was liable for the rent in the mean- 
effects ruigdit be e.xpended in pxirchasing a suit- while, and that he could not escape from the 
able present for his godson, son of the p.aymaster liability to rebuild by declining any longer tei 
of the regiment” a boy of about a year oid. The retain them. Gregg v. Coate, s, 28 Beav. 88; 2 
testator dhul at Cape Town. After satisfying Jur. (x.s.) 064 ; 4 W. li. 785. 
the debts and the bequestvS there remained in the l^ee also IJhiekhorn v. Edgley. supra, col. 

hands of the paymaster a small balance of money. 1121; and Cases muter Besideuce and Use, 

At the time of his death the testator was entitled infra, 
to reversionary interests in stock, expectant on ^ ^ 

the death of bis mother and father, both of whom Partnership, Share, Bight and Interest in” 
were living at his death : — Held, that the rover- — Debt due from,] — B, be(|ueathed all his “ share, 
sionary interests in the stock <Iid not pass under right, and interest ” in the goodwill of a partner- 
the bequest of *^ail the remainder of his money ship biisine.ss, and in the partnership real and 
and effects to be expended in purchasing a pei’sonal estate, to his son, upon trusts for the 
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liciielit of the testator's "^nfe anti children : — ; A, tenant for life, in ease she <ihnn!(l so lon*,^ 
ileltlihat a tieljt due to B. from tlw pan iier- 1 live, and cunthiim unmarried ; in case of Iie7 
ship, ami on wliieli he was receiviiij, inttresi. '' maiTlaj^e, to her in fte ; in case of her decease, 
<lid Wit pass by the trust heqiiusL hut formtd niiimarrietl tt> her sister, B., in fie. A. and !h, 
part of _the testator's residmiry estate. JIciinL I and the hiLskind t»f B., join in a sale by tine ; the 
Iff /Y', AVwjasw/ y. BetiNl, 5T L, J., Ch. 887 ; 38 | pnrcliase-moiiey was laid «’»ur Itt funtls in names 
L, 1’. h2h ; W. il. allh I of tnisteo. wltiioiit any declaratiim of trust, or 

^ • ... . , as to tlie application ; nor was any 

■.i-emit and suffer” Beneficiary to receive ; police of tiu^, fun.i takl'u iu the wills of B. aud 
Eents and Profits— legal Estate.^— A testator’ 
tievised nil C'taic to rrimiees, iu ease he diould 


her limhaiki H., hwn^ the survivor, lutide a 
Lrc'iiiaal dispcwitloH of all her personal estate in 
favour ot! A. Althom^li still iiuiimrrieil, A, was 
lield ah^oliitelv eiitiried to tlie stock. Stuaren v. 

7 Ves.'lTl. 

A i'H.'qiiest of a moiety of the interest of the 
residue e-f the Testator's personal estate : — Hehl, 
u'ooii rile eourex* of the will, ro pass the interc'^t 
of the proi'eedsof real estate, "which were iiireeredi 
to he iiivesti-‘d so as to Ihrm one mixed fund witii 
the roidiie < f The personally. Bijam v. Munfon, 
1 Buss, 3o:i ; S L. J. (O.s.) Ch. 136. 

Trustees holding moneys iu trust fora married 
woman invested the :ui!oiuit in the pun'hase of 


leave only uiie eliiki (an event ivhicii happeneil). 

-I SI permit and suffer" s.ncu child to receive 
the tents and prutits for iier natural and 
dce*lart;d tiitiT ininicdiaiely after his death the 
trustee should stand seised and possessed of tiie 
hcredirainems untu aiui to the use of r’ne heirs 
of the Ih.kIv of su(*h ehlld, and the liereiiitaments 
were to be k^mtllv euuveyedi and assured unto 
such iieirs of his oliild in euurd shares jw they 
should severally and rospeciiYely nttaiii ilie aye 
of rweniy-one years or lie niarrieil. and to their 
several and rest>ective lieirs and assigns for ever, 

the rents ami profits in the ineantiiiV to be [laid : i-,,.,! : and, bv the imrehiise deed, to‘ which the 
aiui upplieil by (he trustees tortheniaiiitenance vendor and 'they Vvre the only panics, they 
and edneatioii of such heirs (.if tne (.mild in suen . declajvd t heiii'-elviis ri 0 ,''sessed of tlie estate, in 
manner as the riusteos should ^direct : Held, i trust to pay the income to the niarried wonutn 
that, iiotwithstanmiig the itee ot the words •■to ! forhersenai-ate u^e for life. and after her decease 
permit and sufter, - the legal estate, remamed i in trust ftr tlie benefit of all the children of the 
througlioiit in t.ie trustees that the rule in ’ husband and wife eouallv between them : and in 
iS7m//i£7/ OnsY? applied ; and that the will createtl ■ default of children without issue, then in trust 
an estate tail in the testator s daughter. Decision j fo^. imsband in fee ; and power "was reserved 
m_ Mimfgimcrjf v Montijimery (3 Jo. & .Lat. 60) , to the trustees, at the reuiiest of the husband 
<Titiclsed by Lord jiacnaghteii. I J^tid wife, ro sell the property : and thereupon, 

r/’ \ ’ [1897] A. G. 658 ; j -(^vith all convenient speed, to lay out the prcsduce 

<7 L. T, 1<0 H. L. (E.) I the purchase of other freeliold estates and so 

i on toties (ptoties. At the end of fiftexm years tlie 
estate, was sold, and the purchase-money"' wa,s 


Personal Ornaments.] — A pocket book and a 

eavsu of iiistrume.uts usually carried about the | . ^ , 

licrson of testator : — Held, not to pass under the ! as money, and the income was paid to 

’ " ’ornaments”; b\it whether a | 


words “]iersonaI 
gold pencil case, toothpick, lip-salve box, and 
eye glass similarly circumstanced would pass, 
qujere. inZ/os* v. CuHoia^ 1 Beav. 189 ; 8 L. J.. | 
Ch. -lUo. 

Personal Estate,] — A, having debts due to him 
by bond, and being possessed of a term for years, 
gave one moiety of his personal estate to his wife, 
and several legacies to other persons, and the 
residue to B. The wife shall have one complete 
moiety, if the other is sufficient to pay the tlebts, 
and she shall have a moiety of the lease. Lee v. 
IMt\ 1 Ch. Ca. 16; 2 Freem. 157. See also 
.BeyneLh v. Hyde, 2 Barnaivl. K. B. 422. 

..V testator (.levised his real estate (subject to 
charges) in strict settlement, and gave all his 
“ railway, caual. and navigation shares . , . aiui 
jnersonal estate” to his executor, to pay his 
<lebts and legacies, and his residuary personal 
v-st are and effects to M. He was posscsseil of twT> 
navigation shares, which by the act creating 
them were made of the nature of real estate. 
Ik'fore his death, the undertaking to which the 
si tares belonged became vested in a railway 
-company, by an act wdiich provided for an 
tixtinguishment of the freehold rights in the 
shares, upon tlieir conveyance to the railway 
company. The shares were never conveyed to 
ilic railway company : — Held, that by the rail- 
way company's act, or if not., by the will, they 
were converted into personal estate, and went 
to the resitluary legatee under the gift of his 
personal estate and effects. Oadman v. Caiman, 
41 L. J., Ch. 468 ; L. E. 13 Eq. 470 ; 20 W. 
E. 35th 


until her 

death. Several years after the sale of the estate, 
the trustees, by a deed, which the husband and 
wife executed, declared that they held the fund 
upon the trusts of the hrst jmrehase deed. The 
husband died intestate, and the wife survived 
him fi>r ten years. By her will she gave ** all ” 
her ‘‘ personal estate ami eifects whatsoever and 
wheresoever, and of every kind soever, cither in 
possession, remaimler, reversion or t?xpectaiicy,” 
j nnto two of her children : — Held, that tlmre was 
no evidence that the widow intended to change 
the charaert'r of the fund from being real estate ; 
that there being chiklreii entitled for tlieir lives 
to the fund, it was not competent for her alone 
to cliange its cliaracter ; but that, as the property 
vested in her subject to her children's life interest, 
it was comjierent to her to have given such 
reversionary interest by will but that the words 
sh(‘ lind used were not sufficient to include it. 
(rWica v. Ltuiylandti, 4 T>c C. A Bm. 372; 20 
L. J., Oil, 441 ; il5 Jur. 570. 

Heal estate was settled by a marriage settle- 
ment, not comprising any personal estate. The 
tenant for life sold part of the land to a com- 
]vany under the powers of its act, and the ]>ro- 
eeeds were paid into court and invested. After- 
wards, the tenant for life, under the power in 
the settlement, appointed by will to his sem the 
whole of the settled estate, and the purchase- 
money of the part which had been sold. TTie 
son by will disposed of his reskiuary personal 
estate of wliicli he might be pjossessed, or over 
which he might have any power of flisposition at 
his death, mcliiding in such personal estate ‘-all 
moneys to which I maybe entitled under tlie 
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tuarrias,^ sotttoent of my father ami mother'; ; j -HoUl. that f 

m\d he hcekml that he did not by his wilUall, or as uiiuh a> lu litvttl, o1 liu huiiitinc in 
intend to dispose of aiiv real estate, but only of ' Huestiou uthcr than the fXcepbHl artielns, and 
peiNonal estate and chattels real. The tvidow of was not bnuiul t() leave a sub.danrial pormni 

the Unmiit for life, who was entitled to a ^^(arirf}nL In. rr, hemp hozen, 

was still Hvina:— Held, that the fund arisiix^^'L. A, 


froni the ^ale did not ]Jas^ i property in Possession.]— x\ husband trim- 

/. n, 2 De t.. J, ^ .s. 0 . 0 ; Id W . iw oh. . ^ ferretf nioLv in the funds in the jtiint names of 

IMeesor v. Jlon^ him>eif and wife, fnr Ihe jmrpose of inakiipi a 


Personal Property.]' 
Infra, col. Iltllh 


-See Jlonteesoe v. 


Plant and Goodwill.]— ruder a gift of ‘‘the, 
idant aiui e'oodwill of inv business in Aidersgate , 
Held, that stock in trade and furniture ; 
in the house of business did ntd pass; but it' 


■ provision Au' her ; and by his will he hepiunthed 
to his wife a life interest in “ all Ins pro]KTtv 
the that he was in possessinn of” : — Held, tluit t’ae 


Aidersgate , stock flit I not pass. Lmc v. Oirtee, 1 ikav. 'khl. 

d furniture I . „ , . 

ss • but it ■ Premises.’’ — The word “preunses ' where in a 


I mrakaHiat the house was held b,n’uete,uUor : will it is aut n.ed in its inlmary ineauinK nf 

ilk lease, of wiiicli u few years reraamed, at a ; •• prieiuissa. ■ is cs lUivaleiit to ui.iutrtenanees. 

rack rent, and exelusivelv for the purposes ot Ilmd v. Lea(LU \\ . h. ib-n 

iajsiiiess Held, that thetesiators interest in the : Theiytore. where a tesintor excepted In mi a 


| .emma device the yard and premise, where he 
I, v\V n 410 icaiTieil on his business, a house adjoining to 

t ’k ; t v' ‘ * ' i and com mimicating with his business premises,, y 

Plantation.! — Semble, that by a devise of a i ami in which he resided when he carried on 
W. 1. plantation, the stnek, iiapiements, utensils, ; his business, was not included in the exceprion. 
Ac., upon it will pass. Lui^hhnjton v. Seivell, 1 Jh. ^ ^ ^ 

4*a:, : A testator, by will, after giving annuities. 

I directed that thck'^mplus of the rents, protits, and 
Plate.] — A bequest by a testator of .all Hie i veal and personal estate should be 

furniture (except platcy and pictures) which I his trustees in the reduction of morl- 

miglir )>e in a house mentioned at his decease : — . and other charges upon his estates, fcsub- 
Jfeld. to be confined to articles pf solitl silver, ! thereto, he delivered his S, estate to trustees, 
nml not to Include a plated sorvictyin^ theyaid | ^qj. empowcied his trustees, 

house. Uelthn v. IhunMtom.^^ Gitf. ^:2ir>: 1 | permit the person entitled for life or any 

K. R. 3«JT ; Jur. (N.S.) ; 7 L. T. 73,'); 11 j gt.^jiter estate in the property, to occii})}' the 

W. H. H02. ^ 1 rnansioii, gardens, and premises ’’ rent free. 

B. after giving a legacy and an annuity to H., ; home farm had no farm-house, and the farm 
bcqueatheii to her for life a leaselmld house at j and farm were occupied by the testator 

Chebea ivhich he occupied, in case he should be|jj^ his tlcath : — Held, that the word 

residing therein at the time of his death; nud i .. '? ^^3 mean property in 

also absolutely all the furniture (except plnte | connection with the mansion and 

and ])iciures) which might be in the house at | ^yppout which the mansion could not be con- 
his decea.se ; but in^ case dm did not have the . occupied, and that it tlid not include 

benefit of these contingent bequests, the annuity ^ occupied by the testator and near thu 

was to be increased. The testator died lu the j^j.^i^^ion.l.ynse, but "not otherwise necessary for 
house at Chelsea. At lus decease there \vere in convenient occupation than as a means of 
the house a service of plateil silver, and some p with necessary farm produce. Zrf7i~ 

articles of solid silver :—H(dd. that the jilated x; Lethhrkhje, 4 i)e G. h\ 6c J. 3.5 ; 31 

articles passed to the legatee, the term plate j ^ ^ 727 ; 10 W. B. 440. HeC' 

meaning solid plate only, i/n f 3 De G. F. tk J. 253 ; '30 L. J., Ch. 388 ; 7 

A 7 td TTse of Plate, infra. .Tur. (N.S.) 21H> ; 4 L. T. 127. 

« X - - . . ^ . 1 u 1 (iJ.w House and Premises ami Messuage 

Portrait. J— A testator bequeathed the portraits i 
of himself, of lus grand fattier and gramlmother. , Premises, intia. 
of his mother and of the Duke of Scliombcrg, to i Premium.! — Her Insurance, supra. 

A. R. The testator had one portrait of himself, , 

one of his grandfather and grandmother, andj profits— Of Land.] — A gift of “the profits, 
one of hi.s mother, and a three-ciuarters portrait I arising in my will” by a codicil to a will which 
and a imrtrait in crayons of the Duke of Schom- tiispo.-etl of the rents and iirotits of real estate 
berg, ami also a picture in which the duke was Heki, to be confined to the produce of the rc^al 
represented on horseback, with a battle in the!t»^tate, Ehumd v. f bZe, 21 L. T. 80; 17 W. E. 
<iist;tnco Held, that that picture was a portrait | 97, ,q. 

of thetluke, and that it passed, together with all 'i One, possessed of a terra for years, devises all 
the other portraits, by the bequest, LemhilJnhe ) ; the ]ii'Otiis thereof to S. ; only the profits accruing 
V. Amherd (Xm’d), 13 8im. 4,53; 14 L. J., Dh. jfvom the <leath of the testator shall pass. 

73 ; 9 Jur. 359. i v. Timm, 1 P. ’HVms. 503. 


Premium .] — See Insurance, supra. 


House and Purniture to A . — ^Power to B. to ! 
choose everything he might desire from the 
Purniture. ]— A testator, by his will, devised to 
A, a cert am house ami the furniture therem. 
except w'hat he otherwise disposed of by will or 
codicil. By his cotlieil he empowered B, to choose 


the said house, except certain specified articles : 


Of Business.] — A testator directs, that 

W. F, shall, whth a' capital taken out of lus 
assets, continue his, the testator's, business : that 
ho shall bind D. G. apprentice to lumKclf ; tiiafc 
he shall take D. G. into partnershi]) at the end 
of his apprenticeship, or so soon after as he shall 
think him capable; and that D. G. shall have 
one-third of the profits of the business : D. Q. is- 


ili.fh':,: 
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B©ttt aad laterest.^—Arreai-s of aiinuity lieW ' 
to |»as«i iwuler a bequest of “ail arrears of rent 
an<! interest chie.’* ffde t. <Ti7?wf, 3 Ves. Sen, 

43tK 

Eesidenca Bent Bree, ] — A. by a eodieil to his 
will statfcil tiiat whereas"* he had made too small 
a pnnision for ins wife, he t hereby i)eqiieathed, 
to her H eei'tain animity h)r her life, and he also 
directed tlint his sai<l wift‘ ini;dit reside rent free 
in his* then i*esidcnee during her life. The 
widow inhabited tlie iuuise for some years after 
the, te-tnror’s death, hut then let it and receked 
the rent.-; — Held, that the widow, in so doing, 
■was not. icsitUng in the house ^Yithin the mean- 
ing cd; the codicil and that shewns not entitled 
to retain for her own use the rents received 
from ti’ie Itouse, but must pay them over to the 
trustees nf the will. v. Mai/, 4-t L. T. 

412,. ■■■■ 

I'nniso that, until the sale of certain premises 
ilireetetl to be sold under trust for sale, the 
settlor nral his %vife. during their joint lives and 
the survivor after the cleath of either, should be 
perrnitte«l to reside in and enjoy all or any of the 
premises rent free : — Held, that where husband 
and wife did not both elect to reside on the 
sett led premises, the proviso did not enable the 
husband to do so, Italny v. 27 L. T. 4hll 
A permission to reside in a house without pay- 
ing rent gives no right to the rents and profits 
of the house. Parkir v. Pt!rhv\ I K. 11. r)08. 
i%‘ (tUo Occupancy and Use, supra. 


Intestacy as to the remainder expectant on the 
death of M. in her one- fifth share of the residue, 
because, on tfje true ermstriK.'tion of the will ami 
codicil read together, sueli remainder had been 
effectually given to the otlier residuary legatees. 
JfHmhIe V. Shore (post, col. 1208) oTcrruIcd. 
Ptdmer, In rr. Pobner x. Annivorth, (>2 L. ,1.. 
Ch, 088'; ri8U81 .*? Oil. : 2 il. Gill : r>i) L. T. 
477 ; 42 W. R. lol—O. A. 

Securities.]-— She Money, Securities for, supra. 

Securities held by Bank— Shares— Inscribed 
Stock.] — 'SL. by will, gave to a cliarity. all the 
securities in ray name mov held, or which nuiy 
liereafter be held for me by Idoy<rs Bank, of 
r>4, 8t. James's street. London, S.W.” 3i. was 

living in India at the time of his death, and the 
banirthen held, on his behalf, besi<les a number 
( if bonds .and debentures and certiti cates of d<d.)en- 
ture stuck, tlie certitieates for 200 ordinary shares 
of the Globe Telograpli Trust Conqiany. The 
testator was also entitled to B.OOO/. Imfia three 
per cent. st<x;k, ami bad given the bank a power 
of attorney to receive tlie dividends thereon, and 
to sell the stock. The bank did not hold ain* 
certificate or doeuinent of title relating to this 
stock : — Held, that the Globe siiares -were not 
securities, and that the India stock was not in 
any sense held by the bank, and therefore neither 
of'tliese passed under the betpiest. Jlaifland^ 
In re, CMtty v. lUutland, 74 L. T. 274. 

Security, Beal .] — See Mortgage, supra. 


Eemaiuder— General Words followed by Par- 
ticular.] — A testator by his will having made 
a liequest of a sum of money secureil l.>y a mort- 
gage proct.‘i‘ded in the following terras : — i leave 
“ the reniaindor of my personal property in funds, 
Eoyal Bank, and other deposit dockets to my 
wife ab^olulely.’’ He left pecuniary legacies to 
two individuals ; — Held, that the words in 
funds, Royal Bank, ami other ileposit dockets," 
did m»t cut down the generality of the gift of 
“the remainder "of his personal estate, which 
passetl to the testator's wife under the beipiest. 
Tiijhex. Featherstonhiiuyh^i 115 L. B,. Ir. 401. 

And M‘e Money, Bemainder of, supra. 

Eesidue — Direction that Share shall fall into.] 
— A testator bequeathed the residue of his per- 
sonal estate to his wife for life, and after her 
death to his sister and three brothers in equal 
shares ; but directed that in the event of his 
sister tlying iniraarried in his wife’s lifetime 
(wliiel; ha}ipened), “ her one-fourth should fall 
into the reskliic" : — Held, that there was no 
intestuey as to the sister’s one-fourth, but that 
the whole resiilue was, on the widow’s death, 
divisible in thirds between the three other 
legatees. IhimUe v. Shore; and Ziyhffoot v. 
Purnfitil (post, col. 1205); and Crtm'nktnr v. 
Cratrnkiiir (post, col. 12<ht) cortsidered. lihoaden. 
In rc, Ltute v. Uhotuiea, 54 L. J., Gh. 573 ; 20 
Ch. I). 142 : 53 L. T. 15 ; 33 W, B^ 608, 

Testator by his will bequeathed an absolute 
interest in his reshluary estate amongst four per- 
sons, including IH., in certain shares. By a 
codicil he altered the gift in the will as to M.’s 
shai’e l>y restricting it to an interest for her life 
only, and directed that, upon Mds death, the 
same should fall into and form part” of !us 
residuary estate : and in all other respects he 
condnued his will:— Held, that there was no 




Seised.] — K,, being seised of freehold houses, 
died intestiite in 1864, leaving A. his sole heiress- 
at-law. Upon It’s death, liis widow wrongfully 
eiitereil into possession, and retained possession 
till her death in 1863, when her devisees entereil. 
A. died in 1871, without ever having entered into 
possession of the property, having tlevised to L. 
all real estate (if any) of which she might die 
seised. An action ha\ ing been brought by L. 
against the devisees of R.’s widow for recovery of 
the land: — Hell, that “seised’’ being a purely 
technical word, and there being no qualifying 
context, it must be construed according to its 
technical meaning : and that as A. at the time of 
her death luul no seisin at law or in fact, the 
pro})ertv did not pass under her tlevise. Leneli 
V. 47 L. J., Ch. 876 : 9 Ch. I). 42 ; 39 L. T. 
242; *27 W. 11. 99— 0. A. 

“ Settled Bunds.*’] — By a marriage settlement, 
a husband covenanted that his representative 
should, after his death, pay a sum of money to 
tlie trustees of the settlement to liehehl by them 
upon, tile trusts thereof. The husband dieil, and 
the covenant was never called into operation b>y 
the wife, the only persim who hud any interest 
in its performance. By her will she made a 
betquest of “ all her husband’s settled fumls’* : — 
Held, that ids gift did not include tiie money 
covenanted to be paid under the settlement, 
Moysey v. Stmrt, 23 L. T. 644. 

Settlement, Property not included in."] — By 
an ante-nuptial settlement a sum of 7,356/., the 
property of the wife, was vested in trustees in 
trust, that if tlie husband siioiikl, within six 
mouths, secure payment to them of 4,06*)/. by 
mortgage of certain hereditaments belonging to 
him; they would pay him 4,365/., part of the 
7,3501, (of 'which 356/, was to be for his own 


i 
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“ Shares” in Company-Debenture*.]-Ate3- , “ 7 /levisea au ms 

tator bequeathed all his stock, shares, and debcn- I'oasohold goods, cattle, com, haj, aiul imple- 
tm-es in the M. bank, shares in four other ments of husbanchj, and st^k belonging to his 

companies (including the A. gas company), ami 1 ndf^L'lir-Hcdf th^ 

ail other shares in banks or public companies, to tiis wilt toi are . tic i, tlu 

not otherwise disposed of. At the time of his “ ™al*o^e being included in the lease, the 
death the testato? possessed one hundred and ‘^at as well as the stock n husbandry, 

thirty-five shares in the A. gas company, and will pass by the bequest. Bm>hsha,A-/. Mont- 
also 2,000Z. debentures in that company : — Held, * -tUv. b-±. 

that the debentures did not pass under the Farming Stock, supra, 

bequest. L^ianl y. Lmie (post, col. 1205) ques- 
tioned. mikm Y. ArMm, 17 L. E., Ir. 636— Books and Wine.]— A testator gave to 

C. A. his widow for her own absolute use and disposal 

A bequest of all a testator’s “ shares ” in a “ all his furniture, linen, plate, pictures, car- 
public company will not pass debenture stock, riages, horses, and, other live and dead stock 
.Dictum of James, L. J.. iu Attree v. Htme (9 wiiich might be in his use and possession ” at the 
Ch. 1). 341)) discussed and explained. Ikdman, [time of his death Held, that the wine, which 


WILL — Coiutruethm . 



“Stock Standing in my ISJame.”]— Where a 
testator inade ti specihc bequest e£ “ all my stock 
staiuliiig in my name in various companies) 
together wirli all bumls, ; — Held, that sums 

in consols, anti in new three per cent, annui- 
ties, .‘I thirty years* annuity, also sums of Mew 
Zealanti four per cent, stock ; of Victoria, 1888, 
four per cent, stock ; df Xew {South Wales four 
per cent, stock ; of Metro} )oli tan board of works 
.stock : of Xortingham cor[)oration stock and 
dividends, pitssetl under the bet}uest. Pur raft, 
In ;r, Par ruff v. Parrott, .*)3 L. T. 12. 

-I nd nve Funds, Money in The, su})ra. 

Things.] — Under a devise to A., of the testa- 
tor's hou.se. with the lands thereunto adjoining 
as then used and occupied by himself, and also 
all the household and other furniture, ])ictures, 
plate, books, and other things whatsoever u.suall,y 
therein, or considered as belonging thereto, 
except ojdy cash, bank-notes, and securities for 
money, — neitlier carriages, carriage and riding 
horses, used by the testator for the accommiKla- 
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be used for repairing the houses tlieiviipon. ur j 
otherwise, for the 'beiictir or advantage of his ! 
estate, and that the sattic shoiiLl ))e sold, and the ' 
neaiey arising therefrom should bo applied,"' kc.: j 
— Held, devise to M. carried the iin<lerwo<HL aiul i 
that trustees, leaving siiffieieiit timber for repairs. ' 
might cut jiil tit riniber, except ornamenral. ; 
ifutler V, Borfon, 5 Madil. 40 ; 21 It. it. 272. i 

Use of House.]— Testator divided his will into j 
sevt-ral clauses ov articles, winch he numben-d ; •' 
ami after appointing several trustees, and pro-' 
vidiug for their succession, he by the second | 
artielc of his will bequeathed to his trustees | 
in mist for the use of his wife ami chihlreni 
as tliereinafter detailed, viz. all his household ' 
furniture, plate, medals, china, linen, books, 
piiintings, prints, wines, provisions, horses, car- 
riages, <,*ows. and sheep, and all other live 
and dead stock in and about his premises, with 
all his ready money in his house and at his 
agent's and banker's, with all moneys due to him 
at the time of his decease ; also he gave and 
<levise<l all and every his dwelling-house and 
mansion, buildings, gardens, and lands, with 
the appurtenances, and all his real estates, upon 
trust as aforesaid, and upon the uses thereafter 
stated, that is to say, all his real estate in and 
about Donne Hill, kc.. until the youngest of his 
surviving’ children attained the age of twenty- 
live years ; at that period he willed that his 
eldest surviving child should be put into posses- 
sion of all his freehold and leasehold property, 
including all timber and underwood, and all 
personal property on the estates. By a subse- 
quent article he appointed his eldest .son, or nexr 
surviving chihl in seniority, his residuary legatee. 
There were other clauses in the will, and also a 
testamentary writing, from which it appeared 
to have been a principal object of the testator to 
give lus children the advantage of having tlie 
same home for a period after his death as they had 
enjoyed in his lifetime : — Held, upon these 
clauses taken together, tliat the enjoyment and 
rents of the testator’s real estates devised by the 
will belonged to the testator’s wife and children 
generally (subject or -not subject to a discre- 
tionary power of. regulation in the trustees) 
until the attainment by the youngest surviving 
cliild of the age of twenty-fi,ve : held, also, 
that the property described as all tlie testators 
ready money in his house, ckc., did not belong 
to the residuary legatee, and did not fall 
within the description of all personal property 
on the estates, <kc., but was to be applied for the 
beneht of the wife and children. Jlontre,sor v. 
J/outresor, 1 Golly. 693, 

Ser also Occupancy and Residence, supra. 

Right to let,] — A testator devised a 

house and premises to trustees, desiring that tlie 
use and enjoyment of the same should bo oiiered 
rent free to his eldest child for the time being as 
-long as he or she should please ; and in case of 
refusal, or of his or her ceasing to occupy the 
same, then the house and premises were to be 
oiferetl to his otlicr children in succession : — 
Held, that a personal occupation was required, 
but that this wms satisfied by keeping furniture 
and a servant in the house wdth occasional oc- 
cupation ; but the house and premises could 
not be let. Mavlarm v. Stainton^ 27 L. J,, 
Oh. 442 ; 4 Jur. (H.S.) 199. 

A testator desired that his two sons might 
have “ the use and occupation ” of certain lands 


they paying a stated rent ; and tluit iii default of 
imyment, or if they converted the arable land 
into tillage, they should no longer have “pos- 
session’* thereof: — Held, that personal use and 
occupation was not enjoined, and that they 
might underlet. JRahheBi v. Squin\ 19 Btniv, 
70 ; 1 Jur. (XS.) 218, Afiirmetl 4 Be (1. J. 40t; ; 
28 L. J., Ch. 505 ; 7 W, H, 057. 

Use of Hate.] — I bequeath to my wife all 
the household furniture and movable goods am! 
ciiattels in and belonging to my dwelling-house, 
except my books ; i bequeath to her the use of 
niy plate, with powder to dispose of sitch ptuaiou 
thereof as slio shall think proper”: — Held, 
that the wife took a life interest onH in the 
plate, and that, as she had nut disposed of it 
duringher life, it fell into the residue. 

V, Lujiugham, 3 Jo. A Lat. 188 ; 9 Ir. liq. E. 129. 

Of Wine and Consumable Stores,] — 

Devise upon trust to permit M, to liave the use 
and enjoyment of house and premises free of 
ground rent, and also of all iioiisehohl furniture, 
carriages, horses, goods, wines, linen. Ac., in or 
about the house for life or widowhood : — HeUI, 
M.pvas not to be eoniined to the personal use and 
enjoyment of the house, furniture, and eifects, 
and that she was entitled to the wines and other 
coiisumable articles absolutely, Clh'e v. 

2 Eq. R. 913 ; Kay, (>00 ; 23 L. J., Gh. 981, 

And Hce Wine, infra. 

Of Book Debts or Capital in Business.] — 

A, bequeathed his stock-in-trade, Ac., lu his wife 
and son to be uscfl by them in his trade aiid 
business, wdiich he directed to be carried on by 
them, in partnership, <luring the wid(wvhoo<i of 
his wife; “and for that purpose they were to 
have the use of the bonk de})ts or capital wlsHdi 
he at his death might have employed therein — 
Held, that the widow and son were entitled 
to the book debts or capital absolutely. Tt-ynj 
v. Tevnj, 33 Beav. 232 ; 9 L. T. HU) ; ‘ 12 W. E. 
83 , ■ 

Vertu, Objects of.] — A. by his will bequeatlied 
unto his wife absolutely all his or her jew’cls. 
trinkets, gold and silver plate, ornamental aiul 
other china, and all objects of vertu ami taste ; 
and he directed that his said wife should he 
entitled, during her life, to his lease! lold 
messuage, with the appurtenances, in Carlton 
House terrace, and the statuary, furniture, and 
other effects purchased by him therewith, or 
wiiich might be therein at the time of his 
decease. After his death, the said leasehold 
premises, statuary, and effects w^ero directed to 
be sold, and the produce wms ma<lc part of his 
residuary estate. There were in the said house 
at the testators death, but not purchased by” him 
therewith, ten pictures valuetl at 15,000?. — Held, 
that the words “objects of vertu and taste” 
were intended to include only things ejustlem 
generis with those enumerated, aiul did not 
include the pictures, but that these passed under 
the gift of the furniture, statuary, and effects in 
the "said leasehold messuage. Lmie^hmntgk 
{Lord)^ In re^ BrUgnmti v. Fitzgerald (^Lord 
Othd), 50 L. J., Ch. 9 ; 44 L. T, 408. 

Wine, “as much as She requires for Con- 
sumption,^^]— By his will the testator bequeathed 
to’B. certain other levies, - ‘also all consumable 
stores in my houses except' mdnes, with respect to 
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which she may have as much as she requires for 
consumption in the house, and with respect to the 
rest as to which I have hereafter given specific 
directions in dealing with my house,” In a sub- 
sequent part of the will the testator gave to his 
trustees his house and all the fiuniture, plate, 
linen, china, wines, and other goods, chattels, and 
effects therein at the time of his decease, and 
certain other premises occupied by him, in trust 
to permit B, to use and occupy such house, 
furniture, plate, china, and other things, and to 
consume as much as she cared to do of his wines 
for and during her life, free of all rent or com- 
pensation of the same, and free of all obligation 
to repair or insure the premises or property 
(which he expressly directed his trustees to do), 
and free of all rates, taxes, tithes, and. other out- 
goings (all of which he directed his trustees to 
discharge) ; and after the death of B. the house 
and property were to fall into and form part of 
liis residuary estate : — Held, that B. was only 
entitled to the wines which she might require 
for consumption ; that the rule vdth regard to 
gifts of ail consumable articles could not be 
extended to a gift such as this ; and that B. was 
not eiititled to ail the wanes absolutely, though 
it might be that she and her friends would con- 
sume the whole during her occiipation of the 
house. Coluer^ In. MilUMn v. Snelling^ 55 
L. T. 344, 

Ani see Use of Wine, supra. 

ii. Local Description of Real Estate. 

Kingdom of England” — Whether Wales 
included,] — A testator devised “ all my manors, 
messuages, lands, tenements, and hereditaments, 
wdiether freehold, leasehold, or copyhold, situate 
in the several parishes of M., C., L- and W., and 
also in the city of B., or elsewhere in the king- 
dom of England ” ; he had no lands in England, 
except in the places specified in the will, but he 
had a large estate in Wales, in the county of 
Carinartiien ; qumre, whether the devise passed 
the Carmarthen estate. Oheden v. Clifden^ 2 
Buss. 309. 

County or Place.] — ^A will contained the 
following devise : “ I give my mansion-house at 
Tedworth, in the county of Hants, and all my 
manors, farms, lands, tenements, and heredita- 
ments in the county of Hants, devised to me by 
my late husband, subject to annuities charged 
thei'con by his will, and subject to an annuity 
charged thereon by me, and all other heredita- 
ments in the county of Hants to w’hich I am or 
shall be entitled at my death, all which here- 
ditaments in the county of Hants are hereafter 
described or referred to as my Tedworth estate.” 
The Tedworth estate was partly in the county of 
Hants, and partly in the county of Wilts, and 
had long been enjoyed as one property. There 
was no boundary or division line, natuml or 
artificial, between the two counties ; and the 
mansion-house was largely disproportion ed to 
the estate in Hants : — Held, that that p)ortion 
only of the Tedworth estate w'hich was in the 
county of Plants passed under this devise. Web- 
ber V. Sta'nley, 15 0. B. (N.S.) 698; 33 L. J., 
C. P.'217 ; 10 Jur. (N.S.) 657 ; 10 L. T. 417 ; 12 
W. R. 833. 

Devise of all the freehold and real • and lease- 
hold estates in the counties of Lincoln and 
Cambridge (except such as I have hereinbefore 
disposed of), “ and all the leasehold lands ” at 


S., in the “ county of Dorset, and elsewhere, 
which 1 can dispose of by this my wail” : — Held, 
that it paSvsed freeholds in Norfolk and elsewdiere 
wherever situate. Rhine ij Marriott fd2 Beav. 
643. 

Under a devise of all the testator’s freehold 
lands situate in the parish of C., with their 
appurtenances, land in two adjoining parishes, 
wdiicli had ahvays been let with the lands in the 
parish of C., and occupied by the same tenant, 
held not to pass. Erans v. Angell^ 26 Beav. 202 ; 
5 Jur. (N.S.) 134. 

A testator devised his estate, called “ Arkley 
Hall I’arin, in the parish of Ridge,” upon certain 
trusts for A., and his wall contained a residuary 
devise in favour of other persons. It wais shewn 
that certain lands in other parishes had been 
purchased by the testator, and added to Arkley 
Hall Farm, and had been constantly let wdth it"; 
— Pleld, nevertheless, that the land in other 
parishes did not pass under the devise of “ Ark- 
ley Hall P’arm,” but w^ent to the residuary 
devisees. Pedley v. Dodds, L. R. 2 Etp 819 ; 12 
Jur. (N.S.) 759 ; 14 L. T. 823 ; 14 W. R. 884. 

A wall contained a general devise of all the 
testatrix’s messuages, hereditaments, Ac., at 
: Holton-le-Clay, and a subsequent devise of all 
her copyholds at X., Y. and elsewhere. The 
testatrix had no other copyholds, except those 
at X., Y. and at Holton-le-Clay. The Master 
of the Rolls was, under the circumstances, of 
opinion that the copyhold at Holton-le-Clay 
passed by the first devise, but directed a case 
to be sent for the opinion of the court of com- 
mon pleas. Dorr ell v. Haigh, 7 L. J., Ch. 139 ; 
2 Jur. 229. 

Testator, having freehold, copyhold, and lease- 
I hold estates, some of w^hich were wathin the 
liberties of the city of H., and others within 
the county of H., but out of the liberties of the 
city, devised all his freehold, copyhold, and lease- 
hold tenements in the city of H. or the liberties 
thereof, in the county of H., and his tw'o lease- 
hold houses on Ludgate Hill, in the city of , 
London, to trustees in trust to sell. In a codicil 
he spoke of the sale authorised by his will of his 
estates in the city and county of H. : — Held, 
that the estate in the county. of H., but out of 
the liberties of the city, ditl not pass by the 
devise to the trustees. Moser v. Platt, 14 Sim. 
95 ; 8 Jur. 389. 

A testator, who died in 1818, after devising a 
freehold house to his wife and her heirs, devised 
a residue of his freehold estates, situate in four 
specified parishes, or elsewhere in the county of 
Cambridge, to two trustees and their heirs, upon 
the trusts thereinafter declared concerning the 
same, that is to say, upon trust that they should 
sell his several copyholds in the parishes afore- 
said, and, after satisfying the costs of the sale 
out of the moneys thence arising, should pay 
the residue to his executor for the purpose of 
satisfying in the first place certain legacies ; and 
he then devised all the residue of his real and 
personal estate to A. B. The testator, besides 
freeholds and copyholds situate in the four 
parishes, had freeholds not situate in the county 
of Cambridge, and copyholds not situate within 
the four parishes, and all the copyholds had 
been surrendered to the use of his will : — Held, , 
that the beneficial interests in all the freeholds,, 
whether situate in the county of Cambridge or 
elsewhere, passed to the residuary devisee ; that 
tlie legacies were a charge only on the copy- 
holds situate in the four parishes ; that no estate 



Quantity.]— The 'testator had in 183$ taken 
a conveyance of a farm of forty-one acres by the 
description of “ all that messuage called U., with 
the gardens, outbuildings, &c., containing one 
acre and three-quarters and also all tiiat piece,” 
&c. ; the conveyance then enumerating six or 
seven other parcels,.the whole forming one farm, 
in one occupation The testator then mortgaged 
the whole by the same description for 1,000?. 
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ill those copyholds passed to the trustees, but 
only a power to sell; that any surplus of the 
nioiieys arising from the sale which might remain 
after satisfying the legacies, passed by the resi- 
duary clause ; that the copyhold not situate 
within the four parishes passed to residuary 
devisees. White v. Vitty, 2 Eiiss. 484. See this 
/wrMer, 4 Euss. 584. 


Situation or Street.]-— A. bequeathed to his 
son all those his freehold brewliouse, buildings, 
and premises, situate in S. vStreet, whereon for 
many years, he had carried on the business of a 
brewer (except a site of a portion of the premises 
on which stood a room used as a counting-house); 
and also all that piece of land with the old malt- 
house standing thereon situate near S. Street. 
The testator had for forty-five years carried on 
business as a brewer on freehold premises, situate 
behind certain houses in S. Street. On a plot of 
land situate about 218 feet from S. Street, he 
had, upon a piece of building land bought by 
him some years before his death, built a malt- 
house and a carpenter’s shop : — Held, that the 
malthouse did not pass to the son under the 
description of all the testator’s freehold brew- 
house, buildings, and premises in ■ S. Street. 
Lamhert v. Overton^ 11 L. T. 508. 

A person purchased a piece of land abutting 
on 0. Street on the east and T. Street on the 
west. He built two houses, one in 0. Street and 
the other in T. Street, and he divided the property 
into two portions. He devised “all that his 
freehold estate situate in T. Street” : — Held, that 
the whole property passed. Harmmi v. Grimier^ 
35 Beav. 478. 

A gift of “messuages and premises, situate 
No. 4,” &e., held to pass garden ground occupied 
with the house, No. 4, but on the opposite side 
of the road. H'lhm y. Hihon, 1 N. E. 532 ; 32 
I.. J., Ch. 374 ; 9 Jur. (n.s.) 511 ; 8 L. T. 195 ; 
11 W. E. 455. 

A testator resided in Caniperdown House, and 
had eleven houses in Caniperdown Place, and 
three in the rear, in Ship Eow, all being leasehold. 
He bequeathed his leasehold estates situate 
Camperdown Plouse, Camperdown Place, to his 
wife, for life. After her death, he bequeathed 
another leasehold to A., and the other leaseholds, 
viz. fourteen houses Camperdown, to B. Held, 
tlie fifteen houses passed to B. Armstrong v. 
Bneldand, 18 Beav. 204. 

A testator bought at one time certain houses 
in Bullen Court, in the Strand, and in Maiden 
Lane. The houses in the Strand were adjoining 
the houses in Bullen Court, which leads into 
that street. By his will he devised his freehold 
estates in Bullen Court, Strand, and Maiden 
Lane, in the county of Middlesex, to A, and B. : 
— field, that the houses in the Strand passed 
under the devise. OauntUtt v. Carter, 17 Beav. 
580 ; 23 L. J., Ch. 219 ; 17 Jur. 981 ; 1 W. E. 
500. 

A testatrix devised all her messuages in Den- 
mark Court. She had five houses in the court, 
and another which fronted towards the Strand, 
and formed one side of a covererl jiassage leading 
to the place where tlie five stood, and to the 
back of which was attached an out-building, 
abutting on gi-ound within the court. The vice- 
chancellor having decided that the five houses 
only passed, ^ the Lord Chancellor, on appeal, 
directed an ejectment to be brought by the heir- 
at-law against the devisee, and, on a verdict 
being found for the defendant, reversed the 


decision of the court below, and made a declara- 
tion that the house fronting towards the Strand 
passed with the other five. Keioton v. Lucas, 
1 Myl. & Cr. 391. Eeversing 6 Sim. 54. 


Name of Estate.]-— It is the ordinary rule of a 
court of equity, in cases wdiere an heir disputes 
the will, to grant an issue to try that question ; 
but where he does not dispute it but acts under 
it, merely denying that certain portions of the 
land pass under the description used in it, a court 
of equity has full jurisdiction to determine the 
question thus raised without granting an issue, or 
may grant such issue at its discretion. In such 
a case parol evidence of what was considered in 
the lifetime of the testator to be the extent of 
the lands constituting the estate is receivable. 
A testator, who described himself as of “ Ashford 
Hall in the county of Salop,” devised “all my 
estates in Shropshire, called Ashford Hall,” to 
trustees for sale : — Held, that this description 
was not confined to the mansion-house so called, 
and the lands immediately adjoining, but ex- 
tended to such other lands in Shropshire as he 
possessed at the time of making his will, JMchetts 
V. Turguand, 1 H. L, Cas. 478. 

A devise in 1844 of “all my Quendon Hall 
estates in Essex.” The testatrix at the date 
of her will, and at her death, bad a mansion 
called Quendon Hall, and land around it, and 
also other detached farms in Essex. There was 
no parish of Quendon Hall, nor was the term 
“ Quendon Hall estates ” a recognised appella- 
tion of any particular property ; — Pleld, that 
extrinsic evidence was admissible to shew what 
estates the testatrix understood to be comprised 
in that description. For this purpose, old 
account books, in the handwriting of the tes- 
tatrix, one containing “an account of timber 
cut down on the Quendon estate,” and a paper 
headed, “1844, Quendon Hall Farms,” written 
by the testatrix at about the date of her will, 
were received in evidence. Evidence was also 
admitted to prove that much of the property 
had been derived by the testatrix under the will 
of a relative who had appended to her gift a 
direction that her devisee should assume the 
name and arms of Cranmer, particularly as the 
testatrix in this cause had annexed alike con- 
dition to the above-mentioned devise. Wehh v. 
Byng, 1 K. & J. 580 ; 1 Jur. (N.a.) 696. 

Under a power in a settlement, H. devised 
lands called Claggetts and Sievelands, in the 
parish of Buxted, to W. There were lands de- 
sciibed in the settlement as Claggetts and Hieve- 
lands, in the parish of Buxted, and there were 
also other lands in the parish of Buxted described 
in the settlement by other names. Evidence 
was adduced to shew that all these lands were, 
at the time of the will, and before and since, 
held by one tenant, and that the whole were 
known as Claggetts Farm : — Held, that all the 
lands known as Claggetts Farm passed by the 
devise. Whitfield Y. Lmiqdale, 45 L. J,, Oh. 177 ; 

1 1 Ch. D. 61 ; 33 L. T. 592* ; 24 W. E. 313. 



WILL 


Construction . 1 17g 

Afterwards, by will, he devised all my freehold and profits of a certain garden called the “ Malt- 

::,hoiBe..and,pre^^^ sell, ' ’’ •' ' " "" ' ' " ' " 

and pay the said mortgage, and then pay 950^. bequeathed 
legacies ; and gave all the rest and residue of his ' • * - 
estate over : — Held, as between the residuary 
legatees and heir-at-laiv, that the whole forty-one _ 

acres passed by the words house and premises all his real and personal estate, not" other 
at U; V. Vml, 1 Jur. (K.s,) 751 ; 3 W. E. disposed of, to T. S'., the defendant. The question 

^ ^ , I’aised was, whether the “ Malthouse Ganleii ” 

testator, who was possessed of three leasehold claimed, passed by the devise to the plaintiff 
houses m K. street, bequeathedi^two houses in Held, that the “ Malthouse Garden ” passed under 
Iv. Street ” in trust for P. for life, and then to the devise, and that the words -rtliereto beloin*-- 
lorm part of his residuary gift. The \vill con- ing” referred to the whole subject of the first part 
tamed no other references to the testator’s houses of the devise, viz. the malthouse ami the two 
in K. tetreet : Held, that two of the houses cottages ; and that evidence of the intention of 
passed under the gift, and that P. was entitled to the testatoi- was not admissible, as there was no 
elect which he would take. 'Jajjlef/ v. Eagletoii, latent ambiguity in the language of the will 
12 Ch. D. G83 ; 28 W. E. 239. . Boloro v . S^ffield, 71 L. T. 292. 

A testator devised his mansion and estate, - 

called Cleve Court, with the appurtenances, upon Description by Double Limitation.! The 

certain trusts, and gave the residue of ]iis pro- testator devised fi’oeliold and other property to 
perty of every description, other than those E. H. for life, and at her decease he gave the 
theremhetore mentioned, upon other trusts. The same, together with his copyhold and leasehold 
testator had contracted, before the date of his property “ situate at C., in the iiarish of S N ” 
will, to purchase an estate near and adjoining to to J. N. xi. Held, that J. N. A. took no estate 
the Oleve Court estate, which was conveyed to or interest in the copyhold or leaseliold property 
him subsequent^ He also purchased, after the till the death of E. N., but that it passed to the 
<mte ot Ins will several other small properties lieir-at-law in the meantime; and that the 
aa.iomnig the Cleve Court estate :~Held, that bequest of the leaseholds did not include other 
evidence was admissible to shew what property leaseholds of the testator in the parish of S N 
the testator designated by the particular descrip- but at some distance from C. Attwafer v aV- 
tion up to the time of his death, and that all the water^ 18 Beav. 330 ; 23 L. J , Ch 692 • IS Tnr 
property acquired after the date of the will and 50 ; 2 W. E. 81. ’ 

treated by the testator imniediately before his A father devised his freehold property at M 
to the Cleve^ Court estate, in trust for his children, a son and daugliter, 

He had no freehold property at M., but 

L T "“d™ fourth iharis of ome 

L 1 o36 19 E. 841 in E., which M. adjoined, and in which parish 

r-Held, that the property ki E 
^ not include the house and curtilage, descended to the heir-at-law. liLdm- v. Wood 
though in fact locally situate in the field, and 46 L. J.. Cli. 728 ; 4 Ch D 885 • 36 T t’ 
such house and curtilage pass by a bequest of 373. ’ • • > • -i* 

E ™Ea^ 4 S'}-‘'iqW ^ ^ devise of “two improved gz-ound-rents in the 

u ummn, ii. k. i 483 , 19 W. E. 90, Queen’s Eoad, Halston.” The testator had no 

TT , ground-rents, but owned one ground-rent 

TfiftnTi ’ — ^Alte- issuing in respect of houses in the immediate 

of Te^tato^W ^ neighbourhood of the Queen’s Eoad, in the parish 

AmmTT368 of S., not in the immediate neighbour- 

following bequest I hood of Queen’s Eosid. The houses in H and S 
*AncS- ^Tnn premises caUed the were about a quarter of a mile out of Dalston 

mention this legacy. ^ At the date of the will the 

course of reconstruction, Place and Occupation.!— A testator de- 

lun to^ir^t of separating two rooms from the vised all his lands “ situated at or within Dorm- 

o 1 was to occupy stone, in the occupation of J.” The testator was 

_ em as o- Phop. The alterations were completed seised of two farms, both in the occupation of T 

The greater part of ea4 of 

occupied the parish of Dormstorie, but three closes of one 
as a shop by a tenant of the testator. Prior to and one close of the other wSe mspLf velv 

premises were situate in an adjoining parish In each case the 

nn to continued portion which was not in the parish of Dorm stone 

up to the date ot his death to reside in the inn, immediately adjoined the remainder of tho fnvm 

until aZ th^r?«wT- I'oundaiy, whZ Z, in the one case% high Z . 

elate of his will, It was concluded and, in the other, a fence In the latpf eni fbe 

Mwa>-ds,^i^h.Tm from the fence :-Held, that the devise 

oompiised the four closes adioining the parish of 

‘‘ Thereto heloi^g "-Evidence of Teetater-s S&Tt f-Twuwi ’ 

he seiZii 


house Garden,” J. S. by hif 
the malting-offic 
adjoining cottages, and 'the i 

offices thereto belonging” to J. ^ 

and^ bj' a codicU of a subsequent datc^ devised 

‘wise 
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pnrdiasea by him consisting of closes A., B., C., stratio. Travers v. mundell (sup 
b. and i., with the timber ,smd coal mines, giiished. Staiilei/ y. Stanley (suprf 
to trustees in trust for his son 0. for life, with upon. Seal, In re, Seal y. Taylor, 6 
remainderto theuseofO.’s children as he should 275 ; [1894] 1 Ch. 316 : 70 L. T 329- 
by deed or will appoint, and in default of appoint" 
rapt to the use of 0, s right heirs. 0., by his 
•will, after reciting the devise in his father’s will 

(but TOthout enumerating the closes), appointed ^ deques., oi me n 

all that part ot the property devised by his fortune in India, not extended under the 
father s Will and therein described as that part words, " ' — 

of Rigb 3 ’’s estate purchased by his father con- 
sisting of A,, B., C. and F. ' ' ' ' ' ‘ 

not includinj 


iii. Local Description of Persomlty, 
Country or Colony.] —Bequest of the test; 


ator’s 

general 

:ory: 

. ... 

^een the will and 
some on its passage to England 
adUr V. Timier, S Ves. 617. 
note due to a testator domiciled 
a person resident at the Cape, 
Is, “property I shall leave in 
,, - - rey v. Harrison, 16 Jur. IIHO * 

thatthe|l W. R.99. , , 

testator gave the interest of all the propertv 

hich might be he should leave at the Cape of Good Hope to hie 

''rn after to his children, and a 

Iravers v. question arose whether a note for 5007., found 
. _ by the master to be payable in London, formed 

that it did, themaker 
_ resident in the colony, Ih. 

A testator resident in England at the time of 
“all his estate 

I ^fleets in Mauritius.” At the time of his 
the death the purchase -money of real estate in 
Mauritius sold by him to persons residing in 
that island was due to him. He was not donii- 

Txrw -n — I ciled in Mauritius 

YVnere a will contained a devise of hcredita- ‘ 

described Mauritius. 

, and it was proved 165 

that the testatrix had an estate at Techvorth B 
extending into the twm counties of Hants and in \ 

M'ilts, but which had been dealt with without si sting 
regard to the county division, and the will all th? testator’ 
conramed various indications derived from the tions. Drake 
limitations of ^ the estate, and the value of the Ch. 786. 

Hants and Wilts portions of it, tending to shew A testator bequeathed 
ill testatrix must have intended to deal stocks, funds, shares and 
with the wiiole estate ; — Held, that although no other his perauut 
ene of these circumstances alone woukrhave North American 
•contiollecl the words of the devise, their cumula- otherw' 
tive force was sufficient to justify the rejection 
■of the wmrds “ in the county of Hants ” as r ■■ - 
-demonstratio. 

Evidence of the intention of a testator 
mistalm in the^ of his x.i::, L , 

-admissible, and an issue will not be directed 
this ground to try w”' ' 

words were or 

Y. StajiUy, 2 J. & H.*491 ; 7 L. T. 

■W.^R. 857. 

B. devised to his wife during widowhood “ i 

residence called S. House, and { ' 

as the same are now occupied by me.” 
years before making this devise he had let 
two cif his sons for the purposes of their business, 

-an office standing ir. the C. H 

the stable and coach-house belonging to the 
house, except a room on the first fioor of the 
coach -house to wiiich the only access was through 
the house, and the sons were in occupation till his 
death Held, that the devise included the room 


. temporal estate,” in the introductorv 
.. , - ill) "to the property in Engla 

^ wnth the timber, but part remitted from India betw ' 

the mines, to his twm sons T. and the death, and som( 

J. ; and he appointed the mines under the land at his death. Sadie 
which ho had appointed to T. and J. to his four A promissory note 
-other children. The tAvo omitted closes, D. and in England, by a ' 

E.. lay between the other four : — Held, that the passes-by the wordl 
•corpus of the estate devised by the father W'as the colony?-.” Scar 
sufficiently designated in the son’s will , ^ ''■ 

enumeration of the four closes instead of the 

six w’as a falsa demonstratio wi ’_I- 

rejected ; and that the whole of the six” closes 
passed under the appointment. 

Dhindell, 6 Ch. B. 436 ; 36 L. T. 34L 

In construing a will of real estate, the court part of such bequest 
wall look at the nature and circumstances of the bein[ ' " • - 

property and at the value of the subjects of the A ........ ..oiucu. xu 

various devisees, and if the whole will, read by his death bequeathed to his" 

the light of such circumstances, discloses inten- - ■ ■ 

tion inconsistent with restrictive words in 
•ilescnptioii of the subject of a devise, those re- 
strictive w^ords may, as a matter of construction, 
be rejected as a falsa demonstratio. 

ments “ in the county of Hants,’ 
as “my Tedw'orth estate,” ' ' 


Held, that this debt w^as 
in the bequest of his property in 
Guthrie v. Walrond, 52 L. J Ch 
; 22 Ch. D. 573 ; 47 L. T. 614 ; 31 W. b’ 2851 
quest of “ my property not in England and 
le hands of my attorney abroad, W., con- 
-g of Russian bonds, &c. Held, to pass 
•’s property abroad without lirnita- 
v. Martin, 23 Beav. 89 ; 26 L. J., 

all his American 
, . , securities, and all 

ins personal property in America, or the 
^ — nerican colonies of Great Britain, or 
;jse, coming under the designation of pro- 
'r. +• 1 ^ ^t)rth American colonies 

a falsa of Great Britain, including all such properties 
which might be secured, or the title evidenced 
- specialty or other instrument being at 

will, is not his, testators, death in this country or else- 
1 .u .. ^ on wffiere, upon certain trusts. The testator woe 

ware nofpAonLT^Tir^Sk amongst other stock, funds and securi- 

01 e not pa; t of the will, ^tanl^j ties to shares and bonds in the Pennsylvania 

. -1 , ! h. L. 13b , 10 Eailroad Company, Tennessee and Ohio shares 

rvTT various other companies, 

. Brazilian bonds, old and new Mexican bonds 

premises tlmreto and other South American securities Held ’ 
borne that such shares, bonds and other South Ameri- 
to can securities passed under the designation of 

Residuar}’’ disposition of all the testator’s real 
and^ personal estate in Jamaica, in trust, to be 
remitted to England, w'as held specific, and not 
to include a debt originally upon bond and iudg- 
inchide ^^1 Jamaica, and afterwards farther secured 

lo^fhP ^ ladgment in England, under which 

thUesteW^ If .ancl being considered undisposed 

Me ot the h i”stace, to the debts, 

. court COM ^ ^ ® ’^®s- 1*9 ; 5 B. E. 6. 

K yia-oe.]_Held, as against a claim 

false demon- by pecuniary legatees to marshal, that where 


included 
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there was a gift of all property, freehold, copy- 
hold, and leasehold, at particular places and 
elsewhere in the county of Somerset, and all 
other real and personal estates whatsoever 
(testator not having, as it appeared, and the 
court observed, any real or leasehold property 
except in Somei'setsliire), the gift was specific, and 
not liable to be niarshalled either as to leasehold 
or other property. Si/nionfi v. James^ 2 Y. & C. 
C. C. 301. 

A testator gave **3,11 property belonging to him 
in the county of W.” In that county he was 
entitled to collieries, in respect of which debts 
were due to him : — Held, that these debts passed 
under the gifts. Tyrone (^EarV) v. Waterford 
(Marqul^, 1 De G. F. & J. 613 : 29 L. J., Ch. 
486 ; 6 Jur. (N.fS.) 567 ; 8 W. E. 454. 

One devises to his wife all his personal estate 
at W. ; this is a specific legacy, and to be pre- 
ferred to pecuniary legacies in case of deficiency 
of assets ; all the testator’s personal estate that 
was at W. at his death shall pass, tliough not 
there at the making of the will. Sayer v. 
Sayer, 2 Vern. 688 ; ’ Pre. Ch. 392 ; Gilb.' Exch. 
E.87, 

In the City of London.] — A testatrix 

bequeathed her shares in a bank to the persons 
named in her will, and bequeathed the residue 
and remainder of tier money, estate, and effects, 
whatsoever and wheresoever situate, to A., one of 
the legatees of the shares. By a codicil she 
devised and bequeathed her estate and interest 
in certain freehold houses in the city of London, 
and “ all and every other my estate and effects in 
the city of London,” to B. The shares were in 
■ a bank, the head office of which was in the city, 
and the testatrix also had a balance at a banker’s 
in the city : — Held, that the shares passed under 
the will, and that the balance at the banker’s being 
a debt, passed to the residuary legatee, Mliodes 
v. Rhodes, 22 W, E. 835. 

“At Bank.”] — Bequest of “half my property 
at E.’s bank,” At the time of his will and of his 
death the testator had at E.’s bank in Paris a 
.cash balance and certificates of French shares, 
some inscribed and some transferable by delivery, 
which were deposited with the bankers, who 
received the dividends and carried them to his 
credit. He had nothing else at the bank : — 
Held, by the court of first instance, that only 
half of the cash balance passed by the bequest ; 
hut held, on appeal, that a moiety of the shares 
also passed. Prater, In re, Besinqa v. Benre, 57 
L. J,, Ch. 342 : 37 Ch. D. 481 ; 58 L, T. 784 ; 36 
■\Y. E. 561— C. A. 

“Elsewhere.”] — A testator by his will gave 
all his engi-avings in his dw^elling-house at A, 
“ or elsewhere ” to his wife. He had sold certain 
engraving to T. by a voidable sale seven years 
before his will, and he died three years after 
making his will. The widow afterwards dis- 
covered that the sale was voidable and brought 
an action against T. to have it set aside, in which 
a decree was made that, as executrix, she was 
not bound by the sale and %vas entitled to the 
proceeds of the engravings : — Held, in an action 
against her as executrix by legatees that the 
engravings did not pass by the specific bequest 
to the widow, Tttrner v. 'I'lcrner, 28 W. R. 
859. 

“In and About” House.] — Testator gave all 
the residue of his personal estate to his vstife, 
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except such parts as should be in and about his 
houvse, which parts he gave to his son, and 
directed the household furniture to go as heir- 
looms, and gave all arrears of rents which should 
be due to him at his death to his son : a bond 
to secure an old arrear of rent, and easily both 
found in an iron chest, in which the steward 
kept the cash arising from the rents, belong to 
residuary legatee. Jones v. 8efto7i (Lord^, 4 Yes. 
166. ■ 

A testator directs that his household furniture, 
&:c., and utensils in and about his mansion house 
at H., should go with the mansion house, and 
that for that purpose his trustees should malce 
an inventory of the furniture, &c., and utensils 
which should be found in and about his mansion 
house and premises at the time of his decease. 
These words do not pass farming utensils on 
lands at H., occupied by the testator, along with 
the mansion house. Fitzgerald v. Field, 1 Eiiss. 
427 ; 4 L. J. (o.s.) Ch. 170 ; 25 E. R. 97. 

A bequest of “all my household furniture, 
plate, jewels, &c., and other effects of a like 
nature, and all wines, liquors, fuel, housekeeping 
provisions, and other consumable stores which 
shall at my death be in or about my dwelling- 
house ” : — Held, to include plate not in the 
dwelling-house : — Held, also, to include plate to 
which the testator was entitled in reversion, and 
moneys recovered by his executors from the 
estate of the tenant for life, in respect of the 
value of plate sold by the latter without the 
testator’s knowledge. Bom/rille or Donirlle v. 
Taylor, 2 H. E. 258 ; 32 Beav. 604 ; 8 L. T. 624 ; 
11 W. E. 796. 

Horses only used at a testator’s town house, 
but regularly wintered at his country house, and 
happening to be in their winter quarters at the 
time of his death, will pass by a bequest of the 
town house, with the horses in, upon, or about 
the same, or the stables thereof. Bruce v. Ilowe, 
19 YT. E. 116. 

A testator bequeathed his leasehold mill to 
trustees upon certain trusts, and all the corn 
and other articles which at his death should be 
in or about his dwelling-house, mill, or premises, 
he gave to his two sons absolutely : — Held, that 
a cargo of wheat consigned to the testator, and 
in course of transit on the day of his death, 
passed to the executors and not to the sons. 
Lmw v. Seioell, 43 L. J„ Ch. 378. 

A testator, having three places of residence 
at A., B. and C., after having devised to his 
nephew his messuages at A., next bequeathed to 
him his house at B., which was leasehold, and the 
will then proceeded, “ and I also give to my said 
nephew all my carriages, horses, implements, and 
my live and dead stock and chattels in or about 
the said house and premises, and also my house- 
hold goods and furniture, pictures, plate, linen, 
china, liquors of all sorts, and brewing vessels, 
and likewise my watches and personal ornaments ” : 
— Held, that the household goods, &:c., in each 
of the three residences, passed by this bequest. 
Qumre, whether a bust passed under the above 
words. Willis v. Curtois, 1 Beav. 189 ; 8 L. J., 
Ch. 105. 

“ Therein.” ]— Bequest of “ all my right and 
title to my property in the town of E., namely, 
my dwelling-house and household furniture, and 
all things now therein, in my possession, 
especially my car-horse and covered and side 
cars”:— Held, that banknotes, known by the 
testator to he in the house at the time the will 
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was made, passed to the legatee. Mahony v. had at the time of liis death. Koi^'u t 
Donovan, 14 Ir. Ch. E. 388^0. A. 2 0. C. C. 719 ; 15 L. J., Ch. 420 ; 10 Jiir. 629. 

A testator hequeatliod the furniture, &c., which 
S’lirnifare in a Particular Place. of should be in Duddon Hall at his deatli to be 

furniture in a particular house means furniture li<^ld as heiriooins by the person entitled to 
perruaneiitlj there. Wilhim y, Jodrell, 11 W. E. Duddon Hall, At his death part of the original 
588. furniture of Duddon Hall had been removed and 

One devises to his son the furniture of his stored away along with new furniture and funii- 
house at D., and orders goods to be carried from ture from another house intended for, but never 
Loudon to his house at D., and agrees with placed in, Duddon Hall :—Held, that all such 
carriers for that purpose, but dies before the ibniitiire passed along wi Hi the furniture actually 
goods are removed to D. These goods shall not in Duddon Hall, ilawlimon v, Mawll)mn.i-\: 
pass by the will as part of the furniture of the L. T. 848 ; 24 W. E. 946. ’ 

house at D. Dcalifovt^\ Dundon.ald,2\Qi'i\.lSS). A father bequeathed to his daughter “the 
A bequest of furniture, priuts, pictures, articles trunks and boxes and anything coiitained therein 
of vertu, and efl’ects in, upon, or about a mansion which belonged to my late wife, and wliich were 
at G., includes pictures sent from thence to be given to me at her death, and have not since been 
cleaned, books sent from thence to be bound, opened, but are sealed up in the dining-room of 
and furniture sent from thence to be repaired ; Carrig Park.” After tlie deatli of his wife in 
but does not include pictures, statuary, and 1847, two trunks containing her clothes— there 
furniture purchased for the purpose of being being in one of them a dressing-case containing 
placed in, but not actually placed in, the mansion valuable jewellery — had been" sent to Carrier 
at G. Broolte (Zovd) v. WarivioJi (Dari), 2 Park, the testator’s residence. A few years before 
De G. & Sm. 257 ; 12 Jur. 912. his death and the date of his will, the testator 

A bequest of household furniture and other finding that the trunk in which the dressing-case 
householtl effects, in a dwelling-house and pre- was had been opened without liis knowledo-e 
mises, comprises all the property placed there, caused the dressing-case with the jewellery 
either for ornament, or for use, or consump- be removed out of the trunk and placed in an 
tion in it. Cole v. Fitzgerald, 3 Eiiss. 301 ; 1 iron safe in another part of the house, of which 
Sim, <5cS. 189; 1 L. J. (o.S.) Ch. 91 ; 24E. E. 169. he kept the key, where it was found after his 
A. devises that the furniture and pictures of death, locked, corded, and sealed. The trunks 
his three houses in B., C. and D., should go wore found in the dining-room after his death 
along with the houses : adjudged the plate also locked, corded, and sealed .-—Held, that the 
then at his three houses passed by this devise, dressing-case and jewellery passed under the 
FmnUyn y , Burlington (Countess), 2 Vern. 512; bequest to the daughter, and did not form part 
Prc. Ch. 251, of the residuary estate. ' Korrem v. FranhL Ir. 

E. 9 Eq. 19. 

Pictures in Boxes.]— A. devises to B. all devises all his household goods and furniture 

his goods and furniture in his house, except which should be in his house at E., at his death, 
his pictures, which he gives to C. : pictures in wife, and afterwards going beyond sea, his. 

boxes, as well as wTiat were hung up in the ®i^^ward gets the landlord of the house to accept 
house will pass to C. ; and so will pictures bought ^ surrender of the house and removes the goods- 
after making the will, Gai/re v. Guy re, 2 Vern. another house, and writes an account of this 
538. ' ' to J., who approves of it. The goods will not 

pass by the will to the wife ; otherwise if they 

Horses and Carriaffes.]-C. oecuDied a removed by fraud to defeat tbe legacy, 

T. .J or bv any fortmtmis n.r't. ■wnLVmi-.f 


bouse at B., and stables in neighbourhood « without the privity of 

held under a dilfei-ent title. He bequeathed the v ® t^tator. Skafteshnrti v. Shafteshtry, 2 
lease of the house at B., “with all buildings , v , . 

belonging to mo, furniture, and what the build- goods on board a ship is good. 


belonging to me, furniture, and what the build- , 

lags may contain ” Held, that the stables, and ^ 

the carnages and horses therein, passed to the 
legatee. v. 28 Beav. 223. v. . 

Devise of a mansion house, with the parks, , 

Ian*, and gi-ounds thereunto belonging, “ as now 

used and occupied by himself, and also all and hid* f 

every the household and other furniture, &;c and ^ ^ 

all other things nsimlly therein, or considered as 

belonging thereto ” :-Heid, not to pass horses 

or carriages m the stable, or stock, &c., on the W 

land. Bennej-ather v. Bury, 3 Jo. & Lat. 727 • n ‘ , ^ 

legacy of the 
. sent to be ree 

Subsequent Eemoval— Gift good notwith- A testator,^ 

standing.]— lestator bequeathed to liis wife as a particular r 
follows : ‘ aU my interests in my house at hold furnitur 
Lavender Hill, _the furniture, books, pictures, should be in, 
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Bequest of furniture in one house which is A testator, after reciting that he was possessed 
afterwards removed to another house is adeemed, of property in D. for the residue of terms of 
Meseltlne v. JSeseltme, 3 Madd. 276. years, bequeathed ‘‘ his said D. property.” He 

Testator gave to his wife his house in B., and was entitled to freeholds as well as leaseholds in 
the furniture in the said house. The lease of the D. : — Held, that the leaseholds only passed 
house expired in the testator’s lifetime, and he under this gift. Oorhallis v. Corhallh, 9 L. R., 
took another house and removed his furniture Ir. 309. 

to it: — Held, that the legacy was adeemed. A lady was entitled under a will to a share of 
CoUettm V. Garths 6 Sim. 19 ; 2 L. J., Ch. 75. an estate, which, after the testator’s death, was 
A. bequeathed to B. his furniture, &;c., which varied by allotments and exchanges under an 
at the time of his deatli should be in the house inclosure act. She afterwards devised her share 
he then occupied at X. The testator, at his of the estate as “ devised ” to her “ by the 
death, had ceased to occupy that house, and had testator’s will ” : — Held, that this passed the 
no furniture, &c., therein : — Held, that the lady’s share in the estate in its actual condition, 
bequest failed. Spencer v, Sjje/ich', 21 Beav. Coocli v. Walden^ 46 L. J., Ch. 639. 

548.' 

A testator directed his furniture in Gloucester Realty and Personalty,] — A testator having a 
Square to be applied in payment of jhis debts, vested estate under the will of his grandfather, 
and in a subsequent part of his will, he subject to a life estate in his grandfathers 
bequeathed his furniture in England to his daughter, Mary, excepted from the operation of 
sisters. The testator removed the furniture in his will the real and personal estate which he 
Gloucester Square to another residence : — Held, might derive from his aunt Mary, or any of her 
that it did not pass to his sisters. Blagrove v. family : — Held, a sufficient description of his 
Coore^ 27 Beav. 138. vested interest under his grandfather’s will. 

The testator by will gave to B. all his goods, James v. Wpnford (Lord')^ 2 Sm. & G. 350 ; 23 
&c., in his study, except his books and writings. L. J., Ch. 767 ; IS Jur. 868 ; 2 W. E. 607. 

He gave to C. all his books at his chambers in 

the Temple. He removed the books into the Personalty.] — A testator bequeathed all the 
country before his death : — Held, that C.'s propert^^ to wffiich he was or should be entitled 
legacy was adeemed. Green v. Sjjmonds^ 1 under his uncle’s will to trustees upon trust for 
Bro. C. C. 129, n. * the benefit of the defendant. After the date of 

his will he received a sum in cash from his uncle’s 

iv. Descripfwn hy Title or Ownership. o£ which sum he iiwested in the pur- 

chase of stock m a railway company : — Held, 
Realty.] — A testator, by a will made after the that the railway stock passed under the bequest. 
Wills Act came into operation, devised to trustees Morgan v. Thomas^ 46 L. J., Ch. 775; 6 Ch. D. 
for five hundred years all his freehold and copy- 176 ; 37 L. T. 689 ; 25 W. R. 750. 
hold hereditaments in the county of D. which Bequest, after the death of certain annuitants 
had or might thereafter come into his possession of a sum set apart by the court for payment of 
“ by inheritance ” from his father, whose heir he them, or of such part of it as should not, by 
was. The testator’s property in the county of reason of their deaths, have been assigned or 
D., when he made his will, consisted of one transferred : — Held, that a sum which had been 
estate devised to him by his father before the ordered to be transferred on the death of an 
Wills Act came into operation, and of another annuitant, but had not been actually transferred, 
which had been conveyed to him by his father did not pass. Moogyer v. Goodwin, Jac. 375. 
by a deed of gift, and into the possession of A bequest of “the property which the testatrix 
which he entered in his father’s lifetime : — Held, had received by the death of B.” : — Held, to pass 
that the latter estate 'was not subject to the not only the property which the testatrix actually 
trusts of the term, though without it they could received in her lifetime from the source referred 
not be fully performed as regarded the amounts to, but also property to which the testatrix was 
directed to be raised under them. WiVkliiuon v. then entitled in possession, but which was not 
JBewwlte^ 3 Be G. M. & G. 937 ; 1 Eq, R. 12 ; 22 actually paid until after her decease, and was 
L. J., Ch. 781. then received by her representatives. Girdle- 

A testator devised to his granddaughter a plot stojie v. Greedy 10 Hare, 487 ; 1 W. R, 228. 
of freehold land by the description of “ the A reversionary interest in consols and other 
portion of meadow land received by me in property to which a testatrix was absolutely 
exchange from S., and other plots to the grand- entitled in possession, but in respect of which 
daughter, describing them by reference to the latter property she had received no income, and 
tenants in whose occupation they then were, which w'as at the date of her will outstanding in 
Portions of the plot of land which the testator the name*of a trustee, passes under a bequest of 
had acquired by exchange from S., and of certain “ any interest or moneys to which I may here- 
of the plots which had been in the occupation of after be entitled on behalf of my late husband,” 
the several tenants named in the descriptions, although as to two third parts she had become 
were, at the date of the will, under contract for entitled thereto as sole next of kin of her infant 
the sale to a railway company. The company son, who had acquired the same as one of the 
had taken possession before the date of the will, next of kin of his father. Moysen v, Stuart^ 
but the conveyance was not completed until 18 W. R. 146. 
after the testator’s death : — Held, that as there 

remained lands to answer the descriptions in the Insurance Money,] — J. tenant for life, re- 
will at the time of its date, such lands alone passed mainder to W. for life, remainder to J. in fee ; 
under the devises, and that the purchase-money during life of J., houses on estate were burnt 
paid by the railway company to the trustee of down, and insurance money paid to J., the 
the testator’s will ought to have been paid to the insurer, and placed in funds in his name ; J., by 
plaintiff, the residuary devisee and legatee, will, devised estate to B. in fee, and his personal 
Jaclison^ In re, Wilson Y. Donald^ iQl. estate to W. W. applied part of insurance 
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money in repairing house on estate; insurance 
money unapplied remains in J.’s name ; W., by 
^vill, stated the circumstances as to fund so stand- 
ing in his brother's name, and bequeathed residue 
of his personal property : — Held, insurance money 
passed to E. as devisee of J. iWm v. Ilarrhon^ 
2 Madd, 268. 

Bonuses,] — A policy of insurance for 

3,000?. on A.’s life was assigned to trustees, and, 
by a deed of even date, trusts were declared of it 
by the description of “the sum of 3,000?. for 
which A.'s life was insui'ed,’’ and pow'cr was 
given to B. to dispose of it by will. B., after 
reciting the settlement, bequeathed 1,000?., part 
of the sum of 3,000?., to A., and the remaining 
sum of 2.000?. to C. At A.’s death, 9,000?. w^as 
received under the policy : — Held, that the whole 
fruits of the policy were subject to the trusts of 
the settlement, and passed by the bequests to A. 
and C., in proportion to their legacies. Courtney 
V. Ferrers^ 1 Sim. 137 ; 5 L. J. (o.s.) Ch. 107. 

Where Misdescription.] — Devise of “ my ! 
estates at S., which were devised to me or pur- 
chased from A.,” the fact proving otherwise, 
construed not as an intended restriction, but as 
a misdescription. Welhy v. Welhy. 2 V. & B, 
191 ; 13 E. E. 58. 

A testator entitled in fee to some messuages 
and lands in A., and entitled for life to other 
messuages and lands in A., devised his messuages 
and lands in A. to his son, and charged his tene- 
ment in A., occupied by H., with certain legacies. 
The tenement occupied h^^ H. was part of the 
property in A. to which the testator was only 
entitled for life Held, that it was not to be 
inferred from the description as his own of the 
tenement in A., occupied by H., that the testator 
intended to describe and devise as his own the 
other property in A. in w’hich he had only an 
estate for life. Farher v. Carter^ 4 Hare, 400. 

A testatrix had power to dispose by wrill of 
property which she enjoyed under the residu- 
ary gift of her brother ; a part of this property 
consisted of 7,000?. bank stock, which, after the 
brothers death, ■was increased by a bonus to 
8,750?. ; the testatrix in her wdll, made shortly 
after the bonus was declared, described the bank 
stock as consisting of 7,000?. The court decreed, 
that the 8,750?, passed by force of general 
expressions, which plainly manifested an inten- 
tion to bequeath all that the testatrix derived 
from her brother. Matthews v. Maude ^ 1 
Buss. & M. 397 ; S L, J. (o.s.) Ch. 106. 


neither of the expressed events happened : — 
Held, first, that the trusts, both of the estate 
and 1,100^, failed; and, secondly, that, as 
between the devisees and heir-at-law, the latter 
was entitied to the testatrix’s moiety of the 
estate. Ujpjolm v. Uyjolm, 7 Beav. 59. 

— — Intent fathered from Will.] — Where 
testatrix by will ’directed a sum of money to be 
laid out in land, and settled, after some previous 
limitations, on her own right heirs, and after- 
wards made a general residuary devise of all her 
real and personal estate ;—.H.eld, that upon the 
evident intent of the testatrix to exclude the 
residuary devisee, the heir-at-law was entitled to 
a remainder in fee in the lands to be purchased. 
^ohmson Y. Knight. 2 Eden, 155. 

A. devised part of his real estates to his son 
W. in settlement, and other parts in fee, and the 
residue not specifically devised to AV., whom, 
with E., he appointed executor and executrix. 
A., by codicil reciting the death of W. and the 
devises of the particular estates to him, devised 
the aforesaid estates, in case E. should die with- 
out issue in his wife’s life, to his wife for life, 
with remainder to E., and appointed E. his sole 
executrix and residuary legatee. A. died seised 
of other estates than those specifically devised : — 
Held, that E. did not take the residuarj’- realty, 
Millas V. milas, 10 Ir. Eq. E. 134. 

Under the Wills Act — ^Where Specific Gift void.] 

— The 25th section of the AArills Act is to be 
construed upon the principle of assimilating a 
residuary devise of real estate with a similar 
bequest of personalty. A devise which was, by 
construction, residuary Held, accordingly to 
pass lands which had been included in a devise 
void as contrary to law. Carter v. Ilaswell^ 26 
L. J., Ch, 576 ; 3 Jur. (N.S.) 788 ; 5 W. E, 388. 

C., in 1854, gave to trustees, their heirs, 
executors, administrators, and assigns, all his 
real and personal property, of whatever nature 
or kind, in trust for his sister S. The testator 
directed that certain farms should be sold, and 
that the money obtained, together with moneys 
due to him, should be vested in the names of the 
treasurers of the Wesleyan Alethodist Missionary 
Society on annuity such as the law directed, 
such annuity to be paid to his sister as she might 
direct. After the decease of a brother and 
another sister and C., the claim to the annuity 
was to cease : — Held, that the testator had given 
his property, of every description, upon trust 
for one particular person, and everything given 
to the Wesleyan Methodist Missionary Society 
was given by way of charge thereon, which 
having failed, there was an absolute trust in 
favour of S. II. 

A married woman, having a power of appoint- 
ment under her marriage settlement over estates 
A. and B., appointed by will in September, 1838, 
estate A. to her husband in fee, “ and all other 
the hereditaments comprised in the settlement 
not hereinbefore disposed of to another person.” 
By codicils to her will she revoked the appoint- 
ment of estate A. to her husband, and gave him 
the same estate for life, with remainder to 
trustees to sell and pay certain legacies and pay 
the residue to charities :~-Held, that the devise 
of “ all other the hereditaments,” &;c., by the will 
was not residuary but specific; and “that the 
void gifts to the charities did not pass by it, but 
lapsed as unappointed. Brown's Will, In re, 

1 K. & J. 522 ; 3 W. E. 542. 


V. Ge neral Be cue of Beal Estate. 

Before the Wills Act— Where Specific Gift 
Bails.] — If devise of land is revoked or does not 
take place, the land does not pass by the 
residuary clause. 'Watson v. Lincoln, Anibl. 
328. 

A testatrix, having the moiety of an estate, 
directed her executors to purchase the other 
moiety, and if the purchase should be completed 
within twelve months after her death, she gave 
the entirety on certain trusts ; but in case her 
executors should not be able within that time to 
purchase it, she directed her moiety to be sold, 
and the produce, together with 1,100?.; to be 
held on other trusts. The will contained a gift 
of the residue of her estate of whatever kind, &;c. 
The purchase was not completed within the 
time, although the executors were able, so that 
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■Construction, 1 1 gO 

A testator made a will (dated before the Wills ; nothing to his nephews and nieces as thev 
Act), by which he directed his residuary real i would be entitled to the property ’ held bv 
estate to be sold and the proceeds to be divided ' testator under their grandfather’s will on his 
(in the events which happened) among twelve (testator’s) death without issue, and devised all 
persons, of whom A. and B. were two. He made his real estate and his residuary personal estate 
a first codicil (dated after the Wills Act), by to trustees upon certain trusts. The remainder 
which he directed certain real estate acquhed after his own life, supposed by the testator to 
subsequently to the date of the will to be sold, belong to the nephews and nieces, had in fact 
•and the proceeds divided in the same w'ay as the descended to the testator himself Held that 
proceeds of his other real estate. This codicil under the circumstances it did not pass by the 
w\a 3 attested by A. andB. He then made another residuary gift, but wms undisposed of. ’ Circuitt 
codicil, described as a codicil to his will of a v. Perry, 2 Jur. (N.s.) 1157 ; 5 W. E. 15 
certain date, but not referring to the prior codicil: H. devised an estate at E. to such* of the 
—Held, that the second codicil did not operate children of J. as J. should by wdll appoint 
as a re- publication of the first codicil ; that the and in default to them equally. Bv the den th 

_ .'i*!.,- J.,-. A 1R +rTT/-i T .1 •I 1 -r , ' . . - 


carry out her object, ana that the trust was 
taciHy accepted by them, the devise was there- 
fore void : — Held, also, that the w^ords “ the rest 
of my lands at H,” were not a residuary devise 
within the Wills Act, 7 Will. 4 & 1 Viet. c. 26, 
■s. 25, and that the lands in question were undis- 
posed of. SpriJUfeM^. Je7iings^ 40 L. J,, Cli. 348 ; 
Jj, E. 6 Ch. 333 ; 24 L. T. 643 ; 19 W. E. 575 
— G. A, 

Where Specific Gift Lapses.] — If a 

specific devise of lands fails, it will fall into and 
pass by a general devise of all real estates not 
before devised. ^rree7i v. JDtmn, 20 Beav. 6 ; 24 
L.J.,Ch.577; 3 W. E. 277. 

Devise of lands in E. to A. in fee, with other 
specific devises, and a devise of “all my lands 
not herein before devised ” to trustees upon 
trust for A. for life, with limitations over. A. 
'dies in lifetime of testatrix, who makes a subse- 
cpient codicil varying the will in other parts, 
but leaving the devises to A. unaltered Held, 
that the lands in E. passed by the residuary 
•devise since the 7 Will. 4 & 1 Viet. c. 26. J&. 

A testator, in 1847, devised specific real estate 
to his daughter M., and, after making several 
specific bequests, devised and bequeathed all 
■other real and personal estate of which he 
might die possessed to M. and others of his 
■children. M. died in his lifetime : — Held, that 
the devise expressed by the words “all other,” 
&:c., was a residuary devise within the 7 Will. 4 
.& 1 Viet c. 26, s, 25, and included the real 
estate devised to M. Cocf swell v. Armstro 7 iq, 2 
K. & J. 227 ; 1 Jur. (J3-,s,)'ll62. 

Where Will made under Mistake of I 

.Fact] — Testator by his will recited that he left j 



words : ‘‘ As to the rest, residue, and remainder A. devised all his estates to B 
of my worldly estate and fortune, not heretofore leaseholds : — Held, they shall pas 
and hereby disposed of, in trust to the use of my man,^ having lands in fee, and fo] 
affectionate father, J. C., and his heirs, execu- all his lands, the fee-simple only ; 
tors, and administrators forever”: — Held, that where he had a lease for year 
the estate pur autre vie passed under this resi- simple, the lease for years shall pa: 
duary clause, and not under the words “ any the lease would be void, and the < 
further property,” upon the true construction trial at law upon the issue. Whe1 
of the entire will. Achewn, v. Fair, 3 Dr. & had both freehold and leasehold, 
War. 512 : 2 Con. k L. 208, parish, qiuere. Kiiotftford v. Ga 

A testator, seised of freeholds and copyholds 451. 
in fee, and leaseholds for lives, devised “ all his Absolute interest in leaseho 
realestatewbatsoever and wheresoever”:— Held, to trustees in trust for two per, 
that the copyholds and leaseholds for lives, as pass. Brachhaio v. Bradshaw, z 
well as the freeholds in fee, passed, notwith- 
standing some parts of the will were inapplicable Where Testator has both 

to them. Wek/all v. Brome, 6 Sim. 99. leaseholds.]— One seised in fee 

Testator devised all his manor, messuages, by lease for twenty-one years < 
lands, tenements, tithes and hereditaments, and devises all his lands in D., where 

' '■ except what is possessed, or anyways interestec 

’ '■ to the use life ; remainder to B., in tail ; r( 
uth power to make a jointure 


all his real estate whatsoever, 
hereinafter mentioned and devised,' 
of all his children successively, in strict settle- with power to make a jointure ; remainder t 
ment, and gave two of them annuities, which he trustee to preserve contingent remainders, &c. 
charged upon a rectory held by him under a' lease — 
for lives, which he directed to he renewed if the freehold. 

those two children or either should be living at ^ 

his death, and that their lives or that of the tenements, and hereditaments, in the county of 
survivor should be inserted in the new lease, and Y., or elsewhere, with long limitations in strict 
the fine paid out of his personal estate ; he gave settlement, and a residuary disposition of the 
part of his personal estate specifically, and personal estate, also by very general words. The 
directed the residue to be laid out in land, to Lord Chancellor was clearly of opinion that two 
he settled to the same uses as his real estate ; leasehold houses passed with the personal estate,, 
hut afterwards, by a testamentary paper, un- and not under the devise of the land ; but 
attested, he disposed of his personal estate other- granted a case. Thomjpscai v, Lawlmj, 5 Ves. 
wise : the heir contracted to sell the lease of the 476. 

rectory, and upon a case directed to the court of Testator devised certain specified messuages- 
king’s bench on his bill for specific perform- and lands, and all other his messuages, lands, 
ance, the certificate was, that the lease did not tenements, and hereditaments, which might not 
pass by the will, but devolved on the heir as be in his will particularly described or mentioned^ 
special occupant ; but the Lord Chancellor con- to trustees upon certain trusts. The court 
sidered that title too doubtful to be forced on a declined to decide whether a leasehold house 
purchaser : an act of parliament was therefore passed under the general words without directing 
obtained. Shrifidd v. Jhdgrare {Lord), 2 Ves. a case for the opinion of a court of law. Parlier 
525. V. MarcUant, 1 Y. k C. C. C. 290. The coui’t of 

common pleas, to whom a case was sent : — 

Lease for Years — Intention of Testator.] Held, that the leaseholds did not pass, and their 

— If upon the whole will it plainly appear that certificate was confirmed, kc. 2 Y. & C. C. 0* 

the testator meant 4:,o pass leasehold property 279 ; 12 L. J., Ch. 314 ; 7 Jur. 318. And see 

under the description of real estate, the court S. C, at law, 5 Man. & Gr, 496 ; 6 Scott 
will give effect to his intention. Goodman v. 478 ; 12 L. j., C. P. 170. 

Edwards, 2 Myl. k K. 759. Testator gave, devised, and bequeathed all his 

messuages, lands, tenements, and hereditaments- 

Where Testator has no Freeholds.] — A whatsoever and- wheresoever, and all moneys in 

devise, dated after 1837, of “all my real estate,” the funds, to trustees, their heirs, executors, 
without any words of locality or description, will administrators, and assigns, according to the 
pass leaseholds if the testator has no other landed several and respective estates and interests- 

property. Gaily v. Davis, 39 L. J., Ch. 684 ; therein, and declared the trust of the rents, 

L, K. 10 Eq. 562. issues, and profits, dividends, interest, and pro- 

A testator devised aU his real estate what- ceeds, subject to ground rents and other out- 
soever and w^heresoever to trustees. The will goings in respect of the said messuages, lands, &:c. ; 
contained a residuary bequest of personal estate, the leasehold estates pass with the freehold upoir 
He was at the date of his will and of his death the subsequent words. Hartley v. Hurle, 5 Yes, 
possessed of property which he believed to be 540 ; 5 E. B,. 113. 

freehold, hut wiiicli proved, to be leasehold. He Devise of all testator’s real estates w^heresoever 
had no other landed property :— Held, that the situated, lying, and being Held, not to include 
leasehold passed under the devise. Ib. leaseholds as w’-ell as freeholds. ^ Whitaker v. 

A testator gave and devised all his freehold and AmUer, 1 Eden, 151, 
copyhold messuages, farms, lands, tenements, One, having freehold and leasehold estate in^ 
hereditaments, and real estate, situate at Market C., devises all his manors, lands, tenements, 
Rasen, to his wife for life, and then to his son, mines of coal and lead, to, &c. :— Held, the lease- 
his heirs and assigns, for ever. The testator had hold as well as freehold' passed. Lowther v. 
no property at Market Rasen except a leasehold Cavendish, Amhl 366 ; 1 Eden, 99, 
estate held for 1,000 years ; — Held, that the 

leasehold estate passed under the above clause. Where Freeholds and Leaseholds inter- 

Nelson v. Hopkins, 21 L. J., Ch. 410. mixed,] — A devise of lands and tenements with- 


•Decreed, the leasehold should pass as w^ell as 
' 1. Addis V. Clement, 2 P. Wins. 456. 
General devise of all manors, messuages, lands, 
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out more, or a devise of messuages and tenements 
to uses applicable only to the freehold property 
•without more, will not pass the testator’s lease- 
hold property. But a devise of messuages or 
tenements, with the appurtenances, to uses 
applicable only to freehold property, will com- 
prise leasehold property, where a clear intention 
to that effect can be collected from the circum- 
stance of the leasehold property having been 
blended in enjoyment with the freehold. Rohson 

V. BlacUuni, IMjl. & K. 571 ; 2 L. J., Ch. 168. 

Testator devised to trustees all his messuages 

or tenements, farms, lands, hereditaments, and 
premises in G. and W., and all other his freehold 
lands and tenements whatsoever, to hold all such 
his real estate upon trust for his wife for life, 
remainder to other parties in tail. He also gave 
all his household goods, &c., and all other his 
personal estate, to his wife absolutely. The 
testator was seised in fee of freehold lands in 
C. and W., and also in S. ; but there was no 
messuage or building on any of the freehold 
lands, except a barn in S. He also had land in 
C. for a long term of years, on which there was 
a farm and buildings ; and at his death, and for 
six years before, he occupied the freeholds and 
leaseholds as one farm, but they were not con- 
tiguous : — Held, that the freeholds only passed 
by the devise to the trustees, but that the lease- 
holds did pass to the wife as personalty under 
the residuary bequest. Arliell v. Fletcher., 10 
Sim. 299 ; 3 Jur. 1099. 

A testator devised all his real estates to trus- 
tees ; as to his freehold messuages, farm lands, 
and hereditaments in the county of B., in trust 
for C. The testator had a farm in that county 
consisting of a messuage and 116 acres of land, 
of •which the messuage and the greater part of 
the land were freehold, and the other parts lease- 
hold for long terms of years at peppercorn rents : 
and they wore interspersed with and undistin- 
guishable from the freehold part, and had been 
demised therewith as one farm, at one entire 
rent, and the testator had always treated and 
dealt with them as freehold ; — Held, neverthe- 
less, that the leasehold parts were not comprised 
in the trust. Stone v. Greening., 13 Sim. 390. 

A. gave all his real estate situate as described 
in his will to trustees to have and to hold to 
them, and the survivor of them, for ever or 
otherwise, according to the several and respec- 
tive natures and tenures thereof, on certain 
trusts : — Held, that the leasehold as well as the 
freehold property of the testator at the place 
mentioned passed. Smlft v. Swift, 1 De G. F. 
& J. 160 ; 29 L. J., Ch. 121 ; l‘ L. T. 150 ; 8 

W. E. 100. 

A testator devised to A. and B., and their heirs, 
all his “ freehold land, messuages or tenements, 
and hereditaments, respectively situate and being 
in, or forming the whole or part of,” a set of 
buildings which he named, all in a particular 
parish. Of one part of the property thus described 
the testator at his death was seised in fee, subject 
to a lease ; of a second part he was possessed for 
a term of years ; and of (X.) a third part (now 
in question) he was possessed for a term of years, 
and he was also seised of the reversion of the 
same in fee, from the expiration of three years 
after the end of the term : — Held, that both the 
leasehold and the freehold interest of the testator 
in the portion (X.) passed under the bequest. 
3Iatihews v. Alatthew^, L. R. 4 Eq. 278 ; 15 W. R. 
761. 

A residuary devise of manors, messuages, lands, 


farms, tithes, tenements, hereditaments and real 
estate, as well copyhold as freehold, was held 
not to include long leaseholds which had been 
occupied in one farm with freeholds. Holmes v. 
MilwavA, 47 L. J., Ch. 522 ; 38 L. T. 381 ; 26 
W. R. 608. 

The dealing with land originally of leasehold 
tenure for a long period by persons in possession 
of it was held to afford a presumption, as between 
those claiming under such persons, that the 
reversion had been got in. ll. 

A testator, after certain devises and after 
charging his real estate with certain payments, 
gave and devised “all the rest and residue of 
my manors, messuages, farms, and real estate, 
whatsoever and wheresoever, in possession as in 
reversion, remainder as expectancy, and whether 
vested in me or any other person or persons in 
trust for me, or which I am entitled to at law or 
in equity,” to the uses in his will mentioned. 
The will dealt separately with personal estate : 
— Held, that leaseholds had not passed under 
the residuary devise, notwithstanding the incon- 
venience of separating them from freeholds of 
the testator with which they w'ere let to one 
tenant at and before the date of the will. II. 


Effect of Insuj0S.cient Attestation before Wills 
Act.] — Devise of all lands and tenements in or 
near F., by a will attested by two, witnesses 
only, where the testator had freehold, will not 
pass leasehold ; contra, if he had only had lease- 
hold. Chagmian v. Hart, 1 Ves. Sen. 271. 


Leasehold Tithes Passing with Freehold.] — 
Testator, having tithes in fee, and likewise tithes 
by leases perpetually renewable, devised all his 
lands, tenements, and tithes to defendant ; the 
leasehold tithes pass as well as the freehold. 
Turner Y. Hustler, 1 Bro. C. 0. 78. 


“Contrary Intention” under Wilis Act.] — 

A testator having devised the residue of his 
personal estate, whatsoever and wheresoever, to 
A. B., devised all his manors, lands, &c., at W., 
in the county of Durham, and at B., in the 
county of York, and a parcel of land purchased 
of M. L., and all other his real estates in the 
counties of Durham and York and elsewhere, and 
all his estate and interest therein, to C. and D. 
and their heirs, to certain uses : — Held, under 
the 1 Viet. c. 26, s. 26, that his leaseholds in 
Durham passed to C. and D. with the real, and 
not to A. B. with the personal estate. Wilson y» 
Eden, 16 Beav. 153. Reversing 17 L. J., Ch. 
459; 12 Jur. 488. 

The Wills Act, s. 26, which provides that a 
general devise of the testators lands shall include 
leaseholds, unless a contrary intention appear by 
the will, was intended to abolish a technical 
rule which generally defeated the intention, and 
not to substitute another technical rule in its 
place. If, therefore, on the fair construction of 
the will, there are indications of an intention 
that leaseholds should not pass by the devise of 
lands, they will be excluded, Frescott v, Barher, 
43 L. J., Ch. 498 ; L. E. 9 Ch. 174 ; 30 D. T. 149 ; 
22 W. R. 422— G. A. 

A husband, after devising his mansion house 
to his wife for life, devised his mansion house 
and “lands” in strict settlement. There was a 
■ direction to trustees to receive and accumulate 
the rents during the . minority of any tenant for 
life or tenant in tail by purchase, and to stand 
possessed of the accumulations, if such tenant for 
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life or in tail attained twenty-one, or died under 
that age leaving issue entitled or inheritable 
under the will, to pay or transfer the , funds to 
such tenant for life or in tail, his executors or 
administrators, as personal estate ; but if such 
tenant for life or in tail died under twenty-one 
without leaving such issue, then to lay out the 
fund in the purchase of freeholds in fee-simple 
to be settled to the same uses as the devised 
estates. ^ There was a power of sale; and a direc- 
tion to invest the moneys arising from sales in the 
purchase of freehold lands, to be settled to the 
same uses, or leaseholds convenient to be held 
therewith, with a direction to settle the pur- 
chased leaseholds on like trusts, but so that they 
should not vest absolutely in any tenant in tail 
by purchase who did not attain tw^enty-one ; but 
on his death under that age should devolve as if 
they had been freeholds of inheritance, and been 
settled accordingly. There was also a bequest of 
heirlooms to be held on trusts corresponding 
with the uses of the mansion house, with a 
similar proviso against their vesting absolutely 
in any tenant in tail by purchase who did not 
attain twenty-one. The testator bequeathed his 
residuary personal estate to trustees upon trusts 
corresponding with the uses of the devised 
estates, with a proviso that it should not vest 
absolutely in any tenant in tail by purchase 
dying under twenty-one, but on his death under 
that age should devolve as if it had been freehold 
of inheritance included in the devise Held, 
that there was sxifiicient indication of an inten- 
tion not to include leaseholds for years in the 
devise of lands, and that they passed under the 
residuary bequest. Ib. 

A husband devised and bequeathed the residue 
of his real and personal estate upon trust to con- 
vert his residuary personal estate, “ except lease- 
holds,” and out of the income of the investments 
and the rents and profits of the real estate to pay 
annuities, and accumulate the residue of the 
income during his wife’s life ; and after her 
death upon trust as to all his real estate at, in, 
or near E., and in or near W., out of the rents 
and profits during the life of J. T. W. to repair 
and insure, and to pa}' an annuity, and subject 
thereto in trust for J. T. W. and his assigns for 
life ; and after his decease for his first and 
other sons successively in tail male, with re- 
mainder to his daughters equally as tenants in 
common in tail, with limitations over in the 
nature of cross remainders. The testator had 
both freeholds and leaseholds for a term of 1 ,000 
years at E. ; at W. he had leaseholds only for 
a term of 000 years :~Held, that the lease- 
holds at E, and also at W. passed under the 
devise, the exception of leaseholds in the gift 
of residue not showing a contrarv intention. 
Mmse v. W/ilte, 3 Ch. D. 763 r24 W. K. 

. 1038 .' ' 

Effect on Reversion,]— A., seised in fee, and in 
possession of several real estates, and of the 
reversion in fee of the manor of S., subject to 
the estate tail of three persons who were living, 
devises all his estates generally to trustees in 
trust to be sold and to invest the money for 
benefit of younger children. This reversion falls 
in after the death of A. : — Held, that reversion 
passed by wfil, and was well vested in trustees 
for the benefit of the testators younger children. 
Athjm Y. 3 Bro. P. C. 408 ; Cowp. 808. 

Construction of devise, as applying to the body 
of the estate, or merely a reversion from the com- , 


bination of it with other estates, and the general 
inaptitude of the expressions, kc. Welby v 
Welbi/, 2 Y. &: B. 192 ; 13 E. E. 58. 

J., having lands in A. and B., settles lands in 
A. to particular uses, remainder to his own right 
heirs ; then devises all his lands in B., and else- 
where, not formerly settled ; hereby the reversion, 
of lands .in A. passes. Clmfer v. Eitzo-, 

150 ; 3 P. Wins. 55 ; 2 Eq. Gas. Abr. 330. pi. 9.^ 

A. devise of lands, out of settlement, will pass- 
as well those lands of which the testator was 
seised in fee at the time of making his will, as 
those which were comprised in a settlement 
made on his marriage, the particular uses of 
which, were determined by his having no male 
issue. Fallilmid nnsemmt') v. Lytton, 3 Bro. 
P. C. 24. 

A., by virtue of several settlements, being 
tenant in tail after possibility of issue extinct, 
of some lands, remainder in fee, to trustees in 
trust for him and his heirs, and to some other 
lands being tenant for life, remainder to his 
first, &c., sons, remainder to trustees in fee, in 
trust for the right heirs of B., whose heir he was, 
and as to other lands, being tenant in tail, 
remainder to the right heirs of his father ; and 
having no issue, by will devised to his nephew 
all his lands, tenements, and hereditaments, out 
of settlement Decreed, all the lands so settled 
to pass by this devise, ^rode v. RvsseL 2 Yeni. 
621 ; 3 Ch. Eep. 169. 

Lands with a power of revocation will not 
pass by a devise of lands out of settlement, 
Ih., 624. 

' Devise of lands not in settlement will pass the 
reversion of the settled lands. Glover y. Spends 
love, 4 Bro. C. C. 337. 

A devise “of all property which I am possessed 
of, which is not settled by either of my marriage 
settlements,” will pass a reversion in fee, of an 
estate limited to the testator by his marriage 
settlement. Jones v. Shlmier, 5 L. J., Ch. 87. 

Testator was seised of one estate in fee-simple, 
and of another settled by marriage articles upon 
himself for life, remainder in tail to his first and 
other sons, &c., and, in default of such issue, to 
his own right heirs, provided that “in. case he 
should die without issue, or intestate, the said 
lands ” were to go to A. L., her heirs and assigns. 
By his will he devised all his “ unsettled estate” : 
— Held, that the reversion in fee in the settled 
estate passed. Incorporated Society v. Richards^ 

1 Dr. & War. 258 ; 1 Con. & L. 58 ; 4 Ir. Eq. E. 
177. 

A testator, entitled to a copyhold estate in 
remainder expectant upon the determination of 
the life estate of his wife in the same premises, 
by his will gave the income of all his property, 
wherever situate or of whatsoever kind, to his 
wife for life ; and, at her decease, he gave aE 
the property then left by him, and of which she 
was to have the income for her life, to his 
children ; and, at his wife’s death or second 
marriage, he directed his trustees to receive the 
rents and dividends arising from the estate and 
effects he should die possessed of, and to apply 
the .same to the maintenance of his children 
until the youngest should attain tw^enty-one : — 
Held, that the interest of the testator in remainder 
in the copyhold estate passed by his will. The 
tendency of modern decisions is to read the 
different clauses of the same will referentially 
to each other, unless they are clearly indepen- 
dent. Fo7'd v. Ford, 6 Hare, 486, 492. 

A., at the time of making his will, was seised 
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in fee of the manor of G-., and was tenant for 
life, under his father’s will, of the mansion- 
house of G. and the manor of W., with an 
ultimate reversion in fee after the determination 
of life estates and estates tail. By his will he 
devised the mansion-house of G. and the manors 
of G. and AV. to C. for life, with remainders over. 
The limitations of the will corresponded in a 
great measure to those of the father's will. The 
will gave to tlie tenants for life, several of whom 
were" tenants for life under tire father’s wall, 
powers of jointuring, to he capable of being 
exercised as they should come into possession 
of the ekatcs by virtue of the limitations in the 
testator’s will ‘.—Held, thatit wasnot the intention 
of the testator to dis})ose only of his reversion in 
the mansion-house of G. and manor of W., but 
to deal with the present Interest in them ; and 
that G., who had become absolutely entitled to 
those properties under the will of the testator’s 
father, was put to his election. 

Although the inaptitude of some of the limita- 
tions in a devise to a reversion will not prevent 
a reversion from passing, it may furnish a suffi- 
cient ground for holding that something more 
than a i‘e version was intended to pass. 

Where a testator devises property in which he 
has a devisable, but only partial, interest, it is a 
question of construction whether he has shewn 
an intention to dispose of more than the devis- 
able interest that he has, and an express declara- 
tion of such intention is not necessary in order 
to raise a case of election. Whitour v. Clifton, 
26 L. J., Gil. 218 ; 3 Jur. (n.S.) 74 ; 5 W, R. 
129. 

Where Reversion Created by the Will 

itself.] — A. devised a farm to B. for life, and 
after some legacies devises all other his personal 
estate, lands, tenements and hereditaments, not 
before devised, to C. The reversion of the farm 
passed by the general devise to 0. Kingsman v. 
King small, 2 Yerii. 560. 

A., seized in fee, devised Black-acre to B. for 
life, Wl devised to C. all his lands not before 
devised, to be sold. By this devise of all his 
lands, &c., the reversion of Black-acre was ^Yeli 
devised to G. KooJie v. Boolie, 2 Vern. 461 ; Pre. 
Ch. 602 ; 1 Freem. 219. xind see Taaife v. For- 
rail, 10 Ir. Ch. R. 188. 

Where a testator gives a real estate to A. for life, 
and then makes a residuary devise to A,, B. and C. 
for their lives, there is no such inconsistency as 
to exclude the remainder in that real estate from 
the residuary devise. Alliston v. Chappie, 6 Jur. 

288; 2 L. T. 110. 

.Lands, parcel of the duchy of Cornwall and 
governed by the custom of that duchy, the tenure 
of which was originally a holding or convention 
from seven years to seven years, which ultimately 
grew into a holding to the tenant and his heirs and 
assigns, subject to the payment of a fixed fine 
every seven years under penalty of forfeiture, nO' 
surrender to the uses of a will being required : — 
Held to pass by a general devise made previously 
to the 55 Geo. 3, c. 192 ; and the circumstances 
of such general devise being followed by a devise 
of all testator’s duchy lands to one for life : — 
Held, not to prevent its passing the reversion. 
Usticke v. Peters, 4 K, & J. 437 ; 4 Jur. (Js^s.) 
1271. 

Effect on Contingent Interest in Real Estate.] 

— Where a testator devised (by will dated in 
1827) all the hereditaments, to which he should 


be entitled at his death to trustees for sale ; — 
Held, that a contingent interest in an estate in 
fee both by virtue of a shifting use, and also of 
an ultimate limitation in default of issue of his 
brother, did not pass by such devise. Ilonywood 
V. Honymod, 2 Y. k C, C. C. 471. 

A contingent interest in real estate trans- 
missible to heirs may be disposed of by a resi- 
duary devise made in general words, though the 
testator could not become entitled to such real 
estate, except on events depending on his own 
death without issue. IiigilVy v. Amcotts, 25 L. J.,. 
Ch. 769 ; 2 Jur. (N.S.) 556 ; 4 W. R. 433. 

On Legal Estate in Testator as Mort- 
gagee.] — A man, seised in fee of divers lands, 
and having also lands mortgaged to him, devises 
all his lands to A. and his heirs ; the mortgaged 
lands did not pass. Winn v. Littleton, 1 Yern. 

3 ; 2 Yent. 351 ; 2 Ch. Ca. 51. 

Testator, having real estates in A. and B., and 
a mortgage in C., and a statute extended in H., 
devises all his credits and mortgages to his 
executors, and then devises all his real estates to 
whatsoever, in A., B., C. and D., to S. for life, 
and after his decease to his heirs and their heirs 
for ever : — Held, that mortgage in C., and extent 
in D., went to executors. Davis v. Gibbs, Fitzg. 
116; 3 P. lYms. 26; Mos. 269. 

Under a general devise of all the rest, residue, 
and remainder of and in all and singular the 
property, estate, and effects which the testator 
should be possessed of or entitled to, or over 
which he should have a disposing power at his 
decease, of whatsoever kind, &;c., the same might 
be : — Held, that the legal estate in mortgaged 
premises did not pass, but descended to the 
testator’s heir-at-law. Horsfall, In re, M’Cle. 

& Y. 292. 

The legal estate in mortgaged premises did not 
pass by a general residuary devise by the mort- 
gagee. Leeds (Dulte') v. Munday, 3 Yes. 348. 

A., in 1860, gave all the residue of his real and 
personal estate to all his nephews and nieces as 
tenants in common, after specifically devising 
certain lands, not including any lands vested in 
him as mortgagee or trustee, and bequeathing 
annuities and legacies : — Held, that the estates 
on trust and mortgage did not pass to the unas- 
certained class, but to the heir-at-law as trustee ; 
and the court directed the same to be vested 
in the executors upon the trusts of the will. 
Finneifs Estate, In re, 3 Giff. 4(35 ; 8 Jur. (n.s.) 
965 ; 6 L. T. 745. 

A testator who was mortgagee in fee with 
a partial beneficial interest in the equity of 
redemption, devised to trustees all his real and 
personal estate upon trust, first, to i)ay his debts 
and funeral and testamentary expenses, and then, 
upon certain trusts, for his wife and children ; 
and he gave to. his trustees powers to sell or 
mortgage any part of his estate. The will con- 
tained no devise of trust or mortgaged estates : — : 
Held, that the legal estate in the mortgaged 
property did not pass under the will. Paehntm 
and Moss, In re, 45 L. J,, Oh, 54 ; 1 Ch. D. 214 ; 
34 L. T. 110 ; 24 W. E. 170. Drown; Di 

rff, 3 Ch. D. 156. ■ 

A testatrix devised and bequeathed all the 
residue of her property, of whatever description, 
which she had power to dispose of by will, as 
follows; — One moiety to be equally divided 
between her two daughters, and the other moiety 
she gave to a trustee to be paid in equal 
shares to her two sons at twenty-five, the shares 
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of children dying under age to go to the sur- 
vivors, and the trustee to have power to vary 
the securities and to apply part of the income 
for the maintenance and education of the chil- 
dren. The testatrix was mortgagee in fee of an 
estate which was subsequently sold under a 
power in the mortgage deed, and the purchaser 
required that the residuary devises should join 
in the conveyance : — Held, that the legal estate 
in the mortgaged property passed to the heir-at- 
law of the mortgasree. Martm v. Larertmi^ 39 

L. J., Ch. 166 ; 9 Eq. 563 ; 22 L. T. 700 ; 

18 W. R. 561. 

Where Trust for Sale,] — A., being seised 

of the equity of redemption of lands in N., which 
he had mortgaged to his father, and also of the 
legal estate in them as heir to his father, the 
mortgage being still unsatisfied, devised all his 
lands in N. and elsewhere in trust to sell : — Held, ■ 
that the legal estate did not pass by the will. | 
Marshall^ parte^ 9 Sim. 555 ; 8 L. J., Ch. ■ 
187 ; 3 Jur. 196. 

A husband, who was mortgagee in fee of an 
estate to secure a sum of money of which he was 
trustee, devised and bequeathed his residuary 
real and personal estate unto and to the use of 
his wife, her heirs, executors, administrators and 
assigns, in trust, either to leave the same in 
existing investments, or sell and convert the ' 
same, and out of the proceeds to pay his j 
debts, funeral and testamentary expenses, and 
.certain legacies, and invest the residue and 
retain the income thereof for her life ; and, sub- 
ject as aforesaid, such residue to remain in trust 
for C. There was no express devise of trust or 
mortgaged estate : — Held, that the legal estate 
in the mortgaged property did not pass under 
the will. Smith, In re, 4* Ch. D. 70 ; 35 L. T. 
890 ; 25 W. li. 294. 

A testatrix directed her just debts to be paid. 
She then gave pecuniary legacies, and gave all 
the rest, residue, and remainder of her real and 
personal estate and effects to T., for her own 
absolute use and benefit -Held, that although 
by these dispositions the testatrix’s own real 
estate was charged with debts and legacies, an 
estate of which she was mortgagee was not 
excepted from the residuary devise. Sterens's 
Will, In re, 41 L. J., Ch. 537 ; L. E. 6 Eq. 597. 

Effect on Interest of Testator as Mortgagee 
in Possession.]— -J. W., being seised and pos- 
sessed. of considerable freehold, copyhold, and 
leasehold estates in the county of H. ; and in 
possession, as mortgagee, of certain leasehold 
houses at K., in the county of M. ; but having 
no other property in the said county of M., and 
having other estates vested in him as mortgagee, 
besides those at K., makes his will, devising all 
his freehold, copyhold, and leasehold messuages, 
&:c., in the county of H., and in the town of K.,” 
to A. W- for life, and after her death “ all and 
singular other his freehold, copyhold, and lease- 
hold messuages,” &c., in the counties of H. and 

M. or elsewhere to E. W. and A. T. for their joint 
lives, and after their several deceases “all the 
said freehold, leasehold, and copyhold messuages,” 
&c., unto and equally among their children ; and 
gives to A. W. “ all the residue of his real estate, 
not before disposed of, and all other his estates 
and interests w’hatsoever, vested in him as mort- 
gagee or trustee,” &c,, “ and all the residue of his ■ 
personal estate, ready money, and securities for i 
money,” &:c., subject to the payment of debts | 
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and legacies ; — Held, that the mortgaged pre- 
mises at K. passed under the devise of all the 
freehold, copyhold, and leasehold messuages, &g., 
in the county of H., and in the town of K. 
Wood/umse v. Meredith, 1 Mer. 450 ; 15 E, E. 
145, 

S., in 1849, devised all his freehold and copy- 
hold mansions, messuages, farms, and heredita- 
ments, situate in the county of N., or elsewhere, 
to four persons, in trust. In 1843, S., being 
mortgagee of certain lands, with a power of sale, 
conveyed them to A., and he, in 1845, by deed, 
declared himself to be a trustee for S., who from 
that time held undisputed possession of them : — 
Held, that as between the parties beneficially 
interested under the will, the mortgaged lands 
passed under the above general devise. Bnrdm 

V. Dixon, 4 Jur. (N.s.) 967 ; 6 W. E. 427, 

Lands originally held under old mortgages 

pass by general devise, though no release of 
equity of redemption appears. Att.~Gen. v. 
Dowyer, 3 Ves. 714 ; 4 E. E. 132. And see S. Cl, 
further, 5 Ves. 300. S. P., Att,-Getu v. Virjor, 8 
Yes. 256. 

Where Foreclosure subsequent to Date of 

Will.] — Devise of all lands does not pass land 
held in mortgage, as it continues personal estate, 
till final order of foreclosure ; and devise of lands 
held in mortgage at time of will does not pass 
that land, if testator obtains final order of fore- 
closure before death. Thomjpson v. Grant, 4 
Madd. 438 ; 20 E. E. 318. 

Mortgages in fee, though forfeited, will not 
pass by a general devise, of “ all my lands, tene- 
ments, and hereditaments” ; nor will they pass 
by such a general devise, though the equity of 
redemption is afterwards foreclosed or released. 
Strode v. Russel, 2 Vern. 621 ; 3 Ch. Eep. 169. 

If a testator, after devising all “his, lands, 
tenements, and hereditaments,” foreclose an 
equity of redemption of a mortgage in fee, such 
estate will not pass by these general words, 
because a foreclosure is considered as a new 
purchase of the land. Caslwrne v. Seaife, 1 Atk. 
605. 

Effect on Equity of Redemption.] — By a devise 
of land mortgaged in fee, the equity of redemp- 
tion alone passes ; if for years, the reversion and 
, equity of redemption pass. Forrester v. Leigh, 
Ambl. 174, 

Tenant in tail, with remainders in tail, the 
reversion in fee to tenant in tail, the land having 
been mortgaged for a term of years by donor, 
previous to those estates, and so every of them 
having an equity of redemption incident to it. 
Tenant in tail by will appoints the mortgage to 
be paid off, and then mortgaged term to be 
assigned to his mother, and by same wall (being 
seised in fee of other lands) devises all lands to 

W. and his heirs, by which reversion of mort- 
gaged premises passes, on the estate tail and 
remainder in tail being spent : — Held, that the 
equity of redemption, which was incident to the 
reversion in fee of tenant in tail, did not pass to 
the mother by the will, and w^as, therefore, not 
severed from the reversion. Amkurst v. LiPon, 
Fitzg. 99. Affirmed, 5 Bro. P. C. 254. 

Neither the words “I give and bequeath all 
my effects (after paying of every due demand),” 
though immediately preceded by directions 
touching the rents of a copyhold estate, nor the 
words “ what title I have left to call my own,” 
will include the equity of redemption of that 



yi. Gift of Residue, 

‘‘Eesidue’^ — ^What is.] — testator gave all 
his personal estate for the use of his wife, not 
doubting but that she would exercise due dis- 
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copyhold. Henderson v. Farhrklqe^ 1 Euss. 479 ,* 
4 h. J. (O.S.) Ch. 209. 


Proceeds of Part of *Kealty not passing by 
Devise.] — Upon a marriage, an undivided eighth 
share in remainder in fee belonging to the wife 
expectant. on a life* estate entirety was settled in 
trust for the wife for life, with remainder to the 
husband for life, with remainder to the children 
in tail, and remainder to the heirs of the wife ; 
and a power of sale and of exchange was given 
to the trustees, who were to invest the proceeds 
in the purchase of realty in possession, and hold 
it on the trusts declaimed respecting the rever- 
sionary interest thus settled. The entirety of a 
portion of this estate was sold, in concurrence 
with the trustees of the settlement, by the other 
parties interested in the estate. By the deed an 
eighth part of the purchase-money was appor- 
tioned according to the values of the life interest 
and the reversion in that share and the value of 
the reversionary interest and the reversion in 
that share, and the value of the reversionary 
interest was expressed to have been paid to the 
trustees of the settlement. In point of fact, 
however, the whole of the eighth part was 
invested in consols, the dividends of which w'ere 
paid to the tenant for life for the entirety. This 
state of things continued after the death of the 
wife (who 'died without leaving issue) during 
the lives of her husband and heir-at-law suc- 
cessively, but there was no evidence of their 
intention as to the destination of the fund beyond 
what was to be inferred from the above course of 
dealing with it : — Held, that an election could 
not be inferred to take the property in its actual 
state, and that on the death of the heir-at-law 
his share of the fund was to be treated as part of 
his real estate. Redder' s Settlement^ In re, 5 
De G..M. & G. S90 ; 24 L. J., Ch. 313 ; 3 Eq. E. 
157 ; 3 W. E. 136. 

Held, also, that it did not pass by his will 
under a devise of all such shares as he might at 
his death possess in the estate, there being a part 
of it remaining unsold to answer the descrip- 
tion. IK 

A testator devised to his grand-daughter a plot 
of freehold land by the description of “ tlie por- 
tion of meadow land received by me in exchange 
from S.,” and other plots to the same grand- 
daughter, describing them by reference to the 
tenants in whose occupation they then were. 
Portions of the plot of land which the testator 
had acquired by exchange from S., and of certain 
of the plots which had been in the occupation of 
the several tenants named in the descriptions, 
were, at the date of the will, under contract for 
sale to a railway company. The company had 
taken possession before the date of the will, but 
the conveyance was not completed until after 
the testator’s death : — Held, that, as there 
remained lands to answer the descriptions in the 
will at the time of its date, such lands alone 
passed under the devises, and that the purchase- 
money paid by the railway company to the 
trustee of the testator’s will ought to have been 
paid to the plaintiff, the residuary devisee and 
legatee. Jaelison, In re, Wilson v. Donald, 44 
L.T.467. 


cretion and economy in expending the same, and 
directed that the whole of his personal property 
should be under the care of his wife and other 
executor, who were requested to pay debts, &c. ; 
and after the decease of his wife the testator 
gave the residue of his personal estate over — 
Held, that residue meant residue after payment 
of debts, &;c., and that the wife took a life interest 
only with a gift over. Brooks, In re, 2 Dr. & Sm. 
362 ; 34 L. J., Ch. 616 ; 12 L. T. 172 : 13 W. E. 

0 / 3. 

A testatrix gave several life annuities and 
directed funds to be invested producing an 
Income sufficient to meet them. She bequeathed 
the residue of her estate, “ including the funds 
set apart to answer the annuities when and so 
soon as such annuities shall respectively cease,” 
to T. The estate was only sufficient to pa}^ about 
ns. in the pound on the legacies and values of the 
life annuities, and under an order of the court 
the sums apportioned to the values of the life 
annuities were invested, and the dividends 
paid to the annuitants. On the death of one of 
the annuitants, T. applied for payment to him of 
the fund of which that annuitant had been 
receiving the income : — Held, that he had only 
the ordinary rights of a residuary legatee, and 
could take nothing until the legacies and annui- 
ties had all been paid in full. Tootal, Di re, 
Ilanliin v. Xilhurn, 2 Ch. D. 628 ; 24 W. E. 
1031. 

“Eesidue” of personal estate means the per- 
sonal estate which remains after payment of the • 
testator’s debts, funeral and testamentary ex- 

1 penses, and the costs of the administration of his 

estate, including the costs of an administration 
suit. Tretlieioy v. Helyar, 46 L. J., Ch. 125 ; 
4 Ch. D. 53. ‘ 

The share of one of several residuary legatees 
consists of what remains after all equities 
between him and the estate have been settled. 
Willes Y. GreenMll, 2 ^'BQ. 2 i'vFi'l%. 

Arrears of income of separate estate pass by 
a general gift in a will of “ the residue of the 
said trust fund comprised in my marriage settle- 
ment.” Tathani v. Drummond, 2 H, & M. 262. 


When Construed General Eesidue.] — A 

testator, after bequeathing some pecuniary 
legacies and some specific articles, directed “ the 
residue ” to be given to A. : — Held, that A. was 
entitled to the general residue of the testator’s 
estate, and not the residue t f such articles only 
as were ejusdem generis. Bahibridge v. Bcuin- 
7 L. J., Ch. 4. 

The following passage at the end of a will, 
“ I guess there will be found sufficient in my 
banker’s hands to defray and discharge my 
debts, which I hereby desire E. M. to do, and 
keep the residue for her own use and pleasure,” 
was held, under the circumstances and upon 
the whole context of the will, to amount to a 
gift of the general residuai'y personal estate to 
E. M. Boys V. Morgan, 3 Myl. k. C. 661 ; 9 
Sim. 289 ; 7 L, J,, Ch.*247 j 2 Jur. 514 ; Ih,, 608. 

The words “what remains” at the close of a 
bequest of a specific fund; — Held, a general 
residuary disposition, the full sense not being 
necessarily confined ; comprising, therefore, per- 
sonal estate bequeathed upon a contingency too 
remote, not being . to take place until thirty 
years after the testator’s death. , Crooks y. 
De Vandes, 11. Yes. 330. 

A father, having bequeathed the residue of 
his estate , to trustees, directed that they should 
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coavert into money such parts as did not consist 
of money at his death, and should standpossessed 
of the proceeds -apoTi trust to divide the “ residue 
thereof ” ainong his daughters : — Held, that the 
trusts applied to the whole of the residuary 
estate. JFood v. 3i'a7i,% 22 W. E. 438. 

Testatrix by her will disposes of certain long 
annuities, and of a sum in cash, and then uses 
the following words ; “ I believe there will be 
suificient money left to pay my funeral expenses.” 
By a codicil to her will the testatrix expresses 
herself thus : “ If there is money left unemployed, 
I desire it may he given in charity ” : — Held, 
that the general residue of the testatrix’s personal 
estate, including a smu of 2,500Z. ti’ust moneys, 
in which she had a vested reversionary interest 
at the time of her death, subject to be divested 
by the appointment of her mother, passed under 
the words “money left unemployed,” and was 
well given to charity. Lcfjtje v. Asglll^ cited 
in Turn. & R. 265 ; 24 R. R. 51. See note there. 

^ A testatrix having twm leaseholds, at X. and 
Y., bequeathed those at X. to one for life, and 
directed that after her decease they should 
“ form the residue of her leasehold estates 
thereinafter bequeathed.” She then bequeathed 
ail the residue of her leaseholds “ wdiatsoever and 
wheresoever” not thereinbefore otherwise dis- 
posed of : — Held, that the leasehold at Y. also 
passed under the residuary gift. Marliham v. 
Imtt, 20 Beav. 579. 

Testatrix gave nine legacies of 1,000?. each, 
part of 14,500?. South Sea annuities, and as to 
the residue of the said fund and all other her 
personal estate, including such of said legacies as 
should lapse by death before they should be 
transferable, upon trust to convert into money 
such part of her residuary personal estate as 
shall not consist of South Sea annuities, and 
invest such money with any money belonging to 
her at^ her decease in said fund, South \Sea 
annuities, and from time to time invest the 
dividends, *kc., of all such South Sea annuities as 
shall constitute her residuary personal estate in 
the same fund till the youngest of the said 
legatees shall or would, if living, have attained 
twenty-one, and then to transfer the wiiole of 
such South Sea annuities to said nine legatees 
equally, with such survivorship as their origirjal 
shares. The nine legacies of 1,000?. each only 
are specific ; the remainder of the South Sea 
annuities is part of the general personal estate. 
R'hilia nhon v. Bnnon^ 4 Ves. 177, 

It is a question to be determined by the 
particular wa->rds of each will w^hether a gift 
of “surplus” or “residue” means surplus or 
residue properly so called, or a mere proportional 
share of a particular fund. Where, after the 
gift of a fund charged with certain payments, 
the words were, “and the overplus w^hich the 
said, &;c., do produce more than all these dis- 
bursements do amount to (which I do find and 
compute to be about 60?. per annum),” they w^ere 
held to mean surplus, and not proportional share. 
So'nthmolton Corj)orat'w)i v. Att.-Geii.. 5 H. L. Gas. 
1 ; 23 L. J., Ch. 567 ; 18 Jur. 435. 

A feme coverte had pow’-er by will to appoint 
a trust fund, of which ^000?. was payable imme- 
diately, and the remainder subject to her hus- 
band’s life interest therein. She appointed the 
2,000?., and directed the trustees, after the decease 
of the husband, to stand possessed of the “resi- 
due ” of the stock, after payment thereout of 
the 2,000?., upon trust to pay 5,700?. as the 
husband should appoint, and to apply the residue 


in payment of a number of legacies. The hus- 
band appointed the 5,700?. to himself: — Held, 
notwithstanding there was a probability that 
the fund wmnld prove insufficient for the payment 
of all the legacies, that he was entitled to ‘imme- 
diate payment of the 5,700?. Yinan v. 3IoHloeh 
21 Beav. 252. 

The “ residue ” applicable to the payment of 
the legacies (other than the 5,700?.) being held 
to mean simph^ wffiat remained after payment of 
the 5,700?., and not a proportionate share of the 
fund. JA 

When Construed Residue of Particular 

Fund.] — A testator, after disposing specifically 
of most of his property, enumerated funds out 
of which he directed that his debts, funeral 
and testamentary expenses should be paid, and 
added : “ The remainder to be equally divided 
to my surviving children.” The frame of the 
wall left it doubtful whether these w’-ords w'ere 
intended to apply generally or only to the 
residue of the particular funds : — Held, that, 
considering the general frame of the wfill, only 
what w’-as left of the particular funds passed.. 
JuU V. Jacobs, 3 Cli, D. 703 ; 35 L. T 158 : 
24W. R. 947. ' 

A testator bequeathed to A. his household, 
furniture and otlier like things, “ and all other- 
goods of whatever kind,” and he appointed that 
certain specified moneys should be divided as. 
follow^’s after all his debts should be paid ofi.. 
He then specified certain legacies, and pro- 
ceeded, “ three or four thousand pounds or what- 
ever remaining sum or sums to A. ” : — Held, that 
A. did not take the general residue. Wreaick v. 
Jutting^ 3 Beav. 521 ; 5 Jur. 145. 

Testator, after bequeathing to A. and B. 
legacies of stock unequal in amount, and giving- 
several legacies to public charities, requests the 
said A. and B. to be his executors, and gives to- 
them as such one hundred guineas each ; he 
then orders his books, jewels, plate, and house- 
hold furniture to be sold, and after desiring- 
mourning to be provided for his servants, and 
five guineas each to he given to several persons 
named in the wall, and to his executors for a 
ring as a token of remembrance, concludes, 
his wall in the followdiig manner : “ In case 
there is money remaining, I should wash it to be 
given in private charity ” Held, that the 
general residue of the testator’s personal estate, 
consisting of a leasehold estate, money in the 
funds, and a balance in cash, w’as not compre- 
hended in the residuary clause, which w^as 
confined to the residue of the produce of the- 
articles which the testator directed to be sold. 
Ommancy v. Butcher, Turn. & R. 260 ; 24 R. R. 
42. 

A testator having stated in his will that he had 
four shares in the National Bank and an insur- 
ance policy, a bond and half an annuity, gave the- 
bank shares to his sister S., as a trustee" for his. 
niece ; and having disposed of the other property 
already mentioned, he bequeathed the “remainder 
of those eSects (all my just debts being .paid), if 
any remain,” to his sister, adding, “ and I beg 
she will apportion between the above-named 
[naming four of his legatees] ; and as my nephew 
John Corbet has a less secure position in life 
than his brothers, to him such portion or por- 
tions as she shall seem fit. I would also wash 
that she should have power to give some small, 
amounts for charity, especially to L.’s family,” 
&:c, : — Held, that the residuary bequest was. 
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confined to the property specifically enume- 
rated, and did not pass 5sational Bank shares 
or other property acquired after the date 
of the will. Corhet y. Corbet, Ir. H. 7 Eq. 456. 

Held, also, that his sister took the residue as 
a trustee for the persons named, and not bene- 
ficially. Ib. 

In Decemi:)er, 1867, J. devised her moiety of 
the freehold lands of B. to her sister L, for "life, 
to whom she also left certain personalty abso- 
lurely, and appointed her •• residuary legatee.” 
The testatrix then proceeded, subject"to L.'s life 
estate, to declare a trust for the sale of the 
premises, and out of the proceeds gave two 
efi’ectual legacies, and several charitable bequests 
which subsequently failed from her dying within 
three months of the date of her will. In JuH, 
1868, L. devised the other moiety of the lands to 
trustees to sell, and out of the proceeds to pay 
certain pecuniary legacies, and she gave “ what- 
ever residue ” thei-e might be after such payment 
to certain charities. She then directed her rail- 
way shares to be sold, and after charging her 
debts and some more legacies on the produce, she 
gave the residue to W., to whom, with others, 
she subsequently bequeathed several specific 
chattels. L. having died in July, 1869 : — Held, j 
first, that, the words “ residuary legatee ” referring ! 
prima facie to personalty, there was nothing in ! 
the context of J.'s will to enlarge their operation 
into a gift of real estate, and that consequently 
her heir-at-law took the realty or its proceeds, 
which became undisposed of from the failure of 
the charitable bequests charged thereon ; but that, 
since the purpose for which a conversion hacl 
been directed had not wholly failed, he took such 
real estate as personalty. Hamilton v. Foot. 
Ir. B. 6 Eq. 572. " ’ ' 

Held, secondly, that the gift of the residue ” 
did not constitute W. general residuaiy legatee, 
but only referred to the residue of the produce 
of the railway shares, and that this view was 
confirmed by such gift being followed by that of 
specific chattels to W., which a bequest of general 
residue wmuld have included. Ib. 

Grift of Besidue in Proportion to Legacies — 
When all Legatees Entitled.] — Under residuary 
bequest to legatees in proportion to their 
legacies, all legatees, pecuniar}^ and specific, 
even of things, ka., not expressly or by implica- 
tion excluded, were held entitled ; so annuitants, 
if they had not been excluded, on construction 
of whole will. Kannoch v. Horton, 7 Ves, 391. 

Testator, after giving some legacies, directs 
payment to be made to- his devisees as under, and 
then mentions certain persons and the sums to 
be paid them, and gives residue to all his 
devisees above mentioned in proportion to their 
legacies. Every one of legatees is entitled to 
share of residue. Coojfe v. Fannlne/, 1 Sim. S. 
634 ; 2 L. J. (O.S.) Ch. 11. 

Testator distributes a sum of stock, except a 
small part, among certain legatees, as to one of 
whom, X. Y., he uses expressions of resentment, 
and says that the bequest is more than she 
deserves. By a codicil, he leaves the surplus 
stock to be appropriated, as his executors think 
proper, among the several legatees. The 
executors, in appropriating the stock, cannot 
omit X. Y. InglejieU v. Coghlan, 2 Coll. C. C. 247. 

- Pecuniary Legatees only Entitled.] — 

■Gift of residue “to be divided among legatees in 
proportion to the legacies bequeathed by this my 
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will”; restricted, upon construction of the 
whole will, to general pecuniary legatees, in 
exclusion of legacies payable out of a specific 
fund in future, and of legacies given by codicil. 
Henwooflx, Overend, 1 YLer. 23. 

Under devise of personal residue to relations in 
such proportions as testator had given other part 
of his fortune, pecuniary legatees only are 
entitled, and not a devisee of real estate, Adair 
V. Haitltind, 7 Bro. P. G. 587 ; 3 Yes. 231. 

P. bequeathed the residue of her personal 
estate unto all those of her legatees thereinbefore 
named’ wdrose legacies did not exceed 300L — 
Held, that a specific legatee to whom chattels 
valued at a less sum than 200^. were betiiieathed 
was not entitled to a share. 

An annuity of 201., valued at less than 2007., 
was given by the will to P. : — Held, that she was 
entitled to a share of the residue. 

The testatrix bequeathed sums of 2007., and of 
less amounts, to certain charitable institutions : — 
Held, that they ’were not entitled to any portion 
of the residue. JMohohvn v. Patricliwn. 3 Gilf, 
208 ; 7 Jur. (n.S.) 987 ; 5 L. T. 202. 

Eemaindernien Excluded.] — Testator 

directed interest of sum of money to be paid to- 
his sisters, during their lives, in equal proportions, 
and, at their death, gave to their children the 
inheritance their mother derived from his estate, 
and desired that his sisters should be I'esiduary 
legatees in proportions aU'eady mentioned 
Held, that sisters w'ere entitled absolutely to- 
residue, and that their children took no interest. 
OrassieJt v. Drummond, 1 Sim. k S. 517. 

Where Additional Legacies given by 

Codicil.] — AYhere testator, by his will, gave his 
residue among certain legatees in proportion to- 
the amount of their legacies thereinbefore gi'S'en, 
and afteiwards by codicil gave other legacies to 
some of the same legatees, “ in addition to what 
he had given them by his will” : — Held, that the: 
shares which the former took in the residue 
should be proportioned to their legacies under 
the will only. Hall v. Sever no, 9 Sim. 515. 

A testator by his will bequeathed a legacy 
of 70,000Z, to trustees upon certain trusts, 
in favour of one of his adopted daughters 
therein named, and a legacy of 80,0002. upon 
similar trusts in favour of another adopted 
daughter, also named ; and, after declaring that 
the term “ the said residuary legatees ” therein- 
after used should be considered to designate all 
persons thereinbefore named as pecuniary lega- 
tees, he bequeathed his residuary estate in trust 
for and to be divided among “ the said residuary 
legatees” pro rata in proportion to the amounts 
of the legacies thereinbefore bequeathed to “ the 
said residuary legatees ” respectively. By a 
i codicil the testator revoked the legacy of 70,0002. 
i given by the wdll, and, “ in {substitution for, and 
not in addition to,” the same, gave to his trustees 
the sum of 80,0002. upon the same trusts as those- 
declared in the will concerning the revoked 
legacy of 70,0002., and “in the same maimer as 
if they were there repeated ” ; and in terms sub- 
stantially identical the testator revoked the 
legacy of 80,0002. given by the will, and gave a 
legacy of 140,0002. “ in substitution for, and not 
in addition to,” the revoked legacy of 80,0002. 
A question arose as to whether, in the division of 
the residuary estate, any and what share of it 
should be allotted in respect of the two increased 
legacies, or in r^pect of the two for which they 
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were substituted — Held, that, in the absence of 
authority, the fullest meaning must be given to 
the words “ in substitution for, and not in addition 
to,” and, reading the will and codicil together, 
the effect was as if the testator had directed that 
the increased legacies should be read as if they 
were inserted in the will for all purposes ; and 
that the residue must be divided among the 
legatees as if their original legacies had been the 
amounts mentioned in the codicil, and not in the 
w-ill. Coi'tauld^ In reyCortauld v. dawstotL H 
L. T. 647. 

Where Prior Gift Out down by Codicil.] 

— 31., by will, gave all his property, real and 
personal, to trustees, directing them "to pay the 
income to his son and heir J. until J. should 
attain thirty, and then convey to J. the residue. 
By codicil, M. recalled the direction to pay the 
whole income to J., and directed the trustees to 
pay to J . thereout 300Z. yearly until he attained 
thirty, and then to dispose of “ the said residue ” 
.as directed by the will : — Held, that the surplus 
income beyond 3002., which accrued during the 
minoritj’’ of J was not undisposed of, but passed 
to the trustees under the word “ residue.” ^ur- 
•gis V. Oamj^bell, 12 L. T. 836. 

^ Legatees under Codicil only not En- 

titled,] — Hall V. Severm and Nicholson v. 
PatricJisony supra. 

Gift in “Eqtual Shares” to all Lega- 
tees.] —Hnder a gift of the residue to all the 
testator’s legatees, in equal shares (which were 
twenty-three in number), each legacy will have 
added to it one twenty- third part of the residue. 
Taniete v. Perlis, 1 L. J. (o.s.) Ch. 79. 

General Gift Qualified by Subsequent Words.] 

— The testator, after giving his whole property 
to his wife and daughter, qualified the bequest 
by the words “ namely, to give to my wife 501. 
a year for her life, and 5002. to my daughter at 
twenty-one” : — Held, that there was an intes- 
tacy as to the residue after payment of the 502. 
per annum and the 5002. Childs v. mison. 2 
.Jur.415. ’ 

Revocation of Share of Residue.] — ^A. by his i 
will gives the residue of his estate to three of his 
children, share and share alike, as tenants in 
common, and not as joint tenants ; but by a 
codicil he revoked his daughter M. from being 
one of the residuary legatees, and in lieu thereof 
gave her a pecuniary legacy. This third shall go 
to the testator s nest of kin, and does not belong 
to the two other residuary legatees as such 
Ckcslyn v. Crcsswell, 3 Bro. P. C. 246. Affirm- 
ing, 2 Eden, 123, And see Mamisay v. Shelmer- 
dine, 11 Jur. (2r.s.) 903 ; 13 L. T. 392 ; 14 W R 
46. 

A testator gave his residuary real and personal 
estate to trustees for his five sons as tenants in 
common, and by a codicil revoked and made 
void all the trusts in his will contained concern- 
ing ins residuary estate, so far as the same trusts 
related to his son R., or his interest therein, and 
m lieu gave a pecuniary legacy upon trust for 
R., his wife and children, and if R. should have 
no children, he directed that the legacy should 
sink into the residuary estate, but so that R. or 
his representatives should not take any share or 
interest therein —Held, that the testator died 
intestate as to the trusts of one-fifth share of his 
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out of the residuary estate, and not out of the 
share which was undisposed of. iSyhes v. Syhes 
37 L. J., Ch. 367 ; L. R. 3 Ch. 301 ; 16 W. r! 

Gift by a testator of six-sevenths of his 
psiduary estate unto and equally between six 
individuals ; but in a certain event, in order to 
secure to all an equal participation in the pro- 
perty, A. and B. (two of the six) were not to 
mceive any share Held, that upon theliappen- 
ing of the event the six-sevenths became divisible 
among the four, and that there was no intestacy 
as to the share of A. and B. Vaudrey v. Howard 
2W. R. 32. 

Birection that Share of Residue shall fall 
into Residue.]— -A gift by a will of one-sixth of 
the testatrix’s residuary estate to S. W., revoked 
by a codicil, and the same sixth given to S. W. 
for life, with a direction, after her decease, to pay 
a legacy thereout, and that the remainder of 
such sixth should sink into the residue of her 
(the testatrix’s) personal estate, and be disposed 
of accordingly Held, that the remainder of 
the sixth share of the residue was not thereby 
given to the other residuary legatees, but was 
undisposed of. Bimlle v. Shore, 7 Hare, 247 • 
IH. &M. 550, n. - ’ 

Where a testator gave one-third of the pro- 
ceeds of the conversion of his real and personal 
estate to A. for life, with remainder to his chil- 
dren, and declared that on failure of A.’s issue 
the one- third should sink into his residuary 
estate, and be held and applied accordingly, 
and then gave the other two-thirds to other 
persons, and A. died without issue : — Held, that 
A.’s one- third was not given to the other resi- 
duary legatees, but was undisposed of. llumUe 
V. Shore (supra) followed. Zir/htfootY. Burstall, 
3 R. 112 ; 1 H. & M. 546 ; 33 L. J., Ch! 
188 ; 10 Jur. (n.S.) .308 ; 12 W. R. 148. 

A testator gave the residue of his real and 
personal estate to trustees to convert, and as to 
two-fourths of the proceeds to pay the same 
to his sisters A. and M., and to stand possessed of 
the two remaining fourths upon trusts, as to 
one such fourth, in favour of his sister J. for 
life, and her children, and as to the other such 
fourth, in favour of his sister E. for life, and her 
children ; and declared that, in the event of 
either or both of his sisters J. and E. dying 
without issue, the share or shares of either or 
both so dying should sink into and form part of 
his residuary estate, and be paid and divided 
accordingly, but so that the husband of the one so 
dying should take no share 'therein as represent- 
ing hiswife._ The testator died in 1863, M. in 
1867, and J. in 1870 Held, that as to the share 
of J. there was an intestacy, and that the clause 
in the will relating to the share of J. or E. dying 
without issue was inoperative. Bevis-s. In re, 26 
L. T. 239 ; 20 W. R. 359. ’ ' 

A testator bequeathed the residue of her 
personal estate, “ and also all such and so much 
of her personal estate, the trusts, bequests, 'or 
dispositions whereof in the will contained should 
fail, or become incapable of being performed,” 
in eleven equal parts, among different persons. 
The legacy of one eleventh part lapsed Held, 
that the lapsed ^ legacy fell into the residue, 
which became divisible into ten parts, amongst 
the remaining residuary legatees. Bmns v. 
Field, 8 L. J., Oh. 264. And see AfMnso'n v. 
Jones, Johns. 246 ; 5 Jur. (n.S.) 761. 
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A testatrix directed her residuaiy estate to be I under the will was undisposed of. 
divided into three equal shares, and gave one i Estate, In ne, Betlienngton v. Lonqrlqa, 15 
share to the children of T. M., one share to the ( Ch. D. 635 ; 29 W. E. 281 ! 


children of W. H. (subtracting from their share ' 
2,000Z. that W. H. owed the testatrix), and the > 
remaining third part to the children of E, H. : — ; 
Held, that the 2,000/. was to be considered as 
part of the residue, that the residue was to be ; 
divided into the equal parts, and that the , 
2,U00/. was to be taken as part of the share of ! 
the children of W. H. Ilurmij v. Samson, 3 | 
Sim. 536. i 

A testator, by his will dated in 1853, after 
appointing ’trustees and executors, gave to them , 
his residuary real and personal estate in trust ! 
for sale, and to divide the proceeds “ among all 
his children in equal shares ” on their respectively 
attaining twenty-one, but to stand possessed o"f 
the share of his married daughter I. upon trusts 
for her during her life, and after her death for 
her chihhon, and in clefault of children upon 
trust for such persons as she should appoint ; 
and in default of appointment the testator 
directed that such share should “ fall into and 
become part of his said residuary personal estate, 
and be paid and applied accordingly.” By a 
codicil the testator varied the ultimate gift by 
directing that his daughter’s power of appoint- 
ment should be limited to a moiety of her share 
of the residue, and that the other moiety should 
“ fall into and become part of his residuary per- 
sonal estate, and be paid and applied according 
to the trusts of his will.” The testator left seven 
children, including his daughter I., all of whom 
attained twenty-one. The daughter died without 
issue, but having appointed the first moiety of 
her one-seventh share of the residuary estate to 
her husband : — Held, that the second or unap- 
pointable moiety of her one-seventh was not 
undisposed of by the testator, but was divisible 
equally among his other six children as residuary 
legatees. Cniimliaw v. Cmiosliaw, 49 L. J., Ch. 
662 ; 14 Ch. D. 817 ; 43 L. T. 309 ;'29 W. E. 68. 

A testator by his will directed that his] trustees 
should stand possessed of the residue of his estate 
upon trust, as to one-seventh part thereof, to 
invest the same and pay the income to ’ his 
daughter for life, and after her death to hold the 
same in trust for her child or children who should 
attain the age of twenty-one years ; but if there 
should be no such child, then he directed his 
trustees “ to apply the said share as part of his 
residuary estate.” He afterwards declared trusts 
of the remaining six shares of his residuary 
estate. F, survived the testator, but left no 
child who attained the age of twenty-one years : 
— Held, that the share of F. \vas undisposed of 
by the will. Ilumlle v. Shore (supra) and L\glit- 
foot V. JBvr stall (supra) followed. Craioshaw v. 
Crmcshno (supra) distinguished. Savages Trusts, 
hi re, 50 L. J., Ch. 131. 

A. B. by will gave real and personal estate to 
a trustee to sell and convert, and out of the 
moneys to pay debts, and to divide the residue 
equally between five persons named. By a 
codicil A. B, bequeathed to the issue of S.'^E., 
one of such persons, all the effects which by the 
will she had bequeathed to S. E., who was stated 
to be dead ; but if there should be no issue living 
at A. B.’s decease, or being such if such effects 
should not be claimed by such issue within 
twelve months after her decease, then such effects 
shall fall into and be considered as part of the 
residue of the personal estate. S, E. never had 
any issue : — Held, that S, E.’s share of residue 


BumUe v. Shore (supra) and Lightfoot v. 
Bur stall (supra) followed. Ih. 

Cra'wshaw v. Craioshaw (supra) distinguished, 
II). 

And see Rhoades, hi re, and Palmer, In re, 
ante, col. 1163. 

Fund set apart for Annuities falling into 
Eesidue.] — A. gives 800Z. to his executors, on 
trust to pay annuities to B. and C. for their lives, 
exceeding the interest of the 800/., and gives 
the surplus of his estate to D. and E. J'he 
annuitants being dead, the SOO/. shall go to the 
3‘esidnary legatees, and not to the executors. 
Cocli V. Burrisli, 1 Vern. 425, 

Gift of a particular fund for life, then to resi- 
duary legatees as such, then the residue given 
to them as tenants in common ; the particular 
fund is part of the residue, and vests accordingly 
in them as tenants in common. Pitt v. Bern/ on, 
1 Bro. C. C. 589. 

A testator having bequeathed annuities issuing 
out of a leasehold estate to some annuitants for 
life, to some during the continuance of the fund, 
and to others indefinite!}^, with a general pro- 
vision for an increase or diminution of the 
annuities, in proportion to the increased or 
diminished income of the estate ; and a particu- 
lar provision that, on the death of some of the 
annuitants for life, their portions should be paid 
to the survivors : the annuities given indefinitely 
are payable during the continuance of the fund ; 
and the amount of annuities ceasing by the death 
of annuitants for life not named in the particu- 
lar provision belongs not to the survivors but 
forms part of the residue. Bach v. Tueh, 3 
Swan. 270. And see Hedges v. Barmir, 3 
De G. & J. 129 ; 27 L. J., Ch. 742 ; 4 Jur. (X.S.) 
1209 ; 6 W. E. 842. 

The testator desired that A., B. and G. might 
each enjoy during life the interest of 800/. 
sterling, the principal to devolve eventually to 
his residuary legatees. He directed the residue 
of his property to be divided into three equal parts, 
one part to each of his brothers and his sister ; 
and if his brothers and sister should not survive 
him or have legal issue living at the testator’s 
death, then their shares to devolve in equal pro- 
portions to the survivors, as well as the shares 
that might have been devised to their issue. The 
testator’s estate was not sufficient to pay the 
legacies in full : — Held, upon the death of one 
of the tenants for life, that an apportionment or 
the legacy of 800/., set apart to answer her life 
interest, fell into the residue, and was not given 
over to the residuary legatees in their individual 
character ; and that the surviving tenants for 
life w^ere entitled to have the deficiencies in their 
annuities satisfied out of the released fund, 
Arnold v. Arnold, 2 Myl. & K. 365 ; 4 L, J., Ch. 79, 

H. T. devised an annuity of 300/. per annum 
to his wife for life, then to accumulate, to make 
a portion for his first daughter who should 
marry, then in order to raise portions for other 
daughters, then to remain to his eldest son, and 
on his decease to the heirs male of his body, 
and in case of his having no issue remainder to 
the next eldest son and his heir male. , The 
daughters married in the life of the wife ; the 
eldest and two other sons of testator died, 
leaving the wife without issue. This is not 
personal estate vesting absolutely in the eldest 
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[ be an estate anticipated the payment or sold his interest before 
an executory due, it was declared to be forfeited, and applied 
Rrho survived; as if such parties had died before the legacy fell 
ousted by the due. The testator then appointed his trustees 
e it, as such, executors and residuary legatees, 23,333Z. 66*. 8^?. 
the testator, was set aside, to answer the 7001, a year. The 
Ambl. 776. .testator’s brother Thomas died, leaving six chil- 
directed the dren, of 'whom Richard was one living at the 
Land personal date of the will ; and he, after the decease of his 
luiSficient sum father until his death, received an annuity of 
> his wife for S3l. Os, 8^^., being one-sixth of the 200Z. a year, 
testator gave Richard died, leaving three children surviving, 
his real and one of whom was born in the lifetime of the 
named. The original testator Held, that the children of 
if there being Richard were not entitled to tlie money repre- 
the annuity senting the annuity to which he wms entitled, 

, Mullah, 17 but that it fell into the testators residuary 
estate. Greenwood v. Roderts, 21 L. J., Ch. 262. 

in annuities, 

art to secure Destination of Income of such Funds.] See 

jd, sink into post, Intermediate Rents and Profits. 

By a codicil 

his property Gifts which Fail— Rule.] — A bequest of “all 
qual to the and singular other my property and estate ” will 
educed. His include not only everything not before mentioned 
ies were rat- in the will, but everything the previous disposi- 
ly annuitant, tion of which fails, unless it appears from the 
iced annuity "will that the property comprised in the previous 


The wrords “ what remain ” at the close of a 
bequest of a specific fund Held, a general 
residuary disposition, the full sense not being 
necessarily confined ; comprising therefore per- 
sonal estate bequeathed upon a'contingency too 
remote ; not being to take place until thirty 
years after the testator’s death. Crooke v. Be 
Vandes, 11 Yes. 330. 

Construction of a residuary clause as com- 
prehending a legacy given upon a contingency 
which did not happen. Bird v. Le Ferre, 15 
Yes. 589. 

Testator gave 1,000Z. to his natural son, and if 
he died under tw'enty-one then that sum and the 
residue to go to the testator’s familv, and he 



Void for ITncertainty.]— A testator, after 

giving a fund to his executors upon certain trusts, 
declared it to be his will that in the event of the 
failure of those trusts (an event which happened) 
his said trustees, and the survivors or survivor of 
them, his executors or administrators, should 
apply the fund for charitable or other purposes 
as they or he should think fit, without being 
accountable to any persons whomsoever for such 
their dispositions thereof: — Held, that these 
words created a trust, but a trust of so indefinite 
a nature that it could not be carried into efiect : 
the bequest therefore failed, and the fund fell 
into the residue. MUs v. Selhj, 1 Myl. & Cr. 
286 j 5 L. J., Gh. 214. Affirming 7 Sim. 352. 

Gift for Impossible Purpose.] — Testator in the 
eighth clause of his will directed his executors to 
purchase a piece of ground which he described, 
and to erect a monument upon it, for the inter- 
ment of his own body and the bodies of his 
parents and sisters, and to pay the expense out 
of the surplus of his property after discharging 
his debts and legacies. By the ninth clause he 
gave the remainder of his property to a charity. 
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twenty-one after all the others had either received 
their shares or died under twenty-one, that share 
is undisposed of by the deed, and passed by a 
be(’|uest of “ all effects whatsoeveiv’ following 
specific descriptions of property. , Cam 2 )hell v. 

15 Yes. 500. 


Legacy Adeemed .] — A testator gives to A. B. 
the residue of his personal estate, except South 
Sea stock, which he gives to C. D. The stock is 
afterwards converted into money. It falls into 
the residue given to A. B. Whir/jieM v. A'eicto/L 
2 Coll. C. C. 520, n. 


Life Interest forfeited by Residuary Legatee,] 

— Tiust by will to permit testator’s wife to 
receive interest and rents for life, for the main- 
tenance of herself and children, and in case of 
her marriage that the interest, &c., shall not be 
paid to her any longer, but be applied by his 
executors and trustees (she being an executrix 
with them) for maintenance of"^the children, 
revoked on her marriage, and not restored by a 
general residuary disposition to her. Duncan v. 
Duncan^ 19 Yes. 396 ; Gr. Cooper, 254. 


Lapsed Legacies.] — Residuary bequest of per- 
sonalty includes everything ; as a void or lapsed 
legacy. Ditnmr v. 31otteux^ 1 Yes. Sen. 320. 

General residuary clisposition of real and 
personal estate, not hereinbefore specifically 
disposed of : — Held, to comprehend specific 
legacies lapsed, the word “ specifically ” being 
construed “particularly.” Bolerts v. 16 

Ves. 45:. 

General residuary clause passes all that is not 
sufficiently disposed of, as in case of lapse. 
Brown v. Higgs^ 4 Yes. 708 ; 4 R. R. 323. 

Testator, intending to dispose of all his personal 
estate, gives the residue in fifth shares, but 
appoints his brother “ heir to whatever part of 
his estate should' be unappropriated by his will.” 
One of the five shares lapsed in testator’s life- 
time : — Held, that the above was an ultimate 
general residuary clause, and comprised this as 
including not merely what was not mentioned, 
but everything not effectually given. Jacksons. 
J{eUy,2 Yes. Sen. 285. 

Testator bequeathed all his personal estate, 
except the money laid out in stock, mortgages, 
and bonds, to A. ; and as to his money in stock 
and on mortgages and bonds, he gave the same 
to B. The gift to B. failed by an event analogous 
to a lapse : — Held, the property which was 
intended to be given to B. passed under the 
residuary bequest to A. Brajis v. Jones, 2 Coll. 
0. C. 516. 

A testatrix having a general power of appoint- 
ment over a sum of stock under the will of T. S. 
appointed the stock to her sons Joseph and John, 
and her other children, equally ; and she left any 
other sum of money or property to which she 
then was or might thereafter become entitled under 
the will of T. S. to be divided amongst such of 
her children as might be living at her death ; and 
she constituted Joseph her residuary legatee. 
John died before her: — Held, that Joseph was 
entitled to the share of the stock intended for 
John. Spooner\s‘ Tr 2 ists, In re, 2 Sim. (x.s.) 129 ; 
21 L. J.,Ch.l51. » 

Residuary clause passes ail personal property 
that is not disposed of, as by lapse, though it 
was contended upon the particular expressions 
to have been separated, and not intended to pass 
with the residue. Cambridge v. Bans, 8 Yes. 13. 


A., having a power to appoint 1,0001. by will, 
and which in default of appointment was* given 
over to B., duly appointed it to C., wlio died in 
the testator’s life. He afterwards made a codicil, 
giving his residue, and the dividends due at his 
death on the 1,OOOZ., to his wife : — Held, that 
under the 7 Will. 4 & 1 Yict. c. 26, the 1,000J. 
passed to the wife under the residuary gift. 
BusJl V. Cowmi, 32 Beav. 228. And see Harris 
V. Davis, ante, col. 948-9. 


Gift Void through Illegality.]— Testator, dis- 
posing “ of the property of which he should be 
possessed at his death, after payment of debts 
and expenses,” first made several bequests, 
specific and general, and then, after directing 
a certain purpose to be fulfilled out of the 
surplus property which should remain, gave the 
remainder in a certain way : — Held, that the 
latter gift was a gift only of the residue that 
should remain after deducting what would be 
required for the object proposed, and that, in 
the event of that object failing through illegality, 
the failure would not inure for the benefit of the 
residuary legatee. Mitford v. Eeiinolds, 1 Ph. 
185 ; 12 L. J., Ch. 40. 

A leasehold house, the bequest of which, being 
to a charity, fails, passes under a general disposi- 
tion of the residue, and does not belong to the 
next of kin as undisposed of. Shanley v. Baker ^ 
4 Ves. 732. 

A testator, after sundry other legacies to B. 
and others, gave B. a sum of 1,000Z. in trust to 
invest and accumulate, and pay the accumulated 
fund to any son he might have named John who 
should attain twenty-one years of age ; and if 
the first son he should have, and call John, 
should die before twenty- two, then to the next, 
and so on; and if no son called John should 
attain twenty- two years, then B. was to retain 
the IjOOOA for his own use. The testator then 
declared that his residuary estate should be 
divided among his pecuniary and particular 
legatees, in proportion to the particular legacies : 
— Held, that B. was entitled to retain the sum of 
1,000/. for his own use (the gift to the son John 
at twenty-one being void for remoteness), but 
that the same fell into the residue. Joy v. 
Asgnnwall,!^ 
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The owner of the piece of land refused to sell it : 
— Held, that the subject-matter of the ninth 
clause was not so implicated with the subject- 
matter of the eighth as that the eighth haying 
failed the ninth must fail also; and that the 
eighth haying failed the whole suiplus of the 
testator’s property passed by the ninth clause. 
Mifford V. lieipioUa, 16 Sim. 105 ; 17 L. J., Ch. 
238 ; 12 Jur. 197. 


and bequeath unto my sister E., to be paid out of 
the rents and profits of the aforesaid lands, the 
; sum of 25GZ. per annum, and to live free from 
I rent in the house I now occupy in H., with the 
land and buildings I now occupy, containing 
about nine Lancashire acres, with the use of my 
household furniture, plate, linen, books, wines, 
spirits, carriages and horses, cows, hay, and 
farming utensils and stock, for her sole use during 
her natural life, or so long as she shall remain 
unmarried ; in either event, then to go to T. A. ; 
but should she marry, then m.y will and mind is 
that my executors shall pay her lOOZ. per annum 
for her own use during her natural life out of the 
rents and profits of my said estate.” The sister 
married in the testator’s lifetime: — Held, that 
the consumable articles did not go to T. A., but 
fell into the residue, and that the annuities of 
250Z, per annum and lOOZ. per annum were not 
cumulative, Andrew v. Andrew. 1 Coll. C. C. 
690. 

Testator gave 19,000Z. consols to trustees in 
trust for E. B. for life, and after her death for 
her children ; and in case she should die without 
leaving a child, he directed that the trust fund 
should be considered as part of his personal 
estate, and be disposed of in due course of 
administration ; and he gave the residue of his 
effects to E. B., her executors and adminis- 
trators, to and for her own use and benefit, she 
and they paying thereout all the debts due 
from him at his decease, together with the 
expenses of his funeral, the charges of proving 
and establishing his will, and other incidental 
expenses, and he appointed her his executrix. 
E. B. survived the testator, and died without 
leaving a child : — Held, that thereupon the trust 
fund did not become undisposed of, but formed 
part of the testator’s residuary estate, and 
belonged as such to E. B.’s estate. 8cott v, 
Aloore, 14 Sim. 35 ; 13 L. J., Oh. 283 ; 8 Jur. 
281. 

A testator bequeathed an annuity to D., and to 
A., B. and 0. his residue, to be equally divided, 
&c., except the Swansea Canal shares, which 
were not to be sold till after the death of D. 
Held, that the {Swansea Canal shares passed 
by the residuary gift. Jamss v. Irvinq, 10 Beav. 
276. 

Trustees of a settlement were to stand pos- 
sessed of the trust fund (consisting of twelve- 
fifteenths of a larger fund), in trust, as to one 
share, for the settlor’s daughter A. for her life, 
and then for her children, who were to take 
vested interests, if sons at twenty-one, and if 
daughters at twenty-one or marriage ; and if A. 
should have no children who should live to attain 
a vested interest in the fund, then to stand 
possessed of the share so given to A. and her 
children, in trust as to one moiety for the settlor’s 
daughter B. and her children, and as to the other 
moiety for his daughter C. and her children, 
under the same limitations and restrictions to 
which the gift to A. and her children had been 
subjected. Then followed similar dispositions of 
the remainder of the trust fund in favour of B. 
and her children and C. and her children, with 
limitations over of each share (in the event of 
either B. or C. dying without leaving children 
who should attain a vested interest) to the other 
two daughters and their children, in moieties as 
before. But in case there should not be any 
child or children of A., B. and C., who should 
live to gain a vested and transmissible interest 
in the said twelve-fifteenth parts, or any part 


Made under Mistake.] — Certain real 

estates were settled, on an event which happened, 
to the use of the survivor of the intended husband 
and wdfe, in fee. The wife survived. The husband 
by his will devised all his real estates to his wife 
for life, and after her death to executors upon 
trust to sell, and subject to certain bequests, &;c., 
gave one-fourth of the proceeds to such persons 
as his wife should appoint, and the remainder 
equally amongst his executors. All the executors 
died in the lifetime of the wife, and previously 
to the date of her wdll. The wife by her will 
(made since the passing of the Wills Act), acting 
upon the supposition that her husband had in- 
tended to include in his will the settled estates, 
which came to her by^ survivorship, devised them 
to the uses concerning the same declared by him 
in his wdll -Held, that the settled estates were 
not well devised by the testatrix to the uses of 
her husband’s will, but that they fell into and 
formed part of her residuary estkte. Ciilslia v. 
Cheese, 7 Hare, 236 ; 18 L. j.. Ch. 269 ; 13 Jur. 
802. 

Legacies bequeathed by the will of a husband, 
and subsequently of the widow, proving void, 
they fall into the residue of the estate, and are 
not to be distributed among the remaining 
legatees. Lahe v. Cooh, 2 Ken. Ch. 54. 

Interests Undisposed of.] — A domiciled 
Englishman dies abroad, having by an instru- 
ment which was admitted to probate" in England, 
appointed K. to make a will for him conformably 
to instructions given or to be given to him, and 
nominated him as his universal heir. Evidence 
being given that by the foreign law the universal 
heir would take all that was not otherwise dis- 
posed of by the testator’s instructions, and the 
instructions referred to not being proved : — Held, 
that K. was entitled to the whole of the testator’s 
property for his own use. Beijnolds v. Koiirinht. 
2 Eq. E. 784 ; 18 Beav. 417 ; 2 W. K. 445. 

Testatrix directed all her estate to be turned 
into cash ; if amounting to 20,000Z. to go thus : 
if less, in similar proportions then subject to 
some legacies, debts, &c., the residue of her estate 
in sixteenths ; two to her mother for life, the 
others to different persons absolutely. She 
then made three residuary legatees. The shares 
given are only of the 20, OOOZ. subject to charges : 
all beyond that goes to the residuary legatees. 
Legacy decreed to feme covert : settlement 
directed. Green v. 8eott 1 Yes. 282. 
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thereof, under find by virtue of the settlement, 
then the trustees were to }iay, assign, and transfer 
the w'hoie of the twelve lifteenth parts unto the 
nest of Mn of the settlor. The settlor died, 
having by his will made A., B. and C. his 
residuary legatees. After his death C. died with- 
out issue ; then B. died without issue, leaving A. i 
surviving her, wiio had two children, one of 
whom, a daughter, was married : — Held, that A., 
having a child who had lived to gain a vested 
and transmissible interest in the fund, w’as not 
entitled to any portion of it under the limitation 
to the “ next of kin ” of the settlor ; conse- 
quently, that so much of the fund as did not 
pass uiidei* the limitations, other than that to the 
next of kin, resulted to the settlor, and passed 
under his will to his residuary legatees. 
wood V. Slater, 1 De G. & Sm, 1. 

L. by his will gave all his freeholds and 
leaseholds to trustees upon trust to invest the 
surplus for four years, and to pay the interest 
from the proceeds of his plate and effects 
directed to be sold to his daughter for life 
for her separate use, without anticipation, with 
“ remainder ” to her children equally, I'cmainder 
to the children of his brothers, and a like dis- 
position of all his other property, and on the 
question whether the accumulations during the 
four years were undisposed of : — Held, that 
they w^ere not ; but a general gift of the residue 
passed everything. Jearrad v. Tracey, 1 W. E. 
501. 

In Spite of Erroneous Eecital.]— A tes- 
tator, by a codicil, erroneously recited that he 
had already disposed of part of one portion of 
his property by his will, and gave the residue of 
this portion to a legatee : — Held, that the wdiole 
of this portion passed to the legatee, and did not 
fall into the general residue. Lanqan v. Benjm, 
[1896] 1 Ir. E. 331. 

Lapsed legacies Excluded where Intention! 
shewn.] — A., by wall, declares his intention to 
dispose of his household goods by his codicil, 
&c., and devises the residue of his personal 
estate not disposed of nor reserved to be 
disposed of, by his codicil, to his wife. After- 
wards the testator makes a codicil, and does 
not dispose of his household goods thereby ; 
the household goods shall not go to the residuary 
legatee, but according to the statute of dis- 
tributions. Du vers v. Dewes, 8 P. Wms. 40. 

Residue under particular circumstances will 
not take in lapsed legacies, the residue being 
given as a small remainder of about 100?., and 
the lapsed legacies amounting to 20,000?. In 
general, the residue takes in lapsed legacies ; as 
to real estates it is otherwise. But the legatee 
must be a genei'al legatee. Att- Gen. v. Johnstone, 
Amb]. 577, 580. 

A testator bequeathed to his executors and 
trustees all his personal estate (except sucti 
goods as were by his wdll especially bequeathed, 
and also exccjit his leasehold estates, •which he 
declared it to be his intention to exonerate from 
the payment of his debts and legacies), upon 
trust, in the first place, to pay his debts, funeral 
and testamentary expenses, and legacies ; and 
in case there should be any residue of his per- 
sonal estate (except as aforesaid) he gave the 
same to his son E. And after giving certain 
specific legacies, the testator gave all his free- 
hold hereditaments to the same trustees, upon 
trust for his said son E. for life, with remainder 

YOL. XY. 


to his gi'andson W. for life, with divers remainders 
over in tail. And the testator gave all his lease- 
hold estates to the same trustees, in trust to 
permit the clear rents thereof to be received, 
taken, and enjoyed by the person for the time 
^ being entitled to the freeholds, until such person 
i should by good assurance become seised of the 
I freeholds in fee simple in possession ; and then 
in trust to convey and assign the leaseholds to 
, him : — Held, that the limitations of the lease - 
I holds beyond the life estates of R. and W. were 
void for remoteness ; and that the interest thus 
improperly attempted to be given did not belong 
absolutely to W. as the last tenant for life, nor 
did it pass by the residuary bequest to E., because 
the exception of the leaseholds out of the resi- 
duary gift w-as not simply for the purpose of 
making a separate bequest of them, but also to 
exonerate them from payment of the debts 
and legacies ; and therefore held, that, beyond 
W.’s life estate, the leaseholds were undisposed 
of by the will, and belonged to the next of 
kin of the testator. Waimnan v. Field, Kay, 
507. 

A general residuary gift carries with it every 
legacy which fails to take efiect, unless the tes- 
tator has shewm an intention that property which 
he has excepted from the residue is never to fall 
into it- Blight, In re, Blhfht v. Ilartnoll, 52 
L. J., Ch. 672 ; L. E. 23 Oh'. D. 218 ; 48 L. T, 
548 ; 31 W. E. 535— C. A. 

I E. B., by her will, bequeathed to C. H. all her 
I personal property, with the exception of a certain 
' wharf upon which she had charged certain 
! annuities and had given directions for the pay- 
I ment off of certain mortgages upon it : — Held, 

' that E. B- had treated the wharf as part of her 
I own personal property, and had shewm no inten- 
1 tion inconsistent with its falling into residue, 
i and that after satisfaction of the annuities and 
' mortgages it passed to C. H. under the residuary 
gift. II. 

Bare-rs v. Bowes (supra) doubted. Wamma7i 
V. Field (supra) distinguished. Ih. 

A testator gave to each of his brothers and 
sisters named in his will, ‘“or to their legal 
representatives,” 500?., to be paid them in two 
years after his death. He then gave legacies to 
several nephews and nieces by name. The whole 
amount of the legacies was 6,100?, He gave the 
j residue to his wife “ except 4,100?., of which she 
I is only to have the use during her life, and which 
' I wish to be devised amongst my relatives to 
whom I have left legacies in the fore part of this 
iiistrunient, in proportion to the legacies left 
above, which will just make their legacies double 
the first bequest.” On inspecting the ox'iginal 
I will, which w'as a holograph, 4,100?. seemed to 
have been substituted for 5,100?. : — Held, that 
the 4,100?, was not so taken out of the residue 
, as to prevent the shares of it which lapsed from 
i going to the residuary legatee. Thompson v. 

Whitelooh, 4 De G. & J. 490 ; 28 L. J., Oh. 473 ; 

: 5 Jur. (N.S.) 991 ; 7 W. R. 625. 
j Testatrix bequeathed certain leaseholds to 
i trustees upon trust for sale, and to apply the 
' proceeds in or towards payment of her debts, 

^ funeral and testamentary expenses, and legacies 
! as far as the same would go ; and as to all the 
moneys and personal estate not thereinbefore by 
! her disposed of, and not consisting of lands, 

' tenements, or hereditaments, or the produce 
I thereof, she bequeathed the same for charitable 
I purposes. The , produce of the leaseholds was 
! more than sufficient for payment of her debts, 

39 
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the National Gallery, and “ all t]ie rest, residue, 
and remainder of my pictures . . . and other 
articles and effects . . . not herein or by any codi- 
cil specially bequeathed,” to his wife absolutely ; 
and after certain other bequests he gave “all the 
residue and remainder of my moneys . . . goods, 
chattels, and personal estate and effects whatso- 
ever not herein specifically bequeathed” to his 
trustees on certain trusts. The trustees of the 
Na,tional Gallery declined the bequest : — Held, 
that the bequest of the four pictures fell into the 
second residuary bequest. Patch} nq v. Barnett 
49 L. J., Oh. 665 ; 43 L. T. 50 ; 28 W. E. 886. 

Testatrix, after giving certain legacies, be- 
queathed “all her moneys, securities for money, 
moneys secured on mortgage, railway stocks and 
shares, moneys to be produced from sale of any 
property at S. or P., to which she was entitled, 
all moneys to which she was entitled under the 
will of her late grandfather, and also all her 
moneys secured upon any securities or in any 
way or manner howsoever,” to trustees, upon 
' trust, after payment of her legacies and debts, to 
invest and pay the income to A. for life, and 
after her decease to pay thereout a certain 
charitable legacy, and as to the residue thereof 
upon certain trusts in favour of the defendants. 
The will contained a residuary bequest in favour 
of A. The charitable legacy was partially invalid 
under the Statute of Mortmain Held, that the 
portion of such legacy which failed passed to the 
defendants under the particular gift of residue, 
and not to A. under the general residuary gift. 
Champney v. Dairy ^ 48 L. J., Ch. 268 ; 11 Oh. D. 
949 ; 40 L. T. 189 ; 27 W. E. 390. 

— Gift recited but not made.]— See Latigan 
V. .Serywq supra, col. 1217. 

Lapsed Share of Eesidue.]- — Where a residue 
was to be divided in three portions, and one 
third was given to A., another third to B., and 
as to the other third “ 500^. part thereof to 0., 
and the residue and remainder of such third to 
other parties,” and C. died in the lifetime of 
testatrix Held, that the 5001, lapsed to the 
next of kin. Dioyd v. Zloyd, 4 Beav. 231 ; 10 
L. J., Ch. 327 : 5 Jur. 673. 

A testator having by his will directed his 
executors to transfer 5001., part of his residuary 
estate, to H. N., and m.ade a specific disposition 
of the other parts, and having afterwards drawn 
a pen through the name of H. N., and by a 
codicil declared that he razed her name out of 
his will with his own hand, the 500k belongs as 
undisposed of to his next of kin. The costs of 
ascertaining the right to that sum paid thereout 
in exemption of the general residue. Slirymsher 
V. iVorthcote, 1 Swan. 566 ; 1 Wils. Ch. 248 : 18 
E. E. 142. 

Testator gave the whole of his personal pro- 
perty, after payment of his debts, to his wife 
during her widowhood, remainder to his son, his 
only child ; and if his son should die under 
twenty-one, he expressed it to be his wish to 
give 500k to each of his brothers and sister, 
Joseph, James, and Mary, “ and any further 
surplus to be equally divided between these my 
said brothers and sister, or their legal heirs and 
successors.” The testator’s son survived him, 
and died under twenty-one. His brother Joseph 
died in his lifetime : — Held, that the gift of the 
further surplus was not a residuary gift, but was 
a gift of the surplus of the testator’s property 
after the three sums of 500k each should be sub- 
tracted from it, and that the legal heirs and 
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successors to the brothers and sister were not \ 
intended to take unless all of them died, so as I 
not to take; and consequently that there was 
an intestacy as to the 500^. and the share of the 
further surplus qiven to Joseph. Glhsott v. Hale, 
17 Sim. 129 ; 14 Jiir. 27. j 

Testator bequeathed Greenacre to Catherine S. | 
for life, wdth remainder to her son John S. in j 
fee ; provided that if he should die in his mother’s 
lifetime, then and in such case the testator gave 
Greenacre. together with the residue of his real 
and personal estate, to trustees, in trust for 
Isabella A. for life, remainder in trust as to one- 
fourth for such persons as she should appoint by 
will ; and upon further trust, to divide, convey, 
assign, and transfer all the rest, residue, and 
remainder of the trust property unto and to the 
use of Maria C., Eose B., and John S. absolutely. 
John S. survived his mother, and Isabella A. died 
intestate Held, that the trustees took the 
residuary real estate on the testator’s death ; 
and that Maria C., Eose B., and John S. were 
not entitled to the one-fourth of the property 
wdiich was subjected to Isabella A.’s appoint- 
ment. but that it was undisposed of. Slmmmis v. 
Hudall, 1 Sim. (N.S.) 115 ; 15 Jur. 162. 

The testator gave his real and personal estate 
to his executors upon trust, after conversion and 
payment thereout of his debts, funeral and testa- 
mentary expenses, and legacies, to stand possessed 
of the "residue, and divide the same into ten 
'equal parts or shares, wdiich he bequeathed to 
ten persons named in his will, and he declared 
that if the net residue of his property, after pay- 
ment of the debts, &c,, should exceed 10,000L, 
then lO.OOOZ. only should be applicable to the 
said trust, 1,000Z. in each share ; and in that 
case the testator gave the residue of his said 
property beyond the 10,OOOZ. to his nephews and 
nieces in equal shares. The net residue, after 
the payment of debts, &c., exceeded lO.OOOZ. 
'One of "the tenth shares lapsed by the death, in 
the testator’s lifetime, of one of the ten legatees ; 
— Held, that the lapsed share of 1,000Z. did not 
pass as residue to the nephews and nieces, but 
was undisposed of. Green v. Pertwee^ 5 Hare, 
249 ; 15 L. J., Ch. 372 ; 10 Jui\ 538. 

Eesidue divided between certain residuary 
legatees, one of whom dies in the lifetime of the 
tekator. By codicil the testator confirms his will 
except as to any legacy lapsed : — Held, that the 
share of the deceased legatee was undisposed of. 
Wood's Will, In re, 29 Beav. 236. 

Property Subject to Power of Appointment.] 

— Sect. 27 of the Wills Act refers exclusively to 
■general powers of appointment, and does not 
apply to limited or special powers. Property 
comprised in a limited or special pow’^er of 
appointment exercised by will is not within 
s. 24 of the Wills Act, as being real or personal 
■estate comprised in the will. Dictum in Wells, 
In re, IlarcUsty v. Welh (42 Ch. D. 646), 
•approved ; Stillman v. Weedon (16 Sim. 26) 
‘Considered. Borjle v. Coyle, [1895] 1 Ir. E. 
205. 

And see PowEES. 

b. What Words will pass Particular 
Property. 


i. Meal Mstate. 

“Bequeath.”] — The word “ bequeath” is large 
•enough to carry real estate, if distinctly applied 
ito it. Whicher v. Hume, 14 Beav. 518. 


Though a testator has elsewhere in his wdE 
used the words “ devise ” and “ bequest ” correctly 
in their technical senses, the words “ bequeathed” 
and “ bequest ” in the residuary clause may be 
construed to include real estate. Jackson v. 
Ilosie, 27 L. E, Ir. 450 — C. A. 

“Business.”] — A testator devised and be- 
queathed his whole property to trustees upon 
trust to invest such part as they should think 
fit in his business, and carry on the same till his 
son should attain the age of twenty-one years, 
and out of the profits to pay his widow the 
yearly sum of 200Z. so long as she should remain 
a widow ; and he directed the trustees, when his 
son should attain twenty-one, to transfer the 
business to his son. He then gave certain 
legacies to his other children, and provided that 
all his personal estate not required for the busi- 
ness should be continued in its then state of 
investment or altered at the discretion of the 
trustees, and the proceeds applied for the same 
purposes as the capital employed in the business. 
The business was carried on in a freehold shop : 
— Held, that the direction to transfer the busi- 
ness did not pass the freehold shop, and that the 
residuary gift carried the surplus profits of the 
business during the minority of her son. Hentofi, 
In re, Henton v. Henton, 30 W. E. 702. 

Effects.] — A gift, in a will, of “ moneys and 
effects ” : — Held, under particular circumstances, 
sufficient to pass real estates. Titehyield Qlar* 
quis) V. Horneastl'‘, 7 L. J., Ch. 279 ; 2 Jur. 
610. 

The word “effects” in a will equivalent to 
“ property ” or “ worldly substance.” Camphell 
V. PresGott, 15 Ves. 507. 

A testator, by a will prior to the 7 Will. 4 & 
1 Viet. c. 26, gave all the rents of his lands to 
three persons, to be equally divided between 
them according to value, but without any words 
of inheritance; and then accurately enumerat- 
ing his real estate, proceeded to give his “ stock- 
in-trade,” money, Book debts, and effects not 
included in the above statement to two of such 
persons, also without words of inheritance : — 
Held, first, that the direction in the first part of 
the will, that the rents were to be divided 
“according to value,” did not amount to a 
direction to sell, and that the three first donees 
only took for life ; secondly, that the word 
“ effects ” carried the reversion in the lands to 
the second set of donees in fee, subject to the 
life estate of the three first donees. Hilsome v. 
Lonff, 3 Jur. (N.S.) 1073. 

A testator gave, devised, and bequeathed his 
household goods, &;c., “ and everything he should 
die possessed of,” to A., for life, and after her 
death, he gave, devised, and bequeathed “the 
whole of his effects which might be then remain- 
ing, unto and to the use of B.” : — Held, that the 
real estate passed. Phillips v. Meal, 25 Beav. 
25. 

Copyholds held to pass under a will by the 
words “moneys, property, or effects,” aided by 
the context, ^reatfield v. Cooper, 27 Beav. 
338. 

Effects held to be ejusdem generis, and not to 
apply to real estate. Cross v, Willies, 35 Beav. 
562. 

Testator gaTe, devised, and bequeathed to his 
wife ' all his' “ furniture, goods, chattels, and 
effects, whatsoever the same may be or whereso- 
ever the same may he situate” : — Held, on the 

89—2 
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context, that the gift passed all the property of real as ^-ell as personal estate, will not be cut 
the testator, whether real or personal. Hall v. down and confined to the latter merely because 

Hall^Ql L. J., Ch, 289; [1892] 1 Ch, 361; 66 the accompanying expressions and the limitations 

L. T. 206 ; 40 W. E. 277 — C. A. and trusts of the will are applicable to personal 

And see Estate and Effects, infra. estate only. Stein v. Ritherdon, 37 L. J., Ch. 

Estate.]— The word estate, when used in a 19 L. 1. 184 ; 16 
will, is genus generaiissimum, and will, of its flierefore, where a testator in 1866, after 
owui proper force, without any proof aliunde of bequests ot pure personalty, bequeathed 

an intention to aid the construction, carry realty the rest and revSidue of his estate and effects 
as ■well as personalty, and is not to be confined trustees, their executors, administrators and 
and restrained to personalty only unless there J^pon trusts applicable to personalty 

is a clear intent expressed in other parts of only, yuth an ultimate 

the will, to be gathered either from the whole ^ ^ ti’eehold house which belonged 

will, or from the way in which the word is testator passed under the residuary gift to- 

used in the particular part of the will where . 

the contested use of it arises. Hamilton Cor- . ^ ^7 rreehold lands in tenure of L., and the 

mratlon v. Hodsdon, 6 Moore, P. C. 76 : 11 Jur. ^oue ot my estate, consisting of ready money, 

1 93. plate, jewels, leases, j m Igments, mortgages, <fcc., or 

Testator, by his will, devised to J. (his heir-at- other thing whatsoever and whei'esoever, X 

law) part of his estate in fee, and also a life- 5^, ^^*^7 assigns for ever.” The court 

estate, in another portion of his estate, nametl intend an intestacy in favour of the heir- 
P. ; and also gave to F. (his wife) a life-estate unless there is a clear intention to pass 

in part of P., during her viduity, with remainder estate. Iimewell y. Parkins^ 2 Atk,. 

to his other son N. in tail, remainder to his (the . 

testator’s) daughters for life ; and after giving devises ail his goods, chattels, and estate 

certain specific chattels to F,, the will proceeded whatsoever, on condition to pay his debts and 
as follows: ‘‘I give all the remainder of my ; these words pass his real estate, he 

estate that is now in my possession, or may here- devised a considerable legacy to- 

after be mine, excepting what I have particularly his eldest son, and other legacies and the surplus 
given away, unto my wife, P., and it is mv . estate after his wife’s death, to be equally 
will, that, whatever my estate may consist of, between his four children. Lumle}j v. 

after debts and legacies are paid, it be kept 

together under the direction of my wife F.” N. been held that \vhere ‘’estate” is- 

died without issue, and F., the widow, also died generally, accompanied with personal 

unmarried and intestate. The heirs-at-law of things, it should be restrained to personal, but 
J. sold the estate P. to the appellants, subject to whore real estate is mentioned ; for then 

the life-estate of the daughters. In a suit by the personal things mentioned shall be con- 

appellants, against the daughters of the testator, only as an enumeration of those specific 

the co-heiresses of F., fora partition : — Held, by Rf^'iCu v. Gale^ 2 Yes. Sen. 51. And see 

the judicial committee, affirming the decree of v. Pain, 3 Atk. 485. 

the court in Bermuda, that the remainder in ^ testator, after giving a specific legacy and 
fee in the estate P. passed to F., under the annuity, gave all his property to trustees, 
residuary clause, there being nothing in the con- trusts for his granddaughter and her issue,, 
text of the will to confine the natural and legal pi’0'''''isions ^ for their benefit, and for the 
meaning of the woiff “estate” to personalty education of the granddaughter, who* 

only. Ih. was a minor. The legatee and annuitant died 

The word “estate” in will, unless qualified, making of the will. After this 

passes both real and personal estate. Barnes v’ testator, by codicil, gave and bequeathed 
Puteh,, 8 Yes. 604 ; 7 R. E. 127. S. P., O'Toole estate, and all my household 

V. Broicne, 2 Yk R. 430. goods and furniture, linen, china, watches, and 

Under general word “estate” in will, real other my personal property and effects that 
estate passes unless restrained by apparent con- ^ possessed of at the time of my death,” 

trary intent. WooUam v. Kenworthy, 9 Yes servant E., free from legacy diffy, such 

137. ‘ gift not to prejudice any claim E. nfio-ht have 
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chattels, estate, and effects, of what natu.: 
kind soever, and wheresoever the same shaii be, 
at The time of my decease, unto E. and S., their 
executors, administrators, and assipfiis in trust.” 
He afterwards specifically beriueathed his 3’eady 
money and various chattels : — Held, by the 
court* of exchequer, that the word “ estate,” 
thus circumstanced, did not pass real estate ; 
but this court, not being satisfied, directed a case 
to the common pleas. Sandenon. v. 10 

Beav. 478. And see S. C\ at law, 1 Ex. 141. 

F. ])ossessing, as far as appeared, personalty 
only, by his will, inter alia, left all the rest, &c., 
of ills estate and e:ffects to trustees upon trust 
to invest in the public funds or upon govern- 
ment or real securities, with power to vary the 
same. After a suit had been instituted and 
reference ordered, it was discovered that two 
chapel shares were real estate, and upon the 
question whether the above words passed real 
estate : — Held, that they did, according to the 
present law, which varied from the earlier cases ; 
and a sale directed. Fullerton v. Martin^ 1 
Drew. 2H8 ; 22 L. J., Ch. 893 ; 17 Jur. 778 ; 1 
Eq. B. 224 ; 1 W. E. 379. 

A testator, after specific gifts of freeholds, 
leaseholds, and chattels, gave ‘‘ all the rest of his 
household furniture, books, linen, and china 
(except as thereinafter mentioned), goods, 
chattels, estate, and effects to E. and S., their 
executors, administrators, and assigns,” on trust. 
The testator then disposed of his ready money, 
moneys to arise from a certain sale, securities for 
money and moneys owing, and made certain 
specific bequests : — Held, that the whole of the 
residuary estate, real and personal, passed to E. 
and S. by force of the word “ estate.” DoMon 
v. BownesFt, 37 L. «!., Ch. 309 ; L. E. 5 Eq. 404 ; 
16 W. E. 640. 

T. A. H. by will gave all the residue of his 
^‘estate and effects” to trustees upon trust to 
invest the same in 3 per cents., and with 
power to alter, or vary, or transpose, at their 
discretion, and to pay the interest and dividends I 
to D. for life, and after to her children. The 
testator acquired real estate after the date of! 
his will, but left no heir ; and on the question, j 
as between the residuary legatee and the crown, i 
whether the real estate passed : — Held, that it i 
did. JD'Almcune v. 1 Eq. E. 252,*' 

1 Drew. 629 ; 22 L. J., Ch. 971 : 11 Jur. 872 ; 

1 W. E, 475. 

The word “ estate,” in a wfill, will prima facie 
pnss real estate, and the burden of proof lies on 
those who contend the contrary. Patterson v. 
Ilnddart, 17 Beav. 210 ; 1 W. E. 423. 

A testatrix, after giving certain legacies to 
charities, and directing that the}^ should be 
paid out of her personal estate, bequeathed her 
pictures, furniture, books, &c., to her daughters ; 
and as to all the rest and residue of her estate 
■and effects whatsoever, and all her diamonds 
and other jewels, not thereinbefore disposed of, 
she gave the same to trustees, their executors 
and administrators, upon trust, to sell the same 
and hold the money upon certain trusts : — Held, 
that her real estate passed under the word 

estate.” II). 

A testator gave “all his estate, effects, and 
property whatsoever and wheresoever,” which 
he was or might be possessed of or entitled to, 
“to his three executors, their executors and 
administrators,” upon trust to stand possessed 
thereof, and the proceeds thereof, upon certain 
trusts for children and grandchildren ; — Held, 
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‘ 1 ' 1 that this, by itself, would pass real estate, but, 
'n the subsequent expressions and the general 
nd object of the will, the contrary was 
held. 'tx 4 principally relied on the absence 
of the words “ “ devise,” and “ icnt,” and 

the use of the expres&iu,..,^'' possession,” “execu- 
tors and administmtors,” “ principal, the hJknce, 
the principal of the said legacies,” the direction 
to claim a share from his personal representa- 
tives, and the power to appoint new trustees, 
applicable to “ executors,” and not to “ heirs.” 
Coard v. Holder ms.% 20 Beav. 147 ; 24 L. J., Ch. 
388 ; 1 Jur, (N.S.) 316 ; 3 W. E. 311. 

Where Trusts applicable to Personalty.] 

— Under a devise of all the residue of the tes- 
tator’s estate and effects w-hatsoever and where- 
soever, of what nature or kind soever, to trustees 
upon trusts applicable only to personal property : 
— Held, that the real estate passed, with a 
resulting trust for the heir. Bunnmje v. White ^ 
1 J. &W. 583; 21 E. E. 239. 

A will made after the Wills Act, 1 Viet. c. 26, 
whereby the testator gave, devised, and be- 
queathed all his estates and effects whatsoever 
and wheresoever, and of what nature or kind 
soever, to be paid, assigned, or transferred to A, 
on his attaining twenty-one : — Held, to pass real 
estate (copyhold of inheritance) subsequently 
acquired, notwithstanding a direction in the will 
that in the meantime the executors should apply 
the interest, dividends, and proceeds of such 
estate and effects, or so much thereof, or so much 
of the principal thereof, as they should think 
necessary in the maintenance, "education, and 
putting forth of A. in the world, and should 
invest the said estates and effects on real or per- 
sonal security at their discretion. The directions 
applicable only to personal estate may in such a 
case be construed as referring not to the whole 
subject-matter of the gifts, but to such portions 
of the estate as may consist of personalty to 
’Which such directions may be fitly applied. 
Stohes Y. Salomons, 9 Hare, 75. 

The word “estate,” in a will, will primfi facie 
pass real estate, and the burden of proof lies on 
tliose who contend the contrary. Patterson V. 
Iluddart, 17 Beav. 120 ; 1 W. R. 423. 

A testatrix after giving pecuniary and specific 
legacies, and after directing her charity legacies 
to" be paid out of her personal estate, “ gave and 
bequeathed” all the rest “of her estate and 
effects whatsoever and wheresoever, and all her 
diamonds and other jewels,” to trustees, their 
“executors and administrators,” upon trust to 
sell and divide : — Held, that the real estate 
passed to them. Id. 

A gift of “ all the residue of my estate and 
effects to A. B. and C., upon trust to collect, get 
in, and recover the same, and invest in stock, 
and pay the dividends, &:c., to persons beneficially- 
entitled”; A. and B. being also executors : — Held, 
to pass real estate. HAlmaine v. Moseley, 
1 Drew. 629 ; 1 Eq. R. 252; 22 L. J., Ch. 971 ; 
17 Jur. 872 ; 1 W. E. 474, 

A testator devised and bequeathed all his 
estate and effects to trustees, their heirs, exe- 
cutors, and administrators, to convert his personal 
estate, not being money, and to stand possessed 
of the money to arise by such sale, and of the 
rest and residue of his estate and effects, to 
invest the same in govei-nment or real securities, 
and to stand possessed of snch investments for 
benefit, of his , wido%v • and children and his 
brothers and sisters : — ^Held, that the real estate 
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intevLt therein .--ided to affect her French real estate, there 

and consequently resulted to the hpfv ' ' ‘^eiiig nothing in the will from which the court 
41 l! J., Ch. 16S • L 1 could infer any such intention so as to take the 

L. T. 736 ; 20 W. B. 227. ’ Jr’ ‘ ' ^ above stated. JBannq v. 

»^upra, Whicker Ashhiirton^ 54 L. T. 463. 


_ Estates.] — Under a devise to trustees during 
life of A. of all testator’s estates and farms : — 
Held, word “ estate’’ referred only to the thing, 
and not to the interest in it. Bayer v. Master- 
mwTfi^ Ambl. 345. 

Coupled with Other Words.]— Personal 

estate to be laid out in land, but lent on mort- 
gage instead, considered as land, having been 
always out in trustees, and the uses never united 
with the possession, and passed by such general 
words in a will as would pass land, as “all 
my estates, &:c., whatsoever and wheresoever.” 
Baslileiyli v. Master, 1 Yes. 201 : 3 Bro. C. 0. 
99. 

A bequest of “all my goods, chattels, estate, 
and estates whatsoever,” will pass real as w^ell 
as personal property. ClmrcUll v. BiUen, 9 
Sim. 447, n. 

A testator gave to his wife all his money, 
goods, chattels, estates, and effects, of what 
nature or kind soever, and wheresoever the same 
might be found at the time of his decease, for 
her life ; and at her decease all his property of 
goods, money, chattels, estate, or effects whatso- 
ever, to be equally divided between all his chil- 
dren, &c. : — Held, that the testator’s real estate 
passed. Midland Counties Mailway Co. y. Os win, 
1 CoU. C. C. 74 ; 3 Railw. Cas. 497 ; 13 L. J., 
Gin 209 ; 8 Jur. 138. 

Testator gave to his executors “all his goods, I 
estates, bonds, debts, to be sold,” &c. The word ' 
“ estates ’ will pass a copyhold which was sur- ' 
rendered to the use of the will. Jongsma v. 
Jongsma, 1 Cox, 362. 

“Eortune’^ — Words of Complete Disposition 
— Foreign Real Property.] — A testatrix, of 
French birth, made her will, dated l868, in the 
French language. The will was, however, in 
English form, and the testatrix’s domicil w^as 
English. The testatrix gave legacies and annui- 
ties to various persons, including her only 
daughter, and a specific legacy of articles of 
vertu to her only son. The testatrix then 
declared that, after the deduction of all the 
above bequests, together with the necessary 
sums to secure the payment of the annuities, 
the residue of her fortune (le surplus de ma 
fortune) should belong to her grandson. The 
only real estate which the testatrix possessed 
was situate in France. Her personal property 
was not quite sufficient to pay all her debts and 
legacies. The question was, whether the testa- 
trix’s real estate in France, devolving to her 
French heirs, could be taken as intended by the 
testatrix to be comprised in her will, and to be 
subjected by her to the same obligation of con- 
tributing to the payment of debts and legacies, 
in which event the French heirs would be put 
to their election : — Held, that, according to the 
authorities, the universality of a gift of property 
contained in a will was not sufficient to demon- 
strate or create a ground of inference that the 
testator meant it to extend to property which 
was incapable, although his own, of being given ! 
by the particular instrument ; and that, there- < 
fore, the testatrix could not be said to have ' 


“ Lands Coupled with Words applicable 
only to Personalty.] — ^A. devises to her niece 
thus : “ I make my niece Gr. executrix of all my 
goods, lands, and chattels,” and dies, not having 
any leasehold interest, yet her lands of inherit^ 
ance pass not by these words. v. Pen- 

‘rioe, Pi'e. Ch. 471. 

Legacy.]— The word “ legacy ” prima facie has 
reference to personal estate only. Windus v, 
W Indus, 6 JDe Gr. M. &: G. 549 ; 21 Beav. 878 ; 26 
L. J., Ch. 185 ; 2 Jnr. (N.S.) 269, 1101. 

Money.] — A husband directed the income 
arising from his principal money to be paid to 
his wife, while unmarried, for the support of 
herself and the education of his children, and at 
her death or -marriage to be divided among them. 
The testator had but little money strictly so 
called, but he had large personal property, and 
some freehold property : — Held, that the whole 
of the personal property passed, including lease- 
holds, but not the freehold property. Prichard 
V. Prichard, 40 L. J., Ch. 92 ; L. E. 11 Eq. 232 : 
24 L. T. 259. 

Personal Estate— Proceeds of Seal Estate.]— 
mm' ante, col. 1157. 

Personal Estate and Effects.]— A testator gave 
his personal estate to his executors, with a 
direction to collect the rents of his freeholds, 
leaseholds, and copyholds, and thereout pay 
annuities. He gave his residuary legatee all his 
personal estate and effects : — Held, that by 
reference to the former part of the will the 
residuary real estate passed. Lines y. Lines, 22 
L. T. 400 ; 17 W. R. Iu04. 

A testator devised his real estate (subject to 
charges) in strict settlement, and gave all his 
“ railway, canal, and navigation shares . . . and 
personal estate ” to his executor, to pay his debts 
I and legacies, and his residuary personal estate 
! and^ effects to M. He was possessed of two 
navigation shares, which by the act creating 
them were made of the nature of real estate. 
Before his death, the undertaking to wffiich the 
shares belong became vested in a railway com- 
pany, by an act wvhich provided for the 
extinguishment of the freehold rights in the 
shares, upon their conveyance to the railway 
company. The shares were never conveyed to 
the railway company : — Held, that by the railway 
company’s^ act, or if not, by the will, they were 
converted into personal estate, and w’ent to the 
residuary legatee under the gift of his personal 
estate and effects. Cadman v. Cadntan, 41 L. J,, 
Ch. 468 ; L. R. 13 Eq. 470 ; 20 W. R. 356. 


Personal Estate and Property.] — Gift of 
“ personal estate and property whatsoever and 
wheresoever” held not to pass real estate. 
Buchanan v. Barrison, 31 L. J., Ch. 74 ; 8 Jux. 

965 ; 10 W. R. 118^^ 

A bequest of “the whole of my personal 
property, estate, and effects, of every and what- 
soever kind they may be,” will not carry real 
estate. Belaney v. Belaney, 36 L. J., Ch. 265 ; 
L. E. 2 Ch. 138 ; 16 L. T. 269 ; 15 W. E. 369. 
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The assignee of a term of years aftenvarcls 
purcliased the reversion, which -was conveyed to 
a trustee for him in fee. In the deed of convey- 
ance %vas contained a recital of the purchasei-'s 
desire that the term should not merge. The 
purchaser afterwards made a will bequeathing 
all his personal estate : — Held, that the term | 
passed by the bequest. It. 

A testator gave to his wife all his household 
furniture, personal effects, and properties of every 
description that he might be possessed of at his 
death, and also all moneys which might then be 
in his possession or due to him : — Held, that the 
gift did not include his realty. Tates. 

20 L. T. 910 ; 17 W, E 872.“ See also Smalley, 
la re, Smalley y. Smalley, ante, col. 1161. 

‘^What I possess or die possessed of.”] — 
A feme covert having power to dispose by wnll 
of personal property, and of a real estate at N., 
by her will, after reciting the power, gave several 
pecuniary legacies, and then gave to her husband 
her lields and house at N., likewise the remainder 
of her personalty, and all she might die possessed 
of, after payment of her debts, legacies, and 
funeral and testamentary expenses : — Held, that 
the husband took a life estate only in the realty, 
notwithstanding the gift to him of all the testa- 
trix might die possessed of. Monh v. MawdsUy, 

1 Sim. 286 ; 5 L. J. (o.S.) Ch. 149. 

A testator, possessed only of personalty, by 
the residuary clause of his will bequeathed the 
same to his wife for life, and after her decease to 
his children in certain proportions. Having 
subsequently acquired real estate, he made a 
codicil, by which he left certain shares to his wife, 
“on the same terms' as I have everything else 
(everything I possess I leave her)” : — Held, that 
the words shewed a present intention, and passed 
the real estate. Warner Waimer, 20 L. J., 
Ch.273 ; 15 Jur. 11. 

Devise of all “ estate and effects that I shall 
die possessed of” carries after-purchased lands. 
Church maa v, Ireland, 1 Buss, k M. 250. 

By will testator nominated wife his executrix, 
“ thereby bequeathing to her all the property of 
whatever description or sort that I may die 
possessed,” &c. : — Held, she is entitled, though 
not as executrix, to all his property that such a 
wdll could pass. Noel v. Hoy. 5 Madd. 38 ; 21 
E. E. 271. 

A gift to A. and B., “wdiom I appoint my 
executors of all that I possess in any way belong- 
ing to me, by them freely to be possessed or 
enjoyed, of whatever nature or matter it may 
be,” will pass the fee-simple of real estate. 
Thomas v. Phelj)s, 4 Euss. 348 ; 6 L. J. (O.S.). 
Ch.ll0;28 E. E. 120. 

A testator gave, devised, and bequeathed his 
household goods, &;c., “ and everything he should 
die possessed of,” to A., for life, and after her 
death, he gave, devised, and bequeathed “the 
whole of his effects which might be then re- 
maining, unto and to the use of ” P. : — Held, 
that the real estate passed. PMlllps v. Beal, 
25 Beav. 25. 

Testator being seised in fee of a house in the 
town of C., and of estates in the counties of H. 
and L., gave pecuniary legacies to his two sons 
(one of whom was his heir), and also to his two 
daughters, M. and 0. He then gave to his wife 
for her life the possession of his house, together 
with the use of his plate, furniture, &c., and the 
interest of his stock in the funds during her life, 
“save and except the clauses in favour of my 


daughters as already mentioned ; at her decease 
it is my will and pleasure that M. and 0. shall 
divide equally between them as residuary legatees 
wdiatever I may die possessed of, except what is 
already mentioned in favour of others ” : — Held, 
that M. and C. took an estate in fee in remainder 
expectant on the death of the testator’s widow, 
in the house in C., and an estate in fee com- 
mencing on the widow’s decease, in the estates in 
PI. and L., and that the widow did not take a life 
interest by implication in those estates, but that 
the heir took them by descent during her life, 
Bacenjwrt v. Coltmiiri, 12 Sim. 588 ; 11 L. J., 
Ch. 262 ; 6 Jur. 381. And see S. C. at law, 

9 M. & W. 481 ; 11 L. J., Ex. 114. 

Profits.] — See Bents and Profits, infra. 

Property.] — The word “property” has the 
most extensive meaning, wdien used in a will. 
Jones Y. Sh 'mner, 5 L. J., Ch. 87. 

A testator, by his will, devised his “property,” 
and referred to the income by the words “ divi- 
dends ” and “ interest ” : — Held, that his real 
estate wms included in the word “ property,” 
notwithstanding the use of the other w'ords. 
Morrison v. Hojyjje, 4 De G. &: Sm. 234 ; 15 Jur. 
737. 

Under the w-ord property, reversionary interest 
in realty does not pass. Buchanan v. Harrison, 
31 L. J., Ch. 74 ; 8 Jur. (n.S.) 965 ; 10 W. E. 
118. 

A testator gave to his wife, for her use and 
benefit, “his leases, moneys, goods, furniture, 
plate, book-debts, securities for money, and ail 
other property, of every description, that he 
might be possessed of ” : — Held, that the real 
estate passed. Grecmmoh Hospital Impmivement 
Ad; In re, 20 Beav. 458. And see Coard v. 
supra, col. 1226. 

- — Where Trusts applicable to Personalty.] 

— Testator having given to his eldest son a 
particular estate, without w'ords of limitation, 
proceeded to settle the residue of his property 
upon certain trusts betw^een such son and his two : 
sisters and their families, using w’ords in the 
course of such devise more properly applicalffe 
to personal estate, as that his son’s share (wdiich 
in another place w^as called a portion) wras to be 
placed in the names of trustees, and that in 
certain cases some of the capital might he 
advanced ; the son’s interest, too, in the residue 
was only for life : — Held, nevertheless, that the 
reversion in fee of the particular estate passed 
by the residuary clause. Saumarez v. Saumarez, 

4 Myl. & Or. 331. 

A specific devise of real estate was folic w^ed by 
a devise and bequest of all the testator’s other pro- 
perty w’ha bsoever and wheresoever to trustees upon 
trusts which W’ere expi'essed in terms more appro- 
priate to personalty than to realty. The testator 
was not, at the date of his will, entitled to any 
real estate other than that specifically devised, 
but he subsequently became entitled to real estate 
of great value : — Held, that such subsequently 
acquired real estate passed by the will. Lloyd 
V. Lloyd, 38 L. J„ Ch. 458 ; L. B. 7 Eq. 458 ; 20 
L. T. 898 ;i 17 W. B. 702. 

Bents and Profits.] — Devise of profits is a devise 
of land, Johnson v, Arnold, 1 Ves. Sen. 171. 

Devise of pwfits will pass land. AUaii v. 
Baohhome, % Tik'W 74 ; 13 B. B. 23. Affirmed, 
Jac. 631 ; .23 B. B. 167. 
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A testator resident in Jamaica devised the 200Z., bequeathed three other pecuniary legacies 
rents, issues, and profits of his estate called of 1002. each, with the proviso that if ‘her estate 
Isimgton and Cove’s Pen in that island to A. B.: would not produce these sums ot 1002. each, after 
Held, that the estate, and the slaves, mules, the previous legacies were paid,” then these 
cattle, and machinery thereon passed under this sums were to abate ; and she appointed S. her 
devise. Steuvut v. Garnett,^ 3 Sim. 398. See “ residuary legatee.” E. left real estate not 
Mu Cher, Ex i) arte, 3 Deac. & C. 70 J. specifically devised Held, that the real estate 

Bevise of “ one moiety of the rents, issues, and not specifically devised passed to S., as residuary 
profits of my estate, named T., in the parish of devisee as well as legatee. Balter, \Li re, Earrant 
M., to be divided equally amongst my grand- v. Carter, L, T. 6u3. 

children j the other^ moiety of the rents, issues, A testator commenced his will by saying “ As 
and profits of my said estate I give to K. and his to my estate which God has been pleased in His 
heirs ” : — Held, that the grandchildren take the good providence to bestow upon me, I do make 
fee as tenants in common in a moiety of the and ordain this my last will and testament, as 
estate. 11k, 3 Sim. 89S. follows.” He then made separate dis])ositions of 

A sale directed on the words “ rents and pro- two specified farms, then gave several pecuniary 
fits’ alone, ^ though generally contrary to testa- legacies, then bequeathed his shares in a quarry, 
tor s intention, in aid of a creditor, on the ground then gave some further pecuniary legacies, and 
of law, that in a will those words meant and concluded with “ and I make M. P., .H, H. and 
passed the land itself. Another construction, 0. P. my residuary legatees”: — Held, that the 
however, as to legatees, upon the addition of the testator’s freehold estate not specifically men- 
words “as the rents and profits, &c., should tioned in the will passed to these residuary 
advance the money,” Babies v. Dixon, 1 Ves. legatees. Hngkes v. Pritchard, 46 L. J., Ch 840 • 

fi (fii. 1). 24 ; 37 L. T. 259 ; 25 W. K. 761. And 
see V. supra, col. 1230. 

Residuary Legatee.]— -The term “residuary 

legatee” is not of an invariable nature; it must When Realty does not pass by.l In a 

be fashioned and moulded by the context of the will, the words “I constitute A. and B. my 
QQ T legatees,” will not pass real estate. 

38 L. T. 6o3 ; 26 W. R. /22. — H. L. (I.) IVindaes v. Wlndus, 21 Beav. 373. Affirmed 6 

. . ^ De G. M. & G. 549 ; 26 L. J., Ch. 185 ; 2 Jur. 

— Appomtment of— When Realty passes (n.s.) 1101. 

y.J- lestator gave all his real and personal A will recited that the testator was possessed 
estate to his brother James and his nephew of particular items of property, personal and real, 
iMalcolm, their heirs, executors, &c., in trust, by and specifietl the different items ; the enumera- 
orout ot his personal estate, or by sale, mortgage, tion, though not e^haustive, was nearly complete 

or other rlisnnsif'Tn-n n-h hia v/aol .i; . ...m mi , 1 . 


^ legacies, and concluded did not pass to J. \V, under the rcsiduarv clause, 

inus . i give, devise, and bequeath unto my In a will including realty and personalty real 
Smro divided between them, estate does not pass under the words “residuary 

shaie and shai e alike, all the rest, residue, and legatee ” proorio vnp’ore. withnnt, nn pvnv/asQon 


V, residue, and legatee” proprio vigore, without an expressed 
tn n P^’opei’tynot herein disposed of, intention to dispose of the testator’s entire pro- 

to ansvei any contingency that may arise or perty. Gethin v. Allen, 23 L. R., Ir. 236. 

- . my will, A testator concluded his will in these words : 

ipaynient of my rents, as also to “As to all my personal estate, «fec., subject 

- , ‘ -.rein however to my debts and legacies hereinbefore 

pay jhe expense ot agency.” bequeathed, I give the same to W. R. W., whom 

vUe testator made some I appoint executor of this my will, and also in 
+ case of any residue I appoint him my residuary 

my I legatee” Held, that the residuary clause was 
confined to personal estate, and that under it 
certain rents undisposed of during the life of 
W. R. W, did not pass to him for fife. Wills v. 
proper, and also Wills, 1 Br. & War. 439 ; 4 Ir. Eq. E. 531. 
upon any question A testatrix, by her will, elated in 1854. gave as 


remainder of 

t' - 

happen with respect to the trusts of this 
or in case of iioiq , . . 

answer the several legacies and bequests her 
mentioned, and to 

By codicil to this will the 

alterations in the bequests of the annuities given 
by the will, and proceeded thus : “ I leave 
brother-in-law, P, N. (one of the trustees nai 
'^'*'’^^1)? residuary legatee to all my propei tv , 
and I hereby empower him to keep clerks, agents. 

<kc., in any manner he thinks ' ' ' 

to fee one of the first law vers v 

^ 1 ‘-y'- ictvvjtjih citij 4uciatiuu x-i. ttisuiinx, 

he may think fit to consult for advice, and to do follows : “ I cc 
proper, with or ing the dispo 
without the consent of my other trustees or thing I am po 
executors ; Held, that all the real estate of her life, after 
the testator, not previously disposed of, passed here annexed. 
'0 ±. IS. and thaf. he took beneficial interest legacies, and 
therein. Warrm r JVewton, Br. 464. nephews, H. 3 

Z ^ ter a specific devise of real executors, and 
estate to S., and pecuniary legacies of 502. and the demise of 



“■Worldly Estates.”] — The words “worldly 
estates” : — Held, to pass real and personal estate. 
Muddle Y. Fry, 6 Madd. 270. 

“Worldly Goods.”] — A testator made his will 
in part in the following words : “ I give to 
(trustees) all my worldly goods of what nature 
and kind soevei', and wheresoever they might be 
found, upon trust to perform the trusts and 
conditions under-mentioned ; my wife to have 
possession of all while she lives ; but if she 
marries, to quit possession ; all my debts and 
legacies to be paid out of my personal estate and 
Westwood Close. To my son. J. W., his heirs and 
assigns for ever. 20^. and Honey Close ; to W. E. 
and T. my children, and to the child or children 
that my wife may be enceinte with at the time 
of my decease, the rest of. my worldly goods ; all 
my debts to he paid at my decease ” : — Held, 
that the words; “ all my worldly goods of what 
nature or kind soever and wheresoever they 
might be found ” included the whole of the real 
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codicil, but she had no real estate either at the j 
date of the -will or codicil. She afterwards pur- 
chased some freehold property, which she held 
nt her death. E. P. M. contracted for the sale of 
part of the real estate as absolute owner, and an 
objection having been taken by the purchaser 
that he had not title : — Held, that there was not 
sufficient context in the will to enable the court 
to read the words “residuary legatee ” as 
residuary devisee,” and that consequently the 
real estate did not pass to P. P. M. Hughes y, 
Pritchard (supra) distinguished. Methueu and 
Blore. In, re, 50 L. J., Oh. 464 ; 16 Ch. D. 696 : 
44 L.' T. 332 ; 29 W. R. 656. And see Moni 
Y. Jluivdslc//, supra, col. 1229 ; Hamilton v. Foot, 
.ante, col. 1205. 


When Copyholds pass by.]— A testator, 

.after having given legacies to his children, 
amongst whom were two of his younger sons, 
Aiisley and Eric, gave all his freehold, leasehold 
and copyhold estates unto and to the use of his 
;Sons Thomas and Ansley equally, as tenants in 
<iommon ; and he also gave all the rest, residue 
and remainder of his personal estate and effects, 
after payment of legacies, to his sons Thomas and 
Ansley equally, and he appointed them and a 
nephew executors of his will. Thomas died in 
the lifetime of the testator, and afterwards the 
testator made a codicil, by which, after noticing 
the death of Thomas, the testator, “ in the place 
and stead of him,” constituted and appointed his 
son Eric jointly with Ansley and his daughter as 
an executrix in the room of his nephew, and 
proceeded in these words : “I also revoke the 
legacies to my sons Ansley and Eric, and appoint 
them residuary legatees, share and share alike ” : — 
Held, that Eric did not take any portion of the 
freehold or copyhold estates under this devise, 
but that the moiety given by the will to Thomas 
was undisposed o.f. Windus y. Windus, supra. 

J. Gr., by his will, declared his daughter M. A. 
to be his sole residuary legatee, J. G. at his 
-death was entitled to certain copyhold estates, 
which were not specifically .mentioned in his 
will : — Held, that the copyholds did not pass 
under the will to M. A. Zea v. Grundy, 1 Jur. 
(N.s.) 951. 

A testator by his will devised and bequeathed 
all his freehold and copyhold estates and his 
personal estate to trustees, upon trusts for sale 
and conversion into money, and directed them 
to pay certain legacies, but did not make any 
residuary bequest. The testator, by an unat- 
tested codicil, gave other legacies out of the 
mixed fund, and appointed A., B. and C. his 
residuary legatees : — Held, that A., B. and C. 
were entitled to the surplus produce of the copy- 
hold estates. Wildes v. Paries, X Sm. & G. 475 ; 
22 L. J., Ch. 495 ; 1 W. R. 253. ' 

Estate held by copy of court roll, according to 
custom of manor, but in case of intestacy dis- 
tributable as personal estate, and in other respects 
'differing from co])3diold : — Held, to pass under a 
residuary bequest of personal estate, and not with 
■copyhold messuages, Ac., with limitations in 
strict settlement, upon whole will and circum- 
■stanees. Wathins v. Lea, 6 Ves. 633. 


as personalty. Attree v. Attree, 40 L, J., Ch. 
192 ; L. B. 11 Eq. 280 ; 24 L. T, 121 ; 19 W. R. 
464. 

Whether by words “ all the rest of my estate 
and fortune ” in a will, copyhold estate as well 
as freehold passed, qii^re. Hod y. Hod, Ambl. 
2To. ' 

A testator gave two pecuniary legacies, and 
then continued : “ And lastly, I give my sheep 
and the rest, residue, and all moneys, chattels, 
and all other my effects, to be equally divided 
among my brothers,” whom he appointed his 
executors: — Held, that all the freehold as well 
as personal estate of the testator passed under 
these words. Smyth v. Smyth, S Cli. D. 561; 
38 L. T. 633 ; 26 W. R. 736. 

A testatrix proceeded thus : “ And in respect 
of my real and personal estate,” I direct the 
tenant to be continued, “ and as to the rest, 
residue, and remainder of my estate, including 
moneys and securities for money,” I direct 
that it shall be divided, «fec. : — Held, that the 
real estate passed. Meeds v. Wood, 19 Beav. 
215. 

A., having settled all his estates of inheritance 
upon his wife for life as a jointure, by will says : 
“ All the rest and residue of my estate, chattels, 
real and personal, I give to my wife, whom I 
make sole executrix — Held, that the reversion 
of the jointure lands did not pass by this devise, 
but the personal estate only. Mar chant v. 
Tmisden, Gilb. Eq. R. 30. Lord Keeper said, 
that this case differed from Murray v. TF/sf!, 2 
Vern. 564; and that no resolution was ever 
carried so far as to construe these words to pass 
a fee. 


“Temporal Effects.”] — “Temporal effects” in 
a will were held to include real estate. Sheridan, 
In re, 17 L. R., Ir. 179. 


“Trust Moneys” — Where Trust for Sale of 
Realty.]— A testator gave real estate and personal 
estate in trust to sell and invest in “stocks, funds 
and securities,” and hold the residue thereof upon 
the trusts declared by any codicil. By a codicil 
he gave “the trust moneys, stocks, funds and 
securities,” by the will bequeathed, to charitable 
purposes: — Held, that the residuary real estate 
passed. Whicker v. Hume, 14 Beav. 509. 
Affirmed, 1 De G. M. & G. 506 : 21 L. J., Ch. 406 ; 
16 Jur. 391. 
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and personal estate of the testator ; and the 
words ’‘the rest of all my worldly goods” carried 
the residuary real and personal estates, which 
passed to the children named in the will, and 
E* W. horn in due time after the testator’s 
decease. y. Shelton, 18 Jur, 445. 

‘' All I am Worth.” ]~.Devise of “ail I am 
worth” will pass real estate. Ilnmstep v. 
Brooman, 1 Bro. C. C. 437. 

ii. Ad'voiomn and- Kext Presentation. 

Lands, Tenements and Hereditaments.] — 
Devise of lands, tenements and hereditaments, 
subject to a term of eleven years, in trust, to 
receive the rents, issues and profits of the 
pi’cniises that from time to time ^should accrue 
and become due, and dispose, &c. An advowsoii 
in gross passes, and a sale of the next presenta- 
tion within the term by direction, and for the 
benefit of the cestui que trust, wms established. 
Albemarle {Earl) v. liogers, 2 Ves. 477. 

Living,] — The word living is sufficient to pass 
an advowson, but it may be restricted to the 
next presentation. The context must determine 
2 K. & J. 669 ; 

4 W. E. 657. 

Devise to a minor of “the livings of Q. and C., 
should he like the profession and be qualified 
for them ” Held, to shew an intention to con- 
fer on the devisee a personal benefit ; therefore, 
that the devise was confined to a single presenta- 
tion, and did not extend to the advowson. lb, 

Eents, Dividends, Interest and Annual In- 
come.]— A testator, who was both patron and 
incumbent of a living, devised the advow^son 
and all his other real estates, and also his 
personal estate, to trustees in trust to pay the 
rents, dividends, interest and annual income of 
his real estates, until they should be sold as 
thereinafter directed, and also of his personal ' 
estnte, to his sister, until she should have a child : 
and immediately after her having a child, in trust 
to stand seised and possessed of" his real estates, 
if not then sold, and of his personal estate, and 
the rents, dividends, interest and annual income 
thereof, m trust for her children or child wlio 
should attain twenty-one, their heirs, &c. ; and 
It she should have no such child, then in trust, 
aner her death, for the trustees, their heirs, &c. 
Ihe testator then directed his trustees to sell the 
advowson after his death. At the testator’s 
death, his sister (who was his heir) had three 
infant children ; and his living having become 
vacant by his death, the question was whether 
the children, their mother, or the trustees were 
entitled to present to it Held, that as the 
presentation to a living does not produce rents, 
dividends, interest or annual income, the dis- 
positions of the w'ill were not applicable to that 
species of property ; and, consequently, that the 
testator s sister wms entitled, as his heiress-at-law, 
to present to the living on the existing vacancy 
3/a7tm V. MaHin, 12 Sim. 579 ; H L, J., Ch. 
291 ; 6 Jur. 360. 

Heiits,^ Issues and Profits.]— A testator, who 
was entitled to various rectories, devised his 
manors, advowsons, messuages and heredita- 
naents to trustees to make certain payments out 
of the rents, issues and profits, and subject 
theieto to accumulate the “residuary or surplus 
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lents, issues and profits” of the property for 
twenty-one years on specified trusts. A claim 
bj the heir-at-law to the proceeds of sale of a 
next presentation to one of the rectories, on the 
ground that the next presentations were not dis- 
posed of under the trust of “ rents, issues and 
profits,”, was disallowed. Cast v. inddlehm, 34 
D. J., Ch. 185 ; 10 Jur. (n.s.) 1227: 11 L T 
552 ; 13 W. E. 249. , ’ 

fcsemble; that the words “rents, issues and 
profits” were of themselves sufficient to include 
proceeds of sale of the next presentation. 

Rents and Profits.] — Devise of surplus rents- 
and profits carries a right of presentation. Sh er- 
rard v. If arbor omjh {Lord), Ambi. 167. 

Testator devised inter alia all his estate, Ac 
to trustees on trust, out of the rents and profits 
during the lives of A. and B., and the survivor 
to pay debts, legacies and repairs, subject thereto, 
to pay 2,0007. a year to A. who was his heir-at- 
law, and subject thereto to B. for life Held, that 
advowsons passed, that the next presentations 
belonged neither to A. nor to B. till the trusts 
for payment of debts, &c., were satisfied, and 
must be sold for those purposes. Cooke v 
Cholmondeley, 3 Drew. 1 ; 3 W. E. 1. 

Tenement.] — An advowson does not pass by 
tte word “tenement.” Kenmj v. Lannliam, 
Cas. t. Talb. 145, n. 

Tenements and Hereditaments.] — An advow- 
son in gross will pass by the words “ tenements’^ 
and “hereditaments,” but not by the words 
“lands,” and it is assets by descent to satisfy 
bond creditors. Westfaling v. Westfaling, a 
Atk. 460, 465. ^ 

Next Presentation passing by Devise of 
Ajdvowson.] — If A., seised of an advowson, be 
also incumbent and devises it, the devisee, after ■ 
his death, shall nominate ; for where the owner- 
ship and property of an advowson be in the 
devisee, they, and not the heir, shall nominate 
in consequence of such ownership, nor will it 
make any difierence whether the devisee ha& 
the advowson in him as a personalty or as a 
realty. IlaiDkins v, Chajppell, 1 Atk. 622. 

“Next” Construed Next in Disposition of 
Testator.] — A., by will, directed trustees, upon 
the death of the present incumbent, to present 

A. to the living of S., in case he should take 
orders ; and if he should not, or, taking orders,, 
^ould die in the lifetime of B., then, to present 

B. , in case he should take orders ; and after tlieir 
several deceases, or of such of them as shoulcl 
take orders and be presented, or in the event of 
neither taking orders. A. devised the advowson 
to C. in fee :— Held, that the gifts in favour of 
A. and B. were in succession and not alternative, 
and that on the death of A., B. was entitled to* 
be presented. Hutch v. Hatch, 20 Beav. 105 ; 

3 W. E. 354. 

_A testator having the power of disposing of an 
advowson (subject to the existing incumbency 
of A., and a contingent right of B. fo be after- 
wards presented), devised “ the next avoidance 
thereof” in favour of C. Held, that “the 
next meant the next the testator had power to- 
dispose of, viz. that following the incumbency of 
A. and B. Ih. 
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iii. Tithes* 

Land.] — One has no lands in A., but has tithes 
there, and devises all his land in A, ; the tithes 
as they are issuing out of the land, and part of 
the land, and part of the profits thereof, shall 
pass. Ashton v. Ashton^ 3 P. Wms. 386 : Gas. t. 
Talb. 152. 

Beal Estates.]— Testator devised certain tithes 
to his nephews D. and W. for their lives ' 
successiveh", and, after the expiration thereof, to 
the several provision and uses therein expressed 
and contained of and concerning his leal estates ; 
and he devised all his real estates, of what nature 
or kind soever, and wheresoever situate, subject 
to the payment of his debts, &c., in aid of his 
personal estate, to his niece and her sons in strict 
settlement, with remainders to his nephew W. 
and his sons, and to two other persons and their 
sons, in like manner, with remainder to another , 
person in fee. The niece married, and had a son I 
after the date of the will ; and the testator, by a 
codicil, devised all his real estates, of what nature 
or kind soever, to that son for life, with limita- 
tions, by way of remainder, to his fii-st and other 
sons in tail male ; and on failure of such issue, he | 
devised all his said real estates in the manner 
mentioned in his will, and declared that the j 
devises thereinbefore made should take effect in i 
precedence to the devises of his real estates con- 
tained in his wdll : — Held, that the words “ my 
real estates,” in the ’will did not include the 
tithes ; but that those words in the codicil did 
include them, and, consequently, that the estates I 
for life in the tithes, limited to the testator’s | 
nephews, D. and W. by the will, were postponed 
to the limitations in the codicil to the son of the i 
testator’s niece and his sons. IJiwis v. jEJiy/hs, 
17 Sim. 86 ; 14 Jur. 383. 

iv. Money to he Laid Out in Land. 

Estates.] — Personal estate to be laid out in 
land, but lent on mortgage instead, considered 
as land, having been always out in trustees, and 
the uses never united with the possession, and 
passed by such general words in a will as would 
pass land, as “ all my estates, &c., whatsoever 
and -wheresoever.” BasMeigh v. Master. 1 Yes. 
201 ; 3 Bro. C. C. 99. 

Land,] — Money agreed to be laid out in land : 
— Held, to pass under a devise of all freehold, 
leasehold, and copyhold lands lying in I. and in 
E. or elsewhere. '^Gnidot v. Gnidot, 3 Atk. 254. 
And see Mav^ey v. AsUm^ 1 Atk. 361 ; Green v. 
Stephens^ 12 Yes. 419 ; 17 Yes. 64; Linqen v. 
Somray, 1 P. Wins. 172 ; Pre. Ch. 400;' Gilb. 
Exch. E. 91 ; 10 Mod. 39. 

Money under a direction to be laid out in land 
considered as real estate, under a general dis- 
position by the will of a person entitled absolutely 
in either shape of the “ money and land,” in the 
absence of intention, the word “ money ” being 
answered by another fund of stock. Biddulph 
V. Blddnlpli^ 12 Yes. 161. 

Lands, Tenements, and Hereditaments.] — A 

remote reversion in real estates and lands to be 
purchased and settled, will pass by general 
words in a will, as “all and every other my 
lands, tenements, and hereditaments,” though 
the uses are immediate. But the purchase being 
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I postponed to the death of the devisor, the rever- 
' Sion in the estates to be purchased anil settled to 
the same uses subsequent to his death, not being 
an interest vested in him, did not pass ; and 
though, upon the settlement, a power of appoint- 
ment was implied, the win, particularly exe- 
cuting express powers, did not amount" to an 
execution of that implied power. Att.-Gen. v, 
T7»/a7', 8 Yes. 256. 

Manors, &c.] — Money was to be laid out in 
land to be settled to the husband for life,, 
remainder to raise portions for younger chil- 
dren the monej^ was afterwards invested by 
direction of the husband in S. S. annuities"; 
afterwards, by will, he devised generally all his 
manors, &c., to certain uses ; the money in the 
funds must be laid out in land. Hi cl man v. 

4 Bro. G. C. 333. 


V. Besidue and General Personal Estate, 
a. Particular Words. 

All Property.] — By will testator nominated 
wife his executrix, “ thereby bequeathing to her 
all the property of whatever description or sort 
that I may die possessed,” dec. : — Held, she is 
entitled, though not as executrix, to all his 
property that such a will could pass. Xoel v. 
Hoy, 5 Madd. 38 ; 21 E. E. 271, 

A., a British subject, domiciled at St. Peters- 
burg, made a will in the Enssian form and 
Eussian language, by which he expressed a desire 
“ to dispose of all my movable and immovable 
property.” After giving legacies, and directing 
his household property and estates in Eussia to 
be sold, he went on, “ the money proceeds of all 
the above, as also the whole of my capital which 
shall remain -^vith me after my death, in ready 
money and in bank billets” (bank debentures 
peculiar to Eussia), “ belonging to me, shall be 
divided into ten equal parts,” two of which he 
devoted to debts and funeral expenses ; and said, 
“of the remaining eight parts, I intend after- 
wards making a detailed proposal ; ” but if he 
did not (and he never did), they were to go to 
charitable purposes. He then named executors, 
and concluded thus : “ and as all ray movable 
and immovable property is mine own, honestly 
acquired by myself, nobody has a right to inter- 
fere with my dispositions, and contest the same, 
and no one has a right to interfere with or con- 
test the dispositions and proceedings of my 
executors.” The testator had large funds in 
English consols : — Held, that the executors did 
not take these consols under the general bequest 
in the will. EnoMn v. Wijlie, 8 H. L. Gas. 1 ; 31 
L. J., Ch. 402 ; 8 Jur. (x.s.) 897 ; 6 L. T. 263 ; 
10 W. E. 467. Affirming 1 De G, F. & J. 
410. 

Held, also, that as to these consols there was- 
an intestacy. Ih. 

Blank.] — ^A will, after gifts of legacies and 
direction for payment of funeral expenses, con- 
tained the words : “ I leave — — to my sister ” : 
— Held, that there was a gift of residue. Per^ 
kms or ParJdns v. Eladgate^ Bassett, In re, 41 
L. J., Ch. 681 ; L. E. 14 Eq. 54 ; 20 W, E. 589. 

Debts.]'-— An unascertained residue held to- 
pass under the, will of the residuary legatee, by 
the words “debts due to me at my decease,” 
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BaMndge v. Bainhridge, 9 Sim. 16 ; 7 L. J., Testator, v( 
Oil. 4 ; 2 Jnr. 63. , , his property, 

A. bequeathed “ her household furniture, goods, die (of a vio; 
ready money, and all debts and securities ” : — tlied, the reve 
Held, that the residuary personal estate of A. but if his da 
passed thereunder. A'cmn v. Simpson^ Johns, should only 
43 ; 5 Jur. (N.S.) 594 ; 7 W. R. 277. and dividein 

1 K j. ^ , . without chile 

iinects.j — A testator gave various specific that should Ic 
portions of personal estate to his wife, for and testator but 
during her natural life, if she should so long iggije :--Held 
conriiiiie his widow ; but at her death, or in case for life and 
she should marry again, then he gave all the left ” constiti 
things before given, adding the words “and brother Du 
effects, and also all my household furniture, 

which I hereby give to her for her sole use Moiiev 1 

and benefit for and during the term of her whatever is i 

natural life, if she shall so long continue my expression 
widow,’ to be equally divided among tlie nersoiial estaf 
children that he then had or might thereafter 51 
have by his said wife; but in case his wife should ' Sums of im 
not marry again after his decease, he gave her personal estat 
“all and every his personal estate and effects 3 542 

whatsoever’’ for her life, and the same to be «‘An fpe „ 

equally divided to and amongst such of his tome”- He 

children as should be living at her decease, share ordinarv sen' 

and share alike. The testator died within three residue Fuf 

weel« after making his will i—Held, first, that a tekator 
the first gift was not merely specific, but passed words I p-i 
the whole of his personal estate ; secondly, that pfe the iTitpr( 
the two clauses were not repugnant, but the first poskssed of 
was intended to apply to the case of the widow U^ch I mkv ( 
marrying again, and the second to the case of her decease J 
her not marrying again ; and the latter event dauo-hter 
being that which happened, the children living after 'her decc 
at the deatli of the widow were alone entitled, hitei-est unto 
to the exclusion of representatives of deceased cauallvbetwpf 

■■«»“"?= 

, u., reasonable su] 

“Else,”]— A bequest of “my fumitiu'e, plate, ‘‘“S- 
books, and live stock, or what else I may . be children 0 
possessed of at the time of my decease,” will pass ^iceship or otl 
the general I’esiduary estate, though followed by die wi 

specific bequests and devises to the same person age, 

and by gifts of pecuniary legacies to various i^^ferest equall 
other persons. Fleming v. Durnow^, 1 Russ case 0: 

276 ; 4 L. J. (O.S.) Ch. 115 ; 25 R. R. 4^ * childi 

iiT.1 1 ' was no residuf 

Elsewhere. ] — See “ Or Elsewhere,” infra, cash, furnitur 

Goods.]— If a man gives a legacy and thou S’ “I’nonfvT” 
says, “I give all my goods,” it will pass the If 
resKluo, though the word “goods” in common i f II 

parlance means goods only,” and not the whole ^ 
pemonal estate. CncUo^ v. 3 Atk. 61. 

Goods and Chattels.]— A testator may make a money 



chase-money, in the hands of his agent, a land accounts, subject to the debts and legacies, 
surveyor, to be invested on security ; the agent Hadiwjs v. Jiane^ 6 Sim. 67. 
died, and was supposed insolvent, without having A testatrix gave “ everything of which she 

inveked the money. The testator then, by his died possessed ” to her executors for certain 

will, gave to his v'ife ail his ready money and specified pimposes. She made several specific 
securities for money, money in the funds, and bequ ests of jewellery, and, if any 311 oney remained 
money in the banlv or banks, if any, due or owing after paying these bet quests, she left *• the resitluc 
to him at the time of his decease : — Held, that of money (if any) ” to A. ; she then made a 
the yOOZ. passed, and the rather because there specific bequest to"B., and some small pecuniary 
was no gift of any residue, so that on the whole legacies : — Held, that her general residuary per- 
will there a|.ipeared an intention that ail his pro- sonal estate (including railway stock) passed 
perty should pass, and that the \vords he had under the gift of “ the residue of money.” Mom- 
used should include everything, there being no tmju v. Smndwick 3 N. E. 186 ; S3 Beav. 

other assets. v. 2 Sm, & G. 296 ; 324 ; 10 Jiir, (n.s.) 61 ; 9 L. T. 632 ; 12 W. E. 

2 Eq. E. 789 ; 28 L. J., Ch. 490; 18 Jur. 849 ; 286. 

2 W. E. 484. The ’word “money ” standing by itself is con- 

fined to the proper meaning of that w^ord ; yet, 

Principal Money.] — In a will the testator gave if money is given after a direction to pay debts, 
the income of his “ principal money ” to his legacies, and funeral and testamentary expenses, 
wife, for the support of herself and the cduca- or with any other words which dm 3 ote an inten- 
tion of his children, and at her death, or on her tion on the'part of the testator to dispose of the 
marriage, to be divided between them, and made whole of his estate, it will be construed a«i synoriy- 
no other disposition of his property. He died mous with property. Koi'inumw Lt‘7mard(^Lacly\ 
entitled to some real estate, and of personal 84 Beav. 487. 

property ’worth 40,0O0Z., consisting chiefly of A testatrix, whose property consisted chiefly 
the value of his shares in two businesses, but of stock in the public funds, after giving various 
including certain leaseholds : — Held, that the legacies of sums of money, gave and bequeathed 
words “principal monej’” included his Avhole to the inhabitants of Tawleaven Eow all which 
personal estate, including the leaseholds, but might remain of her money after her lawful 
not the pure realty. Priohavd v. Pnohard, 40 debts and legacies were paid : — Held, that the 

L. J., Ch. 92 ; L. E. 11 Eq. 232 ; 24 L. T. 259 ; persons found to be inhabitants of Tawleaven 

19 W. E. 226. Eow were entitled to the residue of the testa- 

trix’s general personal estate. Bog era v. Thom ah\ 

Money remaining.] — A gift to A. of the 2 Keen, 8. 

remaincler of money, goods, and debts due to A testatrix, whose personal property consisted 

the testator after payment of debts, constitutes chiefly of stock, after bequeathing a number of 
A. residuaiy legatee. Bloomfield^ Tm goods of\ pecuniary and specifi.c legacies, and giving cer- 
31 L. J., P. 119. tain directions as to her funeral, gave 2001. to 

A testatrix, having given directions respecting each of her executors for their trouble, and 
her funeral, after payment of her funeral expenses bequeathed whatever remained of money to the 
and just debts gives certain legacies and annui- five children of E. D. : — Held, that by the words 

ties, and after- all the legacies are paid leaves “ whatever remains of money ” the testa, trix 

’whatever money remains or whatever money she referred to her general residuary personal estate, 
may be entitled, to, or have left her, to M. Q. and Boioson v. Gaslwin^ 2 Keen, 14; 6 L. J., Ch, 

F. Gr., and in case of the death of either of two 295 ; 1 Jur. 669. 

annuitants an annuity of 001. to go to the siir- A bequest “ of money which may remain after 
vivor, and then over to M. G. and F. G., with payment of the testator’s debts,” in the absence 
other provisioias. The testatrix then left what- of any other gift of the 3.*esiclue, includes the 
ever money remained to 0. and his four sisters, general residue of the testator’s personal estate 
with specific gifts to her two sisters ; and if they not specifically bequeathed. Stoehs v. Burre^ 
did not survive her to M. G. and F. G. ; and if Johns. 54 ; 5 Jur. (X.S.) 537 ; 7 W. E. 247, 
she had omitted, naming anything she left it to A testatrix, by ber will, after givhag a 
her two sisters C. B. and J. Y. The testatrix pecuniary legacy and bequeathing furniture, 
left funded property, some of which was set leaseholds, and dock shares, gave “ all the rest of 
apart to answer the annuities ; three annuitants, her money, however invested,” to her nephew 
one being a legatee, su3'vived the testatrix. E. J. F,, “ under deduction of 50/. to be paid to 

M. G. died under age and unmarried, and one each of her executors.” She then gave a number 

of the trustees was also dead. Upon bill filed of specified articles, such as ornaments, plate, 
to determine tiie meaning of the words “ what- pictures, and house linen, to various other 
ever money remains,” and whether that clause nephews and nieces, and appointed executors 

or the clause where she referred to having Held, that the gift to E. J. B\ was a general 
“omitted naming anything” was residuary : — residuary gift, and included the furniture, lease- 
Held, that the latter was not, but that the holds, and dock shares, the bequest of which had 
former was residuary and included everything lapsed. Prhigle, Tm Walker v. 50 

not before given. Barrett v. Whlte^ 24 L. J., L. J., Ch, 689 ; 17 Oh. U. 819 ; 45 L. iT. 11 ; 

Ch. 724 ; 1 Jur. (K.S.) 652 ; 3 W. E. 578. ' 30 W. E. 44. 

A testator, after giving specific and pecuniary 

legacies, willed that A. and B. should, divide Money in Bonds— -Bemainder of.]-— A testatrix, 
equally any moneys which might remain to his after disposing of various portions of her pro- 
account after payment of his debts and pecuniary perty (other than Spanish bonds), bequeathed 
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^the remainder of her money in the Spanish furniture will 
Donos to her nephews and nieces, and stated after all beinj 
nei intention to be to divide her property equally it amor 
between her two sisters’ children. The bulk of the test 
the residue consisted of Spanish bonds Bank o 

tiiat the general residue passed under the be- 12,462^. 

‘quest ; the words ‘‘ in the Spanish bonds ” being, 
under the circumstances, descriptive only of the 
nature of the investment of the bulk “ ' 
pro|')crty comprised in 
Yeuflierd, 3 N. E. 367 
X. r. 92 ; 12 W. E. 304. 

Other Effects or Property.]— Words of 
were ‘- All my other effects I will to J., &c., to omitted 
be sold ^ for his benefit”: — Held, all residue of 

testator s property, including money, j: d 

thereby to J. Ilmriie v. ^^ginton, 6 MadcL 

A will contained the following words : “ I give, j^ai 
^ bequeath unto my dearly beloved 652 

wife, Mary Jupp, all my furniture, jewellery, The words 
pictures, wearing apparel, and other efiects be- bequest of 
longmg to me at the time of my decease.” The residuar , d' 
wnii went on to make certain specific bequests to necessarily 
the \\ ite, and concluded by directing her to pay 
the testator’s debts, and leaving it to her dis- 
cretion whether or not she would provide for his 
sons and daughters by a previous marriage and 
for his nephews: — 'V.d. d 
effects ” constituted the wife a r 
Jnpp^ In goods of. 60 L. J., P. 92 ; [18911 P^BOG 
65 .L. T. 166 ; 40 W. E. 176 ; 55 J. P. 456 
D., by his wilL_ , ;y’ 
executor upon trust for the 
and after gifts of 300Z. to ; 


3e sold. If anything shall remain 
paid, the Eev. Mr. G-. will divide 
poor.” At the time of his death 
cl no such sum as 200L in the 
. ^ but his property consisted of 

■ 1 TT^ 52Z. in 

cash :-~HelcI, that the general residue of the 
testators estate passed under the residuary 
daffieg Y. Ilevsg, 1 I)r. & Wal. 12. 

,, her debts and 
expenses to be paid, and giving certain 
and annuities, gave to whatever 
She afterwards made some 
if I have 
my two 
a general 
corpus 
passed by 
were satisfied. 

; 1 J ur. (N.s.) 

at the close of a 
a general 
not being 
comprising, therefore, 


of the clause. ( 

tricl Y, A testatrix, uf ter climctim 
Gh. 286 ; 10 funeral e““:: 

legacies and 
money remained. 

will specific bequests, and concluded, 

-w^^cd naming anything, I leave it to 
e of sisters ’ : — field, that there was 
passed residuary bequest to H., and that the 
reciuired for payment of the annuities 
that bequest after the annuities 
I give, Barrett v. White, 24 L. J., Gh. 724 
’ ’ 3W.E.578. 

Is “ what remains 
a specific fund: — Held, 

7 disposition, the full sense 

confined; comprising, 

pay personal estate bequeathed upon a contingehey 
dis. I too remote, not being to take place until thirty 
years after the testator’s death. Croohe y Be 

rr“ 7 j 1 , X r'® 11 Ves. 330. 

■•tieid,, that the words “other 

■■ a residuary legatee. Best and Eesidue.]— A testator, after maldns 

various dispositions of parts of his estate, ap- 
> „■ n',. - S., his executor, to “ execute the disnos^l 

property to his of all his personal property and effects by sale 
‘*’6 proceeds of which he gave to his 

ifaifg|Kps|p^ 

. w x A h. H. sole my person and in the house, I give and benupfith ” 

but the testator omitter to say to to Bve charities (naming them) ‘4ke rf^ 
:-~Held, duty ” .-—Held, that the bequest to the niecee 
. bis intention, and was residuary. Boxen v. Boxen 5 N- E l * 

intestacy as to theTesiduaiy 10 Jur. (jt.s.) 1061 ; U L. T\ 13 W E 33 
estate. Brirer y. Briver, i'S — L. G. ^ w . it, rfrf 

Tnawill made before 1838 a gift of “400i” 
stock was obliterated, and the words “ residue of 
my property” substituted, whereby the words 
All acanitted to probate were “ residue of my pro- 

or may have at perty stock ” :-Held, that the will by tCe 
m _my apartments at woi-ds, passed to the legatee all the ^funded 

^ ds^nv bI? 7 belonging to the testatrix at the time 

..v.-ds 01 else- of her death, although much of it %vas acauirpd 
as to pass the after the date of the will and after 1838. Bmkh 
- Y. Jhor7iton, 11 KsiTe^ nG. 

‘•Eesidue” is not a “ legacy ” in the ordinary 
sense of the term, though the peiBon takte^E 

wiU,whether-a ^6 bL. 

leans surplus or Testator says, as to the rest and residue of his 
lands &e., hfs will is, that t^ann^ 
ntvmn-rlf shoiild^ be equally divided between A. and C., 
vSS XI I’ nothing about the personal estate. By 

ail the rules of gx'ammar as well as law the 

£! A.tJv, loo. 

after bmup-itw-nfr legatee.] — ^A testator having in 

_attCT ^bequeathing tee commencement of his will appointed his 

I d^hghter to act in concert with his son to be 
executrix, added, “ I also appoint 
. , ... 3 in this my last will and testament, 


executor . __ 

w^hoin he bequeatheef the 
that he had failed to 
that there was an Lit....... 

real and personal estate. 

L. J., Oh. 279. 

“Or Elsewhere.”]-The only disposition of 
property m the win of A. was as follows 
the property that I have now 
the time of my decease, in m , ctrj 
13, Plaistow Grove, or elsewhere, I 
three nieces” .-—Held, that the words 
where” must be so construed as to ut-xsa 
f estate of A. Searbo^^ongk, Bi goods 

y VV. ii. 149. ' 

Overplus.]— It is a question, to be determined 
by the particular words of each ‘ 
gift of “ surplus ” or “ residue ” n 
residue properly so called, or 
share of a particular fund 

gitt of a fund charged with certain p 

the words were “ and the overplus w2eh“ the 
said, &c., do produce more than all these dis- 

bursements do r*"~ " ' ' ’ • - - - - ^ 

compute to be about 602, 
held to mean xxvu jt/tupuioiuuai snare. 

^outJmoltm Corporation v. AU.^Gen,, 5 H, L. Gas. 

1 ; -3 L. J., Oh. 567 ; 18 Jur. 435. 

Semain,]— A testator, bcyucauuug 
several legacies to his relations, and for charitable 
pnjpos(^ says, “to meet these I have 200Z 
m tee Bank of Ireland; tee Bttle matto of |i;dde*e“ 



Whatsoever and Wheresoever.] — A bequest 
of “ all my household furniture, implements of 
trade, cattle, sheep, and all the rest and residue 
of my moneys, securities for money, and personal 
estate whatsoever and wheresoever, not herein- 
before disposed of,” is a residuary bequest. 
Taylor v. Taylor, 6 Sim. 246. 

A testatrix, after several small bequests, 
bequeathed “ all my household ^oods, furniture, 
clothes, moneys, securities for mone3q whatso- 
ever ” to her sister : — Held, that these words 
constituted a residuary bequest, and the couxt 
granted administration with the will annexed 
to the sister. Garrett In goods of. 26 L. T. 984. 


b. Construction of Words “ Ejusdem G-eneris.” 

Wide Words followed by Enumeration of 
Particulars.] — The word “effects” in a will 
restrained to articles ejusdem generis with those 
specified, though the consequence was a residue 
undisposed of. Rawlings v. Jennings^ 13 Ves. 
39 ; 9 B. K. 137. 

As to the residue “ of his estate and effects, 
whatsoever and wheresoever, canal shares, plate, 
linen, china, and furniture,” the testator devised 
and bequeathed the same to his wife : — Held, 
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that the residuary personal estate passed, and 
that the general words were not limited to things 
ejusdem generis with canal shares, &c. Fisher 

V. Hephnrn^ 14 Beav. 626. 

A testator bequeathed to his mother “ all and 
everything he died possessed of, namely, money, 
plate, books,” and other enumerated articles, for 
her sole use ; “ and, lest there be any dispute, he 
declared again that he left her e'^^ry thing he died 
possessed of for her sole use, as stated above” ; — 
Held, that the whole residue passed, and that the 
bequest was not restricted to the enumerated 
articles and others ejusdem generis. KendalVs 
Tmst^ In 7T, 14 Beav. 608 ; 21 L. J., Ch. 278. 

A sergeant in the East India service bequeathed 
as follows : “ To my , wife I bequeath my pay, 
clothing, balance of clothing mone^q and moneys 
that may be now due or may become due to me 
at my decease ; also, the whole of my property 
and effects, that is to say, my box, clothes, 
bedding, &c., I bequeath to my wife” ; — Held, 
that the whole residue passed, including a rever- 
sionary interest in the produce of the sale and 
conversion of a residuary real and personal 
estate of another testator. Gover v. Davis, 29 
Beav. 222 : 30 L. J.. Ch. 505 ; 7 Jur. (N.S.) 399 : 

9 W. R. 87. 

A bequest in general words will not be 
restricted by the enumeration of articles forming 
part of a previous gift. Ib. 

, Testator gave his bank stock to trustees, in 
trust for T. B., for life, and his funded property 
to the same trustees, in trust for W. B. E., for 
I life, and after his death in trust for his issue ; 
and he directed the trustees, after the decease of 
T. B., to pay the dividends of his bank stock to 

W. B. E., for life, and 'after bis decease to apply 
the dividends and capital for the benefit of the 
children or child of W. B. E., in such manner as 
he had directed respecting his funded property ; 
and should W. B. E. die without issue, male or 
female, of his body lawfully begotten, then he 
directed the trustees to apply his funded property 
and bank stock for such charitable or other pur- 
poses as they should think fit, without being 
accountable to any person ; and he gave the 
residue of his personal estate and effects, wines, 
pictures, plate, hooks, and furniture to W. B. E. : 
— Held, that the ultimate trust of the funded 
property and bank stock was not too remote, but 
was void for uncertainty, and that the residuary 
clause was general. Mlis v. Selby, 7 Sim. 352. 
Affirmed, 1 Myl. & Or. 286 ; 5 L. J., Ch. 214. 

A testatrix says, “ I give to B., &c., ail my 
goods, wearing apparel, of what nature and kind 
soever, except my gold watch ” : — Held, that all 
her wearing apparel and ornaments of her person 
passed to the legatee, and any other household 
goods and furniture, hut no other part of her 
estate. The words “ all my goods, wearing 
apparel” shall not he confined to wearing 
apparel only, but shall be construed “goods 
and wearing apparel.” Crichton v. Symes, 3 
Atk. 61.' 

When a testator gives his property generally 
by words such as “all my property,” or “all 
that I have power over,” and then proceeds to 
enumerate particulars, the subsequent enumera- 
tion of particulars does not cut down the effect 
of the general words, even when the particulars 
enumerated constitute only an insignificant'- 
portion, and not the principal part of the testa- 
tor’s property. King v, George, 46 L. J., Ch, 
670 ; 6 Ch, B.. 627 ; 86 L. T. 759 ; 25 W. R. 
638—0. A. 


that my son to be my executor and residuary 
legatee, do jointly with my daughter, my execu- 
trix, who is to act independent of her husband, 
and be guardian to the children”: — Held, that 
the son alone was entitled to the residue. 
Langley v. Thomas. 6 De G. M. & G, 645 ; 3 
Jnr.'(2N\S.) 345; 5 W. B. 219. 


Bights and Credits.] — A testator, having by 
his will bequeathed certain legacies, proceeded 
as follows : — “ To my son I give, devise, and 
bequeath all my lands, tenements, rights, and 
credits, subject to the legacies aforesaid, and my 
debts, the remainder of my property to be dis- 
yjosecl of by him to and amongst his children in 
such shares and proportions as he shall think 
proper.” The words in italics were interlined. 
B\' the last clause in the will, the interlineations, 
as well as the original text, were declared to be 
in the handwriting of the testator. In 1839 he 
added a codicil to his will, by which he merely 
made a declaration with reference to one of the 
legacies given by the will. Semble, the general 
personarestate of the testator would have passed 
under the words “rights and credits” alone, 
even if the interlineations had hot been made. 
Mntehinson v, Hutchinson, 13 Ir. Eq. R. 382. 


Surplus.] — Bequest of personal property held 
a general residuary disposition, although accom- 
panied with expressions favouring a more limited 
construction, and pointing only to a surplus 
beyond the property specifically mentioned. 
Bland V. Lamb, 2 J. & W. 399. Affirming 
5 Madd. 412. 


Unappropriated.] — Testator, intending to dis- 
pose of all his personal estate, gives the residue 
in fifth shares, but appoints his brother “heir 
to whatever part of his estate should be unappro- 
priated by his will” ; one of the five shares 
lapsed in testator’s lifetime : — Held, that the 
above was an ultimate general residuary clause, 
and comprised this as including not merely 
what was not mentioned, but everything not 
effectually given. Jaehson v. Kelly, 2 Ves. Sen. 
285. 
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Therefore, where a testatrix made a holograph comprised the whole personal estate of the tes- 
will m these words : “ I do bequeath to A. all that tatrix. Fleetwood, hi re, Sidr/rraves y. Brewer, 
I have power over, namely, plate, linen, china, 49 L. J., Ch. 514 ; 15 Ch.'D. 594 ; 29 W. E. 45. ' 
pictiu’es, jewellery, lace, the half of all valued to 

be given to H. The, servants in the house who Wide Words followed by Et csetera.] — Whether 

have been a year with me to receive 10^., and stock will, or will not, pass under ‘ the word 
the clothes divided between them. Also all moneys,” or under the wurtl “ stock.” or under 
kitchen utensils,” and the articles enumerated the word “chattels,” depends upon the whole 
foj'med an insignificant part of her property : — context of the will. The word “ goods,” and 
Held, that the bequest was not restricted to the equally the word “ chattels,” used "simpiy and 
articles specifically enumerated, but that it without qualification, will pass the^ whole per- 
passcd the whole of the real and personal estate sonai estate, including stock. A bequest of all 
of the testatrix. II. moneys, goods, chattels, clothing, &;c., the testa- 

A markswoman made a will, shortly before her tor’s property, which may remain after paying 
death, in which the only bequest was a gift of his funeral chai'ges and" debts, will pass " the 
her “ personal property, consisting of money and testator's interest in stock and money. Kendall 
clothes.” She was possessed at her death of v. Kendall, 4 Euss. 360 ; G L. J. (o.S.) Ch. Ill ; 
property, besides cash in hand and clothes, con- 28 E. E. 125. 

sisting of money out on mortgage, money secured Bequest of “ all my household furniture and 
on a promissory note, and a reversionary interest effects, plate, glass, books, wearing apparel, &c.” : 
in a sum of cash -Held, that the words “ con- -—Held, to pass the articles enumerated, and 
sisting of money and clothes ” did not cut down others, ejusdem generis, but not the general 
the generality of the gift of personal property, residue. ' Neionmn v, Kewnian, 26 Beav. 220. 
being only an imperfect enumeration of the The expression “&;c.” following the mention 
particulars of which the personal estate con- of specific chattels, is confined to things ejusdem 
sisted ; and that the whole of her personal estate generis, and does not include the residue of a 
passed by her will. Bean v. Oihson, 36 L. J., Gh. testator’s personal estate. Barnalv v. 'hmell 
657^; L. E. 3 Eq. 713 ; 15 W. E. 809. L. E. 11 Eq. 363 ; 24 L. T.'221 ; 19 W, E. 323. ’ 

N. _K. by his will, after bequeathing legacies A husband directed that his freehold estate 
and directing his debts to be paid, ordered alibis should be sold, and his debts paid by his widow 
effects to be sold by auction, and snch money or and sole executrix, to whom he bequeathed “ all 
valuables as he should die possessed of to be my money, cattle, farming implements, &c., she 

handed over to H., to be applied to the use of paying my brother, J. C., the sum of ” : 

M. K. to a certain amount during her life, and, if Held, that the widow was entitled to the general 
after her demise any residue remained, such residue. Chapman v. Chapman, 46 L. J.. Ch. 
residue to be expended in masses for his son’s 104 ; 4 Ch. D, 800. 

directed ^ security in the hands of A testator, after directing his debts, Ac., to be 
J. 0. ^.to be applied as above directed. “My paid, bequeathed to his wife his moneys, plate, 
Royal Canal stock is to be sold ; also, my Grand &c. (enumerating several particular descriptions 
Canal debentures, as necessity may require, at of personal property) and all the residue of his 
the discretion of rny executors ” : — Held, that the personal estate after payment of his debts, Ac., 
whole of the residue, including the stock and and he directed his wife to give to his executoi’s 
debentures, was disposed of under the residuary a bond for securing to them the payment of half 
executor on the death the value of the said wines, plate, Ac., enumerating 
01 M, K. : Held, ^ also, that the bequest for masses several of the above-mentioned descriptions of 
tor the testator's son w'as valid, and not void personal property, but not mentioning the residue 
as a superstitioiis use. Bead v. Ilodgem, 7 Ir. of his personal estate. The value" Was to be 
Ec^E, 17. ascertained with in three months from his death, 

Bequest of all my right and title to my and the plate was to be valued at a fixed price, 
poperty m the town of E., namely, my dwelling- The money payable on the bond was for the 
house and household furniture, and all things benefit of his nephews and nieces : — Held, that 
now therein, in my possession, especially my car- the bond was to be given for half the value of the 
horse ami epered and side cars Held, that property only which was specifically enumerated, 
piiilmotes, known by the testator to be in the and not for half the value of the general residu- 
house at the tame the will was made, passed to ary estate. MaHin v. Wehtead, 18 L. J , Ch 1 
the legatee. Maliomj |v. Bonomn, 14 Ir. Ch. E. Devise of the house in Camden Place and “ all 
5bb--C A. _ „ . , therein ” to M. for life ; “ at her death 1 give and 

A testatrix, having executed a will and three bequeath the house, Ac. Ac. to my nephew T., 
codi mis, made a fourth codicil as follows : “Ido and his heirs.” ‘After the death of M T. is 
hereby bequeath to J.B. (to whom I have willed entitled to all the chattels which were' in the 
my landed property) also all my personalty, house at the testator’s death, except the consum- 
sxiQh as cash furnitoe, Ac., to be applied as I able articles. Twiuim/ v. Powell 2 Coll 0 C 
have requested him to do.” The wishes of the 262. u . . v. 

as communicated to J. B. appeared Generally, choses in action do not pass by a 
pily trom his affidavit in the action, and in part bequest of “ goods and chattels ” in a particular 
from a memorandum^ drawn up by him (but not locality. Bequest “ of all the goods and chattels, 
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' A will restrained in point of extent to a partial 
disposition by a particular enumeration, and a 
reference to other instruments, notwithstanding 
the general words “ personal estate ” ; speciti'c 
disposition by will subsequent to annuities and 
legacies held auxiliary only, the general personal 
estate to be applied in the first Instance, 
ford V. Wood^ 4 Yes, 76. 

A testator bequeathed as follows : “ As regards 
my worldly goods, I give and bequeath all my 
furniture, plate, books, and other personalty ” to 
my wife:- — ^^Held, that the general words" were 
not to be confined to things ejusdem generis, 
but that they included a share of the ]}rodnce of 
real and personal estate to which tlie testator 
was entitled under the will of his father. JV^if/ee 
Y. Ohajman,- 29 BesLV. 190. 

A testator by his will gave the residue of his 
I personal estate to A., B. and 0.. to be equally 
I divided between them. By a codicil he gave A, 

I the arrears of rent due to him for his real estate, 

I and the amount of any salary due to him, and 
i also bequeathed to A. all his clothes and any 
other property, goods, and articles belonging to 
him at the time of his death. By another codicil 
he revoked the bequest made to B. by his will r* 
Held, that the gift to A. by the first codicil was 
a general one, and that the words “ property, 
goods, and articles ” were not to be confined to 
articles ejusdem generis with clothes, and that 
consequently A. was entitled to two-tliirds, and 
C. to one- third, of the residue. Eccrall v. 
Browne, 1 !Sm. & Gr. 368 ; 22 L. J., Ch. 376 ; 1 
W, R. 210, 226. 

Bequest of household furniture, stock-in-trade, 
goods, chattels, .and effects of every sort and 
kind, and also all moneys due on bond or simple 
’contract -.—Held, that the words ‘‘ goods, chattels, 
and effects” ought not to be taken as ejusdem 
generis ; but that the clause contained at once a 
general residuary bequest and a specific bequest 
of the furniture, stock-in-trade, and moneys. 
Harris y. Jamies, 12 W. R. 500. 

Diamonds and pearls made up for wear will 
not pass by a devise of a cabinet or collection of 
curiosities, consisting of coins, medals, gems, and 
Oriental stones, and other valuable things ; 
valuable things must mean, things ejusdem 
generis. Cavendish v. Cavendish, 1 Cox, 77. 

A testator (tenant for life under a settlement of 
the B. H. estate and other lands, with remainder 
to his first and other sons in tail male with 
several limitations over) by his will gave certain 
specific things to be cnjo3md by the person or 
the persons who for the time being should be 
entitled to the freehold or inheritance of the 
family estate at Stapleton, as and in the nature 
of heirlooms. He gave his furniture, plate, &c., 
to his brother A. He directed a sum of 1,000?. 
secured to him on the B. H, estate and other 
estates to sink into the freehold and inheritance 
of the said estates, that the same might merge 
them, and the rents and arrears of rent, with 
timber fallen, and other annual profits due to 
him at the time of his decease from the B. H. 
estate unto the person or persons who should be 
entitled to the freehold and inheritance of the 
same estate in possession on his decease, lie 
gave his residue to his two brothers B. and C, ; 
and he appointed his brother A. his sole executor. 
B. died in the testator’s lifetime .'--Held, that 
certain prepared brick earth, dug out of the 
estate by the tenant for life, and lying upon it 
at his death, and certain tiles so made and 
remaining on the estate, were compi’ised in and 


Enumeration of Particulars followed by more 
General Words.] — Semble, that the general word 
" things ” in a will following particulars enume- 
rated is confined to things ejusdem generis. 
Stuart v. Bute Qlarquis), 1 Dow, 73 ; 14 E. R. 
■14.' ■' 

‘‘Goods and chattels” will pass all personal 
estate, but, after furniture, &c.. are restrained to 
articles ejusdem generis. S. C.. 11 Yes. 666; 8 
R. R. 266. 

Construction of a very inaccurate will, and 
the words “ and all I am possessed of,” were con- 
fined to a specific bequest of stock immediately 
preceding, meaning all interest in that fund, and 
did not comprise the general residue, which was 
by a siibseqiu^nt clause expressly disposed of in a 
tliffei'ent manner. Wilde v. IJoltzmmjer, 5 Yes. 
811. 

Testator, after giving at the commencement of 
his will various pecuniary legacies, and bequeath- 
ing all the rest and residue of his ready money, 
securities for money, and moneys in the funds to 
trustees upon certaiiL trusts, concluded his will 
as follows : “ And I do further give and bequeath 
to my said wife all iny jewels, plate, linen, china, 
carriages, wines, and other goods, chattels, and 
effects whatsoever, as her own goods and chattels 
for ever ; and I do hereby constitute and appoint 
her (ni}’ said wife) sole executrix of this my will ” : 
— Held, that this clause carried the residue of 
the testators property to the wife. Parher v. 
Marehaut, 1 Y. 5; C.‘ C. 0. 290 ; 11 L, J., Cli, 
223 ; 6 Jur. 292. And see S, C. on appeal, 1 
Ph. 356 ; 2 Y. & G., C. C. 279 ; 12 L. J., Ch. 
314 : 7 Jur. 457. 

Although the words “goods, chattels, and 
effects ” may frequently be considered as having 
been used by a testator in a restrictive sense, yet 
prima facie their import is general, and there arc 
good grounds for considering them as used in a 
general sense either where they are not placed in 
connection with words or locality, or where they 
follow the eimmeration of specific articles, or 
where there are no expressions in the will shewing 
a doubt in the testators mind as to their coin- 
prehensiveness, or where the bequest in which 
they are contained is followed up by the appoint- 
ment of an executor. Ih. 

^A bequest of “my tvines and property in 
England” : — Held, to pass the testator’s property 
in England of every description, including money 
in the funds and at his bankers’, debts, and 
arrears of a pension due to him, and not confined 
to propert.y ejusdem generis with wines. Arnold 
V. Armld, 2 Myl. & K. 365 ; 4 L. J., Ch. 123. 

General disposition by will not restrained by a 
defective specification. Chalmers v. StoriL 2 
Y. k B. 222. 
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pjissecl by the words “ other animal profits ” ; 
and that certain apportionable parts of the rents 
which, under the apportionment act, went to 
the testator’s executor as part of his assets, 
passed iiiKler the words “ due to him at the time 
of his decease.” Staphtan v. Stapletim, 2 Sim. 
(x.s.) 212 : 21 L. J., Ch. 434. 

A devise in express words is not extended by 
subseciuent general ones, Uoherts v. Mtifiiu 2 
Ark. 112. 

.Money will not pass by a devise of all goods 
and things of every kind when the devisee 
has a money legacy at the outset of the will, 
i'/y. 

Testator gave to his son all his plate, jewels, 
trinkets, and all his furniture and other articles 
of domestic use and ornament. By a codicil, 
he gave to his wife nil his provisions, wines, 
carriages, horses, and all his musical instruments, 
and the use of ail his books, and all his money in 
his dwelling-house and in his banker’s and land- 
steward's hands, for her own sole use and benefit : 
— Held, That the books were given to the son 
absolutely, subject to a life interest in the wife, 
Coniemdl v. CommM, 12 Sim. 303 ; 10 L. J., 
Ch. 364 ; 5 Jur, 744. 

A bequest of “foreign bonds and other se- 
curities ” : — Held, to pass foreign securities only, 
notwithstanding that testator had a very large 
personal estate vested in the British ^ funds. 
Ferepmm v. OgUhy, 2 Dr. & War. 548 ; 1 Con. & 
L. 5o4. 

Bequest of “household furniture, goods, ready 
money, debts, and securities”: — HekCto comprise 
the whole residuary personal estate and effects 
of the testatrix. Avison v. Simp, mi, Johns. 43 ; 
5 Jur. (X.s.) 594 ; 7 W. R. 277. 

Testator gave all his freehold and leasehold 
messuages, lauds, and hereditaments, ready 
money, securities for money, stock in the public 
funds, goods, chattels, and effects, and all other 
his i-eal and personal estate and effects, to 
trustees, in timst to pay the rents of his free- 
hold and leasehold estates, and the dividends, 
interest, and proceeds of his money in the funds, 
and othei’ his said personal estate, to his daughter 
for life, ancl, after he]* death, to stand possessed 
of his said freehold and leasehold estates, money 
in the funds, and all other his real and personal 
estate for the children of lii.s daughter : and in 
default of such children, in trust to pay the rents 
of his said freehold and leasehold estates, and the 
dividends, interest, and pi’oceeds of his said 
St ock in the funds, and other his said personal 
estate, to his nephews for their lives, and after 
their deaths in trust to stand possessed of his 
said freehold and leasehold estates, money in 
the funds, and other his said personal estate for 
their children ; and in default of such children, 
he gave his freehold and leasehold estates, stock 
in the public funds, and all other his said real 
and personal estate, to the corporation of S, in 
trust, ns soon as conveniently might be after 
they should come into possession thereof, to 
sell the said freehold and leasehold estates, and 
also to sell, call in, and convert into money his 
said stocks in the public funds, and all other his 
said personal estate, ancl to lend the same to 
certain iieisous upon the terms therein men- 
tioned. The testator at the date of his will, 
and at his death, was possessed of leasehold 
estates, turnpike securities, bank stock, and 
other personal estate Held, that the bequest 
to the trustees was a general residuary bequest, 
and that the leasehold and bank stock ought to 


i be sold, ancl the proceeds invested in the three 
j per cents. ; and an inquiry was directed whether 
' the turnpike securities were real and permanent 
securities. 3niU v Jfills, 7 Sim. 501 ; 4 L J 
Ch, 266. ’ 

On construction of \vill :~-Held, word “ effects ” 
coupled with context operated as a bequest of 
the whole personal estate. 3/icheU v. JHoJtdl 
5 Madd. 69 ; 21 R. R. 280. 

Bequest of all other unbequeatlied goods and 
chattels is residuary, notwithstanding a sub- 
sequent bequest to the same person of debts due 
to testator. Beimet v. Bedehdor, 1 Ves. 63- 
3 Bro. 0. C. 28. 

A testator gave certain specific property, the 
lease' of premises occupied by him in his trade, 
and effects, to his wife for life^ to be accepted by 
her subject to payment of debts, Ac., and gave 
certain real estate to his executors, on trust to 
sell, the proceeds to form part of his residuary 
estate ; and as to all the rest and residue of 
his estate, of whatever nature, Ac., to his next 
heirs therein equally. Upon the question 
whether the word “ effects ” included the resi- : 
due ; — Held, that it did not ; that the w'ord 
“ lease ” took in all comprised in the lease, and 
that the charge was a general one. Hawse v. 
Smgoe, 2 W, R. 597. 

Construction of the word “ other ” contained 
in a residuary bequest of “ all other the rest and 
residue” of the testator s personal estate. 3Iartiii 
V. 6^la'i‘er, 1 Coll. C. C. 269 ; 8 Jur. 640. 

The husband by his will bequeathed as follows : 
“And unto my wife (whom I make full and 
wholly executrix) I give my house, with aU my 
household furniture, as also all my plate, china, 
hooks, linen, and every other article belonging to 
me, both in and out of my house, and which may 
not be herein mentioned, she being subject to the 
payment of all my just debts, funeral and testa- 
mentary expenses ” .-—Held, that the beneficial 
interest in the settled stock, which formed pat't 
of his general estate, did not pass to the wife. 
Call'ier v. Sgwire, 3 Russ. 467 ; 5 L. J. (o.S.) 
Ch. 186; 27 R. R. 112. 

One being on shipboard, and entitled to part 
of a considerable leasehold estate by the death 
of his father, which he did not know he had a 
right to, makes his will at sea, and devises to his 
mother (if living) his rings, and makes A. his 
executor, and devises to A. his red box, and all 
things not before bequeathed. This shall not 
pass the leasehold interest, or what the testator 
did not know he was entitled to, but shall be 
restrained to things ejusdem generis. Oooli, v. 
Oaldejf, 1 P. Wins. 302. 

A bequest in general words will not be restricted 
b}'’ the enumeration of articles forming part of a 
previous gift. Gover v. Bads, 29 Beav. 222 ; 
30 L. J., Ch. 505 ; 7 Jur. (x.S.) 399 ; 9 W. R' 
87. 

A husband, after bequeathing a legacy of 1 ,060Z. 
to his wife, gave her his writing-desk and “ all 
the small coins, curiosities, and other articles” 
therein contained. At the time of his death the 
desk contained, besides the curiosities, a sum of 
gold, several bank-notes, ancl silver ancl copper, 
amounting in all to 32U. Held, that the gift 
did not include the 321?. Buttmi v. HocheiihiilL 
22 W. R. 701. 

Under a bequest “of all household furniture, 
stock, crop, nmvables, and other chattels,” the 
legatee is entitled to scrip for shares, bank 
deposit receipts, and railway dividend warrants 
in the testator’s house at the time of his death, 
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; seeurirics bore a (lute subsequently Wliere Cliattels in or about Particular 

will. M'Coymich \\ Place.] — ^Where testator ’devised all his goods, 

chattels, household furniture, stuSs, and other 
bequeathed to his wife absolutely things which shoukl be in his house at time of 
leholtl furniture, (fee., and then be- his death : — Held, a sum of money there did not 
ler the interest of moneys invested pass. Tmffot'd v, Berrlge, 1 Eq. Abr. 201. 
aiii loan societies, and all his other General words in a bequest following a specific 
ng her life. He afterwards be- enumeration of articles in a particular locality 
moneys belonging to him in a will be confined to articles ejusdem generis, 
•y aiui in all other societies Gihhs \\ Lamretiee, L. J., Ch. 170;' 7 Jur. 

y ; — Held, that the expression “ all (jST.S.) 1S7 ; 3 L. T. 367 ; 9 W. R, 93. 
i" meant societies ejusdem generis. Therefore a bequest of *' all and singular my 
mum. 2 Hall & Tw. 323 ; 19 L. J., household furniture, plate, linen, china, pictures, 

and other the goods, chattels, and effects which 
. India, and possessed of a share of shall he in, or upon, or about my dwelling-house 
ed oil lands in Ireland, made his and premises at the time of my decease'’ : — 
and thereby, after making several Held, not to include money found in the house, 
.e company’s rupees, proceeded as ZZ^. 

2 sirc that my plate, clothes, horses, A testator bequeathed to A. " my plate, house 
h the exception of those which my linen, furniture, and all other effects in my house 
[eet, together with all my other at the time of my death ” : — Held, that a horse, 
ii'ty, with the following exceptions, carriage, car, and some hay in yard and out- 
i best advantage, and the proceeds offices passed to A., but not a sum of cash in 
;o the liquidation of my debts ; the the house. Watson v. Anmdel, Ir. R. 10 Eq. 
to be handed over to my wife, to 299. 

aying her expenses to England.” Testator gave all his waggon ways, rails, 
leathed his watch and chain, and staiths, and all implements, utensils, and things 
instruments of every description, at his death used or employed together with or 
sional books, to his brother-in-law, in or for the working, management, or eniploy- 
. executors for India and executors ment of his collieries, "and wliich may be deemed 
eld, that the share in the Irish as of the nature of personal estate, in trust to be 
I as part of the testator’s other held or enjoyed with the collieries. Decree by 
erty. Armstrong y, Armstrong., 9 Lord Rosslyn (3 Ves. 212) that, under this 

bequest, and upon the circumstances, money 
•Y specific and pecuniary gifts, a due from the fitters and others and in the Tyne 
icted her executor to sell by public Bank, coals at the pits and staiths, corn, hay, 
er household furniture and other horses, timber, oil, candles, fire-engines, and other 
>ply the same in discharge of the articles of stock-in-trade, passed. The decree, 
id the surplus to sink into the affirmed upon a rehearing by Lord Eldon (1 1 
inoperty thereinbefore mentioned, Vess. 657 ; 8 R. E. 266), W ' with considerable 
legacies and payments in the wiU doubt, was reversed by the house of lords, 
ud as concerning such residue, she Stuart v. Bute (^:\lar guts'), 11 Yes. 6G6 ; 8 R. R. 
s ” to the residuary legatees Held, 266 ; 3 Dow, 73 ; 14 R. R. 14. 
mry bequest of all the personal Wliere there is a bequest particularised by one 
erefore sufficient to comprise and word, followed by general words, the latter wnR 
rticulars of considerable value, of not be restricted to things ejusdem generis, 
ff which the testatrix was probably Swinfen v. Stetnfen, 29 Beav. 2(')7 ; 7 Jur. (N.S.) 
rgd, In re, Baker v. IJogd, 2 Jur. 89 ; 4 L. T. 194*; 9 W. R. 175. 

A testator devised to S. “ all his estate at 
r[uest of lands, “stock, crop, farm- Swinfen, or thereto adjoining, also all furniture 
ts, household furniture and effects, and other movable goods hero”: — Held, that 
id wheresoever,” money in a bank, the live stock and implements of husbandry 
to the testator, will pass. Lowrg Avhich were in or about the lands and premises 
‘r. R. 8 Eq. 372. adjoining the mansion at Swinfen (at which the 

ill of “niy household furniture and testator resided) passed by this bequest. Ih, 
im Is ” followed by a gift for another Held, also, that mone^^ in the house, at the 
.my other real and personal estate”: testator’s death, also passed to the legatee, 
idiule only effects ejusdem generis. Ik. 

Bxmgli, 40 L. T. 289. A testator devised bis mansion-house and real 

-ct that words of general import in estate to trustees for his son for life, with 
eded by an enumeration of parti- remainder to his first and other sons in tail 
ufficient ground for restricting the male, with remainders over ; and he gave to his 
)f the general words, Hodgson v. son liis horses, carriages, household furniture, and 
, Ch. 388 ; 2 Ch. D. 122 ; 24 W. R. other effects (except securities for money) which 

should be at the time of his decease in or al>out 
ained a gift of all the testatrix’s the mansion-house absolutely, with a gift over, 
te, linen, and other effects that if his son died under twenty-one, to bis daughters, 
iv possession at her death. There with power to let the mansion or appropriate 
.'esidiiary be<.iuest. She died pos- the same or any part for the benefit of a minor 
lonsiderable amount of money in child, and to preserve the effects as the trustees 
, ])ronnssory notes, cash, and jewel- thought proper. Fart of the effects was sold, 
that the gerieral residue passed and accounted for to the son, and the remainder 
ds “ other effects.” Ih, handed over to him: — Held, that the farming 

V, ante, col. 1212-13. stock did not pass under the limitations over, 

"igglns, ante, col. 1239. but only such things as were convenient to be 
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held with the mansion, such as carriages and 
horses. Bmduh v. Ellames, 11 L. T. 470 : 18 
W. E. 128. 

A bequest as follows : — ‘‘ I give to wife ail 
my household furniture, plate, jewels, plated 
articles, linen, china, glass, boobs, pictures, 
musical instruments, and other effects of like 
nature, and all wines, liquors, fuel, house- 
keeping provisions, and other consumable stores 
which shall at my decease be in or about any 
dwclliug-liousG then occupied by me,” passes, 
first, all the plate and furniture which the 
testator Inul in possession, including plate at 
his hanker s and in his father’s house at the 
testator's death, and furniture at a warehouse : 
and. secondly, settled plate to which he was 
entitled in remainder, and the proceeds of a por- 
tion wliich his father wrongfully sold. Donirille 
V. Taylor, 82 Beav. 604 ; 8 L, T. 024 : 11 W. E. 
796. 

A. by his will bequeathed unto his wife abso- 
lutely all his or her jewels, trinkets, gold and 
silver plate, ornamental and other china, and all 
objects of yertu and taste ; and he directed that 
his said wife should be entitled during her life 
to his leasehold messuage with the ’’appurte- 
nances in Carlton House Terrace and the statuary 
fuimiture, and other effects purchased by him 
therewith or which might be therein at tlie 
time of his decease. After his death the said 
leasehold premises, statuary, and effects were 
directed to be sold, and the produce was made 
part of his residuary estate. There wei’e in the 
said house at the testator's death, but not pur- 
chased by him therewith, ten pictures valued at 
15,000Z. Held, that the words “objects of 
vertu and taste ” were intended to include only 
things ejusdem generis with those enumerated, 
and did not include the pictures, but that these 
passed under the gift of the furniture, statuary, 
and effects in the said leasehold messuage. 
JLAnuleshorovyli (^Lord'), In re, Brldqman v. 
Bitzrjercdd {lord Otlio'). 50 L. J., Ch. 9 : 43 
L. T. 408. 


Where Contrary Intention Expressed or 
Inferred,] — Devise of “all my household goods 
and other goods, plate, &c., to A. : the residue of 
my personal estate to B.” The ready money and 
bonds do not pass by the word “gootls',” for 
then the bequest of the residue would be void. 
Woolcoml) V. Woolcomh, 8 P. Wms. 112. 

A gift of “household furniture, plate, house 
linen, and all other chattel property” is not a 
general bequest of the entire personal estate, but 
merely personal estate ejusdem generis. Lam- 
pldter V. Brnparcl, 1 Con. & L. 200 ; 2 Dr. & War 
59 ; 4 Ir. Eq. E. 884. 

A testator, after expressing an intention to 
dispose of his whole estate, and giving legacies 
of lOOZ. to each of five persons, desires all his 
goods and movable effects to be equally divided 
between them, and then bequeaths 20^. to a 
person whom he appoints executor ; afterwards, 
by a codicil, he dij-ects the money to be paid to 
those five persons in twelve months, and his 
utensils and goods to be given to them in one 
month after his decease :--Held, that the words 
“goods mid movable effects” are to be limited 
to utensils and articles ejusdem generis, and that 
the testator died intestate with respect to the 
beneficial interest in the general residue of the 
- property. Sutton v. Shav'p, 1 Euss. 146 ; 25 E. E. 

A testator bequeathed to A. his household 


d I furnitui-e and other like things, “ and all other 
8 goods of whatever kind,” and lie appointed that 
certain specified moneys should be divided as 
11 follows after all his debts should be paid off. 
d He then specified certain legacies, and proceeded : 
3, “ three or four thousand pounds or whatever re- 
e maining sum or sums to A.” Held, that A. did! 
5- not take the geneial residue. Wrench v. Juttlnn 
>s 8 Beav. 521 ; 5 Jur. 145. 

y A residuary beiiuest in general terms. Eevo- 
ii, cation by a codicil as to “ plate, linen, household 
e gnods, and other effects ” (money ' excepted), 
t The exception prevents the restrained construc- 
e tion in general of the words “ other effects,” viz. 

: ejusdem geiieris. Stock, therefore, which does 
s not pass under the word “ money ” was included 

- with leasehold and all personal property, except 
e money and bank-notes. Hath am v. Sutton 15 
. Ves. 820 ; 10 E. E. S3. 

A testator gave all his household furniture, 

- money, goods, chattels, and effects to his wife 
1 absolutely. By a subsequent bequest in the 
1 same will he gave the residue of his personal 
t estate to her for life, and on her death to two- 
3 persons, in equal shares, absolutely -Held, 

- having regard to the use of terms applying to- 
, locality in the first bequest, that this bequest 
1 was limited in favour of the second bequest. 

3 Smith v. Baoh, 35 L. J., Ch. 874; 14 W. R. 

1 942. 

3 A testator gave to his son all his furniture, 

3 plate, &c., and all other his goods and chattels 
i whatsoever, not being money or securities for 
• money, whereof he might be ijossessed at the- 
: time of his death, and in a subsequent part of 
the will he bequeathed to his trustees “ all my 
property, as well as real and personal or mixed, 

, not hereinbefore disposed of ” : ■— Held, that 
i although the words goods and chattels might, 

, if unrestrained by the subsequent part of the 
. will, have constituted a j-esiduary bequest, yet 
. that a residuary bequest being foiined in the 
; subsequent part of the will, the gift to the son 
was specific, and not residuary. Mulllnu v. 
Smith, 1 Dr. A Sm. 204 ; 8 W. E.‘'739. 

^ Where there is a gift to one for life, with a 
i direction not to sell the interest so given for a 
specific time, if the tenant for life dies within 
the time, the term expires by death, Ih. 

A testator bequeathed all his estate and 
interest in his dwelling-house, together with all 
his household furniture, plate, ‘linen, and all 
other effects therein, to M., and the residue of 
his property to two other persons Held, that 
a sum of money found in the house at the tes- 
tator s death did not pass under the bequest to 
M. Camphell v. M' Grain, Ir. E. 9:Eq. 397, 

^An officer in the army,' by his will, made on 
Ins wa}'' to England on sick-leave, after bequeath- 
mg two small legacies to a non-commissioned 
officer and private in his regiment, and directing 
his portmanteau, caipet-bag, and sea-chest to be 
sent to his father’s residence in England, begged 
that, after those sums and other necessary 
expenses had been provided for, the remainder 
of his money and effects might be expended in 
purchasing a suitable present for his godson 
(then a child of a year old), sou of the paymaster 
or the legiment : — Held, that the residue of the 
personal estate, consisting of reversionary in- 
terests in stock, did not pass to his godson. 

I Borton v. Bunhar, 2 De G-. P. & J. 888 ; 30 L. J., 
Ch. 8 ; 6 Jur. (n.S.) 1128 ; 3 L. T. 519 : 9 W, E. 
41. Affirming 2 Giff. 221. See also ITodaliinmn 
V. Barrow, 2 Ph. 578 ; 17 D. J., Ch. 131. ' 
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after the act. Iladuak v. BedUnt, 44 L. J., Ch 
i 148 ; L. R. 19 Eq. 271 ; 23 W. R.' ioS. 

Under a direction to pay to a legatee so much 
of the “ inconae as would not, although the same 
were payable to him, be by his act or default or 
by operation or process of law so disposed of as to 
of prevent his personal enjoyment thereof,” followed 
lit by a gift over, each instalment of income vests in 
Y. the legatee at the moment when it accrues due, 
or is in the hands of the trustees ready for appli- 
ly cation. If at that moment the legatee has not 
te been deprived of the enjoyment of it he is entitled 
le to receive it, so that it can be attached by a 
ir. garnishee order, and the gift over does not take 
le effect. Stimp,sum^ Iw Sampson, v. Sampson^ 65 
•’s L. J.. Ch. 406 : [1896] 1 Ch. 630 : 74 L, T. 
)1. 246; 44 W. R. 557. 


The provision in the 7 Will. 4 & 1 Viet. c. 26. 
s. 24, that a will is to be construed as if made 
immodiatedy before the testator’s death, relates 
only to the property comprised in the will. Bid- 
looli v. Jipnneft., 8 Eq. R. 799 ; 7 De G. M. & G. 
283 ; 1 Jur. (N.S.) 567 ; 3 W. R. 545. 

A testator had a daughter who, at the date of 
his will, was a widow, having been twice married. 
Ey his will, dated after the 7 Will. 4 & 1 Viet. c. 
:24, came into operation, he gave stock upon trust 
to jiay the income to her for her life or until her 
marriage, and after her marriage or decease, which 
■should first happen, upon trust for her children by 
both her husbands. After the date of the will the 
<laugijter raaiTietl a third time, with the knowledge 
and approbation of the testator, who, however, 
•died without republishing his will : — Held, that 
tim daughter took no interest under it, and that 
the will spoke with relation to the state of circum- 
■stances at the date of the will, and not from the 
'death of the testator, and therefore that the gift 
-over had taken effect. Ih, 

A. bequeathed to his sister an annuity, with a 
-clause of revocation in case she should do any act 
<:ir take any proceedings to alter, frustrate, or 
'dis|'jute tlie ilevises and bequests in the will of 
their deceased father 


sonal estate, and a devise by the law of England, 
which is an appointment of the person to take 
the specific estate in nature of a conveyance, 
though huctuating till death. Brndoesv. Chan- 
dos{I)ulic^, 2 Yes. 427. 

Words prima facie equivalent to pass future 
interests in personal estate, to have that effect 
unless controlled by the context. James v. Beaoi, 
11 Yes. 389. Affirmed, 15 Yes. 236 ; 8 R. R. 
178. 

The words “ all I am possessed of,” in a will, 
in a legal construction, relate to the time of the 
death, not of the exeeiition of the will unless 
explained. Wilde v. Holtz meyer, 5 Yes. 811. 

Reasons for the rules on which a residuary 
bequest of personal estate is extended to that 

Bland 


which testator suhseqiieutly 
V. Lanib, 2 J. & W. 405. 

Veiy special words are required to confine a 
residuary bequest to property belonging to tes- 
tator at date of his will. lb. 

Every gift of land, even a general residuary 
devise, is specific, and that only to which the 
party is entitled at the time can pass ; in the 
case of personal pi'operty, what he has at his 
death will pass, and, if the description is specific, 
it may operate as a direction to purchase. 
Xannoch v. Horton, 7 Yes. 399. 

Realty.] — A devise and bequest of “all my 
estate and effects, both real and personal, which 
I shall die possessed of,” extends to lands pur- 
chased by the testator after the date of his will, 


She, in pursuance of a 
power in the father's will, did take proceedings 
'for altering the devises and bequests therein, and 
A. afterwanls joined in an agreement, which was 
-c.xpressed to be for the purpose of preventing and 
terminating all doubts and continversies, to'refer 
such devises an<I bequests to a valuer. The 
valuer awarded a sum of money to her for 
-equality of partition, and all tlie parties inte- 
resteil undei' the father’s will, including A., 
executed a deed of mutual contirination and dis- 
-chargo, which recited that they were satisfied with 
tile valuation, and was expressed to be made in 
order to carry into effect what they believed to be 
the wishes of _ the father. A. afterwards by codicil 
•confirmed his will. Qumre, whether the^steps 
taken by his sister were within the proviso in 
the testator’s will. But, held, that if so, he had 
by his subsequent acts dispensed with the prohi- 
bition. Violen V. Broohman. 26 L. J., Oh. 3U8: 


all other my real and personal estates and effects 
whatsoever, whereof, I, or any person or persons 
in trust for me, am, is, or are, or shall or may be 
seised or posssessed ” : — Held, to put the heir to 
his election as to after-acquired lands. Hanae 
V. TrawhUt^ 2 J. &; H. 216 ; 8 Jur. (K.S.) 430 ; 


As to Income Accruing,]-— The apportionment 
act held to appl^r to a devise contained in a will 
elated before the act to which a codicil was made 


beloved wife Frances, all such sum and sums of 
money as now is. or hereafter shall grow due to 
me from their majesties, for my own and servants’ 



Ihe testator ga^e to wife ready moner, kc 
which he should have 13 1 house at time of death - 
lie gave specifically to others liis exchcfiuer bills’ 

&c. Becoming insane, 3, OOOZ. paid into 
his house was laid out in stock and exciiecmer 
specific legatees of exchequer bills, nfec,^ 
. Ih'owne v. 4 Macld^^ 

■ 326. ,;'v 

In a will made before 1S3S, a gift o 
about I stock was obliterated, and the words “ j 
"b’slmy property” substituted, whereby t 
admitted to probate were, “ residue of 
perty stock Held, that the will, 
words, passed to the legatee all the 
property belongingto the testatrix at th 
V. I her death, although much of it was 
I after the date of the will and after 1838, 

V. Thoiniton, 11 Hare, 176. 


time of my decease, I shall be possessed, or stool? 
invested, or w^hich shall then, or of right doth, LI : 
appertain im to me. And I do hereby nominate bills. 
and appoint her, the said Frances, to be the whole entitled, 
and sole executiix of this my last will and 20 K. E. 326 
testament.” The testator had no real estate at 

the time of making this wall ; but having ff ' 

nine years afterwards received part of h?s wife’s 
fortune, he therewith })urchased lands of about 
2001. pm- annum. There having been no republi- 
cation of the will after this purchase : — Held, 
that the lands did not pass, but descended to the 
testator’s brothci* as heir-at-law. Biinhcy 
Coolk 3 Bro r. C. H). 

One articles to buy coitain lauds ; he thereby 
becomes seised thereof in equity ; but where A. 

devised all his real and personal estate, and after- Proceeds of Sale.]— T., in 1815, by will. 

wards articled to pin-chase lands and then died, directing his debts to be paid, gave his 

the heii*-at-la\v was held to be entitled to this estate, and money at his bankers’ at 

estate, as not passing by the will ; secus, had the decease, and his real estate, to. 

ai'ticles for the purchase been before tire will ; O-ustees, to convert the personalty, a3ul thereout 
for then the estate would have passed. LanqforA and cei-tain legacies to his son and 

V, 2 P. Wms. 629. ' Lis daughter, M., --and equally to divide the 

A testator, by will, gives his moiety of an 1 i^i^riainder of the proceeds of sale” between his 
estate called H. to his sister and her chikb-en, ^^‘I'l-iS'idcrs E. and 0. The real estate "was directed 
and subsequently, by a codicil which purports to after pavment of expense, s the 

give them the whole of that estate if she shall Pi’oceeds wei-e ordered to 1)0 divided between his 

‘ ‘ ■ daughters E. and 0. In 1857, the testator was 

found by inquisition to be of unsound mind, and 
the master in lunacy made a report, and a com- 
mittee was appointed, who, between the date of 

person- 
were 


possess it at her death, chaiges it with a sum of 
money to legatees ; at the date of the will and 
codicil he was owner of only one moiety of H., 

but before his death he acquired the other; .x , , 

although the devise fails as to the after-purchased report and the death of T. sold the 
moiety, the chai ge is good for the whole sum, and paid sums into court, which v;crc 

equity will make no appointment. Lmhimton Li vested. T. died, in 1858, leaving his son and 
V. ' iLree^daughtershis nextof kin, - 

There is no distinction between a residuary ^^I’tified that of the 
and a specihe devise of ]-eal estate : every devise testator’ 
of land being in effect specific, inasmuch as a Lankei-s. 
residuai-y devise will 033ly pass such 3-eal estate 1 ‘ ^ 

as the testator had at the time of making his personalty 

vi ill, and will not pass a real estate subsequently ^ead as from the date. Vhoclyy v. Tho)uas 7 
acquired. ^ SjHm/ v, SpoNf/, 1 Y. k J. 360. J^^r. (ir.s.) 599 ; 4 L. T. 137. 

Eeversed 3 Bligh (x.s.) 84 ; 1 Dow (N.s.) 165. secondly, that the testator intended that 

Mines Subsequently Opened.! — Devise shoukl 

(before the Statute of Wills 7 Will 4 i ^ i common fund, out of which 

veins of chav under the same lands to othAv 7 general 

porsoB.,; th^ ktter devL ZL-d ol whTh'fl® “ of the executor, 

and veins of ckiv open at the date of thA \iii] nm ^ l 4.ppli cable for the payment of 

...M. i„«,„ ; IS™, 8 K,"?" ;is,“ “■ “• “ 

hether since the statute such a devise would ^ “ 

pass pits or veins open at the death of the testa- Debts.] — Bequest of debt which shall be 

tor, qumre. Ih. owing on a particular day, taken as it stood at 

Personalty-Money and Securities.!— r ^ affected by consignments from 

Quaere, whether a bequest of “all the rest and account since death of testator, which 

residue of my ready money, securities for monev, S;?' -specified. v. 

and moneys in the funds” will comprehend ^ ^^cs. 464 ; o E. E. 360. 

n-operty of that description acquired after the . Lebt are bequeathed, they 

late of the will, JParhev v. Muroliant 1 Y & ^’^^^^^Lue at time of making will. 

A C. C. 290 ; 11 L. J., Oh. 223 ; 6 Jur. 292. 1 Eq. Abr. 201. 

unds to ^ Interest in Partnership.]— Quo p.-irtaer 

1 D.’s decease princtoal should one-ninth of one- twelfth of the 

mongsthiachildren, in manner af ter mentioTipd • reserved to him, to hi.s partners. He 

he then gave children certain sums of mouCT’ rene^^^with the the psirtoership, 

rhich would have exhausted “whole of fundfS partners, giving them a 

roperty at date of will ; between that time fnd artSes Lad imder the former 

8. B.’s death, that property greatly inor^Kl - rf f were_ entitled to one-ninth 

feld, executors entitled to surplus as undisPACA/r ^ i ^^^^Latoi s interest in the partnership at 
L Hmfneu v. X Jz^rriim Lis • death, and that the i-enewal of the articles 

.ff.Coi)Gh. 1,3 ^ ^ ® option or 

^ ^ ' ■ Bachwell v. ChiU, Ambl 260. 


I’he chief clerk 
. , . property converted during 
5 lifetime, a large sum was cash at bis 
There were moneys received in res- 
pect ot debts due, ami of the proceeds of sale of 
’'""'■""'''"y •—Beld, first, that the wi.ll must be 
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Houseliold Chattels.] — Besiiiest of house- [ codicil revokes the appoiiituienit of one of his 

iiold goods extemls to all househol<l goods ! executors, and confirms his will. Upon a suit 
purchased afterwards, and that are in the house | ro administer his estate and inquiries in cham- 
at the lesintor's <leath. Mcustri'n v. 1 | bers, no heir-at-lavv can be discovered ; am I on 

r. Wins, 424. I the questions whether the freehold house passed 

A. devises to B. all his goods and furniture in j by the general devise in the will, under the 
his liouse. except his pictures, which he gives I 20th and 24th sections of the 7. Will. 4 evi 
To 0. ; pa'ctiires in boxes, as well as what were; 1 Viet. c. 2(5, or, if not, whether it went to the 
hung up ill the house, will pass to C. : and so j crown, there being no heir-at-law : — Hold, that 
will pictures bought after making the ^^ill. | it went to the ci’own, as it was evidently tin- 
ii^njrv Y. (hiurc, 2 Vern. | intention of the testator not to give it : and that 

Jk^]ue^t of all testator's pictures. &c., they i not even the legalintercst passed to the trustees, 
being a g'ood (‘ollection : after-purchased pictures ; although the wording per se was suliicient tO' 
shall pass. A bequest of any species of personal [lass it. JPierveY. Aft.-Gen,^ 3 W. .'R, (512. 
estate is considered ns iiuctuatiiig till the death 

of testator, and the whole of that species he has Specific ."Devise.] — A testator by will. 

at his death parses, Chrlstcluirck {JDmii) v. dated in 1835, devised all his freehold lands and 
Ambl. (541. hereditaments as follows : “ Of or to which I, or 

A. devises his library of books, now in the any other person or persons in trust for me, am or 
custody of B., to a college, and afterwanls buys is or are seised or entitled in fee-simple, in posses- 
inore books, which he |.)laces in the same library, sion, reversion, or remainder, or whicln by virtue 
and gives 4,000/. more to increase their library ; of any special power, I am enabled to appoint or 
after-bought books shall pass. All Sohla Collpfie dispose of by this my will,” upon certain trusts ; 
V. Coddriiifjtoii^ 1 P. Wins, 597. and by a codicil, dated in 1845, he gave and 

devised all the lands and hereditaments com- 
ITnder the Wills Act — General Bevise.]~A prised in and devised by his will, subject to the 
will made after the Wills Act, 1 Yict, c, 2(5, charges in the will mentioned, and also to certain 
whereby the testator gave, devised and be- limitations therein mentioned, to the uses men- 
queathed all his estate aiul effects whatsoever tioued in the codicil ; and he therebv expressly 
and wheresoever, and of what nature or kind ratified the will, except so far as it was altered 
soever, to A., to be paid, assigned or transferred or revoked by the codicil. After the date of the 
to him, on bis attaining twenty-one —Held, to codicil, he purchased one estate in fee-simple, 
pass real estate (copyhold of inheritance) subse- and actiuired another estate by descent, as the 
(]neiitly acquired, notwithstanding a direction in heir-at-law of his sister :~Heid, following the 
the will, that in the meantime, the executors decision in Doe d. Fork v. Walkee (12 M."&; W, 
should apply tlie interest, dividends and pro- 591 ; 13 L. J., Ex. 153), that the after-acquired 
ceeds of such estate and e.ffects, or so much estates were subject to the trusts and liniita- 
thereof, or so much of the principal thereof, as tioiis of the will and codicil. Lanqdale {Ladtj') 
tiiey should think necessary, in the maintenance, v. Brufqa, 3 Sm. k. G. 246, Affirmed, 8 De G. K. 
education and putting forth of A. in the world, G-. 391 : 26 L. J., Ch. 27 ; 2 Jur. (x.sG 982 ; 
and should invest the said estate and effects on 4 W. R. 783. 

real or personal security at their discretion. The true construction of the enactment in 
Slaleii V. Snlomms, 9 Hare, 75; 20 L. J., Oh. s. 24 of the 7 Will. 4 & 1 Viet. c. 26, ‘Hhat 
343: 15 Jur. 483. ^ every will shall be construed, with reference to 

The directions applicable only to personal the .real and the personal estate comprised in it, 
estate^ may, in such a case, be construed as to speak and take effect as if it had been executed 
referring, not to the whole subject-matter of the immediately befoi’e the deatli of the testator, 
gii:t,j.)ut to such iiortions of the estate as may unless a contrary intention shall appear by the 
consist of personalty, to which such directions will,” is, that so far as regards the extent of the 
may be fitlj" applied. Xh. dispositions of real and personal e.state con- 

.111 184U a testator devised as follows : “I give taiued in the will, it is to be construed as if 
and devise to my wife, all my part, share, estate, executed immediately before the death : and a 
or interest of and in the dwelling-house oi* bequest of “all my leaseholds” will therefore 
tenement, and likewise the several closes or include after-acquired leaseholds. Per Turner, 
parcels of land hereinafter mentioned (describing I^.J. Ih. 

them). And I also give and bequeath all my Real estate is left by T. M. to J. D., a married 
goods mid chattels, dwelling-house or tenement woman, her heirs and assigns, for ever, inde- 
heretoforo mentioned to my wife for her use and pendent of H. D., for her separate nse and 
iiitercst (luring the term of her natural life ; and beneht, with power by any deed or instrument 
atter her decease I give and devise all my in writing, or by her last will and testament, 
personal, unto my heir or to give, devise, and dispose of the s<ame to any 
heirs, to be equally divided among them, and as person or persons she may think proper, either 
joint heirs of this rny above-mentioned property.” absolutely, conditionally, or otherwise, and in 
Several yciirs afterwards the testator became default of her making any such gift or dis- 
possessed of two other closes and two cottages, position, then from and after her decease the 
ana died in 18.)0 ; Held, that the after-acquired said property or such part thereof as she shall 
pi operty passed under the will, and the wife not have disposed of shall go to her heirs for 
\ Jo2m)i V. 2 ever. There is likewise a gift to J, X>, of 

Jtir. (n.s.) 392 ; 10 L. T. (58 ; personalty for her sole and separate use, 

. independent of the said H. D. her husband^ 

A tesiatoi\ hpdng no real estate, gives to and not to- be subject to his debts, control, or 
trustees ail his leaseholds and other his estate interference, ' and ■ her receipt alone to be a 
and eixeets, upon trust to sell and divide amongst sufficient discharge, for the same. J. H. makes a 
}iarties named. After the date of the will the will tod leaves all’ her residue to D. M. and T. M. 
testator acquires a freehokl house, and then by a T. M. predeceases her, having made his will ai.d 
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lett to licr as above. Oit the question whether 
tlie clause for separate use extemlal beyond the 
coverture with H. D. r-Hekl, that it did not. 
On the question whether the property left to 
•; ,• will— dictum, that 

^ 1 ^ second husband survivinff was 

entitled to dividends. Moore v. JJorru, 3 Jur 
Cn.s.) 552; 5W.R.383. 

/ mansion and estate, 

called Cieve Court, with the appurtenances, upon 
certain trusts, and gave the residue of his pro- 
perty^ ot every description, other than those 
thereinbefore mentioned, upon other trusts. The 
testator had contracted, before the date of his i 
will, to purchase an estate near and adjoining to ; 
the Oleve Court estate, which was conveyed to i 
him subsequently. He also purchased, after the j 
date ot his will, several other small properties ] 
adjoining the Cieve Court estate :-~Held that ( 
evidence was admissible to show what propertv i 
the testator designated by the particular descrip- t 
tion nj) to the time of his death, and that all the t 
property awpiired after the date of tlie will, arid t 
tremed by the testator immediately before his i 
death as additions to the Cieve Court estate I 
particular devise. OiMe v’ 

40 L, J., Ch. 302 ; L. R. 11 Eq. 542 : 24 i 
L. T\ 536 ; 19 W. R. 840. ^ _ 

K; being seisecl in fee simple of a several t 
portion of the lands of C. devised them speci- 1. 
hcally to S. and his heirs. Subsequently to the 
date of her w^ill, _she purchased the other several 1 
portion of C.,^ in fee. It appeared that both f 
1 jortions had originally formed one entire denomi- 4 
natioii, and, having come into the possession of a 
tenants in common, had been apjiortioned bo- o 
tween them in severalty; but both poi'tions v 
continued to be known as the lamls of C.. .s 
although commonly called, in addition thereto' b 
lor tlie sake of distinction, by t)ie names of their 1 
respective ownera at the time of partition. B. li 
was the residuaiy devisee of K. ; — Held that b 
under the 7 Will. 4 & l Viet. c. 26, ss. 3 ’& 24, f, 
the laiKls subsequently purchased passed to S., fi 
the specific devisee of C., .and not to the residuary tl 
devisee. v. Jiuylci/, 8 Ir. C. L. li. si 

Estates acquired by the testatrix after the o' 
date of lier will, although she had contracted e: 
to purcha,se some of them before that time, and w 
although they were chiefly small additions to 
\riiat were clearly comprised in tho devise, were r. 

K. J. oSO ; 1 Jur. (s.s.) 696. tl 


and those obtained subsequently, iiassed to his 
son. JRoKmi, In re, 4 L. T. 49 ; 9 W. R. 191 . 
Aini see Lamjdale {Lad if) v. Brir/ij^^, supru, col. 


1 • -n ^^'here a lord of a manor made 

his will before the 7 Will. 4 & 1 Viet. 3. 26, and 
devised a manor, and subsequently purchased 
freehold laiids held of the manor Held, that 
the freeholds did not pass bv the will Bela- 
e/wrim v, BeJaHieroh, 4 H. R 501 • 10 H T 

W.h7‘ii 884;' 13 

— leaseholds,]— A testator, by wdll, gave 
to his son leasehold premises, and Ids share and 

cnlv of partnership stock in trade 

earned on at the premises. After the date of 
nis will the testator obtained a lease of other 
premises, at which a portion of the partnership 
business was subsequently carried on, the rent 
outgoing.^ &c., being paid out of the partnership 
assets --“Held, that the shares and interest of 
the testator,^ both in the houses and stock in 
trade belonging to him at the date of his will 


as Specific Bequest— Stock. 1— -The 24th 

ir. section of the Wills Act (7 Will. 4 & 1 Viet. c. 2(n 
that every will shall be construed with reference to 
e, the personal estate comprised in it, to speak and 
>11 to take effect as if it had been executed imme- 
0- diately before the death of the testator, “ unless 
se a contrary intention shall appear bv the will'-’ 
le illustrated : •• If I j-efer to a particular thing 
IS e.g. a ring or a horse, and beijueath it ns 'my 
:o ring^ or ‘my hoi'se,’ semble the ‘ contrary inten- 
.0 tion,' to which s. 24 refers, appears bv the will 
le and the will speaks from the date of its execution • 
is but wiien a bequest is of that wiiicli is generic’ 
Lt or that wiiich may be increased or diminisliod’ 
y the act rG(;[uires something more on the face of 
)- the will, for the jnirpose of indicating sucli ‘ con- 
e tiary intention,' than the mere circumstance that 
d the subject of the bequest is designated by the 
f ‘my-’ ” V. Burnett, 1 K. & J. 

Testatrix in 1850 bequeathed thus: “1 give 
4 . my new three-and-a-quarter per cent, annuities ” * 
—Hold, that tlie bequest comprised all the new 
J three-and-a-quarter per cents, which she had at 

- her death, //a 

0 Testatrix gave to trustees 1,.5007. and certain 

1 Ranish bonds, which she described thus: “My 
1 tour Danish bonds, one of them for the sum of 

- and another of them for the sum of 1 004^ 
f another of them for the sum of 1,315?., and the 

other of them for the sum of 716?., makincj' the 
s whole together with the said sum of 1.501)?., the 
, of 0,02011 She had not any Spanish bonds 
, toi the specified amounts, but she had a mass of 
r Damsh bonds which, before making her will she 
had received in exchange for other Danish bmids 
t bequeathed to her by her husband, comprising 
, tour lots purchased by him at four several periods 
, tor sums corresponding with those specified in 
the bequest : — .Held, it appearing that none of 
. such bonds had been sold by the testatrix, that 
the be(iuest was a specific bequest of so much 
i ot her Danisli bonds as was received by her in 
[ exchange tor tlie bonds purchased by Iier husband 
. with the specified sums. II. 

> The 24th section of the 1 Viet. c. 2G, wdiich 
! rn-oyides that a will shall speak and take effect 
as if executed immediately before the death of 
he testator, unless a contrary intention appears 
by the will, wnll probably give an extended effect 
to what would have been a a specific bequest of 
a class ot personal property before the statute.' 
Boylafv. BourjUii, Kay, 400 ; 23 L. J.. Gh. 732. 

hor instance, a bequest, since the act, of “ all 
the stock, would probably pass all the stock of 
the testator at the time of his death ; but a gift 
or all my stock which I have purcliased” must 
be eonhnea to stock actually puroliased at the 
date of the Will. II. 

A testator specifically bequeathed railway 
stock which he afterwards sold. At his death he 
was entitled to similar stock wdiich the description 
in the wnll was probably sufficient to comprise : 

Held, that as there had been a specific thing 
existing at the date of his will to which the 
description applied, this circumstance w^as suiff- 
cient to exclude the application of the general 
rule contained in, 7 Will, 4 ^ 1 Viet. c. 26, s. 24 
that a will shall be construed to speak from the 
time of the testator’s decease. Glbrnoi, In re, 
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JI({ftJa‘U\'i V. FoulHlitim, 35 L. J., Ch. 596 : L- E. 

•2 Eq. <569 : 14 AV. i-L 818. 

A of •• all my shares and stock ” in a will 
made sioce the wills act, 7 Will. 4 ic 1 Viet. c. 26, 
is a specitic irift. vSuch a gift in a will made 
before the act^ would have been a specific gift of 
.all the shares and stock possessed by the testator at 
' The date <^f his will, and the effect of the act is to 

import into the gift all the stock and shares 
.acquired by the testator bebne his death. 
pHitJuimlr)/ V. 44 L. J., Ch. 589 ; L. E. 

20 Eq. 304 ; 33 L. T. 15U ; 23 W. E. 84S. 

A testator having certain debentures at the 
■date of his will, thereby gave *'all my deben- 
tures'’ upon certain trusts. After the date of 
The will the testator exercised an option given 
him by the com])any who had issued the deben- 
tures. and converted them into debenture vStock 
•of tlie same company : — Held, that the debenture 
stock did not pass' by the will. Lane, In nu 
Lnaril v. Lan(\ 49 L. J., Ch. 768 ; 14 Ch. D. 
.856 ; 43 L. T. 87 ; 28 W. E. 764. 

A. bequeathed specitically all the money in 
; the public funds - -which he might be possessed 

•of or entitled to at the time of his decease.” 
He subsequently directed his country brokers to 
invest 5,000/. in consols. They debited his 
account with the aiiionnt, and sent instructions 
to their broker to make the piu'chase, but no 
■contract was entered into by the broker until five 
hours after the testntors death : — Held, that the 
additional stock did not pass by the specific 
bequest, but fell into the residue. Tlumus v. 
Tlumuu^ 27 Beav. 537 ; 29 L. J., Ch. 2S1 ; 5 
1*^ Jur. (Js.s.) 1237 ; 8 W. E. 71. 

Behts.] — Semble, that a will must be 

construed, as to the property comprised in it, 
-as if made immediately before the death of the 
testator, unless a contrary intention appears on 
the face of the instrument. JEcerett v. Everett^ 
17 L. J.. Ch. 367 ; 7 Ch. D. 428 ; 38 L. T. 47, 
580 ; 26 W. R. 333. I 

By his will, after reciting that certain debts 
•were due to him from his son, a testator released 
those debts, and “all other moneys due from 
him to me.”' He subsequently made further 
; advances to his son, and expres.sly released them 

by a codicil. After the date of the codicil he 
made still further advances to his son, but did 
' not release them by a fiu'ther codicil : — Held, 

that there was nothing to shew a. contiary 
intention, and that the will therefore spoke 
from the death of the testator, and released the 
^ sums advanced after the date of tlie codicil. Ih, 

I Interest in Partnership.] — The testator, 

J William Eussen, by a will dated in 1857, after 

reciting that he was carrying on business as an 
•iron manufacturer in partnership with his two 
]:jrothers, ])e(]ueat]ied all his sliare and interest 
<if and in the partnei’ship business, and of and in 
i tlie real and pei'sonal estate employed or invested 

; therein, and of and in the partnership debts, 

-sceuritiGs, and moiieys to which he might be 
entitled at his decease, to trustees, upon trust 
! to continue the business during his wife’s life, 

and to pay to her a sum equal to half the amount 
•drawn out by the two other partners. The wife 
had a discretion to discontinue the business, and 
! in case the business should be discontinued 

■testator directed the trustees to get in the share 
then appertaining to his estate in “the said 
'Co-partnersbip trade or business,” and, after 
miaking good to the wife “ one full third share of 


the profits,” invest the same, and pay the income 
to bis wife for life. After the death of the wife, 
he directed the trustees, out of the profits of the 
said share and interest in the busijiess, if con- 
tinued, and out of the trust fuml, if the business 
should have been discontinued, to pay certain 
pecuniary legacies, and subject thereto to hold 
the fund in trust for A. B. Testator died in 
1881. After the date of the will he acquired the 
shares of his two brothers in the partnership, and 
carried on the business, still under the firm of 
Bussell Brothers,” as sole owner, until his death. 
A. B. died in the testator’s lifetime. The widow 
had not discontinued the business : — Held, that 
the will operated upon the wljole of the testator’s 
interest in the busines.s at his death, and that the 
widow took the -wdiole of the income for her life. 
Russell, l7i re, Russell vXIiell, 51 L. J., Oh. 401 ; 
19 Ch. D. 432; 46 L. T. 236; 30 W. E. 
454. 

I Where Present Tense Used.]— Testator, 

j by his will subsequent to the act, exonerated A. 
“ from all payments and claims in respect of 
monej^ laid out by me in repairs of the estates in 
{Scotland, of w^hich I am in possession as heir of 
entail, and which money has, according to the 
laws of Scotland, been charged thereon ” : — Held, 
that this exoneration a})plied to those money.s 
only which had been actually laid out and made 
chargeable at the date of the will, to the exclu- 
sion of money ex})ended after the date of the 
will, and also of money expended at the date of 
the will, but of which the charge pursuant to 
the Scotch act had not been comjTleted until 
after the will. Observations as to the effect of 
s. 24 of the wills act, bow far controlled by 
intention. Ruufjlas v. Eaur/lns. Kav, 400 ; 23 
L. J., Ch. 732. 

Where Word “Now’’ Used.] — A testator, 

by his will, dateil after the wills act had come 
into operation, expressed himself thus : “ and as 
to all and singular the residue and remainder of 
my messuages, lands, and hereditaments, whatso- 
ever and wlieresoevei’, and of -^vhat tenure or 
nature soever, and generally all the freehold, 
copyhold, and leasehold estates, whereof I am 
now seised or possesserl ” ; and in a subsequent 
part of his will he used these words : “ I give to 
my nephew all such manors, farms, &c., as well 
freehold as copyhokl and leasehold, as are now 
vested in me. or as to the said leasehold premises 
as shall be vested in me at the time of my death, 
as a trustee, to hold unto and to the use of my 
said nephew, his heirs, executors, Ac., upon the 
like trusts as the same are now or shall be vested 
in me.” The testator purchased a freehold estate 
after the date of his will : — Held, that the testa- 
tor had himself put a construction upon the 
word “now,” and that the will could not be 
construed to >peak and take effect, with z'eference 
to the estates to which the testator died bene- 
ficially entitled, as if It had been executed 
immediately before his death. Cale y, Scott, 16 
Sim. 259. Afiirmed, 1 Mac. A G, 518 ; 1 Hall A 
I Tw. 477 ; 19 L. J., Ch. 63 ; 14 Jur. 25. 

I’he fourth section of the act 7 Will. 4 AI Viet, 
c. 26 having laid down the rule that a will shall 
be construed to speak and take effect from the 
death of the testator, “ unless a contrary inten- 
tion sliall appear by the will” : — Held, that it is 
not necessary that such contrary intention should 
be expressed in so many -words, or in some way 
quite free from doubt, but that it is to be 
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during her life and widoTs^hood, provided that if 
!::: ..Id attain twenty-one before lie should 

become entitled in possession to the testator’s, 
estate at Ch he siiouldbe paid, as his share of the 
income, 40^. annually from the period of h& 
majority to the death or second marriage of the 
will I testator’s wife, and after that event in" trust tO' 

I assign all the testator’s leaseholds at C. unto his. 

'IS, administrators, and assigns., 
or gave all his real and leasehold estates, 

! leasehold property bequcatlied to hii 
son, upon trust for all his other children. 
After the date of the will, the testator contracted 
to purchase other leaseholds at C., adjacent to- 
:o him at the date of In's will, 
;e of purchase- 
ancl assignment taken by his. 
Held, tliat the subsequently acquired 
passed under the specific bequest free 
any burden in respect of the balance paid 
the execucors. Ord, In re, Bielii nson y., 
.880. Affirmed, 12 Ch. I)* 
22; 41L. T. IB—C. A. y 

Held, also, that the annuity of 40^. was pay~ 
Jon, to his personal 
representative, until the death or marriage of the 
testator’s widow. Ifj. 


HuupLiug, in reterence to the espres- i c. 

tor, the ordinary rules of j his son shoirh 

constrixction apphcable to wills. ' 

A testator devised a messuage or a dweliino-- 
liouse, wherein C. “now resides, with the stables 
or appurtenances thereto belonging and there- 
with occupied.'’ Between the date of his will 
ancj his deatli the testator purchased a garden. 

f-^'tohed to the messuage, and the son," 'his executo; 
gaidcn continued to be occupied with the house. The testat-- 
up to his death i—Hcld, notwithstanding v. except his 
bautt (supra), that the garden passed under the said 

Si Beav 
; 11 Jur 

(X.S.) bl8 ; 12 L. T. ()o9 ; IS W. E. 851. 

H., in 184(-). while encamped at P. and formin« 
part of the army " - ' ■ - 

follows : “ 'j’o ray b 
I runv possess in the Union Bank 
all the interest 
in deposit. . 
the money I 


those belongin, 
and paid a deposit. 

j. ineysimej, oequeatlied as money tvas paid 
ther, Gr., all the shares which executors 
. — Bank in C., and also leaseholds 
and the money lodged there from 
. . Heave and bequeath toAV, S. all by 
sr.n + ^ possess In the compan3r’s funds, \vith BicMnMm, 26 W.’ B 

whatever may be due thereon up to the dav of 
my death, which is lodged with and under "the 

of tho goverumont agents and able, after the death of ' the 
Major b. . . . I leave and bequeath the shares 
1 am possessed of in the Agra Bank ” to parties 
named, “and out of the money now in the Agra 
Bank m deposit.” The testator died in 1851. 

Alter the dale of the will, and before his deatli 
his property in the company’s “ 

mcreased. On a bill filed by the next of kin : — 

Held, that the language of the 7 Will. 4 & 1 Viet 
c. 26, s. 24, had not been contrcllcd by 
festation by the testator of a con1 
and conseciuently that the whole of the property 
passed under the will. Ilejjhirn v. ^ ■ 


The balanc 


™ — Where Express Exception.]— A testatrix, 
, „ -..- devised and betiueathed a,ll the residue of her 

s funds was largely property “except such real and personal estate^ 

' " might remain subject to the trusts of her 

marriage settlement, by reason of no specific, 
any mani- disposition thereof having been made by her 
;rary intention. | under the power therein contained.” In 1854 
M'. purchased real estate out of the sayings of' 
'iram/, her separate prop|jrty, and it was conveyed to- 

Under a nift of “nil i i declared by 

and other fvoAii n bank the settlement of 1838, omitting only tlie uses in 

y 0 e children .-Held, that the cxcepUon 

ueLnn J. ■! i ^ possess,” in the will referred only to the property sublect 

kteof the will to the triists of the marriage settlemetit at Hie- 

38 L. J., Ch. 528^- L E date of the wiU, and that the real estate subse- 

A testator devised a and land 

101 , 2 L. 162 ; 67 L. T. 691-C. A. One deyLses a lease to his daughter, and after- 

Where Time of Death r^fpr-voa 1 (lie lease, and afterwards adds a 

A retroactive effect will not be oiven to an order . ^^"bether the renewal of the- 

for tlie purchase of stock so leaise is a revocation, and whether the adding- 

’v-. «'«" • 

toatthetimoofmV^dL®e'^’''l7l,^^ A. devised all his estates to wddow for life, 

27 Beav. f,87 ; 29 L. J., Ch 281 s 1 f • "‘"I*®";- 2,000i:. to ap- 

1237; 8W. E. 71. ‘ ’ pointee ot wadow, and made her executrix and 

A,, in ItSll, ilevised all the freehold iirAnAvf.r , ^he estates were held under 

of or to which 1 am seised m entifled '’^'^ewed after will 

simple” in strict settlement He afterwa^d^ if a revocation The wedow, by will, in 

devised ail the coiwholds “I am or at thA i of power,” appointed plaintiffs, and 

of my death shall be possessed of ” unou \ri7tl f ^os so given by her sakl husband’s, 

corresponding with th4e of his freeholds her interest, &c., therein,’’ to trustees, 

died in 1861 r-Held thnt nephew on his paying the said 2, OOUZ., “accord- 

after the date of the will'passed bv the^fWkA true intent, ko., of husband’s will, but 

Ill/hrd (lord:) v. J{eck^ 30^Beav 300 • 10 W E of or otherwise.” Supposing the renewal 

240. . ’ ^ Boases a revocation, the widow shall be pre- 

0. gave all Ms freehold, leasehold, and personal effect to the 

estate „f which he should be seised or possessed I slnstf 821 

at tho time of his decease upon trust for his wifc 4 J „ i„-„„ . 
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carries ];ot]i the lease and the ri^ht. AJj/iet/ v. 
Miller. 2 Atk. 51)8, 

Where testator says. ‘‘ I give all iny estate, 
right, and interest I s-hali have to come in a 
colkige lease at tlie time of my death.” though 
renewed afrer the will, it passes notwithstandiinr. 
hi .’Ui). 

B., after making his will, surrendered the 
college leases he liad devised thereby, and 
accepted two now leases, for which he paid a 
larger tine : Imt the last lease was not sealed by 
ti'.e college till after the testators death Held, 
tliat tli(‘ tirst lease was a revocation; but the 
latter, which vais not sealed, wars not. S. 0., 
2 Aik. oUH : 2 Yes. Sen. -118, 

If testaror. after devising an estate for lives, 
surrender it and take a new lease, if is a revoca- 
tion. Id. o27. 

Upon a Ihll tiled to have an assignment of 
rents and profits of a leasehold estate vested in 
defendant, in trust for plaintiff, the court, under 
the circumstances : — Held, that a will in 1736 
Avas sufficient to pass the trust of a lease then in 
being, and the subscejuent renewals in 1789. 
Carte v. Carte. Kidgw. 210 : 3 Atk. 174 ; AmbL 
28. 

The word ‘‘advantages” is sufficient to take 
in all the beuetits belonging to the ti'ust of an 
estate for years, not the prohts only, but the j 
rene^wals, which are consequential. S. C., 3 Atk. 
178. 

Eenewal of a lease for life, revocation of will 
as to those leases, but not as to lease for years. 
Mighy v. Linyard, Hick. 500. 

Bequest of a leasehold, without any words to 
pass the right of renewal, is revoked by taking 
new leases after the w’ill, Aft.-Qai. v. CoiLminq. 
Ambl. 571, 

Renewal of a prebendal lease is an ademption 
of a bequest of it, but a codicil to the -will, 
though to pass after purchased propert 3 L is a 
republication of the will, and the lease shall pass 
by republication. Copjnn v. IMrnuhoaqk. 2 Bro. 
C. C. 291. 

Devise of a leasehold estate held under a 
college : after the will made, the lease is renewed ; 
this new lease does not pass by the will. Hone 
Y. Mederaft. 1 Bro. C. C. 2(>(). 

After a devise of tithes, togethei' witli a real 
estate, a surrender of the lease under which they 
wore held, and acceptance of a new lease 
Held, to amounr. to a revocation, so that a 
repiiblication was necessary, lludrtone v. A nder- 
roH. 2 Yes, Sen. 418. 

A. held a cliurch lease, of wdiich nine months 
had remained unexpired. He made his will in 
sickness, and devised all his interest in sucli 
lease to B. A., recovering, renewed bis lease, 
and ropublislied his will. Resolved, the renewed 
lease passed by the repiiblication. Am-n,, 2 
Free. C. C. 11(1 

A testator, being undei’-lessee for a longterm 
of years of two houses in Gowei* Street, numbered 
G3 and G4, and being possessed of two other 
houses in that street, numbered 67 and 76, foi* 
the residue of certain terms of years, bequeathed 
them to trustees in trust for l3. C. for her life, 
remainder in trust, as to 63, 64, and 67, for his 
haif-br<ithers and half-sisters (whom he named), 
and the survivors aiul survivor of them, for their^ 
his, or her lives or life, remainder hi trust to sell 
and divide the proceeds amongst their children 
living at the death of the survivor of them;' 
and as to number 76, in trust, after the ileccase 
of D. C., for his niece 8. G. for life, remainder in 1 


, trust for her children who should survive her ; 

and in default of such children, upon the same 
, trusts as he liad declaretl of the other house.s. 
, after the death of 1). C. ; and he gave tlie residue 
of his effiect.s to I). C., and appointed her his 
execiitri.x. The testator, some 'years after the 
dateof his will, took an assignment of the original 
lease, which comprised numbers 62 and 65, as 
well as 63 and 64 ; and a few months afterwards 
made a codicil, by which he confirmed his will. 
He subsequently made another codicil, which 
was in part as follows : “ 1 aHo give, subject tO' 
her life estate, one moiety of the residue* of my 
estate luito and amongst my nephews and niece's 
living at my decease, iia^nble in like manner ns 
b}' niA’- will is directed concerning their shares 
ant I interests in the reversion of 'Iny houses in 
0-ower Street, except that their shares and 
interests in the said moiety is t( > tiepend solely 
on the decease of my executrix.” i). C. and ail 
the testator’s half-brothers and half-sistei‘S died 
before the suit was commenced : — Held, that 
though the bequest in the will of numbers 63' 
and 64 was adeemed by the testator taking an 
assignment of the origiiial lease, the effiect of the 
last-mentioned codicil was to entitle the children 
of the testator's half-brothers and half-sisters 
who were living at the decease of the survivor of 
them ^to the testator’s interest in numbers 03 
and 64 as it existed at his death. Porter v. 
Smithy 16 Sim. 251 : 12 Jur. 931. 

Bequest of lea.seholds for years determinable 
upon lives for life, with remainder over, for all 
the residue of the testators term and interest 
to come therein at his decease : the terin oxjiired 
in the life of the testator, who continued to hold, 
and paid half a year’s rent before his death as 
tenant b^^ the year : upon the general words 
unrestrained, comprising the interest from year 
to 3 ^ear, and the intention upon tlie whole will, 
a subsequent lease obtained by the executrix, 
the widow and tenant for life under the will, was 
held subject to the uses of the will, as the residue 
of the term at his death, if au}', however short, 
would have been. James v. iJean. 15 Yes. 236 • 

8 R. R. 178— C. A. 

A renewed lease does not pass by a previous 
will bequeathing the lease or the premises held 
on lease. S. 11 Yes. 387 ; 8 E. R. 178. 

Bequest of leasehold premises, and all testator's 
estate, term, and interest therein : the interest 
acquired under a subsequent renewal of the lease 
does not pass. Slatter v. Moto??., 16 Yes. 197, 

Whether a renewal of lease is an ademption 
of a previous bequest of lease depends on the 
intention apparent in will ; generally it is, 
Coleyrace v. Alemhq, 6 Madd. 72; 22 R. R. 
245. 

A., being possessed of a lease of manor lands- 
and hereditaments for twenty-one ^mars, granted 
by the warden of an hospital, assigned," by his 
j marriage settlement, the premises and all the 
I interest, benefit, and advantage of a renewal 
therein, &:c., to trustees upon trust, out of the 
rents and profits, to paj^ the rents, ];)erform the 
covenants, raise a competent sum for renewing 
the lease from time to time as should be customary, 
and renew the lease accordingly, and subject 
thereto to pay the, rents to A. during his life, 
and after his death to stand- possessed of the- 
leasehold premises, on certain trusts, for the sons 
of the -marriage, and on failure of those trusts- 
for A. absolutely. A., by his will, devised his- 
manor, hospital lands, and hereditaments, situate 
in, &;c., held by lease -from, &:c,, to the same 
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were trustees of his marriage settle- 
nent, with directions to perform the covenants 

Ty hereafter to be 

piocured, to collect out of the rents a competent 
‘Slim for renewing the lease, and to renew the 

ins will A. surrendered the existing lease, and 
.obtained a renewed lease r—Held, that this 
renewed lease passed by, and was subject to, the 

^ i^uss. 238 ; 22 R. B. 
24o. Afhrming 6 Madd. 84. 

lestator bequeathed to bis wife the interest 
pd dividends of such stock as should be stand- 
mg in his name at . his decease during her life 
nnd he directed that at her decease one moiety 
‘Of such stock, '- subject to and after deduetini 
such premium or sum of money as should b? 
iiecessary for the renewal of the crown lease of 
the leasehold messuages which he pui-chased of 
.♦ 11' -H- i., in pse he should not have renewed 
-such lease m his lifetime,” should go to his five 
'Cinldren In a subsequent part of the will he 
'pve to his somG, ail his leasehold houses which 
he purdiased of Sir H, T., to hold to his said son 
,and his exeptons, &;c., for the then existing term 
•or terms theidn, and all benefit of rmewal 
atoresaid., for his and their own use and | 
benefit. At the time of the widow’s death the 
Base was subsisting unrenewed Held, that by 
of was intended a grant 

at the widow s death of a reversionarv lease, to 
•commence at the expiration of the former lease, 
toi the same term, at the same rent, and under 
rnlfTm mentioned and com- 

Ini 1 lease, or as near thereto as 

the lay by whi^ the crown leases are regulated 
a;\ould allow MeJ^rds v. Rwlumh, 2 Y. & C. 

344^* ^ Jm Ch. 

A renewal of a lease containing a covenant for 
pei-petual renewal executed to the lessee after 
will, devising her interest in the 
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iier inierest in the 
lea.e, though it was (previous to the passing of 
the I A lot. c. 2b) a revocation of the will at law 
was held not to have such effect in equity! 

tain leaseholds for all the residue of the terms 
'tor which the same should be held bv him at his 
dentin and afterwarfs acquires the tee. such tel 
passes under the 24th section of the 1 Viet c •>() 
W here there is a revocation of a specific gift 'of 
a house charged \wth an annuitv, and another 

beiW f r substitution, a certain reason 
‘ciiij^ assigned tor^ such revocation, though that 
reason does not arise, the revocation of the fo'ft 

hm s > complete, and the substituted 

lioiist IS taken free from the annuity An 
pnmty of like amount, subsequently gi^en is 
111 -substitution for the annuity charged® orf the 
revoked gift. Strntker. v. 6 W. R 

A te.stator devised all his freehold estate at 14 

0., by a wm ^fb^fote! 
riiul lepublishod by a cocUcil dated after tlic 

'.S of land purchased 

M P ‘be testator of A., and always 

S' ‘‘’Was leasehold. After 
fee nffl/!'** ‘be testator purchased the 

fee of that small piece of land, and the leasehold 

-the^wi Held, notwithstanding 

the 24th section oi the wills act, that the codiefl 


S«//r2K & 

A testator gave all his •• personal property 
estate, and effects ” to his widow, and .lied inte’ 
tatc as to real estate. Being possessed of a toi m 
in I cal property, he subsec|uently purchased the 
reversion and had it conveyed to a tnustee to 
prevent the teim from merging Held tin t 
reversion did not pas.s by the wiU. Ct L 

gave the same, by the description of all that iiiv 
messuage, partly freehold and partly leasehoki 
No. 3, C. htreet, together with other estates to 
trustees, their heirs, executors, administrator 
and assigns upon certain trusts for his wife for 
her life, and then for his son H. and his issue i°u 
strict settlement. The testator, after direcriuli 
that the estates, hereditaments, and premises 
should not be sold, gave the residue of his estate 
and eff.eots upon trust for sale and division 
among his wife and children. After the date of 
fee ,*b® ‘cstator purchased the reversion in 
fee ot the leasehold portion of No. 3, C. Street 
and took a conveyance thereof, wherebv the temi 
became merged :-Held, that the whole of uS 
tfcstatoi s interest in the house pasised under the 
specific the description being sufficient 

and the will affording evidence that the testator 

did not intend that the freehold and leiehold 
poi tions ot_ the house should be divided. JIMes 
y. ,¥ae«, 00 Benv. 191 ; 3.5 L. J., Ch. 315 • L E 

\V I'. 2 I: T 697 • U 

A testator, by will, dated in 186.5, bequeathed 
bouse property held by him hn lease 
and part of which he described as leasehold for 
the benefit of his wife for life, and, after’ Lr 
death, as she should appoint generally. He also 
made a residuary devise and bequest of leStv 

and pei-siDiialty. After the date of the will he 
CfoooT' * of the above leaseholds, 
fee . !!. bimsolf in 

. 1 .^’ ‘■be*' Hie freehold interest in the 

pi operty passed to the trustees in trust for the 
wife y. l. B. 6 Eq. 422 

^ A testator gave to his wife all his term and 
interest in the leasehold house at B., at which 
he then resided, for her absolute use aid hmlm 
subject to the payment of the ground rent ami 
f-'oveiiaiits afiecting the same. 
Alter the date ot his will the testator'purchased* 

je:sert to him m fee smqfie Held, that the 
fostator’s widow, under the 
irfefsfojr bi the will, for an estL 

99 I't n ' '*•<•*«, 49 L. J., Ch 

12b, 1.3 Ch. B. 359; 41 L. T. 049 ; 28 W. E 


2. \yHAT IXTEREST PASSES. 

a. Estates for Life, in Pee Simple, or In Tall. 

i. mat m?W.xpai-i,- ths Foe Simjile. 

_T^ ®e“eral— Words of limitation Necessary. 1 

are reaufiwl®t-?' estate words of limitation 

as TO woiYls fr® “?!!? * ‘01' bfe, 

as aio words of qualification to restrain tlio 

pioputy levAflS. 

bufa”SaZfOTfife 

out an estate tor life, unless it appear plainly the 


* 
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testa ror inten(!ed him a greater, or that he is ; 
likely to be !i loser, or his person chargeable, i 
Hri-on, Pre. Ch. (17. 

Testator gives freehold and leasehold estates j 
to his heir-at-law for life, remainder to R. for , 
life, and to his lirst and other sons, remainder to i 

and W. for their joint lives, and to the sur- i 
vivor of them ; the survivor is only to take an : 
estate for life in the freehold, though he takes ' 
the whole interest in the leaseholds. -rl?r.s’e v. I 
Mhuhh. 1 liro. C. C. 519. [ 

Devise in these terms : I give to A. my farm j 
ami my lands at 11., to him, his heirs and assigns I 
for ever: and I also give to A. my farm and; 
manor r»f E. An estate for life only in the | 
latter. Putve v. Canto fhin'i/ Id j 

Yes. acd. i 

A testator seised of property in fee devised it 
(by description), with all outbuildings, &c., 

“ according to the tenor of the testator's deeds,” 
without any superadded words of inheritance. 
The statute of wills being inapplicable : — Held, 
that the devisees took life estates only. There 
w’ere two devises of the same property to 
children in two different events : — Held, that 
the terms of the second devise could not, by 
construction, be introduced into the first, so as 
to extend the estate thereby given. Sturgis y. 
Du/iii, 19 Beav. 1H5. 

A testator devised freeholds in terms which 
gave life estates to his children e(|ually, and 
unto the children of such children as might 
be dead, who were to take their parents’ share 
only : — Held, that the life estates of the 
children w^erc not enlarged by the substituted 
gift, Jb, . 

The fee does not pass under a devise to two 
brothers, share and share alike, because one of 
them is the heir. Boweu v. Seoiccrofti 2 Y. & 
C. 0. C. 040 : 7 L. J., Ex. Eq. 25. 

Devise to A. for life, the reversion to B. and 
C., to be equally divided betwixt tliem, B. and 
C. are tenants in common for life only. Peiton 
Y. Banlis. 1 Vern. 05. 

A testator gave and bequeathed to his son E. 
(wdio was his heir-at-law’) his freehold land in D., 
and directed that the residue of the property 
wdiich he might leave at his death should be 
divided between that son and his tw’o sisters in 
equal proportions, w'itli a direction that whatever 
might devolve to him should be placed 
in the names of trustees, and the Interest paid to 
him during his life, and that after his death his 
share should be divided betw’'een his children and 
placed in the names of trustees, wdth a dis- 
cretionary pow’er to employ a portion of the 
capital for their advancement ; and on the 
cihldren respectively attaining twenty-five, their 
shares to be transferred to them, Should his 
son die without issue, the wdaole of his portion 
was to devolve to his tw'O sisters during their 
lives in equal proportions, and after their deaths 
to their children : — ITeld, that under the terms 
of this de\''ise the son took only a life estate in 
tiie freeeliold land in D. Stnnnaroz v. Suumarez, 
4 Myl. & Or. 381. 

Where no Words of Limitation — Intention of 
Testator.]—- A devise of all my lands, tenements, 
and hereditaments to A. will carry the fee, if 
that appears to be the general intent of the 
testator. Pon?i v. J/oor, 3 Aiistr. 781, 

Whether the word “ hereditament ” alone will 
carry a fee, qnmre. Ib. 

A legal fee will pass without the word “ heirs ” 


wiiere a tnist of land can be satisfied no other 
w'ay. ViUiers v. VilUors, 2 Atk. 72. 

Devise to daughters to augment portions con- 
strued a devise of fee-simple, Carpentor v. Chap- 
9 Alod. 92. 

Direction that all testator’s children shall 
share equally in all his property, gives them the 
real estate in fee. Patton v. 1 J, W.. 

189. 

Bequest of land, and of five per cent, stock, and. 
three per cent, stock, to trustees, to apply a suffi- 
cient part to the support and education of E., the 
stock to remain in the testator’s name, and the 
surplus of the dividends and rents to accumulate ; 
anil when R. attained tvventy-one, to transfer tO' 
her the lands, stock, and accumulations ; but if 
R. died under tw'enty-one (as happened to be- 
the case) testator gave his lands to E., without 
any words of limitation, and his five pei- cent, 
stock to AI., provided they w’ere living at the 
decease of R., not else. Tire plaintiffs w^erc the 
residuary legatees. R. died under tw^enty-one ; — 
Held, that E. took the lands in fee ; that M, 
took the capital of the five per cent, stock ; that 
the plaintiffs w^ere entitled to the accumulations 
of the rents and dividends. Powlos v. Jopling,. 

9 L, J. (o.S.) Oh. 224. 

Devise to the testator's three daughters of his 
property in dwrelling-houses, land, &c., in T., to 
be equally divided betw^een them, share and 
share alike ; and the testator thereby further 
wdlled the several shares to his three <laughterS’ 
as before mentioned, to have the interest for their 
use during their natural life, and afteiavards- 
divided equally amongst their children ; and, 
for want of child or children, to go to their 
hushand if living: — Held, that the daughters- 
took estates for life, and in default of children 
the husbands of the daughters took estates in. 
fee-simple. Bentley v. Oldfield. 19 Beav*. 225. 

Grift to trustees in fee, and then to A. B. 
without any limitation, held to confer beneficial 
interest in fee on A. B. Smith v. Smith, 11 
C. B. (N.S.) 121 ; 8 Jur. (N.S.) 459 ; 5 L. T. 447 ; 

10 W. R. 18. 

Where Executory Revise over after- 

(rift in Fee.] — Under a devise in fee with an 
executory devise over, indefinite in terms, the 
devisee over takes a life estate only in the event 
of the executory devise taking effect. In sucli 
circumstances effect is not given to any presumed 
intention on the part of the testator that the 
devisee over should take the same estate as the 
prior devisee -would have taken. Doe d. Bred- 
belt V. 'Plum son, 12 Moore, P. G. 116 ; 2 L. T. 65.. 

A testator devised a house at Spanish Towm, 
Jamaica, to M., in fee. By a codicil made shortly 
afteiavards he revoked this devise in the follow- 
ing terms : “ I hereby revoke the devise of my 
house in Spanish Town -from M. and leave it to- 
L., also -with the furniture of the said house.” 
The supreme court of Jamaica held that the- 
wmrds of the codicil which revoked the demise- 
to M. substituted L. in the place of M. ; and 
though there w’-ere no words of limitation in the 
devise to L., the court was of opinion that the 
intention of the testator was to give the same 
estate to L. as he had by will given to M., and 
that the re-devise in the codicil carried the fee 
to L. But upon, appeal Held (reversing such 
judgment), that L, took a life estate in the house- - 
only ; for .though it was probable that the testa- 
tor meant to , give to, L. the same estate and 
interest that M. would have taken under will if 
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revoM yet, aii,l (2) in the erent of 
codicil, winch was without leaving any child 
3 Ayas no express Mid-Kent In re- 11 
of an intention to The testator gave all his 
hereditaments, and the r( 
4.^ T 1 , <^states, to trustees, &c.. to t 

to Fee Simple by H. T. for life, and after hi; 
r his will, dated in ' 
estate as follows: 
bequeath the 
&C. ; to my 


the devise to him Jiad not been 
ioiilving at the language of the c 
ail the court could do, there 
•declaration to be collected cf 
give L. more than a life estate. Ih, 

Indefinite eift enlarged 
nature of Grift over.] — a. h 
1810, devised his freehold 
‘ 10 niT daughter Henrietta I 
house I live in, being Ho. 11,'’ 

<]aughtm. Martha I bequeath my house So. 10 •’ 

^c. , • but It IS my will that the same be placed 
m ti-ust, and that they shaU only receive the 

deatlfv 'o® Henriettas 

lin-i I Tv behind her more than one 

chiltl then the house No. 11 shall revert to my 

claughter Martha in sentativ 
equal fohaies ; but it she leaves more than one i ’ 
tbent one,_two, or more), they shall all share v. 
alike the said property left to their mother ; but 
.suppose that none of them live to tweiitv-one 
the ijropertj^ shall revert to David, John', 

MarUia, as before mentioned.” Henrietta 

testator, and died, leaving two chil- 
dren,^of whom one lived to attak. tk. 
twenty-one, and the other died under tin 
—Held, that the twe 
a]i estate in fee-simple in possession in th( 

^ 0 . 11 . JRtrke V. 11 Hare 2S2 


L. and i). (lying 

tenements, and 
of his personal 
of his grandsmi 

.se ill t-rust for, 

n j v... j.. at' his or their 

ages of twenty-one as tenants in common • hut 
m case H. r. >shouid happen to die yTthout 
eaving any awful issue of his body living at the 
time of Ins decease, then over, fl 
children, a son who died in bis infanev, and a 
daiighter_ who attained twenty-one, bi t khecl 
mt^tnte in thelifetime of H. T., leaving children : 

Held that m the events wdiieh happened the 
I personal estate belonged to the persorial ilpre- 
V. 1 . the daughter of H. T., and that the 
oai estate vested in the heir-at-law. 

V. Sfepheue, 1 Keen, 240. 

A testator had devised and bequeathed his real 

ur.r] Wife during widow- 

aud hood, and at her decease or maiTiage to his sons 
sur- I autl daughters therein named in equal shares 
• 'll . the will then proceeded as follo'ws ' 

am the age of any of my children should die durin 
1 -T T „ — -uat age : or otherwise, lea viii 

children of Henrietta took as the 

(session in the house mother’s share, to be 
them absolutely" " 
m 1S06, devised all 1884, leavr ” 
others during their in the mil her . 
mrvivor ; and after attained twenty-one years 
unto and equally daushters wc - 
:,his brotheis who —Held, that the ohiidren'm 

le respective shares for an ind^i 
if Qii-nvUm O.V, -1 \ "^^^wieicaioiwiccsbaiemiee- 

io- tr ^ 7 therefore make a 

" 40 ?^ In re,'52L.'T, 

* V Pollard.^ In re.^ post, col 1429 • 

m™”" i»«4 

and :fimerai 

Anstr fee, qmere. v. 

A., being seised of lands of 10/. per annum in 
possession, and 34/. per annum in reversion, gave 


but if 
■g my lifetime, 
g issue, such child or children 
their father’s or 
e equally divided between 
I he testator’s widow died in 
ing all the sons and daughters named 
her surviving, and all of them had 
Such so.ns and 
^ere the vendors of the proiierty sold • 


amongst all the children of 
should be then living: an 
death of any of the children 
his bi’otliers or the survivoi 
lawful issue, then he devised the 

such deceased parent or parents unto a'nVequallA 
amongst all his. her or their children who should 
e then living; and ho devised the residue of 
ins ical and personal estate to his widow her 
heirs, executors, administrators, and assigns 

S 3 tatoi''ki k?l'’^'^‘f g^iclchildren of the 

fiuuk * " estates in fee-simple in 

tlicu iLspeotive shai'es.^ Ilarrtmn, In. re, 39 L. J., 

f “®.‘l® before the wills 
act, the rale that an indefinite devise may be 
enlarged into a fee-simple by a gift ovk fn a 
particuhir event is not confined to^a devise of a 

«nSt dS “ -- , 

A testator, by a will dated in 18.32, devised < 

‘ Ttu his decease unto his eldest son, if he should 

drfauitofhlf *-’® of twenty-one, and in 1 
detauit ol hi.s having a son then over. The legal 1 
estate 111 the lands was outstanding. T. difd f 

fee lin We k f ■, r ®®fote in a 

kc nik, A ^ 'livosted on his death under the I 
15?, ' t"onty-one, with an executory devise nvev t, 
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iesiriiig him tu [)ay his debts and legacies. A fee 
|ta>ses.' Ackhntd v. AcMund, 2 Vcrn. 087. 

A. begins Ids will witii disposing' of all his 
worldly estate, anti then ivills that all liis debts 
be first ])aiih and gives his wife a moiety of what 
is left after his debts paid. The real estate is 
charged with the debts, and a fee in a moiety of 
the surplus of the estate pa,sses to the wife. 
Beaclu^ro/t v. JJpnrltcrttff, 2 Yevn. 690. 

Devise* to testator's wife, she paying his debts, 
and le/. to A. B., if so much can be spared, and 
the re^r of the estate to go to A. B. after her 
•death, gives lier the fee and a power of sale. 
Bolton V. Ifeicon. (> Madd. 9. 

A devise of lands to A. “for paying his son 
ouZ. when of the ag’e of twenty-one years” 
gives A, the fee benetlcially charged with the 
payment of 50/. AhramnY. WinAiupA^ JKnss. 
350. 

A. gai’e B. all his lands, tenements, and mes- 
suages wliatsoever, after debts and legacies and 
funeral expenses paid. The debts being charged 
•only contingently on the real, if the personal 
estate shouhl be tloficient : — Held, that plaintiff 
took only a life estate. Jlemm v. Bloclmore, 
2 Aik. 341. 

Testator, after expressing an intention to 
dispose of all liis property, directed his just 
debts and funeral expenses to be paid by his 
•executor thereinafter named, and then, after 
giving several pecuniaiy legacies, devised all 
cjjpyholds, which were his only real estates, to 
his son J. without words of inheritance, and left 
all the rest and residue of his estate and effects 
to his said son, whom he appointed sole executor 
and residuary legatee, such son being also his 
heir : — Held, that the will was sufficient to pass 
the fee in the copyholds, and that it charged 
them with tlie debts. Dover y. Greqovtj^ 10 Sim. 
393; 9 L. J.. Ch, SI. 

Under a devise to R. and his heirs, and if he 
dies without issue then to W., he paying his two 
sisters 500/. a})iece, and if R. and W. die without 
lawful issue then to testator’s three daughters 
and their surviving issue : — Held, that R. took 
an estate in fee. which was not cut down to an 
estate in tail. FlYlier v. Barrij, 2 Hog. 153. 

W. by will, dated before 1838, gave three 
parcels of land. A., B. and C., to his" son J. in 
■one gift, witliout any words of inheritance, and 
afterwards declared that J. should out of A. pay 
another son, D., an annuity of 10/. per annum 
during D.’s life : — Held, that this enlarged the 
])revious indefinite devise to J. to an estate in 
fee-siniple in the parcel of land A., but that 
he only took a life estate in the other parcels 
B, and C. MaftliciJOit y. Wimlro,^s^ 2 Iv. &; J. 
400 ; 2 Jur. (N.S.) 926. 

A devise in 1822 of real estate to S., upon con- 
dition that she pay 50/. to B. by instalments of 
10/. a year ; but in case S. dies without issue the 
land to go to 8. or his heirs, “ in consideration 
that he pays to J, or his heirs the sum of 250/. 
twelve months after the deatli of 8.” ; — Held, 
that the gift conferred upon B. a fee-simple by 
reason of the charge of 50/. ; and that the gift 
over was to take effect upon her death without 
issue then living, from the direction that the 
•executory devise over was to pay the 250/, 
twelve months after the death of S.* BUmUmY, 
Wnrhnrfon, 2 K. A J. 400 ; 25 L. J., Ch. 468 ; 
2 Jur. (N.S.) 858. 

An in doff Hire devise of real estate by a will 
made before 1838 is enlax’ged into a fee-simple 
by annexing a direction that the devisee should 


pay a sum of money to another person, or by a 
tleclaration that the devise is “ subject to 'his 
making ” such payment, or by any other expres- 
sion in the wiR, shewing that the' payment is to 
be made by the devisee out of the interest 
devised to him, becatrse if such interest were for 
life oidy it might determine before it enabled 
him to make such payment. Burton v. Powers, 
3 K. A J. 170 : 26 L. J., Ch. 330 ; 5 W. R. 242. 

But an indefinite devise before 1838 of real 
estate to A., “after” or subject to the payment 
out of the premises “of a sum of money to 
another person,” has not this effect, because the 
sum is then charged upon the whole fee-simple, 
and nothing is given to A. until that charge is 
satisfied; and consequently no implication can 
be derived from the charge of an intention to 
enlarge A.’s estate. //>. 

A testator by his will, made in 1822, devised a 
farm and premises to A. for life, and after her 
decease to J. W,, subject to the payment out of 
the aforesaid premises of the sum of 50/., and 
ordered that the rents and interest that wT-re 
behind, due, and Tin}>aid, should go and be paid 
to that pei'son he had left the estates and pro- 
perty respectively to. The devise to J. W. con- 
tained no words of limitation, and the will 
contained a I'esidiiary devise : — Held, that J. W. 
took a life estate only. Ih. 

A testator devised to his wife his lands. By a 
separate clause he gave her certain chattels, and 
then added, fourthly, “ I order my wife to pay 
the following legacies,” which he enumerated. 
He made her and another executors : — Held, the 
legacies were charged on the lands, and the wife 
took the fee. JoJnisvn v. Bradq^ 11 Ir. Eq, R. 
386. ' 

Neither the word “ thereout,” nor “ paying,” 
is required to make the repajunent of a legacy a 
condition, so as to give the" devisee the fee in 
lands charged with it. Ih. 

A testator, by will made in 1809, after giving 
all his “lands, tenements, chattels, and premises 
whatsoever” to his wife during her life, be- 
queathed at her death certain messuages “to his 
son W., he paying to certain legatee.s the sum of 
50/. each, out of the aforesaid premises.” By 
another devise he “gave to his son J. other 
messuages at the decease of his wife.” The 
residuary clause was as follows: “All the rest 
and residue of my estate, of whatever nature, 
kind, and quality soever the same may be, and 
not herein disposed of, after payment of my 
debts, Ac., first, I give to my grandson 5/. ; 
lastly, I give and bequeath unto my four daugh- 
ters equal share and share alike of the said 
residue and remainder, and to be paid to them 
one year after the death of my wife ” : — Held, 
that the devise to J. was not enlarged to a devise 
in fee by implication from the prior devise to W. 
(which was accompanied with a charge), and 
that J. took an estate for life only. Monds v. 
Zloyd, 33 L. J., Ex. 202 ; 10 L. T. 508. 

Held, also, that the reversion in fee passed 
by the residuary devise, the words “to be paid, 
Ac.,” being satisfied by being applicable to some 
part if not to the whole of the residue. Ib, 

A father who died in 1806 by his will gave two 
freehold houses to one of his sons without any 
words of limitation, subject to legacies and 
annuities, with a gift over, in case of alienation 
or of death without issrie, to his brothers and 
sisters, nominatim, also subject to the legacies 
and annuities, and with a direction to pay sums 
of 4/. to each of certain grandchildren as they 
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attained twentydhvee that on the death 

ot tlie devisee without issue, and without barrino- 
any estate tail he might have had, the brothers 
and sisters took as joint tenants, and as the gift 
was coupled with a direction to pay several gross 
sums, their estates would in a case coining 
^6 enlarged to a fee-simple, 
d dhnmti v. Wilkhison, 20 L. T. 41b. 

A testator, by will made before 1837, devised 
lands to trustees to raise 4,000^., and subject 
thereto he gave the lands to W. for his own 
special use Held, that W. took an estate for 
Me only. Oaldei/ v. Wood, 37 L. J., Ch. 28 : 16 
L. T. 450 ; 15 W. R. 862. 

Effect of the Wills Act.] — testator, subse- 
quently to the 7 Will. 4 k 1 Viet. c. 26, gave to 
and grass for a cow, in 
Prill r ield : Held, that she took an estate in fee- 
simple in the house, and the right of pasture 
ot a cow during her pleasure. Reay v. Ramlin- 
mi, 29 Beav. 88 ; 30 L. J., Ch. 330 ; 7 Jur. 
(2T.S.) 118 ; 9 W. E. 131. • 

The 28th section of the Wills Act (7 Will. 4 & 

1 Vict. c. 26), which enacts that “ where any 
leal estate shall be devised to any pei’son with- 
out any words of limitation such devise shall 
be constj-ued to pass the fee-simple, or other 
the whole estate or interest which the testator 
had power to dispose of,” applies to the devise 
ot an existing estate or interest, and not to an 
estate or interest which the testator by his will 
Cl Gates de novo j and therefore a gift by wall 
since the statute, of an annuity to A. without 
words ot limitation, hut which was by the same 
wall charged upon real estate, is not a devise of 
a perpetual annuity or rent-charge, and is a gift 
of an annuity for life only, as it would have ! 
been before tiie statute. McMs v, Haivfm, 10 
Hare 342 ; 22 L. J., Ch. 255 ; 1 E. 124. See ( 
also Lord t. MigUwivk, 4 De G. M.& G. SOS : 23 , 
L. J., Ch. 235 ; 18 Jur. 253 ; 2 Eq. E. 3-19. . 

4-1 testatoi’ by his last will, dated ’ 

the 27th day of June, 1840, to his three daughters ; 
or leai estate with the appurtenances, to hold ' 
the same in joint tenancy for their own sole use i 
and beneht in succession, and not subject to the ] 
debts or control of their husbands ‘ the same 
not to be sokl or disposed of, but held in sue- t 
cession by his tliree daughters, with right of c 
survivorship : — Held, that the daughters took as t 
in fee. Wmleri v. 'lVlsde?i, 2 Sm. 
k G-. 396 ; 18 Jur. 1090 ; 2 W. E. 616 f 


A. devises all the rest and residue of his real 
and personal estate whatsoever ; this will pass'a 
fee. Jfurn/ v. Wyse^ 2 Vern, 564, 

The wore! “ estate ” does not of necessity pass- 
the fee-simple. Rogers v. Waterhouse, 4 Drew 
329 ; 6 W. E. 823. 

Testator gave to his heir one shilling, and 
devised to W. B. all his lands, and in the next 
sentence gave to him all his goods, chattels 
personal and testamentary estate Held, that 
the fee-simple of the lands passed to W B 
Bradford v. Bed f eld, 2 Sim. 264 : 29 R. E. loo’ 

A testator devised in the following words* 

“ As to the rest of my estate, the two houses, one 
in St. John's Lane, and the other in Foggwell 
Court, in Charterhouse .Lane, I give to my wife 
for her life, and after her decease, that* in St 
John’s Lane to my daughter ; the other between 
my two sons, to be equally divided ” : — Held 
that the daughter took only an estate for life hi 
the house in St. John’s Lane. BsdaUe x Ball 
1 Euss. k M. 540 ; 8 L. J. (o.S.) Ch. 133. ' 

I B. devised thus, “ all my freehold estate, of any 
nature or kind whatsoever, which at present is 
.m my power to dispose of, I give to my wife ” 
The question whether the wife took an estate 
for life or in fee was sent to B. E. Snelsv/i v 
Corhet, 3 Atk. 369. 

One devises a third of all his estate whatsoever 
to his wife, and two-thirds of all his real and 
personal estate to his son J., and his heirs ; the 
wife has but an estate for life in the third ’part 
ot the real estate. Chester x. Painter, 2 ?. Wms. 
335. But this seems overruled in principle by 
Stewart v. Garnett, 3 Sira. 398, 406. 


Effect of particular Words in passing the 
Fee-Word “ Estate.”] — The word “ estate ” in 
words to restrain the generality 
of the sense, will carry a fee. 3Iaaare.e v. Tail, 
Ambl. 182. ’ 

The words “ I devise all my temporal estate ” 
the same as '‘I devise all my worldly estate” 
pass a fee, and this the plainer where it is after- 
wards said “ all the rest of my real estate,” the 
word rest being a term of relation. Tanner 
V. Wise, 3 P. Wms. 295 ; Cas. t Talb. 284. 

Devise of all that “ estate ” testator bought of 
IL, held to pass the fee; so held also as to 
another clause, which was a devise of “ the rever- 
sion of that tenement his sister lived in,” after 
her death;— Held, contra as to other devises, 
being urst, all those houses he bought of T W 
containing three dwellings with alltheir appur- 
tenances,” and next, as to a devise of the 
tenement m possession of M. B. presently after 
his death. JBaiUs v. Bale, 2 Yes, Sen. 48, 


t “Estate” coupled with Description hy 

-i Locality or Occupation.]— A testator setting out 
) in his will, to give and dispose of his worldly 
1 estate, is a sti'ong proof that he intends to dispose 
’ inheritance of his lands, when tiiere are 

suTiicient words in the following parts of the 
will for that purpose ; the words, ” estate at such 
! a place, ’ or in such a place,” may carry a fee. 

. Hie whole complexion of a will ought to‘be con- 
I sidered. lUetson v. Bealmith, Cas. t. Talbot, 157. 

! But see Penn v. Guslihi, Cow'p. 657. 

I devise all my land and estate in D. to J. ; 
ctecieed, a fee passes ; these words charging not 
It^nds, but also the testator's interest in 
the land. Barry y. Edgeworth, 2 P. Wms. 523. 

A testator, after giving his wife an armuitv 
toi her life to be issuing out of “all his .real 
estate, lands, and hereditaments in P.,” devised 
“the said estate, lands, and hereditaments” to 
ms daughter and her heirs ; but in case his 
daughter died under twentv-one and without 
issue, he devised “the said ^ estate, lands, and 
hereditaments” to his wife for her life, and after 
ins decease to the children of A., share and share 
alike . Held, that subject to the previous 
interests given to the daughter, and to the wife 
the children of A. living at the testator’s death 
took ari estate in fee in the lands in P. IVUlun^ 
son X. Chajjman, 3 Euss. 145. 

Beyisc of all my estate at H. to A, for life, 
lemainder to B. and C., is a devise in fee to B. 
and C. Price v. Gibson, 2 Eden, 115, 

I Devise of “my copyhold estate at P., con- 
sisting of three tenements, and now under lease,” 
CSC,, blit not specifying for what interest. An 
estate for life only passes. Petthoard v. Prescott, 

7 Ves. 541. ’ 

A testator, resident in Jamaica, devised the 
lents, issues, and profits of his estate, called 
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ool?®*’ survived S. K. he gave tlie aforesaid ‘estate 

3.)l. ..ee luK'het, purte, 3 Deae. iS G. /04. to h. K.’s eldest surviving son, charged with the 
One devised to J. all his freehold, leasehold, annuities, but in default of issue male he nuve 
and copyhold estates m i,., and gave the rest of the aforesaid estate to T. K. charged in like 
tes estates both freehold and le,asehold, to M. manner, and unto his eldest son uprai the same 
Fie had ireehoid and lea-fiehokl m M., but no conditions ; but in default of issue male the pro- 
copyhold out of E.:— Held J. took the fee in mises were to descend to the testator’s heira as 
the freehold and copyhold and the absolute aforesaid Held, that the word “estate” was 
property in the leasehold m E. Miwureo v. Tall, not sufficient to give the eldest surviving son of 
Amol 181. „ S. K. a fee-simple. Key v. Key, 4 De G. M.& G. 

A testator devised in the following words : 73; 1 Eq. li. 82; 22 L. J., Ch. 641 • 17 Jur 
As to the rest of my estate, the two houses, 769. ’ 

one in ,St. John's Lane, and the other in Foggwell 

Court, in Charterhouse Lane, I give to my wife “Executors or Administrators.”!— A 

tor her life, and, after her decease, that in St. devise of a testator’s “property to W. H his 
John’s Lane to my daughter ; the other between executors or administrators,” was held* to pass 
my two sons to be equally divided Held, the fee of the testator’s real estates absolutely 
that the daughter took only an estate for life in to W. H. Hunter v. Punk, 9 L J Ch 62 • 4 
the house in St. John’s Lane. Eadaile v. Gall, 1 Jur. 571. ' ? • 5 

Eiiss. & M. 540 ; 8 L. J. (o.s.) Ch. 133. 

Devise to executors of all real and personal “Interest.”]— A testator in a will made 

estates in trust, as to his real estate, to his wife before the Wills Act gave and bequeathed “ all 
foi life, and after her death he gave his houses, the interest of my houses and cottages situated 
in B. to J. B., “but at his as follows.” He then proceeded to dispose of 
death 1 will that the whole shall be for the use this property, which was copyhold, and after 
of the said J. B.’s wife and children, and which giving life interests, concluded with a gift to 
children, at the death of their mother, shall T. S. : — Held, that the words “all mv interest” 
inherit the same jointly during their lives, and, at the commencement of the will ran through 
it they shall die before twenty-one, I will that the whole will, and were not in the nature of a 
J^ouses and estates in B. go to H. S.” :— recital merely, and that T. S. took the fee. I)e 
Held, tiiat the children took for their lives only, la Hunt and Penninyton, In re, 57 L. T. 874. 
and that, upon their having attained twenty-one, A messuage was' settled 
the inheritance was undisposed of. ^ . 

Bromjifld, 9 8im. 534. 
chequer, on a case sent, decided otherwise. 

7 M. W. 546 ; ] 0 L. j., Ex. 457. And ,see S. C. 

10 Sim. 94 : 5 Jur. 864, 

Construction of will passing fee without words S'^Bro. P. C. 7. 
of limitation. As to eft'ect of description of 

lands as in the occupation, Ac., of particular “Leaseholds”- 

tenant to restrain the legal eft'ect of the word Tenant for Life.]— Te 
^ devise to pass the fee, qu£ere. renewable by custom, 

Charlton v. Taylor, 3 V. &: B. 160. the term, and after th< 

A devise before 1838 of all my estates in the residue of the term, t( 
occupation of A., in the parish of B., to C., equal shares. J. P. re 
without words of limitation, conferred upon C. than once, and finally 
the fee-simple. White v. Coram-, 3 K. & J. Held, that the fee-sim; 

608. K-nr fPo flpVlHA m fVl A W 


upon A. for life, 

Spry V. remainder to B. in tail, remainder to A. in feei 
But the court of ex- A. devises all his right, title, and interest in this 
S. Cl, messuage to B., who was his son, but without 
adding any words of inheritance Held, that 
by this devise the fee passes. Cole v. Mawlinson, 


A devise of testator’s “estate at A.,”* withou 
more, will comprehend his whole interest in th 
kinds rather than be referable to the mer 
locality. If, however, weirds of limitation b 
added, they will determine the extent of th 
benefit, Southhy v. Stonekouse, 2 Ves. Sen. 611, 
Devisfc of land and houses in L. Street, wit! 
all outbuildings, Ac., “ according to the tenor 0 
the title deeds of the said land and houses,’ 
without any words of limitation : — Held, to pas 
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happen that W. should die rents and profits, &c., should advance the luonev ” 

A^iThout leaving any such issue of a second mar- I^ahie^ Y. Dixoi 1 Ves. Sen. 41. 

n?u devised said lands Devise of profits is a devise of land. JoJuisv/l 

to his two grandsons James and John and their v. J.mold, 1 Ves. Sen 171 

.HiS’ ^ daughters of an 

^ benefit for equal share in all the income of real property 

evci , and in case James and John should die the fee passes. Matimso v. Greener L R u 
without leaving issue, then he devised said lands Eq. 456 ; 27 L. T. 408. ; • . 4 

his heirs ; and in case Devise of one moiety of the rents, issues, and 
ot his death without issue he devised said lands profits of my estate named T., in the parish of 
o ^ us grandsons Robert and \Villiam, and their M., to be divided equally amongst my grancl- 
hcirs, share and sham alike, for ever. W. having children; the other moiety of the rents Issues 
mained a second wife, died, leaving issue male and profits of my said estate I give to R ’and his 
Y his fimt marriage :~-Held, heirs ” :-Held, that the grandchildmn take the 

fiiht that under a devise of the testator’s “part” fee as tenants in common in a moiety of the 
of the lands the fee will pass ; seconcRy, that W. estate. Stewart v. Garnett, 3 Sim 398'. 
took an estate for his life only, with concurrent Testator, by a codicil to his will, recitiiifr that 
contingent remainders in fee ; first to the sons, certain lands produced a clear yearly rent of 
secondly to the daiighters of W. by his second 237Z., devised them to trustees in trust for 
marriage living at his decease ; and thirdly to the charitable purposes; he then directed that in 
testator s pandsonm tail, ofwhicli one remainder the event of there being an increase of the rents 
only ivas to start. Review of the cases upon the of the said lands by any new letting, the surplus 
subject Montgomery, 3 Jo. & Lat. so to arise should go to the onlv use and behalf 

"^'5 ir. Dq, R. 740 See comments on this of the person or persons of the S. and 0. families 
case m ^oodliouse v. Ilevrtclt, post, cols. 1296-7. wiio for the time being should be lords or ladies 

-u -o , 1 , - of the manor of D. ; and in case the said families 

Exeeutor/l— to flW not protect the said charities, or if the said 
^ whom I families should become extinct, then, and in 

e^ecntors of all that I possess in either of such cases, the trastees were to apply 
nr q freely to be the said sm-plus rents, in addition to the provisFon 

m whatever nature or already made, for the charity Held that the 

Ifss the fee-simple of gift of the surplus rents to the members of the 

estate, j^omas v. PMps, i Russ. 348 ; 6 S. and C. families was a good equitable devise 

r,T,riiV°' ^ *o “jy ®oos A. and B., the charity was bad for remoteness. CliantabU 

eff-itAv OTflain them my sole Donations Cotnmissioners v. Clifford, 1 Dr 

executois of this my will, all and singular my & War. 245. 

lands, messuages, and tenements, wdtli all my A father* after mvinj? all the residup nf Pia 

and eiSoved'’^^~HeiVnn7t'''^h^*V®-^^ personal, to trustees, gave, 

Dromittv Voor f H^re 37 ?- 'Jo bequeathed the yearly produce of 
I tt V. Jloo), 9 Hare, 378 , 22 L. J., Ch. 129. his estate unto his six children, naming them, 

<< jn -D 4 : -LI. TTT.vv * issue taking only 

-iiaf'c-A 43 ^*11 Before the V ills Act a their parents’ share}, to and for her or their 

e^ate in ’'thp^^aw!cc“°V”^ 1 ™°'? ”®® absolutely, share and share 

limitation alike :-Held, that the childreA of the testatoiq 

Th7wOTd“nion?rtv“ta^sSr ^ all survived him, took absolute interests in 

tion onlv if ?t ne™k ®“°*! a word of liinita- his realty as tenants in common in fee. ShacUoch 
tion only it it occms m the operative part of v. Jareis, 26 L. T. 682. 

tllG Will. TTiJJ. V /%Q T.T T)/^ - 


the ivill. mu V. Eromn, 63 L. J.,' P 0 4^ A 
[1894] A. G. 125 ; 6 E. 440 ; 70 L. T. 175— P. 0.’ to pa 
A testator directed that all his just debts heirs 
and fimeral expenses be paid as soon as possible Adsl, 
after his decease. He appointed three persons 
as joint executors of his “ entire property, for 


A testator, in 1857, devised freeholds to trustees 
to pay the rents to his five children, “ or their 
heirs ” r—Held, that the children took a fee. 


AcUkead v. Willetts, 29 Beav. 358 ; 9 W. R. 405! 
— — ^ “ Residue.”] —A testator, by his will 


he purpose of putting it to the^^rStag; da^^in 179 g^e^cmlain 
feeZS children” :-Held, thlt and then gaveaS the resfdueKr 

1 fnQ+n+nv '-ft ’ ^ uimuity foi' the life of C., and then gave all his 

specific real estate and his lands in the county of Kent and elsewhere with 

wife for laf * and "Sto hV/dP «’® fr® pej’sonal estate to three trustees (naming 

vviic roi lire, ana after hei death he gave the them), their heirs and assigns in tru« 3 t for 

liZTlTiSt P!«'P-®® above land 

’• property whatsoever B. took an Ofiuitable estate in fee’ in the lands 

.y" ■ . ®^4‘^ * *^® too*! 22 L. J., Gh. 336 ^ ^ 

ms leal estate m tee. Footner v. Cooper, 2 Drew 

7 , 23 1. J., Ch. 229 ; 2 W. E. 5. Eesidnary Legatee.]— After directing 

“Rents sTifl PraSt. in i i , po..yment of his funeral expenses and his just 

on the words “rents and nrofits’^B^mB^f®^*®? 1"®' lawful debts, a testator gave his residence, 
generX Sntr4rtn rell?nl • f ^“®’ describing it “as well as all my lands, tene- 

of a o7th^ “'I hereditmnents, to myi^arwife . . . 

will those words Leaft rad ^^71 during the term of her natural life 

itself AnXr eonshle^^ the land wheresoever and whatsoever, real and personal”; 

Jewitees nnon tL ndd^L. ,*® ‘^®“- bequeathing some pecuniary legacies 

legatees, upon the addition of the words “ as the the testator proceeded, “And to this my last 


"f. * ^ 
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will mid tesranieiit I appoint and direct and 
make ray dear wife . . . sole executrix, to this 
my will, and also at the same time I appoint and 
make iier my residuary legatee” : — Held, that 
the widow took an estate for life only in the 
testators real estate, which, subject to such life 
‘e'-tate. passed to the testators heir-at-law. 
Jlon‘h\ In re. J/o/vvk v. Mherden. 71 L. T. 179. 


for ever ; B. and C. were brothers, and D. was 
their cousin and heir Held, that B. and C. 
took an estate tail, and that the remainder 
over to D. was good. Parlwr v. Thael'er, B Lev. 
70.-. 

Bequest to A. for life, remainder to his 
children ; but if he shall die without children 
living at his death, to B. for life : remainder 
to her children ; and if she should die without 
children living at her death, then to her execu- 
tors, administi'ators, and assigns. By a codicil, 
the same is given over after the decease of the 
before-mentioned persons in my wdll, A. and his 
heirs for ever, and B. and her heirs for ever.” 
The meaning of the word “ heirs ” in the codicil 
not to be confined to children from comparison 
with the -will and the bequest over, therefore 
too remote. Griifiths v. Gneee. 1 J. & W, 


ii- Limitathma Creating em E.dute Tail. 

Principles.] — Construction of words of a devise 

t<;> giving an estate tail. WUlahe v. Bellaers^ 
Turn, k; B. 491. 

Where the intent of a testator, in creating an 
estate tail, is very doubtful, the court will lay 
hold of any circumstances, rather than put it in 
tlio power of a person on a remote contingency 
to bar all subsequent remainders. LetliieuUier 
V. Traeey. 8 Atk, 797. 

Where by plain words, in themselves liable to 
no doubt, an estate tail is given in a will, it 
■cannot be cut down to a life estate, unless there 
are other wonls which plainly shew the testator 
to have used the former as words of purchase 
contraiT to their ordinary sense, or unless in the 
other provisions of the will there should be a 
clearly expressed intention inconsistent with the 
giving an estate tail, and which intention can 
•only be fulfilled by sacrificing the particular 
provision and regarding the expressions as words 
■of })urchase. Fetherdone v. Fetlierdon^e, 3 01. 

F. (17. Of. C.. nom. Jack v. Fetlierstone. 9 Bligh 
Os.S.) 237. 

Limitation to A. and his Heirs — Heir Con- 
.strned Heir of the Body.]— -Under a devise to 
trustees, in trust for A. for life, and “ after her 
decease to descend to her female heir, and 
whether sister or daughter,” A. takes an estate 
in tail female. Lewthwaite v. Thompson, 36 L. T. 
910. 

Devise of land to W. for life, remainder to his 
first son for life, remainder to the right heirs 
male of his body, remainder to the second, &:c., 
sons of W., and the heirs male of their bodies, 
reinninder to T. for life, and after to his first 
heir male of his body, and for want of such over : 
— Held, T. rook an estate in tail male. Duhher v. 
Trollope, Ambl. 453. 

A devise to a man for life, and if he die with- 
out- heir male remainder over, makes an estate 
tail. The words “ for want of such issue ” make 
an estate tail by implication. Ih., 463. 

Heirs Construed Heirs of the Body.]— 

A. devises lands to J., his wife, for life, then to 
his son H. for life, then to his son G. and his heirs 
for ever ; if he died without heirs, then to his two 
daughters K. and L. This is an estate tail in G. 
Ttjfe v. Willis, Cas. t. Talb. 1. 

One, having several children, devises land to 
one of them and his heirs, and for want of such, 
to the heirs of his other children .-—Held, the 
first devise was an estate tail. Ficlienna v. 
Towers, Arnbl. 863. 

A. devised to B. and his heirs ; and said after- 
wards, " if he shall die without heirs of his body” : 
— Tins controls the devise to an estate tail. Lamp- 
ley V. Lloirer, 3 Atk. 398. And see Lee v. Frleanee, 


A devise by a father to a second son and his 
heirs for ever, and for want of such heirs, then 
to the right heirs of the testator, is an estate tail. 
But had the devise over been to a stranger, the 
second son would have taken a fee-simple, and 
consequently the devise over had been void. 
Nottinphfini v. Jenmnys, 1 P. Wms. 23. 

A devise before 1838 of “my H. estate” to S., 
a grandson, with a gift over to the testator’s 
other grandsons, should S. die without an heir, 
gives an estate tail in S., and not a devise in fee, 
for the persons to whom the limitation over was 
made were capable of beiner collateral heirs of S. 
Ilancocli V. Clarey, 25 L. T. 323 ; 19 W. B. 1044. 

A. devised land to B. his son, and if 0. his 
daughter survived B. and his heirs then she 
should have the land. Adjudged, that B. had 
but an estate tail : but if the will had said that 
S., a stranger, should have the land if he survived 
B., B. would have taken an estate in fee. Wehl> 
V. Rearing, Cro. Jac. 415. 

A testator, having several children, directed 
the purchase of an estate for one of his daughters, 
“for her use and her lawful heirs,” to be returned, 
“if she died without lawful heirs,” to the other 
children that had heirs : — Held, upon the con- 
text, that “lawful heirs” must be construed 
“ heirs of the body,” that the daughter took an 
estate tail, and that the gift over was also an 
estate tail. Sinqjson v. Ashworth, 6 Beav. 412 ; 
7 Jur. 410. 

The word heirs, in a devise to first and other 
sons, construed heirs of the body, in order to 
give effect to the general intention, that the 
sons should take successively and in priority of 
birth. ^ 

Devise to A. for life, and afterwards to his 
“ first and other sons successively, according to 
the priority of their respective births, and their 
respective heirs” (omitting “of their bodies”), 
to the extent that the elder should be preferred 
to the younger, and “ for default of such son or 
sons,” to the daughters as tenants in common in 
fee : — Held, that the sons of A. took successively 
as tenants in tail general. Rennessey v. Bray, 
33 Beav. 96 ; 9 Jur. (N.s.) 1065 ; 11 W. R. 1053. 

A., owner in fee of several denominations of 
land, devised different portions of the same to 
several of his sons respectively, such portions 
being devised to each individual devisee “and 
his heirs for ever.” One of the devises was in 
these words : “ I leave my third son M. T. the 
lands of G. for ever ; but in case he should die 
unmarried, or without lawful issue, in that case 
he may will one half of it as he pleases, and the 
other half to go, share and share alike, between 
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my surviving sons and their families.” The 
concluding paragraph of the will ran thus: 

All the bequests given to my son E. T., my 
son J. T., and my other three sons M. T., C. T. 
and H. T., of my property, no part of it shall 
or will be liable to pay any debts they may 
contract, nor sell or moitgage same, but always 
go in the male line free of any debt of 
theirs” : — Held, that M. T. took an estate tail 
under A.’siwill. T/wmpstm, In re. 16 Ir. Ch E. 
228—0. A. j - 

The general scope and object, as explained by 
the testator in his will, of a devise, sufficient in 
itself to pass the fee: — Held, to render it opera- 
tive only to pass an estate tail. 

A. had several great-nephews. His will was 
drawn up by himself while abroad. It contained 
the following passages : “ I name and appoint 
my universal heir my great-nephew T., eldestson 
of my nephew "VV., to whom I give all my lands 
Ihe eldest son of my godson and great-nephew 
T., who may be living at his father’s death, is 
always to be considered as heir to my estates.” 

If my godson and great-nephew T. should not 
leave any son at his death, I direct that his next 
brother and second son of my nephew succeed 
to my estate, and so on, in case of failure of 
male heirs to the third, fourth, &c.” “The 
eldest great-nephew living always to be con- 
sidered as my legitimate heir in case of failure 
of Hie other brothers, my express will and desire 
being that my estates do alw’’ays descend in the 
male line” :— Held, that the "great-nephew T 
should take an estate in tail male, and that that 
intent must prevail. Je7?Mns v. Kunhee, 8 H L 
Cas 571 ; 30 L. J., Ch. 870 : 6 Jur. (ks.) IOIb'; 8 
w. E. 667. And see JenUm v. Clinton (Lord') 
26 Beav. 108 ; 4 Jur. (N.s.) 887. 
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Where Gift over on Death of A. without 

Issue. ]--A. having a son and two daughters, 
devised the estate in question to his son and his 
heirs, provided that, if the son should die before 
twenty-one, or without issue of his body, then it 
should go to the testator’s tw'o daughters. A. 
died, and the son lived to twenty-one, and 
made his will, and devised the estate to plain- 
tiff. The court inclined that the son had 
but an estate tail, and so the devise to the 
daughters took effect, the son having died with- 
out issue. Ilelier v. Jennings. 1 Freem. 609 • 1 
Ld. Eaym. 605. 0.,Tiom.miim>dY.Jennin(is 
Comyn. 90 ; 1 Free. C. C. 510 ; 12 Mod. 276 ; Car&! 
514. 

A. by will gives all his real and personal estate 
to trustees, in trust for the payment of his debts 
and legacies, and then to the use of his eldest 
son J. and his heirs for ever ; and failing issue of 
that son, to his third son G. and his heirs for 
ever ; and failing issue of that son, “then to the 
use of every other son that I shall or may have 
and their heirs for ever ; and failing issue male’ 
then to the use of my issue female, and their 
hears for ever”: — Held, tlmt according to the 
intention of the testator, his sons took successively 
^ 3,nd that upon the death 

ot the eldest son, leaving only a daughter, the 
second took m the order of succession. Mtzfwrald 
V. Leslie, 3 Bro. P. C. 164. 

a devised lands to his sons, to hold to them 
their heirs and assigns, as tenants in common 
and not as joint tenants, and he declaa'ed, that in 
ease mj of his sons should happen to die without 
any issue of his or their body or bodies lawfully 
begotten, the share of him or them so dying 


' should go to, and be equally divided amongst 
the survivor or survivors of them in equal shares 
and proportions, to hold to them, their heii's and 
assigns, as tenants in common and not as joint 
tenants. S. charged a gross sum upon the lands 
in favour of his other children :— Held, that the 
words of the devise created an estate tail Taylor 

V. Walker, 11 Jur. (N.s.) 723 ; 12 L. T. 793* 13 

W. E. 986. h 

A father left and bequeathed his fee-simple 
estate at B. to his eldest son E., charged with 
1,000?. each for his sons T. and J.' subject to the 
restrictions mentioned in his -will; he also left 
and beqneathed houses of a freehold tenure to 
each of his sons and daughters, and 1,00U?. to 
each of his daughters on her marriage with con- 
smit, subject to the same conditions and restric- 
tions which he had attached to any bequest in 
his will; he directed that none of his sons or 
daughters should alien or mortgage, or incumber 
any of the houses or lands to which they should 
become entitled under his will, but that on their 
death his or her portion of the property should 
go to his or her heirs, being issue lawfully begotten 
of him or her so dying, and so to continue in 
succession from father or mother to his or her 
heirs being issue lawfully begotten ; and, in case- 
any of his sons or daughters should die unmarried, 
and without issue, or on failure of lineal descen- 
dants of his or her lawful issue, he directed that 
his or her portion should go to and be equally 
divided among the survivors ; by a codicil reciting 
the death of his youngest son" J., since his wiil 
was made, and that his daughter P. had deter- 
mined to become a nun, he charged 5001. on the 
lands of B. for his son T., in addition to the 
1,000?. given by the will, and he left the residue 
of his estate at B. to E., and left both sons the 
full power he was invested with to enforce their 
claims, subject to the conditions and restrictions 
contained in his will:— Held, first, that the 
estates given by the will to the testator’s childi*en, 
w liet her in possession or in remainder, were estates 
tail. O' Hanlon v. Unthank, Ir. E. 7 Eq. 68. 

Held, secondly, that under the codicil the 
eldest son, E., took an estate tail in B. Ih. 

A testator by his will, dated in 1885, appointed 
executors, and continued as follows : “ I give to- 
my two sons ... ail my real and personal pro- 
perty . . , for their natural life, subject to the 
condition of paying” the legacies therein men- 
tioned. “If my sons marry and have issue, I 
give to each of their heirs their father’s share, 
pd to their heirs for ever ; if there is no male- 
issue with either of my two sons, and there is 
female issue, then the father’s share shall be 
divided between them share and share alike as. 
tenants in common, and to their heirs for ever. 
Should either of my sons die without issue, then 
such son’s share shall go to my other son 
and to his heirs for ever. Should both of my 
sons die without issue, then at the death of the 
last of them I give all my real property to tlie 
whole of my grandehildren share and share alike 
as tenants in common, and to their heirs for 
ever.” He then directed that his two sons should 
pay out of his real property any payment due 
and owing thereon :—Held, that the two sons 
^ok the real estate in tail male. Score, In re, 
Tmnian v. Score, 57 L. T. 40, 

— “lawful Heirs,”] — The words “lawful 
heirs : — Held, upon the contest of a wilj, to 
me^an “ heirs of the body.” Simpmn v. Aslnootih, 

6 Bear. 412; 7 Jur. 410. 
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A devise to A. and his ‘lawful heirs” creates 
a fee. and not an estate tail. The addition “law- 
ful” in no degree affects the word “heirs.” for 
the qualiffcation of being “ lawful ” is implied 
ill the word ••heirs.'" 

Devise to testator\s daughter “ and her lawful 
IieirsA *■ but in case she should not happen to 
leave any child,” then to his nephew and his 
heirs : — Held, that the daughter took a fee. simple 
with an executory devise over to the nephew. 
Matheicti v. GanViner, 17 Beav. 254. 

“ Eight Heirs.” ] — Two testatrixes make 

mutual wills of property 'vviiich they take as 
co-heiresses under the will of their uncle, and 
make ilevises in tail by apt -words, with the ulti- 
mate gift as follows : “ and for default of all 
such issue, to the right heirs of my grandfather 
Sir T. S., deceased (the father of my uncle Sir 
T. S.). by M. his second wife, also deceased, who 
was the daughter of Sir G. C., Knt., for ever,” 
Upon the question whether by this clause a fee 
simple or an estate tail special passed : — Held, 
that an estate in special tail -^ins created, and the 
plaintiff, by the disentailing deed executed by 
his wife, became seised in fee in the property in 
question. WrUjkt v. Yermn^ 2 Drewc 439 : 2 
W. E. 693. 

“Heirs in Due Succession.”] — The 

devise to J. W. and 0., and their heirs in due 
succession as named, with usual limitations, gives 
an estate tail to the first taker, who, having a son 
born alive and since dead, is, as his personal 
representative, entitled to the personal estate 
absolutely. Stratford y, Poioell^ 1 Ball & B. 1. 

“ Son” Used with “ Heir.”] — Consideration of 
the meaning of the words “son” and “heir” 
used by a testator indiscriminately. Jenldns v, 
JD/y/n-.v, 8 H, L. Cas. 571 ; 30 L. J., Ch. 870 ; 
6 Jur, (X.S.) 1043 ; 8 W. E. 067. j 

The word “son ” in connection with the words i 
“ heir *’ and “ issue ” : — Held, by force of context, 
to mean issue male. 

The w'ord “son” is quite as flexible as the 
word “ heir,” and can as easily be read “ issue 
male” as the word “heir” can be turned into 
“son.”. . 

A testator appointed A. “ his universal heir ” : 
— Held, that tlicse words were sufficient, if un- 
controlled, to give the fee simple. Jenltim v. 
CTt/dofi (Lord), 26 Beav. 108 ; 4 Jur. (N.s.) 887. 

Limitation to A. and his Issue.] — Devise of 
premises to A., and the issue of his body living 
at his death, and for want of such issue over, is 
an estate tail in A. Ooford (Univertrity) v. 
LI If ton, 1 Eden, 473 ; Ambl. 385. 

Testator gave real and personal estate to his 
wife for ^ life, remainder “ to and amongst his 
three children and their lawful issue, in such 
proportions, manner, and form, and subject to 
such charges, <k.c., as the wife should appoint ” : 
— Held, that the words gave estates tail to the 
three children in default of appointment, and that 
appointment to a deceased child and the 
heirs of her body -was invalid. 3Iartin v. Swan- 
nell, 2 Beav. 249 9 L. J., Ch. 174. 

A testator devised real and personal estate to 
A. for life, with a direction to the executors, 
after A.'s death, ^ to divide it amongst all her 
children and their lawful issue, share and share 
alike. There was a gift over of the leaseholds to 
other persons on a total failure of issue of the 


children Held, that the children took estates 
tail in the realty, and absolute interest in the 
personalty ; and that cross-remainders were not 
to be implied in regard to the leaseholds. Lea cer 
V. 25 Beav. 551. 

“ Devise of real estate upon trust for my 
nephews and nieces and their respective la-wful 
issue, and also the issue of E. (if any) and their 
several and respective heirs ami assigns for ever 
as tenants in common ” : — Held, that the nephews 
and nieces took in tail. CampMl v. BomkelL 
27 Beav. 325. 

E. by his will, made in 1872, devised all 
“right, title, and interest” in the lands of G. to 
his daughter M. “ for her life and to her lawful- 
begotten issue ; and in the event of her leaving 
none,” he devised his “said property” to F., if 
living at the time of M.'s death ; and if not, then 
to F.’s “ eldest son lawfully begotten ” ; and in 
the event of F. “dying without leaving a son 
lawfully begotten,” then he devised the “ said 
property ” to the second son of S., “ late of India, 
if he has a second .son ; and if not, to his eldest 
son and to his heir.” iSe also directed that who- 
ever possessed his property should take the name 
of E., and that, in the event of M.’s “ not leaving 
lawful issue,” she might charge the “property ” 
to a specified amount : — Held, that M. took an 
estate tail. Sandes v. Coohe,2l L. E., Ir. 44.5 — 
G. A. 

A. and his Posterity.] — Devise to A. and 

his posterity. Lord Keeper thought this would 
create an estate tail only ; but the Master of the 
Eolls being of opinion that such a devise would 
amount to a fee, Lord Keeper ordered precedents 
to be searched. Att.-Oeu, v. Bcmilield, 2 Freem, 
268. ■ : 

To A. for Life. Eemainder to Ms Issue — 

Words of Explanation referring to “Issue.”] — 
It is a rule of construction, particularly in 
wills, that where words are of an ambiguous 
signification, or are of such a nature as that 
they may be sometimes considered as words of 
purchase, and sometimes as words of limitation, 
the intent of the devisor must fix the meaning 
of those words. The word “issue” is of this 
nature. In deeds it is a word of purchase, and 
technically speaking it is so. The case of King 
v. Mellmj (2 Lev. 58) was the first case where it 
was taken and considered as a word of limitation. 
Where the issue cannot take but through the 
father, there, though the father has only an 
estate for life given him by express words, yet 
he must, by necessary implication to effectuate 
the intention of the devisor, take an estate tail 
to convey the estate to his issue. Devise to B. 
during his life only, and after the determination 
of that estate to the said E.’s lawful issue male, 
and the lawful issue male of such heirs, the eldest 
always of such sons of the said E. to be preferred 
before the youngest, according to seniority in 
age, and for want of such issue in E., remainder 
over. This gives E. an estate for life only. 
Mandeiille v. Carriah, 3 Eidgw. P. 0. 365. 

By a will coming into operation prior to the 
Wills Act, the testator devised all the freehold 
estate, right, title, and interest, in certain lands to 
his wife for life subject to legacies j remainder to 
his son J. for life ; remainder, after the decease of 
J., “to his first aiid every other son lawfully to be 
begotten according to seniority of age and priority 
of birth ” J remainder to T. for life remainder 
to his first and every other son and their heirs. 
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In a subsequent part of the will the teslatoi* 
bequeathed a sum of money, charged on the said 
lands, to his daughter M., and desired that, in 
case she should die unmarried, it should go and 
enip to J., if then living, or the heirs male of his 
body. In action brought by J. B., who was J.’s 
younger son, to recover possession of the lands 
on the title -Held, that the plaintijBt was entitled 
to an immediate estate for his life, and accordingly 
to recover possession of the lands. Palmer v 
Palmer, 18 L. R., Ir. 192—0. A. 

A., by his will, left a certain leasehold for lives 
renewable for ever, and a leasehold for years, and 
his stock-in-trade, &c,, to trustees, upon trust, for 
his daughter for life, and after her decease “ to 
and amongst the issue of his said daughter, 
lawfully to be begotten, in such shares and pro- 
portions as his said daughter should by her last 
will and testament appoint, provided such child 
or children should arrive at the age of twenty- 
one years ; and for want of such issue, or in case 
of the death of such issue, and of the death of 
his wife,” then over Held, that the daughter 
took an estate for life only, and that the limita- 
tion over was good. Rtian v. Coicley, LI. & G- t 
Sugd. 7. 

Bevise of real and leasehold estates together to 
A. foj life, and after his death to the male issue 
of the body of A., in equal shares and proportions, 
the leaseholds being the bulk of the property : — 
Held, that A. took an estate tail in the freeholds, 
and an estate for life only in the leaseholds 
Jaclmn v. Calvert, 1 J. & H. 235. 

Bevise of “ all my said manors, lands, tene- 
ments, and effects, ^ real and personal,'’ to one 
tor life, and after his decease to his issue male, 
and the heirs male of such sons successively, one 
after another, with lomainder to A., “and in 
default of his issue male, as before,” then over 
to B., “and in default of his issue male, as 
before,' then to the plaintiff A. held entitled 
102 life, with remainder to his first and other 
sons in tail male ; B. to take in remainder in 
the^ same manner, and that the plaintiff was ' 
entitled to the ultimate remainder in fee i 
Mavnamani v. Wentworth (Zord), G. Cooper, 

A will contained a direction to trustees to 
convey to the testator’s son in strict settlement 
If he should marry, followed by a declaration - 
that it the son should die unmarried, or without t 
lawful issue, the property should be limited and t 
devolve upon A. for life, remainder to A.’s eldest s 
son for life, remainder to his issue male, and in t 
tplure of such issue to A.’s other sons in succes- s 
Sion, the eldest of such sons and his heirs male 
always to be preferred Held, that the trusts t 
m favour of A. and her sons were not executory ; e 
and that, the testator’s son having died un- 
married, and A. having died subsequently, her p 
eldest son was entitled in tail male. Mile/, In re, g 
40 Vv . R. 88. ' 

_ A testator, who died in 1844, by his will dated d 
in that year, devised hjs freehold and copyhold 
estates to trustees upon trust during the life of a: 
ms son J. B. to receive the rents and profits a; 
thereof, and to pay the same unto J. B. and his le 
assigns “during his life, or otherwise to permit gi 
him or them to receive the same”; and from fc 
and after the decease of J. B., the testator de- is, 
vised ‘‘ the same to the sole use and behoof of d( 
the heirs of his body lawfuUy begotten”; and in fr 
case J. B. should die without leaving any issue sh 
ot his body lawfully begotten, the testator in 
devised the same unto his daughter E. G., her th 


r heirs and assigns for ever. By a disentailin*:)- 
1 assurance dated in 1845, J. B. granted all the 
1 freehold estates comprised in the residuarv 
1 devise to R H discharged from ail estates tail 
s to the use of J. B. m fee. In November, 1888 J A ' 
' _ under J. B., agreed to sell certain 

3 n’eeholds which were included in and passed 
I under the devise of freeholds contained in the 
r will. Upon the investigation of the title bv the 
• pmnhasers solicitors, a requisition was made‘tliat 
J. B. was equitable tenant for life only of the 
5 property, and that the persons entitled at J. 

L death should concur in that convej’ance Unon 
■ a summons under the Vendor and Purchaser Act, 

I 1874 Held, that, under the will, J. B. took a 
I iGgm estate tjril in the freeholds, and that there- 
fore a good title had been shewn. Alhv/j and 
. Joy, In re, 61 L. T. 213. ^ 

. A will made in 1820 contained the following 
^ clause: ‘I give and devise unto my eldest soS 
: ihomas all my real and freehold estate and all 
leases and leasehold premises now in my posses- 
sion (subject to the payment of the rents and the- 
pertormance of the covenants mentioned in the 
said indentures of leases) during the term of his 
natural life, and after his decease to his lef^iti- 
mate child or children (if there be any) ; but if 
he dies without issue, my will is, it may eo unto 
my other son William during the tenn of his 
natural life, and afterwards to his legitimate 
child or children (if any) ; but if he should like- 
wise die without issue, my will is, it may go to- 
my daughter Mary and to her heirs and Assigns 
for ever. Ihe will then gave legacies to the 
secoml son and the daughters, with provisions 
for the daughters, to be paid in the first instance 
by Ihomas, but to be repaid in part or in whole 
to mm m certain events by his successor in the 
estat^ .Thomas died without issue .—Held, bv 
Earl Cairns and Lords Blackburn and Fitzgerald 
I that, reading the whole wiU together, Thomas 
took an estate tail in the realty'; contra, by the 
Earl of Selborne, L.C., and Lord Braniwell,‘‘that 
Thomas took an estate for life, with remainder 
to his children (if any) in fee as purchasers 

fe’iS’SE.k i: gst “ i 


Words of Bistrihution added to “ Issue 

—A testator devised all his freeholds to trustees, 
and he subsequently devised some freehold houses 
to A., to have and enjoy the same to the exclu- 
sion of her husband for life, and at her decease 
the same to go to her lawful issue, share and 
share alike but if A. should depart this life 
\vithout leaving lawful issue, then the said houses 
to go to the isOTc of W. Held, that A. took au 
estate tail. Seather y. Windi-r, o L. J., Oh. 41. 

Gilt of lands to “ the issue of A., as three 
persons .shall affix the same,” does not of it.self 
give to the is.sue anything beyond a life estate' 

dSrSon.°^ 

A testator, by will dated 1789, gave to his vife 
and granddaughter A., during their natural lives, 

1 ^ frsGhold and lea,seho]d lands, except the 
leaseholds therein mentioned. The te.stator then 
gave his mansion-house at Moat House to his wife 
tor life, and declared that if A. should die leaving 
issue, he gave unto her said issue (after the 
deoMse of Ins said wife and issue) aU his said 
&eeliold lands, to^ be distributed among them, 
share a,nd share alike, as three gentlomen'learned 
m the Jaw, or a major part of them, should affix 
the same ; but in case A. should die leaving no 
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issue, and after the decease of his said wife, the 
testator ,eave the same lands to trustees to sell, 
and <]istribure the purchase-money among certain 
grandchildren therein mentioned : — Held, that 
A. took aii estate tail in the premises at Moat 
House. Kunuiaqlt v. Morlamh Kav. 16 : 2 Eq, 
E. TTi : 2a L.'J.. Ch. 41; 18 Jur. 185; 2 
W. E. 8. 

Where in a devise there is a gift over on 
general failuiv of "issue,’' it is presumed that 
tile Word "issue" has been used by the testator 
as meaning "heirs of the body.'’ 

When the word "issue’’ is so employed, it is 
for the party seeking to give it a meaning 
other than that which it frequently bears, to 
shew clearly from the context of the will 
that the testator intended to give it a diiierent 
meaning. 

Devise in 1817 of a freehold estate for lives, 
renewable for ever, “ to my son W. during his 
life, and after his death to his lawful issue, in 
such manner, shares, and proportions as he by 
deed or will shall appoint, and for w’ant of such 
appointment then to his issue equally if more 
than one, and if only one child to said child, and 
on failure of issue of W.” to J, Another estate, 
consisting of fee-simple lands, was devised in the 
same terms to another son, J. ; and on failure of 
issue of J. it was to go to W. J. and W.. before 
the birth of any child to W. (J. himself never 
married), joined in a recovery as to the lauds 
devised to J., and to which W. afterwards suc- 
ceeded in possession on J.’s death without issue. 
W. died leaving four children ; he had not 
executed any appointment, but during his life 
disposed of both descriptions of lands to creditors 
for value : — Held, that under these devises each 
of the first devisees took an estate t£iil by impli- 
cation. 

The remainders w’cre contingent, and therefore 
the recovery suffered as to the fee-simple lands 
operated as a bar to them, whether the first 
devisee did or did not take an estate tail. Eoddu 
V. Fff-tjerahL 6 H. L. Cas. 823, 

Lands were devised to A., the testator’s widow, 
for life, with remainder to trustees upon trusts 
‘‘to pay and divide the rents unto and among all 
the brothers and sisters of the testator who 
should be living at the time of A.’s death, and to 
their issue male and female after the respective 
deceases of his said brothers and sisters for ever 


for life ; and, on her death, he declared it to be 
his will and intention to settle and assure his 
said estates amongst certain families named, in 
the following “parts or proportions” ; and he 
then gave to six persons one-sixth “ part ” each, 
and declared that the several six parts should 
remain to each of the said devisees for life, with 
remainder to the first and every other son of 
each of the said devisees, severallv and succes- 
sively in tail male, and in default of such issue, 
then with remainder to the issue female of each 
or any of the said devisees, to take as tenants in 
common and not as joint tenants : and that, in 
case of the decease of any of the said six devisees 
without issue male or female, either in the tes- 
tators lifetime or after his decease, then the one- 
sixth part or parts of those who should happen 
to die without issue should go to and augment 
the shares of such survivors, “so long as the 
entail intended to be thereby created should 
continue to subsist,” and in case all his said 
estates should, under such limitations as afore- 
said, vest in any one of his said devisees, or their 
heirs male, his will and intention was, that such 
, person should take the name and arms of the 
' testator ; — Held, that under the above will, the 
six devisees took estates for life only, with 
remainder (after the express estates in tail male 
limited to their first and other sons) to their 
issue female in fee as purchasers. Shannon (Ea rJ} 

V, Gtfod, 15 L. E., Ir. 284 — C. A. 

Devise of a freehold estate to the testator’s 
illegitimate son W.. “ to have and to hold during 
the term of his natural life, and in case he has 
issue then it is my will they should jointly 
inherit the same after his decease.” In a sub- 
sequent part of the will the testator devised 
and bequeathed the rest and residue of his 
effects, real and personal, not thereinbefore dis- 
posed of, to his said son ; but “ in case my .son 

W. dies without issue, then it is my will that 
the w’hole of my property be ascertained, and 
after bequeathing certain legacies and annuities, 
the rest and residue of my property, together 
with the before-mentioned aiinnities as they 
drop off', I give in equal proportions to A. and 
B. ” ; — Held, that the illegitimate son took an 
estate tail in the real estate, and an absolute 
interest in the personalty. Ward v. Eevil, 1 
Y. & J. 512 ; 30 E. B. 840. 


to be equally 'divided between them” : — Held, 
that the words “issue male and female” were 
Avords of limitation, and that the children of a 
sister who died in the lifetime of A. took no 
interest. Tate v. Ola7die, 1 Beav. 100 ; 8 L. J.. 
Ch. 60. 

Testator devised as follows : “I give and 
devise unto J. C. the lands of D., to hold to him 
during his natural life ; and from and after his 
decease I give and devise the same unto the issue 
male and female of the said J. C., begotten or to 
be begotten upon the body of his present wife, 
C. C., to be divided between and amongst them 

such manner, shares, and proportions as the 
said J. 0, shall by his last will and testament 
limit and appoint : — Held, that J. C. took 
an estate for life only. Crozier v. Crazier, 2 
Con. & L. 309 ; 3 Dr. & War. 353 : 5 Ir. Eq. E. 
415. 

A testator, after reciting that he wished to 
dispose of all his worldly substance, and to settle 
and assure his several estates in the counties of 
C. and L. to the several uses and purposes therein 
set forth, devised the same unto his sister A. L, 


Words of Limitation added to “ Issue.”] 

— Lands w'ere devised in trust for A. for life, 
remainder in trust for her issue male and their 
issue male, in such maimer as A. should appoint, 
and in default of such issue male then in trust 
for B. for life, remainder in trust for such of his 
issue male and their issue as he should appoint ; 
and in default of such issue, then over : — Held, 
that B. took an estate tail. Iriu’ui v. Citff^ 
Hayes, 30. 

Devise to J. for life ; remainder to his issue 
male, and to his and their heirs, share and share 
alike ; and for want of such issue, to his issue 
female, and her and their heirs; remainder 
to J. K., his heirs and assigns, with a provivso 
that if J. K. or his issue, or any of them, shall 
alienate, mortgage, or incumber, or do any act to 
defeat the bequests, he or they shall pay, and he 
charges the premises with 2,d00L to such persons 
who should or ought to false next under 
the above limitations* J. had two daughters and 
no son, and he and his daughter suffered a 
recovery. Bill to be paid the 2,00DL : — Held, 
J. K. took an estate tail, and that the proviso 
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gift to A. for life, with another gift over to Ls nsolveiiV ® chscharged as an 

issue, with words of limitation smpLadded the p r ^ h ^ without issue .---Held, that 
issue take as purohasem in feeX S’&S m?i], TjoZ fT ^■ 

?LfhU:L^ ^ housoandpremises to M. 

and their heii-s, a subsequeit gift oveP'upon A nn^rwf 

dying without issue, operates nSihing XuL»o^ii hev devised the same unto the issue of 
V. supra. ’ See also “l«« v T W ° and their heirs for 

ante, col. lots ; and JUaammam v! WentiooM Sould rho wwfoR i™ 5. ™ case M. 

{Lord), supra, col. 1201. ' i i w ithout leaving such issue, then over : 

—.Held, that M. took as tenant for life, and not 
— Words of Distribution and of Limitation f ^rnainder to her children 

added to “ Issue.”]_Testator devised as folVws: 5 -Jur 

I give and devise all that mj freehold lease in 4r-n"^’V i. 

P., and all and eveiy my chief rents in the town ^ “ issue,” unless there be 

of M., and also my Wo warehouses in the said ^‘ heirs^S'^the h Hv contrary intention, means 
town, unto my two sons, H. I. and 0 in moieties tn t n f- ^ includes all descendants 

p tenants in common, and not as 3^ 1 K. & J. 

hei«cr“f K as 303.’ ^ ^ 

moiety or cqunThalf part ther4f°to mv %n “hT for^tf'*'”' M.. his wife, 

for life, mth remainclors to L iawM^sTe^nd 7S"' *''® a® survivor i 

their respective heirs, in such shares and pronor ifter tn®K “already or here- 

lious, and subject to such charges as ho the S>id life 

H.I.shallbydeedorwillappornt; but ^ Se testaLr""°' = Y t° fe*® 

my said son H. I. shall not majTy and have i^^ue trmw '+ i “remainder to 

who shall attain the age of tvrenty-one years l'*®®®’^''®®0'il“g®iifremainilor.s” ; but 

then to my son 0. in fee :— Held, that H /took ehddrm H*® said 

an estate for life in the moiety, with remaindei- “ and ^®®,®‘’l® *’l® ilunng their lives ; 
to his children as tenants in common in fee and deceases unto 

Zees-r.Modey, 1 Y. & C. ,589 f equally beU-een all their issue male and 

Devise to A. for his life, and from and oftev l,,-. !’ . , is«“e ” a devise 

decease “ unto all and every the iasne of th^todv 4 

of the said A., share and share alike as tenants In arms clause was not a condition pre- 

common, and the heirs of such issue” —Held be^Wn » “already or hereafter to 

that A. took an estate for life only, eweimfai c^ldM^^’T *® denot^l 

J.mhwell, (I Beav. 492. And 41 &Cathw .41 “"t testator’s death ; thirdly, that 

h bcott ( 2 J.E.) 670 ; 5 Man. & Q eSS- isT T ®^*^*en took as tenants in common in' tail, 

C. P. 259. • ti. 628 , 12 L. J., with oroas-remainders between them in tail, not- 

6. G. devised his house in G Sti-eet of * ’® limitation to the issue was in 
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said laads, .the testator declared that they were 
given to the trustees on trust for accumulation 
of the rents as aforesaid, and, in the next place, 
to suffer a. S. B. to take the rents of the. said 
lands for life, and after his death then to the 
issue of G-. S. B. lawfully' begotten, in such 
.shares and proportions as 0. y. E. should 
appoint, and, for want of appointment, the said 
lands to go to and among all the lawful issue of 
G. S. B. living at the time of his death, share 
and share alike, and if but one child living, then 
the whole of the lands to go to such only child, 
his or her heirs or assigns, for ever. If G. S. R. 
should die without leaving issue, the testator 
devised the lands over to E. B. and T. B. in fee. 
G. S. B. attained twenty-one and obtained a fee- 
farm grant of the said lands in which it was 
recited that G, S. B. was tenant for life : — Held, 
that G. S. B. took an estate for life only in the 
lands, with remainder to his issue living at his 
death in quasi-fee, and that on his death without 
issue E. R. and T. B. became entitled to the 
lands, Rotherham v. Rotherham, 13 L. B., Ir. 
429—0. A. 


»Sr. Leonai’tls ilid not tlisaj^prove of the rejection 
in a devise like the present of creating a tenancy 
in comnKUi, but of the cases where, although 
words of limitation wxTe supcra<lded to the word 
*• Issue.” as in a devise to one for life, with the 
remaimler to his issue and their heirs, it has 
still been held that the issue took not as pur- 
chasers. but by ( lesceut through the first taker. Ih. 

Devise to trustees " upon trust for the chilcben 
of her niece during their lives, and after the 
decease of the survivor then for all and every the 
lawful issue, male and female, of such of the 
chiklren of her niece as .should be living at her 
decease as tenaiits in common, and the heirs of 
the Ijody of all and every of the i.ssue of the said 
children : and on the death and failure of heirs 
of the body of any one or more of the issue of 
the said children, as well the original as the 
accrued share of him so tlying, and of whom 
there shall be such, shall be in trust for the 
survivors or survivor of them as tenants in 
common, ami for the heirs of the bod}- of such 
surviving issue ” : Held, that the rule in 

Shfillef/'s Caxe did not apply, snd that the 
children of the testatrix's niece took estates for 
life only, with remainder to their *• issue ” as 
purchasers. 

Superadded words following “ issue," or other 
words having no technically defined meaning, 
tend more strongly to shew an intention that 
they should take as purchasers than when 
superadded to words having a technically 
detiuetl meaning, such as the words " heirs"' or 
‘‘heirs of the bodv.'’ Parher v. Clarl\ 8 Sm. & 
G. 101 : 3 W. B, 471. Attirmed, 6 De C. M. <5c G. 
104; 2 Jur. (N.s.) 335. And see Colelouijh v. 
Coldomjh. 4 Ir. B. Eq. 263. 

A testator by his will, dated 1860, disposed of 
all his real estate, subject to an interest therein 
to his wife for life, in favour of his six nephews, 
“ and all my right, title, and interest to and in 
the same and every part thereof, to be equally 
tlivided amongst my six nephews, sha,re and 
share alike, and their issue after them, to and 


To A. for Life, and then to his Children 

in Priority — Gift over on Death of A. unmarried.] 

— A testatrix left and bequeathed “all the 
property, whether in lands or otherwise,” which 
she might die possessed of, to trustees, their heirs 
and assigns, in trust, “ to the use of my nephew 
W. S. for his life use, and then to his children in 
priority in case he marries, the sons to inherit 
before the daughters ; but in case the saidW. S., 
my nephew, should die unmarried, I leave ancl 
bequeath for the use of my cousin M., her heirs 
and assigns, for ever.” The will was made in 
1856. W. S. married in 1865, and had a son 
J. S. and a daughter B. The testatrix died in 
1894, M. having predeceased her. The testatrix 
died possessed of real and personal estate : — 
Held, that W. S. took an estate for life in the 
real and personal e.state of the testatrix, and that 
J. S. took an estate tail in the realty and an 
absolute interest in the personalty subject to the 
life estate of bis father W. S. ; and that B. was 
entitled to an estate tail in remainder in the real 
estate after the estate tail of J. S., with an 
ultimate remainder to the right heirs of the 
testatrix. Sa^rUe v. Sadie, [18961 1 Ir. B. 
249. 

Quasi-Estate Tail — Personalty in Trust for A. 
for her Separate Use for Ninety-nine Years, with 
Remainder for her and Heirs of her Body.] — 

Testator having devised residue of his real and 
personal estate to trustees, upon trust, within 
six months after his tlecease, to raise 34,000^., 
and having out of this sum made a provision 
for maintenance of his two daughters, E. and 
S., during their minorities, directed that a 


contingent gifts, which never took effect, he 
bequeathed, the 34,OOOZ. to his trustees, upon 


trust, after decease of' his daughters, for such 
person or persoAS as should, under subsequent 


limitations, be entitled to residue of his real and 
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personal estate. In these subsequent limitations 
trustees wm^e directed, upon each of his daughters 
attainmg twenty-one or marriage, to yield up to 
residue of his real and personal 
estates, to hold same to her and heirs of her body, 
with remainder to other daughter and heirs of 
her body lomainder to his own right heirs. In 
&uit instituted on behalf of the infant daughters 
or administration of testator’s estate, a decree 
was made for raising 34,000Z.,and personal estate 
piOMng insuihcient, part of it was raised by sale 
of portions of real estate ; afterwards S., with 
concurrence of the heir of surviYing trustee, 
suffered a recovery of her moiety of lands to use 
or herself in fee, tenant to praecipe being made, 
and uses ot recovery declared by bargain and 
sale in which both S. and heir of sniwivino- 
trustee were conveying parties, hut which wal 
not enrolle<l within due time. Subsequently E 
suffered a recovery of her moiety of lands.^ S. 
died, leaving children, having received out of 
court moiety ot principal of that part of charire 
y hich had been raised, but without having talmn 
+ w remainder of it raised. Sem ble. 

that E and S did not take qiiasi-estates tail in 
sum of d4,OOOZ.:— Held, that if E. and S. took 
quasi-estates tail in 34,000/. so as to be entitled 
to it absolutely, yet, under circumstances of case 
nnraised portion of S.’s moiety of charge was 
extinguished, and unsold estates entirely ex- 
onerated : that an equitable recovery is valid 
though tenant to prmcipe is made by bargain ■ 
and sale not enrolled within due time. Effect i 

of j 

paities who are interested both in money and in ' 


b. Contingent Remainder or Exeontorv 

Interest. 


Se (‘ Vested, Coi^^tingext and 
Interests. 


^’c-ture. 


5 c. Absolute Interests in Personalty. 

\ i. i/// Gift of Income. 

i aeueral Bule.J^Inclefinite bequest of the 
i chvidends gives the absolute property of stock 
, Fagc V. Lmjnngwell, 18 Ves. 463 ; 11 H. R 9^4-* 

All unlimited gift of the produce of anythin <>• 
Siyes the principal also’ 

On construction of will :~Held, that the 
capital of the residue passed by implication 
though the interest and divitlends only were 
expre^ssly given. P/u71/jm v. Cluimherlabw 4 
V es. ol. ’ ^ 

General gift of income, arising fi-om personal 
property, IS equivalent to general gift of property 
ithelf, and it makes no difference whether it be 
given through trustee, or to legatee direct. Ilahf 
y. ^lomeg, 1 Him. & S. 487 ; 2 L. J. (o.s.) Ch 
_ Construction of an obscure will, first, that the 
income only, not the capital, was disposed of * 
secondly, that the disposition was in favour of 
the younger children, excluding the eldest. A 
legacj’- not as an independent bequest, with a 
time for payment or distribution, appointed 
afterwards, but the time annexed to the sub- 
stance ot the bequest ; the interests do not vest 
before that period. Sanshivy v. Read. 12 Ves. 



EstSTMl « Succession— Successive 
estates Tail.]— When there is a devise to severui 
m su^ccession in words sufficient to pass the fee 
or the whole interest of the testaL in free: 
holds, the court will, in order to give effect to the 

as of successive 

estates m tail. This general intent must be 
ascertained from the whole will, and a name 
clause must be taken as an important element in 

Ss ri.!ln ^ 

seised in fee of lands, called the C 
called the^ 1“^®? ^ freehold of other lands, 
Cfi • f'aterlthe 24th 

May, 1&.)4 loit his C. e.stato to his nephew, S. B. 
and after him to his heirs male; and in failure 
of such heirs male, to his nephew J. B., with re! 
maindor to his heirs male, and in failure of heii-s 
'* nephews aforesaid, he loft 

s^sto! Vs® n- «f eldest 

wiff A property in S. to his 

nenhew' ^ ’b f* f'er decease to his 

nephew, K B., aforesaid, and should ho fthesaid 

nmn ff*® testator left the 
piopeity to the sons of his sister L. S., as above 

nameTV CVf T ‘Irese cases the 
name ot B. The testator bequeathed certain 
chattels as heirlooms to the said S. B. and his - 

ehattplf tnV® and certain other ' 

ciiattelfe to him as heirlooms, to be handed 

doTO m like_ manner. There was, as the court 
held, no residuary devise. L. S had four ■ 
sons two of whom died in the lifetime b the 1 
y having been married Held i 
siVe esteter^ S- took sneolZ 1 


State of oiroumstanoes under which the capital 
of a legacy, the interest of which was given to 

rt foL “t«^tacy of the testator, but 

’ f!, rr I’V* per.sonal estate of the legatee 
- foi life. Johnson v. Johnson, IX Jur. 8fi2. 

3 iestator, after various directions, enibracm" 
3 almost every particular of his property (except 
; “i* '® banker’s)! directed 

1 b! inw> *0 roM’ and the produce to 

til® interest and dividends 

■ tL^!afp I f,"® ‘-tirocted 

property, to be invested in like 

■ nn!rpi ’ “tl dividends thereof, 

' of « the time 

ooirl +r,1 ■rtnnding in his name, to be 

paid to his wife for life ; and at her decease “all 

on!! ^ aecumnlated 

stock, which stock, together 
V It h all accumulations, he gave to his ne''phew. 
J. U I here was no residuary bequest Held' 
C-.ancl the next of kin. that the 
f, rt to J. C. earned the whole proceeds of the 

lofAi? JuVsX9 Ch- 

dividends, &c.. of all 
stocks ho should be entitled to. at the time of 

pon'^^f *¥ P°’^lro ^nds. He had lO.UOO/. 

sTpffip K was a 

a Beav. 342 ; 10 L. J„ Ch. 93; 4 Jur. 

I r°i of Sii' K. C., con- 

shl W ™i^'^’.'‘5*^°ngli at the date of the irtll 
Set pAu P ®® ?'®®®®0‘i husband, B.. and the 
+P+h * *1 ^ marriage was unknown to the tes- 
>,ffr,b?® to call herself Ladv G. 

to m V tf t* V® * V® of a fnnd to tnistees 

to pay to her the dividends so long as she should 
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coiitiuiif single aiul unmarried ; ainl if she should 
anticipate such dividends, then the fund to 
become part of tiie testators residue : — flelil, 
that she took an absolute interest in the fuinl. 

V. fohh, h Sim. dl5 ; 5 iMvl. & Cr. 145 ; 
t) L. J.. Ch. IlU ; 4 Jiir. 2til. 

B-ents of Leaseholds.] — A testatrix gave 

all her leasehold and personal estate to trustees, 
upon trust, to ]aiy the rents and profits of two 
&]‘ieeiiied houses to A., and she gave the sum of 
ICOZ, bank stock to B. when he attained the age 
of twenty-one years, aiul in case of his death to 
0. At her < leath the tofetati-ix had bank annuities, 
but no bank stock Held, that A. took an 
absolute interest in the leaseholds. BignaU v. 
i?e.sv. 24 L. J., Ch. 27 ; 8 W. H. 77. 

Testator by liis will gave a legacy of lOOf. to 
his wife for her present wants " and appointed 
her sole execiitiix. xind he gave, devised, and 
bequeathed the rents and income of all his free- 
hold. copyhold, and leasehold properties at B., 
and all the rents and profits of his leasehold 
houses in B., to his wife. Tie also directed that 
she should be entitled to all other the income of 
his estate and effects, real or personal, and that 
any moneys which might be in his house or in 
the hands of his said wife might be invested in 
her name in consols, and the interest to arise 
therefrom might be retained or received by his 
said wife as part of his said income. He desired 
that his wife “should be at liberty out of the 
proceeds of the surplus residuary estate to erect 
any monument to my memory which she may 
please, not exceeding the sum of 800Z.” He also 
gave and bequeathed to his wife all his household 
furniture, goods and effects in his house at E., 
aiul desired that she should “have the free use 
and occupation of his dwelling-house at E.,” and 
directerl tliat an inventory of "such furniture and 
effects shouhl be made. " The coui't held, that 
there was no indication sufficiently clear to 
shew that the widow took only a life interest, 
and therefore that she took an absolute intei'est 
in all the property : — Held, on appeal, (1) that 
there is a well-settled rule that a gift of income 
carries the corpus unless there arc in the will j 
sufficient words to cut down the gift to a life j 
interest only ; (2) that the rule is merely one of | 
construction, to be read only with reference to 
other pai'ts of the will, and applicable only when 
the testator lias himself given no rule for reading 
his will ; (8) that there being notliing to cut down 
the gift of the property at B. and B. and the 
furniture, the widow was absolutely entitlcfl to 
those properties ; (4) that there was sufiicient in 
the will to cut down the gift of the E. property 
aiul the residuary real and personal property to 
a life interest only. Coward. In re., Coward v. 
Larliman, (50 L. T. 1— -H. L. (E.) 

Where Income Given for separate Use.] 

•-—Testator gave the produce of his share and 
interest in his co-partnership business to his 
wife, and also the interest of the capital sum of 
1,OOOZ., for her sole use and benefit, and free I 
from the debts or control of any husband she 
might marry, and her receipt to be a sufficient 
discharge to his executors ; and he gave all his 
furniture, plate, &c., to her absolutely Held, 
that the gift of the interest of the 1,000/. passed 
the principal. Humphrey y, IIwm2)hreiL 1 Sim. - 
586 ; 20 L. J., Ch. 425. 

Beiiuest to a woman of a fund, with the 
iiiterest thereon, to be vested in trustees, the t 


income arising therefrom to be for her sole use‘ 
. and benefit, vests the capital for her separate 
use. Adamson v. Armitage. 19 Yes. 416 • G 
! Cooper, 288. 

: Bequest of the produce of a fund is a gift of 
I that produce in perpetuity, and consequently 
I of the fund itself, unless not the intention on 
I the face of the will. 418. 
i Bequest to the testator’s wife of -200/. per 
I year, being part of the moneys I now have in 
I bank security, entirely for her own use and 
; disposal,” together with all his household furni- 
ture and effects, interests for life being expreshly 
given to other persons, an absolute interest to- 
the wife in bank stock sufficient to produce 2U0/. 
a year, not a mere annuity for her life. Baw-^ 
lings T. Jennings, 18 Yes. 39 ; 9 R. R. 187. 

A testator bequeathed leaseholds, upon trust 
to pay the rents to his daughter, a married 
woman, for her separate use ; but if she should 
die before the expiration of the lease, then upon 
trust to invest the rents and to allow the same 
to accumulate for the benefit of the children of 
the daughter living at her death. Other lease- 
! holds were bequeathed in favour of the testator’s- 
two sons and their respective children in the 
same terms, except that the limitation as to- 
separate use was omitted. The daughter survived 
the testator, but she died before the expiration 
of the lease without ever having had a child : — 
Held, that upon the true construction of the will 
the daughter took an absolute interest in the 
; first-mentioned leaseholds, Watliins v. Weston, 

I 8 Be G. J. & S. 484 ; 82 L. J., Ch. 609 ; 8 L. T. 
406 ; 11 W. R. 408. Affirming 32 Beav. 288. 

I A testator, after bequeathing certain stock 
! and other property for the benefit of his children,, 
directed the trustee of his will to pay to his 
(laughter the income of her share ; and "directed 
that neither the principal nor interest should he 
subject to the control or debts of any husband 
she married, but should stand under "the dircc- 
ti(3n of the court of chancery, subject to her 
will only. There was no gift over, and the 
daughter was unmarried at the testator’s death : 
— Hekl, that the words of the will constituted 
j an absolute becpiest to the daughter for her 
I separate use. Tawncy v. Ward. 1 Beav. 563 
I 8 L. J., Ch. 319. 

I , 

I Where Prior Life Interest Given. ] — T., by 

i will, gave to his wife the dividends which might 
' become due and payable in her lifetime in certain 
stock standing in her name, the name of B.. and 
the testator, to which the latter would be entitled 
on B.’s death ; with a gift of all subsequent divi- 
dends after the wife’s death to certain charities, 

“ for ever.” There were other gifts in like wordSy 
with an ultimate bequest to trustees on certain 
trusts. The testator survived B., and transferred 
the stock into his owm name ; the wife died : and' 
on the questions — first, whether that was an 
ademption ; secondly, whether the gift of the 
dividends carried the stock ; and, thirdly, whether 
there \vas an apportionment of the dividends up 
to the day of the wife’s death : — Held, that there 
•was no ademption ; that there was a gift of the 
stock; and that there was an apportionment, 
inasmuch as under the Apportionment Act there 
was no express stipulation to the contrary. 
Tyrrell v. Clarke, % Eq. R. 333 ; 2 Brew^ 
86 ; 23 L. J., Oh. 283 ; 18 Jur. 323 ; 2 YC R. 
152. 

Bequest of interest of residue of personal estate,, 
after payment of debts, &c., to A. for life, and 
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after her ilecease to C* ; passes an absolute interest i 
to G., subject to prior life interest of A. Clomjh 
V. Wynne, 2 Madd. 188. 

Where Subseiiueiit Legacies made Pay- 
able on Death of Person entitled to Income. 1 — A 


By Gift until Bankruptcy or Alienation.] 

— A bequest of the income of a fund until bank- 
mptcy or alienation docs not carry the corpus of 
the fund, but gives only a life interest, determin- 
able on bankruptcy or alienation. Banks v. 
Braltliwalte, 1 N. R. 306 ; 32 L. J., Gh. 108 ; 9 


testatrix by her will directed her executors to 5 8 L. 1. 80; 11 W. K. 29b. 


pay to M. S. or her assigns, or permit her to 
receive the income of her residuary personal 


By Gift of Income followed by Settle- 


estate, after payment of debts, and she then gave the residue of 

bequeathed cei+ain legacies payable after the l'"" personal estate _ to trustees, irpon 

S Rv a seeoiiH she rave a. to pay the dividends 01 ],o00«. consols to 


death of M. b. By a second codicil she gave a 
legacy payable after the death of M. S. : — Held, 
that iM. S. took an absolute interest in the resi- 
duary personal estate. Jemnys v. Bally, 17Beav. 
118 22 L. J., Ch. 977 ; 17 Jur. 433. 


Where Gift Over.] — Testatrix, being 

possessed of 3.^- per cents, and long annuities, 


,f M S ‘-—Held death to divide the divi- 

jrest*in*the resi* between his wife E. B. and 

■ 17 Beav. “«ce F E. and the survivor of them. He 

then gave all the residue or his freehold, copy- 
hold. and leasehold estates, and all other his estate 
^ . and effects, upon trust to pay the dividends, 

iestatnx, benig rents, profits, and annual produce to his 

1 long annuities, for life, with remainder to his niece E. R. 


bequeathed to S. B., “ if living, the interest of remainders 


my property in the 3^ per cents. ; if not living 
at my decease,” the testatrix bequeathed the 


died, being at the time possessed of leaseholds, 
shares in canal and insurance companies, and 


interest to E. for life, and, in case of her leav- D^tch bonds ; and F. R., after surviving the 
nig children, ihroeted the property to be dividal testator, died in the lifetime of S. T. Held, 
between thorn at her decease; and subsequently that, on the death of S. T., E. B., the testator’s 
directed that if E. S. left no child the capital became entitled, not to the capital of the 

should return to the children of J. B. As to her j 5oo;_ consols, but to a life interest only in the 
long annuities the testatrix bequeathed the .Uvidends thereof. Biatm v. Bdl, 2 De G. M. & 
interest theroot to 8. J. and Mb. jointly for q. , 7.75 . 22 L. J., Ch. 236 ; 16Jur.ll03. 
tUeir natural lives, and in ease of “ one or both 

their deaths before mine” the testatrix be- 1 .. . -rr rt- 7 

queathed the interest of the long annuities to ■^1/ or dswhiali would 

J. B. for life, and after his death to A. E. B. and Bsalty. 

8. J. B. equally. S. B., 8. P. and M. 8. survived Principles.] — A limitation of personal property, 
the testatrix. On the question as to who were after a disposition that would raise an entail 
entitled to the 3^- per cents, and the long annul- express or implied in real estate, is void ; and the 
ties: Held, that 8. B. took the 3| per cents, person who would be tenant in tail takes the 
absolutely, and that the gift over only took effect absolute interest. Ohandless v. Price, 3 Ves. 99. 
in case he died m tlie lifetime of the testatrix : Words in a will which, in the case of a free- 
— Hckl, also, by the M.R., that 8. F. and M. 8. hokl estate, would have given to devisee either 
having survived the testatrix, she died intestate a fee tail or a fee simple, will, in the case of 
as to the long annuities, subject to the life legatees of leasehold, give to them an absolute 
estates to 8,_ J . and M. fe., mid that her next of interest. JJarrlwn, Bos ixade, Commercial By., 

3 Y. 6c C. 275 ; 8 L. J., Ex. Eq, 28 ; 


that A. E, B. and S. J. B. were entitled to the 
long annuities fi’om the death of J. B. Boosey 
V. Gardner, IS Beav. 471. 


2 Jur. 1088. 


V. (xaniner, lb i>eav. 411 . By Limitation to A. and Ms Heirs.]-— A testa- 

tor, by will made in 1820, devised and bequeathed 
Exception where Contrary Intention Shown.] freeholds and leaseholds together to his daughter 
— Where there arc words in a gift of interest 8. for life, remainder to her first and other sons 
which clearly shows the testator intended to successively in tail, remainder to her daughters 
make a distinction between the capital and in- as tenants in common in tail, and “ in case of 
terest, and the disposition of them separate and default of issue” of 8., to ‘‘ the right heirs ” of 8. 
distinct, a gift of interest will not pass the capital. for ever.” 8. having married and died a widow, 
Baker v. Smith, 1 W. R. 490. , without having had a child : — Held, that she took 

Indefinite bequest of the income of personalty : an absolute interest in the leaseholds. Comfort 


— Hekl, not to carry the corpus. Bnelianwn^, v. Brown, 48 L. J., Gh. 318; 10 Ch. D. 146; 

JIurrmm, 1 J. & K. 662 ; 31 L. J., Ch. 74 ; 27 W. R. 226. 

8 Jur. (N.S.) 965 ; 10 W. R. IIS. A testator gives all his properiy to his daughter 

A testator gave the interest of his residuary and her heirs, directing, at their decease, their 

estate to his widow for her life, and directed that debts, &c., to be paid; he then gives various 

in case it should not be suificient siie should be legacies, and bequeaths the residue to his nephew : 
at liberty to go to the principal. The residue only — Held, that the daughter takes the personal 
produce<i 30^. a year, and the widow claimed the property absolutely, and an estate tail in tlie real 
whole fund, but stated that 60^. a year was the property, and that the legacies were meant to be 
least she required for her maintenance. She died given only upon the failine of heirs of the body 
“'^b^efore her claim was disposed of. Upon a petition of that daughter. Wlddison v. Hodgkin, 2 L. J. 
by, her administrator Held, that she was en- (o.s.) Oh. 9. 

titled to have 60^, a year made up to her out of Devise of lOOZ., and 50Z, per annum to A. and 
the principal, and that if in her ordinary expen- his heirs, and if A. die without heirs then to a 

diture\she left any debts they must also be charity; A, dies without issue, living the tes- 

, , satisfiecl., Pedrotti's IVill, In re, 27 Beav. 583 ; tator : the will void as to the whole, and the 

: ' .. ,r 29 L. J., Ch. 92 6 Jur. (N.S.) 187 ; 1 L. T. charity cannot take. Att.-Gen, v. GUI, 2 P. W'ms. 

1369. > ^ ^ 
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Bequest of 2,000Z. to A., and in the event of 
her {feath wirhout children to her heirs, The 
nearest relations of her great-aunt A. : — Hekl, 
that A. took an absolute interest. Yeanoood v. 
Yeancooih 9 Beav. 2-T6 ; 10 Jur. 151. 


To A. and his Heirs Male.] — Bequest to 

A., and his heirs male, equally to be divided 
among them, share and vsluare alike, construed to 
A. for life, remainder to his chiltlren equally. 
Wilsofi V. Vumittart. Ambl. 562, 


To A. or his Heirs or Assigns.] — A tes- 
tator devisetl and l^equearhed real and personal 
estate to trustees, upon trust for his 'vvife for life, 
and after her decease to sell and ilivide the pro- 
ceeds among his hve children (whom he named), 
or their heirs or assigns. One of the children 
died in the lifetime of the testator’s widow, 
leaving her husband and a sou and a daughter 
surviving. The husband took out letters of 
administration to her estate, and on the death of 
the testator’s wi<low claimed one-iifth of the 
produce of part of the real estate, which had been 
paid into court : — Hekl, that the gift to the five 
children was absolute, and that the share of the 
deceased daughter belonged to her husband as i 
her administrator. Walton^ In re, 8 Be G-. M. i 

G. 173 ; 25 L. J., Ch. 569 ; 2 Jur. (N.S.) 863 ; 
4 5V. K. 416. 

A testator by his will devises all his real estate 
to his executors for the purposes thereinafter 
stated; and after empo\vering them either to 
continue his business or to dispose of it, he gives 
the profits of it in the one case, and the interest 
of the moneys arising from the sale in the other, 
and also the interest of the securities on which 
the rest of his capital should be invested, to 
hia daughter for life, her receipt to be a dis- 
charge. He then gives her the rents and profits 
of all his real estates during her life ; and at her 
decease he ilevisea and bequeaths to her heirs 
all his estates real and personal as tenants in 
common ; if his daughter has but one child, 
such child is to possess the whole ; but if she 
should die without issue, then at her decease he 
gives certain legacies. He next directs all his 
goods and efiects to be sold, his said legacies to 


his trustees, upon trust, after decease of his 
daughters, for such pervson or persons as should, 
under subsequent limitations, be entitled to 
residue of his real and personal estate. In these 
subsequent limitations, trustees were directed, 
upon each of his daughters attaining twenty-one 
or marriage, to yield up to her a moiety of residue 
of his real and personal estates, to hold same to 
her and heirs of her body, with remainder to 
other daughter and heirs of her body, remainder 
to his own right heirs. In suit instituted on 
behalf of the infant daughters, for administration 
of testator 


's estate, a decree was made for raising 
3-l,OOOZ., and personal estate proving insufficient, 
part of it was raised by sale of portions of real 
estate ; afterwards B., with concurrence of the 
heir of surviving trustee, sufierel a recovery of 
her moiety of lands to use of herself in fee, 
tenant to prmcipe being made, and uses of 
recovery declared by bargain and sale, in which 
both S. and heir of surviving trustee were con- 
veying parties, but which was not inrolled within 
due time. Subsequently E, suffered a recovery 
of her ihoiety of lands. S. died, leaving children, 
having received out of court moiety of principal 
of that part of charge which ha<l been raised, 
but without having taken any steps to have 
remainder of it raised. " " ’ - . 


Bcmble, that B, and S. 
ik the personal estate abso- did not take quasi estates tail in sum of 34,000^.: 
auiiuity of loUZ. was charged — Held, that if E. and B. took quasi estates tail 
and personal estate. Dunk v. in 34,000Z.“SO as to entitle to it absolutely, yet 
M. 557. under circumstances of case, unraised portion 

of S.’s moiety of charge was extinguished, and 
;lie Heirs of Ms Body.] — Devise unsold estates entirely exonerated ; that an equit- 
B., ami the la-wful heirs of his able I’ecovery is valid, though tenant to praecipe 
d have any ; but if he should is made by bargain and sale not inrolled within 
1 heirs, LOOOZ. to B., and oOOZ. to due time. Effect, as to extinguishment of a 
fies are too remote. Att~ Gm. charge, of conduct of parties who. are interested 
. 0. 170. both in money and in Zands out of 'which money 

)f a sum of money to each of is to be raised. Smith v. Frederwli>,<l Euss. 174. 
led, with a proviso, “ should it Devise and bequest to A. and the heirs of his 
:he whole should die without body, with limitations over in case of no such 


t 


WILL — Vonstructlon. 



heirs Held, an estatein tail in real estates, and 
an absolute interest in personal, the limitations 
over being void ; but if expressed, if he leaves no 
such heirs, it would be good as confined to the 
time of. the death, and not after an indefinite 
failure of issue. Cpooke v. De Va?ides, 9 Yes. 
197. 

A testator bequeathed the interest of, his 
•residuary personalty to William and the heirs of 
his body in equal proportions, subject to a life 
■annuity in favour of Sarah ; and in the event of 
AVilliain dying during the life of Sarah, without 
leaving heirs of his body, the testator desired 
that Sarah should receive the whole interest of 
such residue for her life, and at the decease of 
the aforesaid Sarah, William, and the heirs of 
his body, he desired that such residue might be 
■allowed to accumulate until the interest thereof 
might be suflicient to support two persons for 
ever in a certain hospital .-—Held, that the testa- 
tor’s intention was to give the property successive, 
i.e. not to give it to Sarah or the hospital so 
long as the heirs of the body of William should 
be unexhausted, and that, as a bequest in such 
derms was unlawful, the gift must be construed 
■as a gift to W illiam absolutely. Barker's Trusts, 
In re, 52 L. J., Ch. 565 ; 48 L. T. 573. 

To A. and his Children.] — A testator 

left all his property to his “ brother B. and his 
children in succession ” Held, that this gave 
to E. an estate tail in the realty, and an absolute 
interest in the personalty. Tyrone (Bari) v. 
Waterford (Marquis), 1 De G. F. & J. 613 ; 29 
L. J., Ch. 486 ; 6 Jur. (N.s.) 567 ; 8 W. E. 
454. 

The mortgagee for a term of years, being in 
possession, devises the premises as an estate of 
■inheritance to three several persons for life | 
successively, with remainder to their first and 
•other sons, remainders over ; the remainders over 
•are void as tending to a perpetuity. Brett v. 
8amh'ldge, 3 Bro. P. 0. 141. 

Testator bequeathed two leasehold houses to 
his sisters A. and B. during their natural lives, 
they keeping them in good repair, and at their 
-death to be disposed of as follows : One house to 
•descend to his sister A.’s eldest son or daughter, 
and the next heirs male or female, until the 
•expiration of the lease, and the other house in 
like manner to B.’s eldest son or daughter, &c. : — 
Held, that A. and B. took an absolute interest in 
the leaseholds. Quaere, whether, if it had been 
a. devise of freehold, the words would have 
•conferred a fee. Ilarrmm, BxqMrte, Commereial 
By. Act, In re, 3 Y. & C. 275 ; 8 L. J., 
Ex. Eq. 28 ; 2 Jur. 1038. 

A testator gave all his real and personal estate 
to trustees in trust, as iso one moiety for A. for 
life, remainder to her children, and as to the 
■other moiety for B, and her children, in like 
manner. By a codicil, he declared that his 
estates should not be divided equally between A. 
and B. but in proportion to the number of their 
children, and he left A. and B. jointly his 
residuary legatees. By another codicil, in order to 
prevent disputes, he gave one of his estates to A. 
and her heirs, and the other to B., and her heirs ; 
the number of their children nearly equalising 
the value of the two estates. In a subsequent 
•codicil, he mentioned that he had bequeathed 
the first estate to A. and her children, and the 
-second to B. and her children : — Held, that A. 
and B. were entitled to' these estates for their 
lives only, with remainders to theij: children, and 


that they were not entitled to the personal estate 
absolutely, but for theit lives only, with remain- 
ders to their children, and in shares proportioned 
to the number of their children. Lushhiqton v. 
Sewell, 1 Sim. 435.. 

To A., and B., and C., and their Children.] 

—•A testator bequeathed the interest of certain 
personal pro]-)erty to his wife for life : “ at her 
death one half of the said property 1 give to niy 
son G. M., the remaining half to be equally 
divided between my two daughters, and at their 
deaths such shares to be epially divided among 
their children ]‘espectlvely ” : — Held, that the 
son took an absolute interest in the moiety. 
Seriveiier v. Smith, 2 De G. M. & G. 399. 

To A. and his Offspring.]— A bequest of 

personalty to his offspring confers upon A. an 
absolute interest. Young v. Davies. 32 L J , 
Ch. 372 ; 9 Jur. (N.S.) 399 ; 11 W. R. '452. 

To A. for Life, Eemainder to his Heirs.] 

— A testator, as to all his real and personal 
estate, directed that after his wife's death his 
son J. and daughter A. should “receive its 
income, and after their decease their heirs ” 
Held, that they took a joint estate in fee in the 
realty, and a joint interest for their lives in the 
personalty. Her rich v. Franhlin, 37 L. J., Cii. 
908; L. E. 6Eq. 593. 

A testator by his will, dated in 1885, appointed 
executors, and continued as follows : “I give to 
my two sons . . . all my real and personal 
property . . . for their natural life, subject to 
the condition of paying” the legacies therein 
mentioned. “If my sons marry and have issue, 
I give to each of their heirs their father’s share, 
and to their heirs for ever ; if there is no male 
issue with either of my two sons and there is 
female issue, then the father’s share shall be 
divided between them, share and share alike as 
tenants in common, and to their heirs for ever. 
Should either of my sons die without issue, then 
such son’s siiare shall go to my other son and to 
his lieirs for ever. Should both of my sons die 
without issue, then at the death of the last of 
them, I give all my real property to the whole 
of my grandchildren, share and share alike as 
tenants in common, and to their heirs for ever.” 
He then directed that his two sons should pay 
out of his real property anj^ payment due and 
owing thereon : — Held, that the two sons took 
the personalty absolutely, subject to the con- 
ditions mentioned in the will Score, In re, 
Tolman v. Score, 57 L. T. 40. 

A testatrix bequeathed a sum of money to 
“ M. for the term of her life and to her heirs 
after her” ; and in case M. should not survive 
her, the testatrix bequeathed the said sum to E. 
for her life ; and at the death of E. to certain 
other persons : — Held, that the legacy did not 
upon the death of M,, "who survived the testatrix, 
pass to her heir-at-law as a persona designata, 
but that M. took the bequest absolutely. Athln- 
son y. HBstrange, 15 L. E., Ir. 340. 

Remainder to Ms Heirs Male.] — A testa- 
tor gave leasehold estate to trustees, on trust for 
his sou Benjamin, to take the rents until he 
should attain twenty-one, remainder on trust to 
support contingent remainders ; and subject 
thereto on trust for such son for life, remainder 
for the heirs male of such son ; remainder to 
tlie second and other sons of Benjamin, and 
the heirs male of their bodies, wuth remainder 





over of a like nature in favour of other children ' that the daughter took the property absojuteiy. 
of the testator and their sons : — Held, that this i Verulani (JEa,7*V) v» 13 Sim. 37d ; 12 

woul<i have been an estate tail in the sou of L. J.^ Cli.. 359. ; 7 Jur, 29o. 

Benjamin, and, being personalty, he wouki have ; A testator bequeathed to Jiis grand-daughter 
taken an absolute estate. v. Z/S/Din, 1 the interest arising out of l,aOO^. consols during 

6 H. L. Cas. 1013 ; 28 L. J., Ch. 505 ; 5 Jiir. | her life, and at her decease to descend to her 
(x.s,) 323 : 7 W. R, 340. heirs, male or female, hy paying to her uncle 102. 

per annum during his life, but the said 1,5002. 

Remainder to the Heirs of Ms Body— , stock to be by no means sold whatsoever, except 

Where Oorpus Given,"; — Devise of real and ; on failure of issue, and then to desceml to the 
personal estate in trust for A., for life, after- * testator's son and his heirs for ever Held, that 
wards for B. for Iih},and afterwards for the heirs i this was an absolute Bequest of the 1,5002. stock 
of his body, afterwards for the other sons of A., ' to the testator’s grand-daughter. Ouithy v. 
successiveiv in tail, taking testator's name ; then i I/df'wi/, 17 L. J., Oh. 16u. 

to the daughters in tail. "for want of such issue j ” Residuary trust by will to apply the rents and 
to eoiivev to Ck in fee : B. is entitled to a convey- j protits for A. during his life, and afterwards for 
anee in fail of tiie real and to the absolute pro- 1 the heirs of his body if any, and in default of 
]U‘rtv of the personal ; tlie intent being at least ' such issue over, is an estate tail in the real 
<loubtfultlie legal operation of the words cannot ] estate, and the absolute interest in the personal, 
be taken awav, and as to the personal it vested Elton v. Eason^ 19 Ves. 73 ; 12 E. R. 142. 

absolutely by such limitation, whether so in- X. T. devised an annuity of 3002. per annum 

tended or not. Cranth EuldichiEl Yes. Sea. to his wife for life, then to accumulate, to make 

a portion f tjr his first daughter who should many, 
A. devises real ami personal estate to B., for ; then in order to raise portions for other daughters, 
life, with remainder to tlie heii-s of her body ; j then to remain to his eldest son, and on his 

this limitation over is void as to the personal | decease, to the heirs male of his body, and in 

estate, and B. shall take it absolutely. Stmtton j case of his having no issue, remainder to the 
V. Payne, 3 Bro. P. 0. 99. | next eldest son and his heir male. The daughters 

.Devise to the use of the devisor's second son A. married in the life of the wife; the eldest and 
for life, without impeacliment of waste, and from two other sons of testator died, leaving the wife 
and after his decease to the heirs of his body, to without issue. This is not personal estate vesting 
take as tenants in common, and not as joint- absolutely in the eldest son (on the principle 
tenants ; and in case of his decease without issue, that it would be an estate tail in hand), neither 
to tlie devisor's eldest son B., his heirs, kc. ; and does it vest as an executory devise on the fourth 
in case both sons should die before twenty-one, son of testator, who survived ; but it is an 
over : — .Held, an estate tail in the land, ami annuity, and being exhausted by the events, 


A., by will gives bank stock, exchequer- orders, I'liene?', 1 Bro. 0. 0. 317 ; Ambl. 776. 
and other personal estate to ti for life, and after A testator gave a leasehold estate to trustees 
his death to B.’s heir, and, for want of issue, to during the term of thirty years, upon trust to 
C. for life, Ac. ; B. takes absolutely, and devise receive the rents and profits and pay debts, and, 
over to C. void, Chatham (^Ea el') y. TothlU, 7 subject thereto, “ to lay out and continue the 
Bro. P. C. 453. same at interest, upon the best security that 

Bequest of personalty to A. for life, and after they could get for the same, and shall accumulate 
A.'s death to heirs male of A.’s body for ever, the same yearly, hy making the interest thereof 
ami for want of such issue, to B. for life, kc. ; principal, and to bear interest until the legacies 
A. takes absolute intei'est, and gift over to B. is hereinafter given and bequeathed, and liereby 
void. Semble, E C\, iiom. Toth ill v. Pitt, 1 made chargeable thereon, shall be satisfied and 
Aladd. 488. paid ; and immediately afterwards the legacies 

Real and personal estate was devised to a feme shall be satisfied and discharged, or immediately 
covert for life, for her independent use and after a sufficient sum or sums of money shall be 
benefit, with remainder to her husband for life, had and received for that purpose by and out of 
with “remainder to the heirs of her body in the rents and profits of the premises ” ; then he 
tail"’ with remainders over ; and then followed bequeathed the leasehold estate to the trustees 
a deedaration in the will that “ all the aforesaid and their heirs for the term iu him vested, upon 
limitations were intended by the testator to be trust for his son B., until the son of his son B., 
in strict settlement ” : — Held, iu acconlaiice with if he had one, should attain twenty-one, and 
the certificate of the court of C. P., that, then to the trustees to preserve contingent 

su])ject to her husband's life estate, the wife remainders, but to permit such son to receive 

took an estate tail in the realty and an absolute the rents and profits during his life ; and after 
interest in the personalty. Eoufflaa v. Con- his decease, to the heirs male of such son ; and 
yeei'e, I Beav. 59'; S L. J.', Ch. 53 ; 3 Jnr. 120. for want of such issue, to the second and other 
And see S, C., 4 Bing. (N.c.) 1 : 5 Scott, 223 ; sons of the body of B., lawfully to be begotten, 

7 L. J., C. P. 43 ; 1 Keen, 410 ; 6 L. J., Ch. 51. ami the several and respective heirs male of the 

Testatrix bequeathed a leaseliold house and body and bodies of all and every such son and 
3,0002. stock to trustees, in trust to permit her sons lawfully issuing and in default of such 
<langhrm' to receive the rents and interest for issue, a similar limitation iu remainder to L. ; 
life for licr separate use ; and from and immedi- “ and then for default of such issue, upon trust 
ateiy after her daughter’s decease, she gave the to receive the rents and profits for the use and 
rents and interest to the heirs of the body of her benefit of the son of the testator’s daughter A. 
daughter lawfully begotten ; but in case her until he should attain twenty-one,” with similar 
i laughter should happen to die without leaving limitations as those in favour of B, B. and L. 
any lawful issue living at the time of her decease, died without issue: — Held, that B.’s son took 
she gave the house and the stock over: — Held, the term, absolutely. y. Lewis, 6 H. L. 
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^ 5 ! words being such as would create an estate tail 

^ "^7* ^ ^ ^ , , ; of freehold property; secus, if the words “for 

Held, also, that the trust for accumulation j life bad been added to the words “ heir male ’’ 
was not TOid for remoteness. Ih in which case the latter words might have been 

Devise of freehold and leasehold to A. for life, construed to be a mere “ desi^niatio ])erson£e ” ■ 

and after his death to the heirs of his body, their Held, the declaration that the principal stock 
heirs, executors, &c. r—Held, thisgives A. an estate should not be broken into, not sufficient to ' turn 
tail in freehold, and absolute interest in the the heir into a tenant for life beinp- liko 
WhoH. M V. Sim. & S. 409 ; 4 attempt at perpetual restraint 

D. J. (as.} Ch 28. which in the case of land would not prevent the 

Devise of all the rest, residue, and remainder creation of an estate tail. Bnttcm r TwAnhm 
of estate, both real and personal, unto A., to be 3 Mer. 176 ; 17 R. R. 53. 
placed at interest, until her age of twenty-one 

years or day of marriage, and then the whole Bemainder to the Heir of Ms Body.] — 

thereof, together with the interest accumulated ^ house, together with the furniture thereof, is 
thereon, to be paid to her, to and for her use hmited to a feme, and such heir of her body as 
during nataral life, and from and immediately should be living at her death, and in default of 
after her decease unto the heirs of her body law- remainder, over : — The female has an estate 
fully begotten, equally to be divided between in the house, and absolute property in the 
them, share and share alike, and in default of ^nmiture. 

such issue, or the death of A. before her age of ,h)evise to A. for life, remainder to the heir of 
twenty-one, or day of marriage, then unto her body (though in the singular number), is an 
(the testatrix’s) brother, is an estate for life in A. f state tail. Mdiards v. Berga venmj. 2 Vern. 

Devise to A. for life, remainder to trustees, to Bemainder to Ms Issue.]— Construction 

preserve contingent remainders, remainder to the of will, whether issue take by way of purchase 
heirs of his body, with remainder over for life or limitation. J ^ i 

^d in tail male, declaring that the respective A residue of personal estate was directed by 
devises to A., &c., and their respective heirs male, will to be divided equally amongst the testators 
are on condition of taking the testator’s name ; sons (named), share and share alike, as tenants in 
the residue of the personal property bequeathed common, and to the issue of their several and 
to A., on attaining the age of twenty-four, to go respective bodies lawfully begotten ; but in case 
over if he died under twenty-fom', without of the death of any or either of them without 
leaving any child or children living at or -born in issue, lawfully begotten, living at the time of his 
due time after his death. Codicil giving an or their respective deaths, then the part or share 
aftei -pui chased leasehold for years for such of him or them so dying to go to the survivors and 
estate ami estates, and in such manner and foim survivor equally, share an<l shai-e alike and to 
as the real estates a.re devised by the will, and the issue of their several and respective bodies 
with, unclei, and subject to the like limitations, lawfully begotten : — Held, that the beonests to 
tiusts, conditions, &:c. A. takes an estate tail in the four sons passed absolute interest, but that 
the treehold, and the absolute interest in the on the death of one of sueli sons without i«sue 
leasehold estates. BroumUr y. the shares survived to his brother. Lmn y' 

o74 ; 1 Mer. 271. M'dclell, 1 Madcl. 467 ; 16 R. R. 248. 

T ^ - 1-0 r I. . Devise to devisor’s mie of all his real and 

Where Interest Given.]— Remote limita- personal estates for her life, “ after her ” to A 

tion: devise of 400^. to be put out on gootl and his male issue: “for want of male issue 
^curity for T. B. that he may have the interest after him,” to B. and his male issue : for want 
for Ins hte and for the heirs of his body ; if he of male issue, to two others and their male issue 
dies without issue, then over. The wdiole property An absolute interest in A. as to the personai 
vests ill the first taker, and the limitation too estate. Benny i9 Tes 545* 1 Mm- 90* 

remote. Butterfield Butte-rfield^ 1 Ves. Sen. 13 R. R. 255. * ’ ’ “ ^ 

property to a man and 

Intel est of a sum given to A. for life, at his his issue is an absolute interest, but a limitation 
death to devolve to the heir of his body witli over for want of issue living at his death is 
remainder over, vests the principal sum abso- good. Ih.. 547. 

lutely in A, Rohbmn^.Fltzherlert, 2 Bro. C. 0. _ A bequest to" all the children of A. and their 
. . r . 0,1 Ann? i,- 1 1 , I, ■ share and share alike, and to be paid twelve 

Testator directs 20,O00Z. which he has m the months after the testator’s death, is an absolute 
three per cents, to ^ hnnly fixed there, to gift to such children of A. as are living at the 
remain during the life of his wife for her to testator’s death. Futtn- v. Ommu/m i Russ' 
receive the interest, and after her death to be in 70 ; 6 L. J. (o s ) Ch 54 • 98 R R 6 
the same manner firmly fixed on the infant W.C. A testator "bequei^thed " the' residue of his 
“to bo so secured that he may only receive the estate to his widow, intrust to applv the pro- 
iotorest during his life, and after his decease to eeeds for her own use, and at her dlrth he rave 
the heir male of his body, and so on in succession what should then be remaining of snch residuary 
to the heir-at-law, male or female”; with a moneys equally among all the daughters of A. 
direction that the principal sum is never to be and their issue, with binefit of suiTivorshio and 
broken into, but the interest only to bo received ; accruer (which latter clause was not .set foki in 
“his intent being that there should always be the hill) :-Held, that a, laughter of A., whodied 
the iirterest to support the name of Cobb as a in the lifetime of the widow, took no share, and 
private gentleman ’ Though the intention tie that two surviving daughters took the whole 
manifest to give only a hfe interest to W.O., yet residue absolutely. Giih, v Tuit 8 Sim 132 • 
there being nothing to shew that the word “heir 5 L. J., Gh. 344 ’ * ’ 

A testator bequeathed ten Pelican shares to 
Held, that , C. took an absolute niterest, the ■ his son, and his heirs, executors, administrators, 











— Construction, 


children :— Hel<l, that the chihlren took estates 
tail in the realty^ and absolute interest in the 
and 'that cross remaimlers were not 
regard to the leaseholds. "■JBemer 


and assigns for ever, “ he paying the prohts of 
eight to the testators daughters for life” ; and 
after their tlecease the daughters’ shares were to 
‘•return to his son and his issue'’; and ‘‘in 
default of such issue” there was a gift over to 
the daughters aiul their issue ” : — HeliLthat sub- 
ject to the life interest of the daughters the son 
was absolutoiv entitled to the shares. Ilpdffes v. 
JI(i)‘pin\ P Beav. 479 : lU Jur. 578. 

A testator appointe<l his executors guardians 
of his cliildren until they shouLl attain the age 
of twenty-live, and he desired tliat all his estate 
(which consisto<l of personalty only) should he 
ef.[ually divided among his four eliildren. share 
and share alike. He then gave certain powers 
to his executors, and at tiie end of the will came 
this passage : " And i hereby direct that all 
moneys inherited by iny (laughters under this 
will shall be placed in the hands of trustees 
appointed by their guardians, to be settled on 
them for the sole use of themselves and their 
lawful issue” : — Held, upon the petition of a 
daughter who attained her age of twenty-live 
and was unmarried, that she was entitled to her 
share absolutelv. Samuels. Samiwl, 14 L. J., 
Ch. 222; 0Jur.‘222. 

A testator by his will gave 4,000^, to be ' 
invested in stock in trust to pay the dividends 
to his daughter S. during her coverture, and 
upon the death of G., her husband, to transfer 
the capital to her for her sole use ; but in case 

G. should survive his daughter, then in trust for 

H. , F., E., A., and W., his five sons, and their 
respective issue (if any), to be divided among 
them in equal shares and proportions, such issue 
to take per stirpes, and not per capita ; he also 
gave the residue of his personal estate to his 
sons, H. F., E,, A., and W., “and their respective 
issue (if any), such issue to take per stirpes, 
and not per capita, to be divided among them 
in equal shares arul proportions ; the shares of 
such of them as shall have attained the age of 
twenty -one years to be paid to them respectively 
forthwith after the testator's decease ; tiie shares 
of such of them as should be under that age to be 
paid to them when and as they should respec- 
tively attain such age”: — Declared, that, S. 
dying in the lifetime of G., the sons of the 
testator living at such event would be absoluteh- 
entitled to the stock iii equal shares, but if any 
of the sons should die in the lifetime of S. 
leaving issue, such issue, if living at the death of 
B., would be entitled to the share or shares of 
the fund which their parents would have been 
entitled to if living, such issue to take such 
shares equally among them, and adjudged, that 
the sons living at the death of the testator took 
an absolute interest in the residue. Dictum, 
that if any of the sons had died in the lifetime 
of the testator, his children, living at the death 
of the testator, would have taken, by substitu- 
tion, the share of the parent. Whether grand- 
children orjnore remote descendants would take 
as issue, and in what proportions, qiuere. JPear- 
AvuA V. Stephen^ 5 Bligh (x.S.) 203 ; 2 Dow & Cl. 
328. 

Bequest of personalty to four daughters “ and 
their issue” : — Held, that they took absolutely. 
Stanhope^ Li re, 27 Beav. 201.' 

A testator devised real and personal estate 
to A, for life, with a direction to* the executors, 
after A.’s death, to divide it amongst all her 
children and their lawful issue, share and share 
alike. There was a gift over of the leaseholds to 
other persons on a total failure of issue of the 

mu XV* 


personalty , 
to be implied in 
V. XowelL 25 Beav. 551. 

A testator gave a .share of his estate to L., 
subject to the condition that L, should receive for 
professional services 150i^, in some one year, and 
the executors were to invest the principal, and 
pay D. the intfest ; “ and in the event of his 
death, he being at the time unmarried, or not 
leaving legal issue, or not having fulhHed the 
above conditipn,” then there wms a gift over. _ L. 
never fulfilled the condition, but died leaving 
lawful issue Held, that his representatives 
took the share, Lfiio y. Thorp, 25 L. J., Ch. 75 ; 
1 Jur. (N.S.) 1082 ; 4 W, E. 69, 

A testator gave the interest of all his money 
in the funds to his daughter, and he desired his 
outstanding money to be put into the funds. 
He then desired the interest of the moneys 
directed to be put into the funds to be paid to 
his daughter, “as and for her own and issue’s'’ 
proper moneys.” But in the event of her dying 
without issue, he desired the whole of his fundecl 
property to be divided between his brothers and 
sisters and their children. The daughter died 
without issue Held, that she took the funds 
absolutely, and that the gift was inoperative. 
J ndrmo,P TFill, In re, 26 Beav. 608 ; 29 L. J., 
Ch. 291 ; 6 Jur. (N.s.) 114 ; 1 L. T. 319. 

Devise of a freehold estate to the testatoi-’s 
illegitimate son W., “ to have and to hold during 
the term of his natural life, and, in case he have 
issue, then . it is my will they should jointly 
inherit the same after his decease.” In a subse- 
quent part of the will the testator devised and 
bequeathed the rest and residue of his effects 
real and personal, not thereinbefore disposed of, 
to his said son, “but in case my son W. dies 
without issue, then it is my will that the wiiole 
of my property be ascertained ; and, after be- 
queathing certain legacies and annuities, the 
rest and residue of my property, together with 
the before-mentioned annuities as they drop off, 
I give in equal proportions to A. and B.” : — 
Held, that the illegitimate son took an estate tail 
in the real estate, and an absolute interest in the 
personalty. Ward v. Ber'il, 1 Y. k J. 512 ; 30 

R. E. S40' 

The testator gave the sum of 500/. stock to 

S, T., to receive the interest during life, and 
then to her issue ; but in case of her death 
without issue, the said .500Z. stock to be divided 
between her father’s children by his second wife ; 
and in default of any children by his second wife 
being living at the testator’s death, over : — Held, 
tliat\s. T. took an absolute interest in the sum 
of 500/. stock. Att.-Ge.ri.Y, Bright, 2 Keen, 57 ; 
5 L. J., Ch. 325. 

Gift of stock in the public funds upon trust to 
! pay the dividends to the four brothers and two 
sisters of the testator in equal shares for their 
respective lives, and after their respective 
deceases, to pay the dividends unto and amongst 
the eldest sons or son of his said brothers, and the 
survivors or survivor of them, for their lives or 
life, in equal shares and proportions, upon their 
attaining twenty-one, with a provivsion for 
maintenance in the meantime; and after the 
decease of such eldest sons or son, to pay the 
said dividends unto and amongst the eldest male 
issue only for the time being of their bodies 
ad infinitum, for ever Held, that the bequests 
to the brothers and sisters of the testator were 
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Talid ; that the bequests in remainder to the 
four eldest sons of the four brothers, each of 
whom had a son living at the death of the 
tesTator, were valid, but that such eldest sons 
took absolute interests in their several shares of 
such stock ; that, according to the language of 
the will, the issue of the nephews would take, if 
at all, as purchasers ; but if the limitations to 
their issue male should be construed as words of 
limitation, the nephews would have taken a life 
estate only. Harvey Towcll^ 1 ] 17 

L.J., Ch. 217; 12 Jiir. 211. 

Testator gives the accumulation of rents till 
A. should attain twenty-one, to be laid out, and 
to permit A. to receive the interest during life ; 
after his death, he gives the said moneys to the 
issue male of A., and in default to the plaintiffs ; 
A. died without issue; the issue ^vould have 
taken as purchasers, and therefore the limitation 
to the plaintiffs takes place. Kmalit v. Bllu, 2 
Bro. C. C. 570. 

Devise of leaseholds on trust for A, for life, 
anti afterwards to his issue male severally and 
respectively, according to their seniorities ; and 
in default to his heirs, according to their 
seniorities ; and in default over Held, that 
A. took an absolute interest. Jordan v. Lowe, 
6 Beav. 350. 

^ The word “ issue ” is construed differently in 
limitations by wnll of real and personal property, 
because of the different order of succession to 
such property on the death of the owner intes- 
tate. WyncNs Trysts, In re, 1 Sm. & G. 427. 
Affirmed 5 De G. M. & G. 188 ; 2 Eq. B. 1025 ; 
23 L. J., Ch. 930 ; 18 Jur. 659 ; 2 W. B. 570. 

J. W. bequeathed to A. M., the wife of B., 
“ an annuity for her life and the issue from her 
body lawfully begotten, in failure of wdiich to 
revert to my heirs ; and I request that K. and 
T. will act as trustees for the said A. M., so that 
the said annuity may be secured foi* her sole use 
and benefit” Held, that the word “ issue,” in 
this gift, must be construed a word of purchase 
— that A. M. took an equitable interest only 
for her life, and that upon her death the children 
and other issue took the annuity as a class in 
equal shares as joint tenants. ‘The authority 
of Lord Thiirlow’s decision in Knight v. Mlis 
(supra) upheld. Ih. 

In construing bequests of personal estate it is 
not correct to apply rules which, with reference 
to real estate, have been derived from laws of 
tenure, such as that “issue” or “heirs of the 
body ” shall be prima facie words of limitation ; 
but the intention must decide the construction. 
Per the Lord Chancellor and Sir G. J. Turner, 
L.J. Ih. 

The authorities do not bear out the general 
proposition sometimes found in the report, 
namely, that the same words in a will which 
would create an estate tail in realty will give 
the absolute interest in personalty. Per Sir 
G. ,1. Turner, L.J, IK 

^ A deed was executed in 1797 putting a par- 
ticular construction upon the will. A. M., not 
being a party to the deed of 1797, executed a 
deed in 1808, previously to her marriage, which 
deed recited the former deed : — Held, by Knight- 
Bruce, L,J., that, as against the issue of the 
marriage, A. M. was bound by that recital, and 
could not put an opposite construction upon the 
will. Ih, , ^ ^ 

A testator gave certain leasehold houses to his 
wife for her life ; and after her decease, to the 
niece A. for life for her separate use, and after 


her decease, to the issue of the body of A. lawfully 
begotten ; and if A. should die leaving no issue, 
then to B. A. died, leaving three children : 
— Held, in conformity with WynelCs Tru;sts, 
In re (supra), that A. took only an estate for 
life. Qolduey v. CrahK 19 Beav. 338 ; 2 W. B 
579. 

Devise of real and leasehold estates together 
to A. for life, and after his death to the male 
issue of the body of A., in equal shares and pro- 
portions, the leaseholds being the bulk of the 
property Held, that A. took an estate tail 
in the freeholds, and an estate for life only in 
the leaseholds. Jackson v. Calcert, 1 J. k. H 
235. 

A testatrix gave real and personal estate upon 
trust for all her children after they should attain 
twenty-one, share and share alike for their re- 
spective lives, and after the death of any of them 
before attaining twenty-one, upon trust as to the 
share of the child so dying for the issue of such 
child in equal shares and proportions, and their 
respective heirs, executors, administrators, and 
assigns, but if there should be but one such child 
who should attain the age of twenty-one (which 
event happened), upon trust as to the whole 
property for such child for life, with the re- 
mainder in trust for the issue of such child, and 
their respective heirs, executors, administrators, 
and assigns as tenants in common : — Held, that 
the word issue was to be construed as a word of 
purchase, and that the testatrix’s only child took 
an estate for life with remainder to her issue as 
tenants in common in fee as to the realty, and 
absolutely as to the personalty, JBamilster v, 
Lang, 17 L. T. 137. 

Bequest of chattel interest in houses to E. 
(who afterwards married, but died without issue) 
for life, and to his issue in case he shall marry 
Held, to give a life estate only to E. Foster v. 
Wyhrants, Ir. B. 11 Eq. 40. 

d. Grifts Over of TTiadisposed-of Interests 
in Personalty. 

After Life Interest.]— One devises that such 
part of his personal estate as his wife should 
leave of her subsistence shall go to liis sister; 
devise over good. Ujpwell v. Halsey, 1 P. Wms. 
651; 10 Mod. 441. But see 2 Yes. Sen. 532; 

1 LI. k G, 298. 

Testator gave his whole property to his wife, 
making no express provision for his daughter ; 

“ but in case of death happening to his wife, 
desired his executors to take care of the whole 
for his daughter.” The wife shall have the 
whole for life only, with remainder absolutely to 
his (laughter. Wall v. Buslihy, 1 Bro. C. C. 489. 

A testator directed his dk)ts and funeral 
expenses to be paid, and gave to his wife all his 
estate, effects, goods, chattels, houses, lands, 
moneys, securities for money due or growing 
due, every matter and thing whatsoever and 
wheresoever the same might be at the time of 
his decease, for her sole separate use and benefit ; 
and he further directed that at her decease what- 
ever remained of his estate and effects should go 
to and be equally divided, share and share alike, 
among certain specified persons, or such of them 
as should be then living : — Held, that there was 
a substantial gift after the widow’s death. Ojw- 
stahle V. Bull, 3 De G. k Sm. 411 ; IS L. J., Ch. 
302 ; 13 Jur. 619, 

Held, that the widow was entitled to an estate 
for life only in the residuary personal estate of 





tsiie testator after paTitient. of bis debts ,and i context, that the daughter took for life, with a 

funeral and testamcntarv expenses. I testamentary power of disposition, Norton v. 

V, Bull. 22 L. J.. Ch. 1821 ’ Bot^tou, 16 Sim, 552 ; 18 L. J., Ch. 219 ; 13 Jur. 

Uift bv will TO A., and in the event of her j 247. 
death, over. By coilicil the testator left all he j A testator bequeathed the residue of his 

possessed to A,.^ls stated in his will, wishiinr her ! personal estate to his widow in trust, to apply 


to pay certain legacies.; “and at A.'s death 
I wish all remaining to be for tlie benetit of B. 
and her children"' : — Held, that A. roc'ik a life 
inrcTOst only, with remainder to B. and her 
ohiltiren as ioiiiT tenants. Afl'inu In re, 11 Jur. 
(N.s.) bbl : '13 L. T. 347 : 14 W. E. IS, 

1‘^ W hr will '"'■nve {‘ertaiii freeh 


the interest and proceeds for her own use, and 
after her decease he gave what should be 
remaining of sueh residuary moneys unto and 
equally amongst all the daughters of T. D. and 
their Issue, with benefit of survivorship and 
accruer. T. D. had three daughters living at the 
F. W. by will gave certain freehold and | testator’s death. One of them died without 
leasehold estates to" trustees in trust for his ’ isstie in the lifetime of tlie testator’s widow, 
wife for iier life, and after her death he gave^ Tlie two others survived the widow, and had 
the same unto, amongst., and between a class I issue living at her death : — Held, that tiie two 
of persons, naming them, share and share alike : j surviving daughters were entitled to the whole 
and after their decease, to three children, share J of the residue absolutely. Glhln v. Ta'it^ 8 Sim. 
and siiarc alike. The will contained a residuary j 132 ; 5 L. J., Ch. 344. 

gift. After the tleath of the testator and his | A. by his will gave all his real and personal 
wife one of the class died without issue: — ; estate "to his wife, with full power to sell his 
Held, that he was not entitled absolutely to I landed property in her lifetime, or to retain the 
the share given to him, but that on his death ; same during her lifetime, and to dispose of one 
without ' chib Iren, as the will contained no | moiety of such real and personal estate as she 
express words to shew that an absolute interest i might be possessed of at her decease by her will ; 
wns intended, the share fell into the residue. ! an(l he gave the other moiety of such realty and 
lf7/tcr,s* v. Watn‘,s. 26 L. J,, Ch. 624 ; 3 Jur. (N.s.) | personalty as might remain in his wife’s posses- 
<>54. Sion at her death to C. (but not until after his 

E. and A,, sisters, -were tenants in common of j wife's decease). C. predeceased the testator's 
freehold and leaseliold property. E. by her will | widow, wito sold the wirole real estate and died ; 


gave all her estates ami eifects, both real and 
personal, to A. absolutely, and by a codicil 
wiiich she <lirected to be taken as part of her 
will she gave, after the » loath of A., “fill 
}>ropei’ty of mine wiiich may then be remaining ” 
<excopt a house and furniture) to my brother 
W. B.” and three other persons in certain 
p)ro] 3 ortions, “ nyy brother 'VV. B. to have one- 
half of the propei'ty for his wiiole and sole 
-tiisposal.” A., wiio survived E. a year and 
'Cight months, remainetl in posHCSsion of the 
wiiole of the proi>erty, and -by her will gave a 
portion of it to W. B. for life only, and after 
his death to other persons. On bill filed by 
W. B, for administration of both estates : — 
Held, that the intention of .E. w^as, construing 
the tw'O instruments together, that A. should 
have a life interest only in her property. 
Bihhem v. Potten, 10 Ch. D. 733; 27 W. R. 
.304. 

A testator possessed of personal property gave 
a beneficial ami apparently absolute interest in 
it to his wife, wiiom he made his sole executrix, 
but with a ilirection that, in case his property 
ishould be more than she wanted to live on for 
her lifetime, she was to give w-eekly the remainder 
to the testator’s two daughters so long as she 
live<l ; and he directed the whole of his property 
to be sold, and the money to be put into the 
Bank of England in trust as might be tliought 
best for her and those in trust ; — Held, that the 
wife tookbeneficiallj’-an interest for life only ; that 
the gift to the daughters was invalid ; and that 
there was an intestacy as to the beneficial interest 
in the capital after the wi( Iowa’s death. Hudson 
V. Bnjunt, 1 Coll. 0. C. 681. 

Bequest of residuary personal estate after de- 
‘Ceasc of testator’s widow, or her marriage in his 
slaughter's lifetime, to his ‘‘daughter, the same 
to be always consitlored as vested in her upon 
her attaining her age of twenty-one years, and 
to be subject to her disposition thereof ” ; and in 
case Ins daughter should die “ without attaining 
twanty-one, or without disposing by her will 
*of the property,” then over: — Held, upon the 


but the purchaser only paid half the purchase- 
money, on the doubt whether one moiety was 
not undisposeil of. On bill filed by C.’s repre- 
sentative : — Held, he was entitled to one moiety 
of the purchase-money with 4 per cent, interest 
from the widow^’s death. Costs of tlie plaintiff 
ont of the moiety of the purchase-money, the 
purchaser and widow^’s executor paying their 
owm costs. Phillips V. Powell^ 3 W. R, 2. 

Testator, reciting his intention to dispose of all 
his property, and that his daughter was likely to 
die (of a violent distemper), left his wife, if she 
died, the revenue and tlividends of such property ; 
but if his daughter lived, directed that his wife 
should only have her dowmr, giving the residue 
and dividends to that <laughter ; if she died 
without children, testator gave his brother “ all 
that should be left ” ; the daughter survived the 
testator, but died of the same illness without 
issue : — Held, that the mother w-as still entitled 
for life, and that the words “what should be 
left” constituted a good residuary bequest to 
the brother. Duhamel v. Ardosin, 2 Ves. hsen. 
162. ■ ■ ■■ . 

After Life Interest with Power of Disposition.] 

— Testator gave the residue of his personal estate 
to his wife, desiring her to provide for his 
daughter, A., out of the same, as long as she (his 
wife) should live, and, at her decease, to dispose 
of what should be left among his children, in sueh 
manner as she should judge most proper. This is 
not an absolute trust for the children after the 
death of the wdfe. PusJwmn v. PiUlter, 3 Yes. 7. 

Bequest to A. and B. of a fund, upon trust to 
invest on security, and to apply the interest on 
the principal for the benefit of C., in such way 
as A. and B. should think fit, during the life of 
C., and so that A. and B. should have entire 
power over the fund, to dispose of the principal 
and interest or any part thereof or to withhold 
the same, as they should think fit, -without being 
accountable to 0. Or any other person ; and on 
the death of 0., in case the said sum or any part 
thereof should be undisposed of, to stand possessed 
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thereof on the trast therein mentioned. A. and ’ of his pmperty durhifr their joint and several 
B. paid the income to C. during their lives, and i lives, subject to legacies and annuities, and added, 
died, leaving C. surviving Held, that C. was “In leaving my property to my three nieces, as 
absoiutelv entitled to the capital, txiide v. co-heirs, it is my wish that if iny grand-nephew, 
WoHhbiqtmi. IS L. J., Ch. 303 ; 13 Jur. 847. J. W. C,. conducts iiimself to their satisfaction. 

A devise of all the testator’s property in trust that the (sic) shonld lea^c him the pioperty I 
for his niece, subject to a discretionary power in now leave to^them. ’ J, "VV. C. died in the life- 
t he trustees, on her attaining twenty-one or mar- time of M., L., and K. 1 here was no evidence 
riao-e to set tie the whole, or siich part as they should that J. W. 0. did. not conduct himself to their 
thinhfit.iiponhcrandher children, if she should satisfaction. E. havjng died Held, that M. 
have any, with remainder, in default of children, and R. were entitled to the testatorV real estate 
to her mother absolutely. The niece attained for their lives only. 2Ioore \ . dhdlwtt , ll h, ll,, 
twentv-one, but before anv settlement was made Ir. 20(>. 

under the power she died without having been A testator by his will gave all Ins property to- 
married Held, that the power could not then his widow “for the term of her natural life, to be 
be exercised, and that her heir was entitled to disposed of as she may think proper for her own 
the whole of the real estate. LancmMre v. use and benefit according to the nature and 
LmicaMre, 2 Ph. 657; 17 L. J., Gh. 270; 12 quality thereof,” and “in the event of her 
Jur. 363. decease, should there he anything remaining of 

Beque^'t of household goods, &c., after pay- the said property or any part thereof,” he gave 
ineiit of debts. &c., to testator’s wife for life or “said part or parts thereof” to certain persons : 
widowhood, t\dth power to her to sell same as — Held, that the widow had no power to dispose 
she should think fit for her own benefit and the of the property by will, and that on her death it 
maintenance of testator’s nephew, &;c., during went to the ulterior takers namctl in the hus- 
their minority, with a bequest over on death or band’s will. Thomatm'a Bstate, In rc, Hernhiif 
second marriage of wife of the same, or so much v. Banmv, 49 L. J., Ch. 622; 14 Ch. D. 263; 
as should then remain, to such nephew, &c. : — 43 L. T. 35 ; 28 W. R. 802 — 0. A. 

Held, that willow was entitled to residue for her Whether she took anything more than a life 
life or widowhood, with power to apply any part estate, with a right to enjoy the property in 
of the capital for her own benefit, proper main- specie, quiere. Ih. 

tenance of nephew, &c., during minorities, and A testator, by his will, gave his residue to his- 
that, on <leath or marriage of widow, remainder wife absolutely. By a codicil he revoked this- 
of capital unapplied was well limited over. Su-r~ gift, and after making a specific gift, gave his 
man v. Surma, n, 5 Madd. 123 ; 21 R. R. 286. residue to his wife “ for her own absolute use and 
A bequest of residue to trustees, upon trust to benefit and disposal” ; but, without prejudice tO' 
permit the testator’s wife to receive the annual the absolute power of disposal by his wife of all 
produce for her life, with power to apply to the said residue, in case at her decease any part 
her own use such parts of the capital as she thereof should “ remain undisposed of ” by her, 
should think proper : and after her decease, upon he gave the same to two other persons equally as- 
trust, as to such portions as should remain after tenants in common, subject to the payment by 
such application of any part thereof by his wife, them of his wife’s debts ami funeral expenses : — 
for such persons as she should by will appoint ; Held, that the testator’s wife took a life intepst, 
and in default of and subject to any such appoint- with a power of disposition by act iiiter vivos,, 
ment, in trust for certain persons named : — Held, but not by will. Pounder, In ra, M' iUfama y, 
that the widow took a life interest only in the Pounder, 56 L. J., Ch. 113 ; 56 L. T. 104. 
residue, with power of disposition of the capital, 

and of appointment by wd 11. Soott v. Josselyn, After G-ift of Absolute Interest.] — ^5Vif e, bavin g- 

26 T5eav. 174; 28 L. J., Ch. 297; 5 Jur. (N.s.) a power to dispose, by will signed and sealed by 
560, ber, of BOOZ. in the hands of trustees, having- 

A wife by will appointed real estate to her made a will, agreeably to the power, afterwards' 
husband upon trust for his own use for life, makes a testamentary paper, by which she gives- 
“ with ))Ower to take and apply the whole or any it to her husband, but so much as shall be 
part of the capital arising therefrom to and for remaining at his death, &c., to her brother ami 
his own benefit,” after his death, “ subject as sisters. This paper is not sealed, found annexed 
aforesaid,” over to Other persons. The husband to the will by a wafer, and is on a stamp; — 
died without exercising the power : — Held, that Held, that it vested absolutely in her husband,, 
he had only a life estate, and that the property and it was decreed to be paid to him, the pro- 


went to the persons to wTiom it was given in perty not being sufficiently certain to raise a, 
remainder after his death. Pemiorh v. "PennocK trust. Sprange v. Barnard, 2 Bro. 0. C. 585. 

41 L. J., Oh. 141 ; L. R. 13 Eq. 144; 25 L. T. Gift by will to A. to be pj^id to him at twenty- 
691. one, with a bequest over, in the event of dying- 

A testator gave Ms personal estate “for the use under that age, or afterwards without heirs, ami 
of his wife, not doubting but she would exercise intestate: — Held, an absolute interest in A. on 
due <liscretion and economy in expending the his attaining twenty-one. Outhhert v. Purrier, 
same, the whole to be under the care of his wife Jac. 415 ; 23 R. R. 104. 

and the other executor, who were likewise J. gives the residue of his estate to his daughter 
requested to pay out of the same all just debts ; 0., to dispose of as she shall think fit ; but if 
and after the decease of his wife he gave the she should die unmarried, or intestate, then what 
residue to he equally divided in five shares ” : — was left to her should go to his brother’s chil- 
Held, that the wmrd “residue” meant “I'esidue dren. 0. possessed this residue, and disposed of 
after payment of debts, and that the wife took it in making purchases, and taking securities in 
a life interest followed by a gift over. Brooks, her own name. She afterwards died intestate 
lire, 2 Hr. & Sra. 362; 34 "L. J.y CM 616; 12 and unmarried; — Held, that all her personal 
L.'T. 172 ; 13 W. R. ’573. estate belonged to her next of kin ; and that no 

A testat-or left to M., E., and R, the entirety part of it could be considered as the specific- 
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or second marriage, to divide equally between 
his said sons and his two daughters ; and on the 
decease of either of his sons or daughters, or the 
children of his sons or daughters, then to their 
children ; and in case any person becoming 
entitled to his property shotihl attempt to sell it, 
then he should forfeit his share : — Held, that the 
hret takers, the children of the testator, each 
took his share absolutely, subject to the annuity. 
Bartlett r. Bartlett, 11 L. J., Cli. 11. 

A testator bequeathed his residuary personal 
estate (after a life interest) to his grandson to 
and for his own use : biit if he should die under 
twenty -one without leaving lawful issue, or if lie 
should attain twentyoiie and die without leaving 
lawful issue, and without having disposed of the 
same by his will or otherwise, then over : — Held, 
upon the construction of the whole will, that in 
the event (which happened) of the grandson 
attaining twenty -one, he took an absolute interest. 
Yaldcn, lure, i De G. & G. “>3. 
j Bequest of a legacy to A. to be paid at twenty- 
! five, or betiveen twenty-one and twenty -five, if 
i the executors should think proper, and inain- 
' tenance in the meantime, with a limitation over, 
in case A. should not receive or dispose of it by 
will or otherwise in his lifetime. The limitation 
over held void. Itonii v. Bos.s, 1 J. W. 154 ; 

20 R. R. 268. 

Where a money fund is given to a person 
absolutely, a condition cannot be annexed to the 
gift that so much as he shall not dispose of 
shall go over to another person. Wathlna v. 
Williams, Harrerd v. Church, 3 Mae. & G. 622 *, 

21 L. J., Gh. 601 ; 16 Jur. 181. 

W. D. devised certain estates to B. D., with a 
power to sell and dispose of the premises, or to 
raise any sum or sums of money by way of mort- 
gage or otherwise, as he should think proper, with 
a proviso that such portion of all and every sum 
and sums of money so raised, “ either by sale or 
mortgage, as shall be unexpended at my decease,” 
&c., should be charged by him on certain property 
of his own, in favour of other parties : — Held, 
establishing the validity of mortgages executed 
by B. D., that this proviso did not operate as a 
condition precedent, but was a limitation over of 
so much of the money to be raised by R. D. as 
should be unexpended. Ih. 

A testator gave to his wife the residue of his 
personal property, with a proviso that, if not dis- 
posed of by her in her life or by her will, it should 
go over. It passed as part of her property by her 
will, although not specifically noticed. Bourn v. 
GiUs. 1 Russ, k M. 614 ; 'Tam, 414 ; 8 L. J. 
(O.S.) Ch, 15L. 

Be(piest of personal property in trust for A, 
(a marrieil woman) for her separate use ; with 
a power of disposing by will (except to par- 
ticular persons)!; “ and in case she dies without a 
will, I give all that may remain at her decease 
to B.,” followed by a gift of all the rest and 
residue” to A., who is appointed executrix : A. 


personal estate of her father, or go to his brother’s 
children. Liohthuree v. (tilL 8 Bro, P. C. 250. 

A resratra- bequeathed liis residuary estate to 
"Iier executors. a<hnini?triitors. and 
assigns" ; hut if die tiled intestate, then his will 
wn^> That it duuild be be-quearheti to A. attil B. Tlie 
wife predecea-etl the testaior : — Held, inde[ten- 
dently tU' thur eireum^taiiee, that the gift over, 
idteran absoiiue interest, was voitl, J£n(ihe,s v. 
A7/;.v. 20 Bcav. 108; 21 L. J.. Ch. 351:'! Jur. 
(X.S.) 816 ; 8 W. IL 81ti. 

A testator gave real and personal estate upon 
trust for the lA-netit «sf his son to vest in him rai 
his artaining twenty-one. He then directed 
that in ease his sun sliould die under twenty-one, 
or having attained tweiiry-oiie, should not have 
nuule a will, then the property should go over. 
The son atttiined twenty-one, aialdied intestate : 
— Meld, that tlie real and personal estate vested 
in him absolutely at twenty-one. and that, there- 
fore, tiie devise over was repugnant and void. 
Ihdmen v. (riuhoii, 20 Bear. 11)8 ; 25 L. J., Ch. 
317 : 2 Jur. (X.S.) 8S8 ; 4 W. R. 415. 

A. devised real estate to his second son in fee if 
lie attained twenty-one, charged with a legacy to 
a daughter, and if the second son died under 
twenty-.oiic, then to the eldest son when he 
attained twenty-one, charged with the legacy ; 
ant I in case it should happen that all the tes- 
tator's three children should die without issue, 
and without aiipointing the disposal of the estate, 
then over : — Held, that the devise over was 
repugnant and void. GuUlcer v. Fewta?, S De 
G. M, k G. 167. 

A testator gave all his q>roperty, consisting of 
realty and personalty, to his three children, A., 
B., ami, C., share and share alike, the share of A. 
to be for her during her life, and then to be 
divided among her children at twenty-one ; and 
if she leave no children, or all her children die 
under twenty-one, then the one-third share to be 
divided between B. ami C. ; but in ease B. and 
0.. or either of them, should die intestate, his or 
their share or shares was or were to be divided 
between their children respectively, share and 
share alike : — Held, that the gift over in case B. 
and C., or either of them, should die intestate, 
was void, as being annexed to a condition repug- : 
nant. Barton v. Barton, 8 K. &; J. 512 ; 3 Jur, 
(^?.S.) 808 . 

The rule that such a condition is repugnant 
when annexed to an absolute interest previously 
given ill the same will is the same whether the 
subject-matter be real or personal estate. Ib, 

A testator made an indefinite bequest of the 
interest of his residue to a class of children 
cciually, witli a declaration that they should 
have the right to will away their shares on their 
deaths. There was a gift over, if they should 
omit to make their wills ; — Held, that they took 
absolute vested interest, and not a life interest, 
with a power to becpioath, and that the gift over 
was void for repugnancy. Weale v. OUive, 82 
Beav. 421. 

The testator be(iueathed a leasehold house and 
premises, with the furniture and plate, to his 
son, and added, “ and should he die without heir 
or will, the proiits of the said house to be euuallv 



hold estates to her during her life ; and after — Held, that the wife took a life interest only in 
making provision for certain legatees and annui- the plate, and that, as she had not disposed of it 
tants, he gave his freehold estate, after the death during her life, it fell into the residue. KHj)in.(Use 
of his wife, to his grandson, and all the money v. Lvjingluvm^ 3 Jo. & Lat. 186 ; 9 Ir, Eq. R. 
(if any) that should be remaining, after payment 129. 
of his vp'ife’s just debts, he gave to legatees 

named as tenants in common equally. The j Gift for Maintenance of Adult.] — Devise of 
widow died shortly after the testator intestate : j real estate in trust to raise an annual sum for 
— ^Held, that she took an absolute interest in the j the support and maintenance of an adult, held 
residuary personal estate, and that it belonged j to create a trust for his benefit generally, and 
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F. E.. the absolute gift to her* was not cut down j to her next of kin. Perry v, JJerrift, 43 L. J., 
by the subsequent bequest over, and that that j Gh, 608 ; L. R. 18 Eq. 152 ; 22 W . R. 600, 

1 c,.... Phill'fp^ V. ' ^ fiiTT/l an+fL-T>il iti tnisi' fnr W flip 


A fund was settled in trust for W., the illegi- 
timate daughter of the settlor, for life, and in 
the event, which happened, of her not at her 
death being under coverture, for her absolutely ; 
with a proviso that if any estate, interest, "or 
PUrt V. H'Uffhes^ 6 Beav. 342 ; j benefit should, under the powers and provislmis 
' of the settlement, be undisposed of, or in tlie 


bequest w’as void for uncertainty, 

JEa^tivooil, LI. & G. t. Sudg. 270. 

Bequest of residue to A. for life “ and whatever 
she can transfer to go to her daugliters,” B. and 
C. Held, that the gift to^B. and C. was void 
for uncertainty. 

7 Jur. 523. 


Bequest of a residue to the testator’s father, j events which should happen, would but for the 
to spend both principal and interest, or any j proviso he held in trust for the crown or, belong 


beneficially to the crown, then and in every such 
case the estate, interest, or benefit should belong 
to and be held in trust for her father for life, 
and after his death for her mother. W. having 
died intestate, the crown claimed the fund 
Held, that the fund vested absolutely in W. at 
her death, and that the gift over was repugnant 
and void ; and consequently that the crown was 
entitled to the fund. Wilcoclts^ In re, 1 Ch. D. 
229. 

Death of First Donee in Life of Testator.] 

— See sub tit. Lapse, post, cols. 1596, et seq. 

e. Grifts to benefit in Particular Manner, 

i. To benejit Legatee alone. 

Gift in Trust to do certain Acts.] — The words 
“I appoint A. B. trustee of my real estate,” to- 
do such and such acts, constitute him in equity 
the taker of the estate. Fin gal QUarl) Blahe^ 
2 Moll. 50. 

A testator left a certain sum to A. during his 
natural life, and his assigns, in trust to defray 
the expenses of a certain chapel Held, that 
this constituted a permanent gift, and not ter- 
minable at A.’s death. Wall, In re, 12 Jur. (N.S.) 
995. ‘ . 

A bequest of terms for years upon trust to 
permit S. M. to receive all rents and profits, and 
to dispose of the same as she might think proper, 
and upon further trust that S. M. should pay out 
his eldest daughter should remain in certain of the rents, issues, and profits certain debts and 
investments, and the proceeds or interest of such j legacies, and that the premises should revert for 
her equal portion should be applied for her | the residue of their different periods to T. H. : — 
support and maintenance during her life, and at j Held, that S. M. took an estate for life only, 
her death the property thus bequeathed to her | Egan v. Morris, LI. & G. t. Plunk. 297. 
should be divided into equal portions among as I 

many of his other chihlreu as might be living at ; Life Interest in Furniture.] — A testator 
the time of her decease. She survived all the j directed his widow to be in possession of all his 
other children of the testator ; — Held, that she j furniture, plate, glass, and books, and for the 
took an absolute interest in her equal portion of , time of her natural life to receive the yearly 


part of it, during his lifkime” ; should he not 
spend the property,” then in trust for the tes- 
tator’s sisters Held, that the bequest to the 
father was absolute, and that the gift over was 
inconsistent with it, and inoperative. Henderson 

V. Cross. 29 Beav. 216 ; 7 Jur. (N.S.) 177 ; 9 

W. R. 263. 

A testator, by his will, bequeathed unto his 
wife all his leasehold property wheresoever 
situate, for her sole use and benefit, except a 
house therein described ; and in a subsequent 
part of his will lie directed that as soon after 
the decease of his wife as might be practicable, 
all his leasehold property not already disposed 
of by her (save and except the house) should 
be sold, and the produce thereof distributed by 
his executors (of whom the wife was named 
one) among certain persons, in the proportions 
therein stated : — Held, that, upon the death of 
the testator, liis widow became absolutely entitled 
under his will to the ieaseiioltl property bequeathed 
to her by such will, and that the direction to 
sell contained in such will and the expressed 
disposition of the proceeds of sale were repugnant 
to the preceding absolute gift to the wfife, and 
void. Bowes v. Goslett. 27 L. J., Ch. 249 ; 4 
Jur. (N.S.) 17 ; 6 W. E. 8. 

A father directed the residue of his property 
to he divided into equal portions, and to be paid 
to as many of his children as should be living at 
the time of liis deatli, to be for ever at their 
disposal, with the following reservation only : 
the equal share or portion which should fall to 


the residue. Bishop v. Wise, 26 L. T. 530. 

A devise of lands for ever conveys an estate in 
fee, and is not affected by subsequent words 
requesting the devisee, “in case of failure of 
issue of his said body,” to give the estate to 
another. Bland v. Bland, 9 Mod. 478. 

A husband gave all his real and personal estate 
to trustees upon trust, after paying his debts, to I 


interest and profits of all his property that lie 
was in possession of at his death ” : — Held, tliat 
the widow took a life interest only in the furni- 
ture, &c. Loio V. Carter, 1 Beav. 426. 

With Power of Disposition.] — “I bequeath 

to my wife all the household furniture and 
movable goods and chattels in and belonging to 
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to par.'s to bis assig’iiecA under the Insolvent Act, 
notwitiistaudiiii? a clause in the will against 
anticipating or chargine, &e. Yonuffhuifhaud v. 

i Collv/'lOb. S. C, S Jur. T5U. 
Affirmed 15 L. J..‘Ch. B55 : iU Jixr. ilth 

Without Power of Disposition.] — The 

testator gave till his real and personal estate to 
his wife and J. H., ^*upun trust to allow my said 
wife to liave tlje full and entire use and enjoy- 
ment thereof fur her mainreiianee <luring her 
lifetime" : and he declared that she might, - at 
any time during her lifetime, sell, lease, mortgage, 
or otherwise absolutely dis{>ose of all or any 
parr <'>f the stiid estate for her maintenaime, but 
not by way r.f rostamentary disposition." Ami 
he declared that after her death J. K. should call 
ill and CiUivcrt all hivS said estate, or the residue 
then remaining thereof, ami stand possessed 
thereof upon certain trusts mentioned in his 
will : — Held, that the wife was not absolutely 
entitled to the capital of the estate, but only 
to a life interest, with power to resort to the 
capital during her life for maintenance, but not 
for anv other purpose. Fa*P, In re. Fox v. Fox, 
62 L. 1\ 762. 

0ift to clear Mortgaged Estate.]— An estate 
was mortgaged to A., who sub-mortgaged it to B. 

A. devised the estate to G., and bequeathed to 

B. , the sub-mortgagee, through his executors, 
l.OOOL to clear in part the estate. The sub- 
mortgagee, after the death of the testator, 
foreclosed the estate -Held, that the devisee of 
the estate was entitled to the 1,000?. LoeMiart 
y. Ilimly, 9 Beav. 379 ; 10 Jur. 728. 

Where Purpose of Gift fails— Principles.]— 

Where a benefit is conferred by will for a specific 
purpose, although that purpose cannot be 
achieve*.! modo et forma as intended by the 
testator, still, if there is a clear intention on the 
part of the testator that the benefit should bo 
conferred, if the testator has accepted from the 
general property bequeathed to the residuary 
legatee the property tlie Ksubject of the specific 
bequest. f*;>r the benefit of the specific legatee, the 
latter is entitled to the benefit of the bequest, 
and to enjoy it in manner he may think fit. 
Long'd ale (Fad) v. BenMoldt 3 

K. & J. 185 ; 3 Jur. (X.S.) 328. And see S. C., 
Kay, 646 ; 23 L. J., Ch. 816 ; IS Jur. 811. 

Wliere the piupose for wbicli one of two 
bequests, given liy will to the same parties, 
is e.xpressed in the will to be for the better 
enjoyiag of the other, the mere circumstance 
that the legatees cannot enjoy the latter shall 
not deprive them of the benefit of the former. 
Therefore, where the interest of a fund was 
directed to be laid out in payment of the rent 
and cljarges of leaseholds specifically bequeathed, 
and the leaseholds prove damnosa hfereditas, and 
coukl not be specifically enjoyed, and were there- 
fore sold by order of the court : — Held, that the 
legatees were entitled not only to the proceeds 
of the sale, but also to the interest of the fund 
set apart for the enjoyment -of the leaseholds in 
specie. Ih. 

If a legacy is given for the benefit of an infant 
in one way, an<l it cannot be so applied, it may 
be applied for his benefit in another way ; as if 
it were to put him into orders, and he became a 
lunatic. Barton y. Coo1u% 5 Yes. 461. 

Where Purpose impracticable.] — A sum of 
money was paid by A. to B. for the purpose of 


.purchasing C. a promotion in the army, and 
; it remained unapplied in the hands of B. at the 
death of A. C. having been compelled from the 
ibad state of his health to quit the army, and 
; having no prospect of being able to enter into 
i the sendee again, filed a bill for the money, 

■ and it was decreed to he paid to him. Leelie v, 
i Kilmorey Turn. &: K. 207 ; 24 B. E. 19. 

! A testator bequeathed manuscripts to trustees 
' “ for my grandson, that they may provide for tjie 
' books being published to the best advantage for 
'!the interests of the child, so txs to contribute 
i towards raising a fund to assist him when he 
j goes to college,” and bequeathed 1,000?. towards 
* the printing : — Held, that the grandson was 
1 entitled to elect to take the 1,000/., it appearing 
, to be impossible to publish the book at a profit, 
i SlUnner, In re, 1 J. & H. 102 ; 8 W. E. 005. 
j A devise that if cestui que vie of a church 
lease which the testator had should die, the 
testator’s executors should purchase the premises 
for the life of J., the testator’s kinsman ; but if 
such purchase could not be made, then the sur- 
plus of his personal estate to go to another : 
whether J. takes any interest by the will, qumre. 
Stejfhens v. Stephens, 2 P, Wms. 323. 

A testator gave his residuary estate to his 
executors “ upon trust out of the rent or produce 
of my said real estate, and other moneys on loan 
or otherwise, to form a fund, the same to be 
applied in establishing my three sons in their 
several professions in such proportions as my 
executors deem fit. One of the sons had been 
entered in a profession by his father, but neither 
of the other two sons had adopted a profession or 
expressed an intention of doing so : — Held, that, 
notwithstanding the testator’s purpose had failed, 
the sons were entitled to the whole residue in 
equal shares for their own benefit. Mutclmmm 
V. 40 L. T. 289. 

Legacy left to procure a dukedom, void. 
Kingston (^EarV) v. Fierepont^ 1 Yern, 5. 

Where Purpose defeated by Legatee.] — 

Bequest of 8,000/. to testatrix’s daughter, a 
married lady, towards pimchasing a country 
residence : — Held, to he an absolute bequest. 

V. ATef/nrw (XmvZ), 1.5 Sim. 82. 

Testator, by his will, gave an annuity of 1,000/. 
a year to his wife for her life, and directed his 
plate and furniture, and H., his family mansion, 
to be sold. By codicil, he desired that his wife 
should be accommodated with any plate she 
might choose for her own use, and that an 
inventory should be made of it, and that it should 
be returned at her death : “ I give to her absolutely 
any one of my silver inkstands which she may 
select : I also give to my dear wife any part of the 
beds, bedding, linen, carpets, or other household 
furniture at H., which she may requii-e for her 
own use, as likewise any wardrobes or glass cases 
at H., according to her wish ; and T give to her 
in aildition to all other provisions, 400/. per 
annum during her life, to be applied to the rent 
of any residence she may choose to live at, and 
to be ^raised and paid in like manner as the 
annuity bequeathed to her by my wdll” : — Held, 
that the wife was entitled, absolutely, to such 
parts of the furniture as she might select ; and 
that she was entitled to he paid 400/. a year, 
although she had fixed her residence with her 
son, at the family mansion. Amherst (Lordl) v. 
Leeds (JOuekess)^ 12 Sim. 476 j 6 Jur, 141. 

A legacy being given to A. to bind her 
apprentice : — ^Held, that she was not entitled to 
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the legacy while she refused td be apprenticed. 
Woolmhje y. St one A L, J. (O.S.) Gh. 56. 

A legacy of 500/. is given to the eldest son of 
A., to be begotten, to place him out apprentice, i 
A, has a son born after the testator’s death, who 
biiiigs a bill for the legacy ; and it is decreed to i 
be paid him forthwith, though not born in the 
testator's lifetime, and though the 500/.^ \vas 
given for a particular purpose. Neville. Xevill. 
2A\‘riL431. 

A testator bequeathed a sum of stock to 
trustees, upon trust, tluring sixty years from 
his <leath, if the la^v should allow, or, if not, 
then during the lives of his two sons and of 
the survivor, and twenty-one jmars after his 
death, to lay out the dividends in repairing 
and insuring the honses, Ac., on his farms 
called H. and S. (it being his desire that upon 
no account should the timber of such farms 
be cut down during the said term of sixty 
years, on pain that the person so cutting such 
timber should lose all interest in the said 
estates, as if he were dead), and upon trust to 
pay the surplus, if any, of the said dividends 
equally among the persons for the time being 
ill possession" of the estates under his will, 
during the continuance of the said trust ; and 
immediately after the expiration thereof, to 
transfer one moiety of the said stock to the 
person then in possession of the H. farm, such 
person being one of his sons, or a descendant 
of a son ; but if not, then to the descendants 
of the testator’s brothers and sisters, and to 
pay the other moiety in like manner to the 
person in possession of the S. farm. And the 
testator devised the H. fann to the same 
trustees in fee, upon trust for his son John, 
for ninety-nine years, if he should so long live, 
remainder to the use of his first and other sons 
in tail, with divers remainders over. And the 
testator devised the S. farm in like manner for 
the benefit of his son James and his issue. John 
and James, and their eldest sons, barred the 
entail in remainder in the said farms, and 
re-settled the same, and the stock, having been 
transferred into court under the Trustee Relief 
Act (10 & 11 Viet. c. 96), petitioned for the 
payment out of the fund to them : — Held, that 
the fund being intended for the benefit of the 
sons and their issue, the period for the enjoy- 
ment of the capital had been accelerated by 
barring the entail, which had determined the 
restriction against cutting down timber. CHson's 
In re, Kay, 133 : 2 Eq. R. 257 ; 23 L. J., 
Ch. 155;2W.R.‘lll. ' 

By 3Sfegligence.]-~A direction by a testa- 
tor to his executors “to take a suitable liouse for 
three daughters to reside in with their governess ” : 
— Held, to entitle the daughters to the sums 
which ought to have been expended in taking 
a house for such a purpose during their minorities. 
M’iitcMmon, v. Hough, 40 L. T. 289. 

Testator authorised his executors, at any time 
before T. L. should attain the age of twenty-six 
years, to raise by sale of a sufficient part of 
certain bank annuities, any sum of money not 
exceeding 600/., and pay and apply the same 
towards the preferment or advancement in life, or 
other the occasions of T, L., as the said eitecutors 
' should think proper ; and at the age of twenty- 
six, he gave the said 600/. to T. L. absolutely. 
The executors declining to act, the court will not 
give this 600/. to T. L. before twenty-six, without 
referring it to the master to inquire whether 


T. L.’s situation requires the 600?.. or any part 
thereof, to be advancctl. Lewus v. Lewti^, 1 Cox, 
162. S. 0. citeti. also 15 A^es. 527, 

By Lapse of Time.] — Legacy for the board 

and e<lucation of an infant until he shall be fit 
to be put out apprentice, and then a farther sum 
with him as an apprentice fee ; the infant having 
attained nineteen, and not having been put out, 
wms lield entitled to the legacies. Barton, v. Coolie, 

«> A' es. 4(>1. 

B. made his will in 1830, directing, after pay- 
ment of debts and legacies, “ all rny remaining 
property to be placed in proper securities, and 
appropriated to the education of my sister C.’s 
children, as shall seem most meet and beneficial 
to them, by the executors of this my will, recom- 
mending to them that the boys receive a classical 
education, to fit them for the learned professions, 
and the girls to fit them for the pur[)Ose of 
teaching in respectable private families, or in 
schools of the first respectability.” B. died in 
1859, having survived his executors, leaving a 
brother and three sisters his only next of kin, 
and children of his sister C., all grown up, sur- 
viving him. On a question as to administration 
with the will annexed :-~Held, that C.’s children 
were entitled as beneficial residuary legatees. 
Presant v. Goodwin, 1 Sw. & Tr. 544 ; 29 L. J., P. 
115. 

A testatrix devised lands to trustees, in trust, 
in the first place, at their discretion, to pay an 
annuity to her son A. ; and next to apply the 
rents to the maintenance, education, and bringing 
up of the three children of A. during A.’s life ; 
the sole survivor of the three children attained 
twenty-one in the lifetime of A.: — Held, that 
the interest of such surviving child in the surplus 
rents and profits did not cease on his attaining 
twenty-one, but that he continued entitled to 
them during the life of his father, Badliam v. 
Mee, 1 Russ. A M. 631. 

By Death.] — Legacy given to an infant 

to put him out apprentice, and he dies before he 
is of competent age to be put out. It shall go 
to his executor or administrators. Barlow v. 
Grant, 1 Vern. 225. 

Testator ordered and empowered the trustees 
of his will, at their free will and pleasure, to sell 
part of the trust property, and out of the pro- 
ceeds to pay not exceeding 2,000/. to his son, for 
setting him up in business, or for such other 
purposes as the testators wife should think 
proper and most beneficial to him. The son 
survived the testator, and afterwards died without 
having entered into business, and without the 
2,000/., or any part of it, having been raised. A 
general demurrer to a bill filed by his personal 
representatives to have the 2,000/, raised was 
overruled. Goucfli v. Bidt, 16 Sim. 45. Affirmetl 
17 L. J.,Ch. 401; 12 Jur. 859. 

Trustees of a will were empowered to raise 
600/. for church preferment for B. B. died 
before the money was raised : — Held, that the 
gift failed. Cowper v. Mantell, 22 Beav. 231 ; 2 
Jur. O.S.) 745 ; 4 A¥. R. 500. 

A., seised of an estate of 600/. per annum, 
devises 300/. per annum to an infant, whose 
father was his heir-at-law, and the other 300?. 
per annum he devises to the father for his care 
in looking after, the son’s estate till he should 
come to the age of twenty-one. JTie father dies, 
leaving the son six years of age, having by his 
will devised this 300/. to his wife, and desired 
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her to .save what sh.e eunld uiit of it for a ])ortion i absolute gift, so as to entitle the represent anyes 
X(ii‘ {lan.ehter, and ap}Mniited her itmmlian for ! of the legatee to the income accruing alter Ins 
his Hon. This per aunuui does not deter- -death. ^ ^ ^ i + 

mine hv the farlier's death, htit the wife shall' TestatoxmlirectecI his trustees to apply the rents 
have ii ‘till the* son arrive.*, at the age of twenty- , of his freehold estates duniig the Iite of ins wife 
one. AmuK, Iho. t‘h. 5h7. maintenance ainl education ot ins tw'o 

lieouest for luainteminee of a child held not ' great-nieces, and after his wifes death to sell 
to cease on Iiis dearln but to pass to his repre- ' the estates, of which he gpe the proceeck 
sentativc. v. Cranilicy, infra, i between both his great-nieces, or, if there should 

One devises that his executors shall sell his be but one of them then living, to hei only, 
lands niul invest the moiiev in purchasing an , of the gteat-nieces died an infant m the litctime 
anniiitv for J, S.. and gives her the re.sidue of : of the widow : — Held, that a moiety of the lents 
bis personal estate: tin* testator dies, and the ' fromherdeathtothedeathof thewidowdidnot go 
annuitaiic <lies three inonths after the te.stator ; ; to the surviving great-niece, orresiilt totestatoys 
vet the adininistratomT the annuitant shall com- - heir, but belonged to the deceased great-nieces 
pel a sale, and shall have the niuney arising i representatives. 11 v. 9 bun. -IbJ. 

therefrom, and also the rents ami protits till sale, i Bequest of leaseholds, in trust to pay halt ot 
Yaffit V. Comphn, 2 F. Wms. j the rents to A. for life, and the other halt to B. 

A testatrix by lier will gave an annuity to 31. ; for life, and in ca.se of the death of either, his 
for her life, cliarcoabie on tlie real estate men- share of the rents “ to be paid and,yapplied foi 
tioneil ill the will and, .subject to ami charged the inaiiitenancc of his children” until the 
withsucli annuitv ami other annuities, the testa- decease of the survivor of A. and B., and then to 
trix devised the real estate to trustees upon trust sell and divide equally bctw'eeii the children of 
to sell; and by a codicil .she declared that her A. and B. After the death, of A., one of his 
trustees migiit purchase government annuities children died : — Held, that his representative^ 
for the annuitants, to be in place of the aiiiiiii- was entitled to a share in the rents until the 
tics given blithe will, the puroha.'-!e-nioney to be death of B. JBayne v. Cvowthe)*, 20 Beav. dOO ; 
the iirst charge upon the proceeds of sale of the 8 W. R. 395. 

estates charged, which, upon such purchase ^ ^ ^ » .l i t> 

being made, were to be thereupon discharged Where Discretion given to Legatee. j-~-i>equest 
from the annuities. The estates charged wei’C to A. for such purposes as he shall think ht is 
sold by the trustees on the 7th of August, 1890, for his own benefit. Paice v. Cantevoufy 
ami tile contract fixed the 29th of beptcinber. (^Archhuhop)^ 14 3‘cs. 370. 

1890, for completion of the purchase. 31. dieii The testator having given his wife the option 
before the 21st of September. The sale w'as to occupy his house at a certain rent, and if she 
conqdcted on the 29th of September, ami in should choo.se to do so declared she should have 
punsuanee of the contract, the piircliase-inoneys the use of the furniture, by codicil revoking the 
were deposited at a bank for the purchase of bequest of an annuity to her, gave her a legacy 
the government aimuitics; but no such pur- to provide furniture incase she should not choose 
chase wms actuallv made. It wms contended to occupy his house, or for any other purpose she 
that 3I.’s representatives wmre entitled to the should think proper. She occupied the house 
value of her annuity : — Held (distinguishing and furniture till her death, and her executor 
I’bMv V. (bmpton, supra), that the claim to the wms held entitled to her legacy. Iskerioood v. 
value of the annuity failed by 31. having died Payne^ 5 Ves. 877. 

befoim the actual corapletion of the sale, iiiasmiich Legatee’s Father.l— A testatrix 

II,S by the act of C}o.l the aimuitaut w.as not there ^ the sum 

.to receive the money when it was pap to the ^ education of her grand- 

trustees, .ami there iras no enforceable trust and herllcsiro that her trustees should 

no vested npit ni her to receive the money, reasonable suggestions of the 

beeps as to thtpiimuitaiits who siirvped com- ,„ode of 

pletiou JMMt /« re y J/ypmp, j ^ his 

73 -i.-’w 1 . -I ^ ’ “11 e<liTcatcd:-Held, that this was an ubsolute 

, 8. vv . ,)6(. legacy vesting immediately, and fell within the 

....... 1 . n general rule of legacies upon wiiich interest wms 

Of Trustees with Discretion. ]--A testa- payable from a year after the death of the 

tor gave 3,0tK»i. to his executors for the benefit testatrix. v. Junes, 16 Sim. 303; 17 L. J., 

of 31. during her life, and trom and immetliately . |2 Jur. 900. 

after her death “ in trust for the benefit of her * j • * 

children, to do that w’hich tliey (my executors) To Trustees.] — Trust by wall as to the 

inav think most to their advantage.” The execu- residue of real and personal estate for a nephew 
tors died in the lifetime uf 31. Held, that the and his heirs, to pay him the interest for life, 
cliildren of 31. wdio were living at the time of with power to the trustees, in case they should 
licr deatli were entitled to the fund in eipial see it wmuld be for his benefit, to advance him, 
shaves as tenants in common. Phene's Truest ^ wdien it may be in their power, any part of the 
In n% L. B. 5 Bq. 846. principal for his advancement in life, that they 

will not withiiold such assistance as they may 

Where Gift to B. during Life of A.] — ^A deem necessary ; but in case no part should be 

gift of income to arise from a fund during the advanced, the residue to bc' divided among the 
life of A. to K. for his maintenance is an absolute nephew’s issue, with a limitation over if he should 
gift to B., his executors and administrators, have no issue : the nephew is entitled, not to the 
during the life of A., and is not confined to the absolute property, but for life only ; and no 
joint lives of A. and B. Attwood v. Alford, L. S. advancement having been made, an inquiry wms 
2 Eq. 479 ; 14 3V. E. 956. directed w^hether his circumstances required 

A gift for the maintenance and eilucation of a advancement. JtoHmmi y. OUator^ 15 Yes. 526 ; 
legatee during the life of a third party is an 10 R. R. 118. 
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A testator bequeathed the residue of his per- 
sonal estate to three trustees in trust to pay, 
apply, and dispose of all the interest thereof for 
the maintenance, support, and benefit of his 
three children, ami the survivors and survivor of 
them, in such shares and proportions, and in 
vsuch manner, as the trustees should think most 
proper and advisable ; and if all the children 
should die v,’ithout leaving issue, then to two of 
the trustees upon another trust : — Held, that the 
w'hole income of the residue was given for the 
children’s benefit, and, part only having been so 
applied, the surplus devolved to the personal 
re])resentative of the survivor. Beewr v. Pat'- 
11 Sim. no ; 10 L. J., Ch. 89. 

Testator authorised his executors, at any time 
before T. L. should attain the age of t\venty-six 
years, to raise, by sale of a sufficient part of 
certain bank annuities, any sum of money not 
exceeding 600Z., and pay and apply the same 
tow^ards the preferment or advancement in life, 
or other the occasions of T. L., as the said executors 
should think proper : and at the age of twenty- 
six he gave the said 600Z. to T. L. absolutely. 
The executors declining to act, the court will 
not give this 600^. to T. L. before twenty-six 
without referring it to the master to inquire 
whether T. L.’s situation requires the fiOOL, 
or any part thereof, to be advanced. Leio}s 
V. Lewis, 1 Cox, 102. S. C. cited also 15 Yes. 
527. 

A testatrix gave a fund to A. and B., who 
were her executors, in trust to place out the 
same at interest, an<l to apply the interest 
thereof, or the principal, for the benefit of 
Mary Ann S., in such way as they might in 
their <liscretion think fit, during her life, it being 
the wish of the testatrix that they should dispose 
of the principal and interest, or any part, or 
should withhold the whole, and let the interest 
accumulate ; and, upon the decease of Mary 
Ann S., in case the trust fund, or any part 
thereof, or interest, should then remain nndis- 
]K)sed of, upon trust for other persons, xV. and 
B. paid the interest of the trust fund, and 100Z„ 
part of the capital, to Mary Ann S., and died 
without any other exercise of their discretionary 
power : — Held, that Mary Ann S. was entitled 
to the whole of the trust funds. Gude v. 
Worthington, B De G. & Sm, 389; 18 L. J., Ch. 
BOB ; 13 Jur. 847. 

A testator empowered his trustees to raise a 
sum of money to be applied in the purchase of 
clmrcli preferment for his nephew. The nephew 
died before the money was raised : — Held, that 
a discretion was vested in the trustees, which 
not having been exercised by them, the gift 
failed. Cimyer v, jWnntell, 22 Beav. 231 ; 2 Jur. 
(KS.) 745: 4 W. B. 500. 

Gift of a share of residue to trustees, at their 
discretion, to apply the whole or part of the 
capital or income for the benefit of J., or, at the 
option of the trustees, to apply the whole to the 
augmentation of the other shares. J. died, and 
the trustees refused to exercise their option : — 
Held, that the share w’as undisposed of. Eddowes, 
Li re, 1 Dr. & Sm. 395 ; 7 Jur. (IS’.S.) 354 : 5 
L. T. 389. 

Devise of real estate and personal, to be laid 
out and settled, with directions to the trustees 
out of the rents of residue of testator’s personal 
estate to raise and pay any money they should 
tliink proper and convenient, not exceeding 
BjOOOZ., for the advancement of the plaintijBE in 
any business, art, or profession, or in any civil 


or military employment : — Held, to be a gift of 
the money. Metcalfe v. Wilmot, AmbL 704, 
And see Phene's Trust, In re, supra, col. 
1329. 

A legacy was given to trustees to be expended 
by them for the benefit and advancement of an 
infant as they in their absolute discretion should 
think fit. There wns also a gift by the will of 
the income of a share of the residue to the infant 
for life on his attaining twenty-one, with a 
power to the trustees to apply the income during 
his minority for his maintenance and education. 
A suit for administration was instituted by the 
trustees immediately after the testator’s death, 
and orders were from time to time made in it 
for the advancement, and also the maintenance 
and education, of the infant out of the legacy. 
On liis attaining twenty-one : — Held, that he 
was absolutely entitled to the unapplied residue 
of the legacy. Held, also, that, inasmuch as main- 
tenance would have been ordered out of the income 
of the contingent share of the infant, he was 
entitle<l to be recouped out of the past income 
of the residuary estate which had been expended 
out of the legacy for liis maintenance and educa- 
tion. Furleg v. Ilyder, 41 L. J., Ch. 583 ; 2(y 
L. T. 864. 

A., by will, gave all his real and personal 
estate to trustees, upon trust, during the life of 
J. (a person non compos), to apply the whole or 
any part of the income of the real and personal 
estate for his maintenance, attendance, and 
comfort. The tCvStator directed a sale of his real 
estate after the decease of J., the moneys to be 
deemed part of his personal estate, and the rents 
and profits of his real estate until a sale to be 
deemed part of the income of his personal estate, 
and then made a disposition of all his personal 
estate to residuary legatees. During the life of 
J. the trustees maintained him out of the income 
of the real and personal estate, without trench- 
ing on his private property, and accumulated the 
savings. After the decease of J. the trustees 
sold the real estate, and then, doubts arising as 
to the rights of parties to the savings, and also 
to the produce of the real estate, paid the whole 
into court : — Held, first, that the expression 
'‘comfort” in the trust for J. was so wide as to 
justify the application by the trustees of all the 
income devoted to that purpose, however large ; 
but held, secondly, that, the whole not having 
been so applied, the gift was not such a gift for 
the benefit of J. as that the savings belonged to 
J. or his personal representative as part of his 
i'jcrsonal estate. Sanderso7i, In re, 3 K. & J. 497 ; 
26 L. J., Ch. 804 ; 3 Jur. (n.S.) 65S ; 5 W. K. 
864. 

Bequest of consols in trust to purchase a life 
annuity for a lady, to be held for her separate 
use without ..power of anticipation ; and in case 
of her illness or incapacity, the testator gave the 
trustees a discretionary power as to the a})plica- 
tioii of the annuity for her maintenance, support, 
or otherwise for her personal benefit. The legatee 
being unmarried : — Held, that she was entitie<l 
to a transfer of the consols. Brown, In re, 27 
Beav. 324. 

A testator, after giving a life annuity, from 
and after the death or marriage of his sister-in- 
law, in trust for his nephew, her son, bequeathed 
the residue of his mixed real and personal estate 
specifically in favour of his nieces, their husbands 
and children. He then declared that, for making 
a further provision for the maintenance of bis 
nephew, it should be lawful for his trusteesy 



(luring the life of bin sister-in»la%v. upon her 
re!|iU‘sT in writing, to expend an}’ sums not 
exceeding 0.300/. in the jnnrhase of a commission 
for, or in (thraining the po^motion of. his nephew 
m tlie army. After the testator’s death the 
iK: 0 he\v. lieing in the army, exchanged from one , 
regiment into airgher, and in so doing |)aiii iM)/. 
fi'n* the exchange and 33U/. for horses and outtit. 
after which, in May. L'ShS. his mother signed and ! 
s*mt a formal re(|uest to the trustees desiring 
that flic whole (»f the t>,3u0/.. witli interest from ■ 
the day of ilie date of the request, should be 
raised out of the residuary estate, and paid to | 
her son. hrom tlio 1st iMo vein her. 1871. purchase ; 
of coininissions in the army was by r(>yal warrant | 
abolished : — Held, that the nephew was entitled i 
to the full Slim of 0,30U/., with interest at 4 per j 
cent, ft'om tlie date of the request, subject to the | 
paynicnt of leuacv <Iutv. Palmer v. Flower, 41 | 
-L. J., Hh. 103 : L. R. 13 Eq. 250 ; 25 L. T. S16 ; 
20 W. ll. 17 L 

When by a separation deed a sum of money 
was ilirccted to be held by trustees for the wife 
for life, and after her death, a.s to four-sixth 
parts, for W., one of the children of the maiTiage, 
who was then an othcer in the army, during his 
life, ami after his death for his children, and it 
was declared that it should be lawful for the 
trustees, if in. their discretion they should think 
fit, to apply any jiortion of the fund, not exceed- 
ing 2,000/., in or towards effecting the promotion 
of W. in the army, and the trustees applied 850/. 
in the way pointed out by the deed, but in conse- 
quence of the abolition of purchase of commis- 
sions in the army no further sum could be applied 
for the same purpose : — Held, that, the purpose 
for which the power was given to the trustees 
having failed, the residue of the 2,000/. could not 
be raised and apjdied in any manner for the 
berieftt of W. Wwrrl, Id re^ i2 L. J., Ch. 4; 
L. R. 7 Ch. 727 ; 27 L. T. 008 ; 20 W. R. 1024. 

In the event of the object failing for which 
money has been advanced by trustees, under a 
power of advancement, the money belongs to 
the person for whose beneiit it was advanced, 
and cannot be recalled into the original fund. 
Therefore where, under such a power, the trustees 
purchased a commission in the army, and the 
}>erson ft'>r whom the commission was purchased 
sold out shortly after joining his regiment, there 
being no fund : — Held, that he was, and not the 
trustees were, entitled to the purchase-money. 
Lawrie v. Jkuihea, 4 K. & J. 142 ; 27 L. J,, Ch. 
265 ; 4 Jur. (N.S.) 299 ; 6 W. R. 244. 

A direction in a will to invest a sum of money 
‘•for tlie benefit and advantage of . * , J, A. 
.... such sum to be applied to his professional 
or other advancement, at the discretion and 
judgment” of the executor and trustee, is an 
absolute gift of the money, and the discretionary 
power is inoperative. JoJtndim, In re^IIilh Y. 

L. J„ Ch. 753; [1804] 3 Ch. 204 ; 

8 R. 563 ; 71 L. T. 392 ; 42 W'. R. 616. 

ii. To he deft Legatee aoid Othern. 

Gift to Parent and Children — When Parent 
takes absolutely,] — Ijcgacy given to A., to be 
divided between himself and his family, is well 
pal(.l to A. Cooper v. Thorntan, 3 Bro. G. C. 96, 
186. 

A testator, by his will, gave to his sister J. C., a 
married woman, 1 ,000/. for her or for her children’s 
sole use, benefit, and behoof for ever, and desired 
his executors to pa)' the same to her as soon as 


practicable. Bj' a codicil, reciting that he was 
desirous of making further bequests in relation 
to his sister J. 0. and her family, he desired hi.s. 
executors to invest a sum of 1,000/. upon certain 
trusts, for the benefit of J. C. and her children. 
J. C. survived the testator : — Held, upon a bill 
hied bj' J. C. and her husband against their chil- 
dren and the executors of the will, that J. C. was 
! absolutely entitled to the 1,000/. legacy given by 
the will, and that it w’as not given to her separate 
. use. Cltiprliude v. Simpson^ 16 Sim. 485 : 18 
L. J.,Ch, 145*; ISJur. 90. 

I Be(piest to testators daughter for life, and on 
her death to the testator’s son and his children. 
The son had no child at his father’s death, but 
had children living at the death of the daughter : 
— Held, that his children were neither joint 
tenants with him, nor entitled in remainder after 
his death, but that the fund belonged to him 
absolutely. Seott v. SeoU, 15 Sim. 47 ; 14 L. J., 
Ch. 439 ; 9 Jur. 580. 

Testator devised a freehold estate to his wife for 
her life, and then directed that she should dispose 
of the same amongst the testator's children by 
her at her decease as she should think proper. 
The wife made no disposition of the estate. The 
children took no interest in the estate under the 
W'iil. CrositUdg v. Crosdlnr/p2 Cox, 396 ; 2 R. R. 
88 , 

Bequest to A. for her and her children’s use ; a 
transfer decreed to A. Rohlnmn v. Ticltell^ S 
Ves. 142 ; 7 R. R. 5. 

Under a residuary devise anti bequest to a 
wife, ‘Ho be used by her in such ways and means 
as she may consider best for her own benefit and 
f that of my three children,” the wife takes the 
I testator’s residuary estate absolutely, unaffected 
by any trust in favour of the children. 3IAlrmlen 
V. 3TAlid(Um,,\i\ R. 11 Eq. 219. 

A. devised his estate to his wife, she maintain- 
ing his four younger children ; but if she married, 
she was to enjoy but one-half, and the younger 
children were to have the remainder. The wife 
did maintain the children, and did not marry : — 
Held, that she was entitled to the whole estate 
so devised. Sear/ rare v. Fustave, 3 Bro. P. C, 
11 . 

A testator devised all the rest, residue, and 
remainder of his real and personal estate to a. 
married woman, her heirs and assigns, for ever, 
but upon trust, ’‘as to all the freehold,” as he 
proceeded to declare; “and as to the personal 
property so given as aforesaid to her to and for 
her own proper use and benefit for ever,” separately 
from her Imsband, “and the proceeds to be 
applied by her in the bringing up and main- 
tenance of” all her children. Slie died, leaving 
several infant children : — Held, that she took an 
absolute interest in the personalty, unaffected by 
any trust. 3Iao]iett v. Ilaehett, 41 L. J., Ch. 704 : 
L. R. 14 Eq. 49 ; 20 W. R. 860. 

Where there is a gift by will to a person “ for 
the maintenance or support of himself and his 
family,” such gift is not clothed with any trust ; 
but the legacy having been paid into court un<ler 
the Trustee Relief Act, the court will order pay- 
ment to the legatee in the words of the bequest. 
Costs out of the fimd. EobrndsoFs Trust, In re^ 
6 W. R. 405. S. P., Bond v. BicMnson^ 33 L. T. 
221 . 

The testator, by his will, desired that every- 
thing, during the life of his wife, should remain 
as it was for her use and benefit ; and after her 
decease he gave his real estate to his male heir, 
and his personal estate to his children ; adding^ 
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that he gave the above devise to his wife that 
she might support herself and her children 
according to her tUscretioii, and for that pur- 
pose : — Hehl, that the widow took an absolute 
interest for her life in the real and personal 
estate. Thorp v. Owen^ 3 Hare, 607 ; 13 L. J., 
Ch.417; 7 Jiir. 89k 

A gift of income of residue to wife during 
widowhitod not cut dotvn by its being a gift for 
bringing up, maintenance, and education of, or 
by subsequent srift to, children. Leigh v. Leigh ^ 
13 Jur. 907. 

Cionstruction of a will as to whether a bequest 
was to operate as a gift absolutely, or only for 
life. Woodhriilge v. J/wr.v, 6 L. J., Ch. 149. 

A testator gave the residue of his estate to 
trustees upon trust to permit his wdfe to receive 
the rents, issues, and profits, and carry on his 
trade for her owm benefit, and to enable her to 
bring up, maintain, and educate his children, 
durante viduitate : — Held, that the wife was 
absolutely entitled to the ■ business. Jones v. 
OreaUcood, 16 Beav. 527. 

When Children take Entire Interest.]— 

A testatrix, under a power given by her marriage 
settlement, bequeathed a sum of stock to trustees, 
in trust to paj^ the interest to her husband, in 
order the better to enable him to maintain the 
children of the marriage until their sliares 
should become assignable to them ; and if no 
children, or none that should live till their shares 
became assignable, she gave the interest of the 
fund to her husband for his life, and after his 
ilecease the principal to such person or persons 
as should be her next of kin. There was only 
one child of the marriage : — Held, that this 
bequest was a trust for the benefit of the child 
until the principal should become assignable to 
the child, and gave no beneficial interest, so as 
to entitle trustees for creditors, to whom the 
husband had assigned all his personal property, 
to claim the income, or any part of it. Wetherdl 

V. ^Vilson, 1 Ivecn, 80 ; 5 L. J., Ch. 235. 

A testator gave oOZ. and certain houses to K., 
he paying the rent, and performing the covenants 
in tile lease, to be solely applied for the benefit 
of his children : — Held, that the children took 
the whole benefieial interest, with a discretionary 
tnist to K. as to the application during their 
minority. Kennett GadhuriL 11 L. T.IT: 12 

W. R, 1073. 

Testator bequeathed the remainder of his 
property to his sister, A. B., to dispose of 
amongst her children as she might think proper : 
— Held, that A. B. took no interest in the 
residue. JBlaheneg v. Blaheneij, 6 Sim. 52. 

When Parent takes subject to Main- 
tenance of Children.] — Under a bequest of 
residue to wife of testator to the intent that 
she might dispose of the same for the benefit 
•of herself aiid their in such manner as 

she might deem most advantageous, the wife 
docs not take an absolute interest. ’ Ilaihes v. 
Word, 1 Hare, 445; 11 L. J., Ch. 276 : 6 Jur, 
530. 

Testator gave all^ his property in trust to pay 
the income to his wife for the support and educa- 
tion, of his children, and after her death to be 
divided among them : — ^Held, that the wife was 
■entitled for life, she maintaining the children. 
Gilhert v. JBerinett, 10 Sim, 373. 

Direction for payment of residue to to be 
applied by her at her discretion' for or towards 


[ the education of her sons, ami that she should 
i not be liable to account to him or any other per- 
son for the disposal or application of it, the 
residue being considerable : — Held, that E. tvas 
entitled to it, subject to the application of so 
much as the court might think tit to the educa- 
tion of the sou during his minority. ILemleij v. 

Jac. 354. 

A testator by his wdll directed that all his pro- 
perty should be ‘Art tlie disposal of his wife for 
herself and childreir’ : — Held, le versing the 
decision below, that there was no joint tenancy 
bet^veeu the widow and children : but that the 
widow, though not entitled to the property abso- 
lutely, liad a personal interest in it, and, as between 
herself and her children, was either a trustee of 
the fund, with a large discretion as to the appli- 
cation of it, or had a power in favour of the 
children, subject ■ to a life interest in herself. 
Oroehett v. CrochJt^ 2 Ph. 553 ; 17 L. J., Ch. 
230 ; 12 Jur. 234 — L. C. Reversing 1 Hare, 451 ; 
5 id. 326. 

A testator gave his residuary estate to trustees 
in trust for his sister’s younger children equally, 
and to vest in them at the usual periods ; and he 
directed his trustees, during the minorities of 
the children, to pay the interest of their shares to 
his sister, or to the guardians of the children, to 
be applied for their maintenance and education : 
— Held, that the sisters were entitled to receive 
the interest of their children’s shares during the 
minorities of their children. JBerheley v. JSwIn- 
hurne, 6 Sim. 613 ; 3 L. J., Ch. 165. 

Testator gave one-third of his residue to his 
wife, the other two-thirds to trustees in trust for 
his two sons, to be paid them at twenty-one, in 
equal shares, with benefit of survivorship, the 
income, until the shares should be payable, to be 
paid to the wife, to be applied by her, or, in case 
of her death, by the trustees, for the mainte- 
nance and education of the.two sons : — Held, that 
the wife was entitled to the income of the chil- 
dren’s shares during their respective minorities, 
and one son having died, to the income of the 
whole during the minority of the survivor. 
Hadoio V. Iladuio^ 9 Sim. 438. 

When Parents and Children take jointly.] 

— Held, that a bequest, of 30Z. a, year to A., 
together with her children, B., C., and D., and 
for their joint maintenance, was a bequest of 
that annual sum to the mother and her children, 
as joint tenants, for the life of the longest liver 
of them. Wihon v. 3Iaddison, 2 Y. C. C. C. 
372 ; 12 L. J., Ch. 420 ; 7 Jur. 572. 

BequCiiSt to a widow “ to be applied by her for 
tlie payment of my lawful debts, and the residue 
for her own use and benefit and that of our 
infant daughter ” : — Held, that this was not a 
discretionary trust, but that they were equally 
entitled. Llhh/ v, Thonijiso7i, 32 Beav. 616. 

A bequest of a fund to trustees, in trust to pay 
the dividends to A., the wife of B., for the 
benefit of B., herself, and children, during B.’s 
life, and at B.’s death the fund to remain in 
trust for the benefit of A. and children for her 
life, and at her death to ]yQ equally divided 
among the children : — Held, that A. was a trus- 
tee of the interest for herself, her husband and 
children, in equal shares during her life. Taylor' 
v, JBaeon^ 8 Sim. 100. 

— - When Parent takes for Life— Children in 
Remainder.] — Legacy to a father the better to 
enable him to provide for his younger children ; 



part of his will, and said that his sons-in-law, C. 
and D. might “ dispose of the property which he 
had left for the good of their families,” subject 
to legacies : — Hehl, that C. and D. respectively 
took absolute interests in the portion given by 
the will to their respective wives. Alea-mulin- v. 

6 De G. M. G, SyS ; 3 Jm*. (N,s.)> 
28 : 5 \Y. K. 28—0. A. 


he consented to secure the ca|ntal. but was held 
entitle<l to the interest. Uiwcti v. (kim major, 

4 Yes. 4ys. 

A testator thu-: expressed Iiimself : “ It is my 
wish that lH,t)0U/. be given to mv dear brother, 
knowing that he is not so well oft pecuniarily as 
he ought to be with his large family, and the' 
kind obligations which he imposes on himself in 
aiding poor relations, and I should wish the 
Ki.OUU/. held by trustees for the heiielit of his 
family, the iinerest; paid haif-yeaiiy, and the 
principal divided anio.ag them according to the 
disererion <»f the trustees or their executors fitter 
the chihlren shall have come of age”: — Held, 
tliat the brother took a lift? Interest in the legacy, 
with reniaiiuler to his chihlren us tenants in 
common, (rladf^toue v. 6fladdoHe, 16 L. T. 49 : 
ItnY. 11.537. 

A testator gave liis property to trustees for the 
bcuetit of his daughter “for her use and the use 
of' certfdii of her cliildreii for their education, 
<kc., adding a direction that his daughter should 
only use tlie income until tlie youngest child 
attained twenty-one or married. Six of the 
children specified attaiueil twenty-one, and sur- 
vived their mother : — Held, that there was a 
gift of the income to the daughter for life, 
subject to the trust for tlie education, &:c., of her 
chiidren, and a gift of the capital at her death to 
the six chihlren as joint tenants. Whitty, In 
re, Eratm v. Era tut, 43 L. T. 692. 


freehold property for the term of ninety-nine 
at a peppercorn rent, upon trust, to per- 


years, at a peppercorn rent, upon trust, to per- 
mit his wife and such persons as she should by 
will bequeath the same, to take to his, her, or 
their own use and bencht the rents, &:c., of the 
sai<l laiuls for the said term of ninety -nine years, 
exclusively of any husband of his said wife. The 
wife, after her husband’s death, conveyed her 
interest in the property to certain persons, 
represented by the defendant, and subsequently 
made her will, giving the property to the 
plaintiff : — Held, that the wife of S. G. took the 
property for the whole term of ninety-nine 
years, and not merel}'' a life estate, with remain- 
der to such persons as she should appoint by 
: will ; and that she had conveyed away all her 
interest to the defendant. Glover v. Hall, IG 
Sim. 56S : IS L. J., Ch. 305. 

Gift of residuary real and personal estate to 
the testator’s wife, with power to her to dispose 


Interest of Children on Sale.] — A testator 

devised his I'cid and personal estate to his wife 
“absolutely 

maintenance of herself and bringhi: 
ehildreii ' 
estate. 

Jur. 60; 


and at lier own disposal, for the 
up of m}’’ 
•Held, that she could sell the real 
d V. Elchard.son, 4 Beav. 174 ; 5 
Ohnrelt, 4 Beav. 


P., Pratt V 


Where Trust created.] — Bequest to A., his. 
heirs and assigns, “for his and their own use 
and benefit, and for the maintenance and edu- 
cation of his children ” : — ^Helcl that A. took no 
beneficial interest under this gift, which con- 
stituted him a trustee for the children. Stead- 
wan V. Eodivell, 1 W. B. 464. 

A testatrix, by her will, directed her trustee 
to be laid 


A testator devised certain estates by name, 
together 
to hi; 
creditor 
his executor 
dispose of all li 
majiner as the;; 
not to sell if it seemed most advisable to keep 
them, or in anyway they should think proper, 
so tliat every creditor had his money, and if 
sold, ail overplus to his wife, towards her support 
and her family : — Held, upon demurrei’, that the 
testator’s chiidren liad such an interest in the 
devised estates as enabled them to sustain a bill 
against the widow and her co-executor, impeach- 
ing a sale on the ground of a fraud, and praying 
an account of the rents and profits. Woods v. 
Bhmls*, 1 MvL & Gr. 401. 


and furniture, 
beloved wife to sell, to discharge all his 
and he constituted his wife and T. W. 
whom he appointed to sell and 
estates and chattels in such 
should jointly agree upon, or 


to pay 1,000/. into the hands of C. H.. 
out by him in the education of his two eldest 
sons, who should be alive at testatrix’s death ; if 
only one son, then 500/., for the like purpose ; if 
no son of C. H. living at her death, she directed 
the legacy in his favour to fall into the residue. 
G. H. died before the testatrix, leaving two sons- 
living at her death ; — Held, that the legacy was 
not an absolute gift to G. H., hut a trust to some 
extent for the sons, and therefore the limitation 
over did not take effect by the predecease of 
C. H. Hodgson v. Green, 11 L. J., Cb. 312 ; 6 
Jur. 819. 

A testator bequeathed a house, to his wife 
for the use of herself and his daughter, subject 
‘ to the following trust : “ that his wife and 
i daughter should live together, and that his wife 
I should take charge and see to the maintenance 
and support of his daughter during her minority, 

! with the instructions of H. He also gave 
1 100/, to his wife, in addition to the house, &c., 
;for the further support of herself and his. 

1 daughter : — Held, that the widow took absolutely, 
subject to a trust for the maintenance and 
support of the daughter , during minority, and 
which did not cease upon her marriage binder- 
age. Oomlty y, 'Fm*reU, 8 Beav. 347 ; 14 L. J.,. 
Ch. 189 ; 9 Jur. 242. ' 


Separate TTse of Mother.] — Bequest of 


rosithiary estate to trustees in trust to pay income 
to testator’s wife for her life, to be by her applied 
for the maintenance of herself and chikh-en by 
the testator: — Held, not to be a gift to the 
sejjarate use. Wardle v. Clax^toiu 9 Sim. 524 ; 
8 h. 1., Ch. 119 ; 3 Jur. 145. Andsee Oyj?eJtase 
T. Simjmn, supra, col. 1334. 



gi\e and bequeath ali my property, rear imu 
personal, of whatever nature or kind, where- 
soever to be found in possession, reversion, or 
expectancy, to which I am legally or equitably 
entitled, unto my dear wife, absolutely, and to 
be by her willc<l to any or either of my children 
ill rniv manner suitable to her washes, to hold to 


for her to appoint it among them by will, as she 
misht think fit. Ecaiis v. Evaiu\ 83 L. J., Ch. 
()02 ; 10 L. T. 59 ; 12 W. K. 508. 

The widow maile a wall, by which she devised 
part of his real estate to a son of his, in liquida- 
tion of a <iebt due to him from the testator ; and 
she afteiavards maile an agreement with that son 
and another, that the latter should have the pro- 
perty on the terms of his paying the debt due to 
the "former, and also stipulating for certain 
benefits for herself 'Held, that neither the will 
of the wadow^ nor the agreement, w^as an exercise 
■of the power of the testator’s will. Ib. 

A testator constituted his widow guardian of 
his two children then living with him (one, a boy, 
being the child of another w’-oman), and he gave | 
her f.OoO/. to be used for her owm and the chil- 
dren’s benefit, as she should, in her judgment and 
conscience, think fit ” : — Held, that the fund 
must be invested, and that she was entitled to 
the income for her life, and that the children had 
an interest in the capital, an<l that the wife had 
a discretion as to the application of the income 
between the three objects, wdiich the court would 
ni t control if bona tide exercised. Hart v. Tribe^ 
19 Beav. Id9 : 2 W. R. 289. 

A te^tator bequeathed to liis wife all his right, 
title, an<l interest in certain real and personal 
property to be disposed of as she thought fit 
amongst his children during her life, or by her 
will, provided she did not marry, but should she 
marry, then he ordered his executors to enter into 
])ossc*ssion of his property, and divide it amongst 
his children, or dispose of it as they thought 
proper for their benefit, pacing to his wife 2()Z., 
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A testator devisod his property as foUow^s : 1 1 brother A., to be at 


to remain in the bank Held, that no trust was 
createtl for the children of F., but that A. took 
absolutely the capital of the testator’s stock, 
subject to the annuities, Benson v. Whittam^ 
5 Sim. 22. 

A gift of dividends to A., to be by him used 
and applied for the maintenance of the children 

TYI in niM* * HTaLI 


her for ever ; and i appoint her executrix of this j of his late wife during their minorities . 
niy will, revoldng all ither wills” :-Held, that j to confer a life interest m A- for his own benetit 
the wife took the property absolutely, but that 
a trust wtis engrafted on it for the benefit of the 


after the youngest child had attaiiiecl twenty-one. 
Wallier's TnasU, In re, 16 Jur. 115d ; 1 W. E. 
408. 


Conditional Payment to A.] — A testator 

gave the income of his residuary estate to his 
children in equal shares, and made provisions for 
a home to be maintained urulet' the charge of M. 
for such of his unmarried children as chose to 
take advantage of it, and directed that while any 
child resided "with M. a sum of 50?. a year should 
be deducted from his or her share of the income 
and paid to M. A., an unmarried son of the 
testator, ceased to reside wfith M., and assigned 
all his interest under his father’s will to B. for a 
valuable consideration. He afteiuvards returned 
to reside wdth M. : — Held, that notwithstanding 
the assignment, M. w^as entitled to be paid tlm 
oOZ. a year out of A.’s share of the income while 
he resided with her. Greenwood, In re, Priestley 
V. Griffith, 66 L. T. 101 ; 40 W. R. 357—0. A. 

Gift to A. for Child of B.]— Testatrix gave 
l,0O0Z. to her nephew to maintain and bring up 
her natural son F. B, ; and she directed the 
interest of one-fourth of her residue to be applied 
to the maintenance and education of F. B. 
during his infancy, and the capital to be paid to 
him on his attaining twenty-one : — Held, that 
the nephew was not a trustee of the 1,OOOZ. for 
F. B., but was entitled to it for his owm benefit. 
B i Idles Y. Biddles, 15 Sim. 1. S. 61, nom. Ward 
V. Biddles, 16 L. J., Ch. 455 ; 11 Jur. 624. 

To A.’s Husband and Child.] — A testa- 
tor gave a sum of money to trustees to pay the 
income to his then unmarried daughter for life, 
and after her decease to permit her husband to 
receive the income for his life, nevertheless to be 
by him applied for the maintenance and educa- 
tion or benefit of the children of his daughter. 
The daughter afterwards married, and her hus- 
band subsequently took the benefit of the Insol- 
vent Debtors Act; his wife afterwards died, 
leaving her husband and tw’O children surviving ; 
—Held, that he took beneficially a life interest 
in the legaev. Byne v. Blacliburn. 26 Beav. 41; 
27 L. J., Ch. 788 ; 4 Jur. (N.S.) 803 ; 6 W. R. 
681. 

To A. and a Charity.] — Bequest to 

trustees to be divided betw^een the testator’s wdfe 
and six poor members of a chapel, share and 
share alike : — Held, that the wife was entitled to 
oiie-seventh absolutely, and that the other six- 
sevenths formed a permanent charitable fund, 
the interest alone of which w-as from time to 
time payable to the poor. Gregory v. Att.Hen,, 
2 Beav. 366. 

Of what Property.] — Testatrix concluded 

her win as follows : “ My house, in Trevor square 
I give to my brother as residuary legatee of my 
remaining property for the benefit of his chil- 
dren ” : — Held, that the brother took the residue 



of the children : — ^Held, that on the \Yidow, by 
misconduct, becoming unfit to maintain and 
educate the children, she was not entitled to the 
surplus profits, after setting apart siitficient for 
their maintenance and education, but could only 
claim maintenance for herself. C<utle v. Cattle, 
1 Be It. ^ J. 352 ; 3 Jur. (K.S.) 723 ; 5 W. B. 


as well as the house in trust for his children, 
Idilencieh w Imlerwick. 13 )>im. 653 ; 8 Jur. 53. 


Where Purpose of Gift fails— Gift to Parent ■ 
and Children— Ho Children,]— if estate be given . 
to father for the benefit of his children at s 
twenty-one, aiul he has n(» children, the father | 
takes absolutely. Salt v. Cknmherti, h Mod. 26U. , 

IJmler a bepiest of stock in trust to pay the i 
^.livideiids to M., the niece of the testator. ■* for , 
and towards the inuintenance. education, and | 
bi'inging up <»f all and every the child and 
ciiiKiren of tiie said 51.. until he, she, or they j 
shall atrtiiii twcitty-oiie.'’ then to transfer the; 
principal etpuiliy among tlie children, with aj 
bequest over of ]>rincipal, in tlcfault such 
issue, to the nepiiews ami nieces of the testator; 
living at the ileath of 51.; the dividends are' 
payable to 51. although she has no cliild. 
moml V. Xeamt\ 1 .Swan. 35; 1 5Vils. Oh. 3 ; 18 
IL il. 15. 

Testator directed his trustees to apply a final 
to the suppeu’t and inaintenanee of his sou’s wife, 
and for the support and education of hischihlren 
bom ill wedhiek. The son had no children living 
at the testator’s deatli : — Hehl, that the wife 
t<;»ok the fund absolutely for her separate use. 
Cai)e V, C(V}}i\ 2 Y. & C. 543 ; I Jur. 307. 

A testatrix becpieathed 500/. to A. absolutely, 
but revoked the gift by codicil, whereby she gave 
a like sum to A. for life, with a direction to the 
trustee to .sell the same for the benefit of A.'s 
children, or to purchase an annuity for A. A. 
died a spinster, anti no settlement was made 
or annuity purchased ; — Held, tliat the legacy 
formed part of A.’s estate, and did not sink into 
the residue. TnillL Iti re, 18 L. T. 176. 


Gift to A. aad B. — Death of A.] — “ X 

devise 100/. per ammm to mj son A. and his 
wife for their respective liveSj 60/. whereof is to 
be naid to the wife for the support of herself and 
4.1..^ (07 Tv-,Tr The 

the wife shairhave the whole 100/, per 


daughter, the remaining 40/. to my son."^^ Tiie 
son dies ; C„ .. hh A-dl 1- . . ’ d 

annum. Ctno^fer v. Seott. 3 P. 5Yms. 121. ’ 

8ee also Scott- v. Keif, 35 Beav, 201 ; 6 N. E, 
340 ; 11 Jur. (N.S.) 810 13 W. E. 1030. Smith 
\\ Smith, 2 Jur. (N.S.) 967. Cowman v. Harrison, 
10 Hare, 2,34 ; 22 L.' J., Oh. 093 ; 17 Jur. 313 ; 1 
W. E. 06. Ford v. Fowler, 3 Beav. 146 ; ^0 L. J., 
Oh. 352 ; 4 Jur. 058. Surman v.Sannan, 5 5iad(l 
123 ; 21 E. E. 286. Jahher v. julfher, 0 Sim. 
,503. Wchh V. Wools, 2 Sim. (N.S.) 267 ; 21 L. J., 
Oil. 625. And causes sub Precatohy Trusts, 
post, cols. 1467, et seq. 


f. Absolute Gifts when Cut Down, 


i. By Bejjugnant TFe/'Z,??. 

General Eules.] — It is a rule of the courts, in 
construing -written instruments, that when an 
interest was given, or an estate conveyed in one 
clause of the instrument in clear decisive terms, 
such interest or estate cannot be taken away or 
cut doivn by raising a doubt upon the extent and 
meaning and application of a subsequent clause, 
nor by inference therefrom, nor by any subse- 
quent words that are not as clear and decisive as 
the words of the clause giving that interest or 
estate, Thornhill v. Hall, 2 CL k F. 22 ; 8 Bligh 
(N.S.) 88. 

A testator recites, seriatim, in his will, the 
interests he had in several leaseholds for lives, 
and after each recital he devises the rents and 
profits of each leasehold to his wife and a married 
daughter, and to each of his sons and unmarried 
daughters, severally and respectively, devivsing to 
his son E. part of the profit-rent oif Blackacre 
during the term of the lease, which was for the 
lives of the testator, and of E. and another, and 
devising to his unmarried daughters nominatim 
different parts of the rents of TYhiteacre, in 
addition to equal shares given to them by the 
preceding clause in the rents of another estate ; 
*• and, further, if any of the above legatees should 
die, or die unmarried,” he left the property 
bequeathed to them to be divided equally among 
the survivors of them : — Held, that the devise to 
11. in Blackacre was for the whole term of the 
lives of the cestuis que vient, and was not, on 
E.'s dying unmarried, cut down to an estate for 
his life only, the clause of survivorship, but 
that the words of the clause applied to the last- 
mentioned unmarried daughters only. Ih, 

A testator gave the income of all the residue 
of his property, subject to two annuities, to his 
wife for life, and after her death to his son for 
life, and then bequeathed (a second time) the 
residue of his property to his son, excepting aU 
money in the funds, which he gave to the chil- 
dren of his son ; — ^Hcld, that after the death of 
the wife, the son took the income of all money 


— One devises a house to his cousin, directing 
that an annuity of 1,200/. per annum shall be 
paid her, and that she should maintain her son 
there : the son chooses to go from her ; still the 
cousin shall have her annuity in the same manner 
ns if the son had died. lilachhorn v. Edyley^ 1 
P. Wms. 604. 

A gift for the " present expenses of a wife 
and the children” : — Held, that she was abso- 
lutely entitled, tliough one of the cliihlveu was 
an adopted child, and was taken away from her. 
Hart Y. Trihe, 18 Beav. 215 : 23 L. 1, Ch. 462 ; 
2 W. E. 280. 


By Misconduct of Wido-w.] — A hotcl- 
by his will bequeathed his property' to 
upon trust, to permit hii 
business so loni 


widow to carry 
as it could be carried on 
with advantage to his estate, and to permit her 
to receive the profit so that she might maintain 
herself and her family, and educate the testator’s 
children. He also directed that if the profits 
were insufficient for this purpose, the deficiency 
should be supplied out of the income of the 
general estate, which, subject to this direction, 
-was to Ijc accumukited, and, with the principal, 
to be divided among the testator’s children on 
tlieir attaining twenty-one. There was a proviso 
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in the funds for his life, as well as ail the 
residuary property, since a preceding unam- 
biguous gift cannot be cut down by subsequent 
implication. JScll v. JSell, B Jirtr. 5»4:. 

Where an absolute interest is given by a win, 
it will not be cut down except by dijstinct 
words. Ad.^7iead v. Willetts, 29 Beav, BoS ; 0 

W. R. 405. . ^ 

An’ absolute gift in clear language, in a 
will, is not taken away ainless_ by language 

equall}" clear. JLivee v. Oldjield, 4 De . 

Where, therefore, a testator having made a 
provision in his will for his eldest ginndson by a 
beriuest of leasehold property, directed that his 
resiiluarv real and personal estate should bo 
equally divided between his four other grand- 
children in common, and declared that the shaie 
of each should remain vested in the trustees of 
the will, upon trust, to permit him and her to 
receive the income for life, and after the d(^ease 
of each, his or her share to be in trust for his or 
her children ; provideil, that if the share of any 
one or more of the four grandchildren should not 
vest in any children or child of his or her body, 
or’in case the term in the leasehold gi'^en fo the 
eldest grandson should expire m his lifetime, 
then and in either of such cases the eldest 
grandson should be let into and take an equal 
share in the residuary estate intended for the 
other four grandchildren and their issue equally 
with such "bother grandchildren, or their respec- 
tive issue field, that on the death of one ot 
the four younger grandchildren, without issue, 
the residue remained divided into four, and was 
not redistributable into five parts. Ijb. 

A., by will dated in October, 1837, but not 
executed until 1844, gave his real and personal 
estate to his son when he should have attaiuecl 
twontv-one, subject to an annuity to his widow. 
He then proceeded thus : “ But should the hand 
of death fall on my widow and son, and my 
having no children, or my son any issue, my will 
is, that, should he leave a widow, she shall receive 
the annual sum of 50?., during her widowhood, 
out of mv real estates ; the residue then to be 
equally divided, after paying such legacies ^as A 
may hereafter name, the division of property to 
be between my late brother’s surviving chudren, 
and my sister C. B.’s children, my sister E. I , s 
children, and my nieces Gr. H, and I. J., they 
paying all my son’s just debts, funeral expenses, 
and demands, or my "wife’s should she be the 
longest liver.” At the date of the testator s will 
his son was an infant, but when it was executed 
he had attained the age of twenty-six Held, 
that the gift over of the real estate took enect on 
the son dying without issue phut that in respect 
of the jiersonalty the son was absolutely entitled. 
The proposition* that where there is a clear gift 
in a will it is not to be,, cut dovm by any- 
thing subsequent, unless it is equally clear, not 
approved. The subsequent clause may have that 
effect, if it indicates, with reasonable certainty, 
the Intention of the testator. Jia 7 idjield \ . 
Maiidp'eld, 8 H. L. Cas. 225 ; 6 Jur. (TS.B,') 901 ; 

9 W.R.l. . ^ a 

Express bequest or power not controliect by 
the reason assigned : which, though it may aid 
the construction if doubtful, cannot warrant the 
Teiection of clear words. Cole v, Wade, 16 Ves. 
46 ; 10 B. B. 126. • , ^ 

When there is an express gift m a will, and 
there is- a subsequent clause inconsistent with 
the first, but with only an implied revocation, 


1844 


the prior gift takes effect, /uf/r v. Clinton 
E. 8 E^i. 462 ; 17 W. E. 980. 

A testator having real estates subject to mort- 
o-atms, for which he "^vas not personally liable, 
devised his personal estate for payment of his 
debts, and the surplus to his wife absolutely, and 
in a subsequent devise of his real estate directed 
that his trustees should raise by sale thereof so 
much as his personal estate should prove insuffi- 
cient for payment of the existing mortgages and 
charges upon the estate, and subject thereto he 
devised the estate to his sons Held, that this 
was not a revocation of the prior gift, and that 
the mortgage debts were not payable out of the 
personal estate. Ih. , 

Where in a will there are successive limitations 
of personal estate in favour of several persons 
absolutely, the effect of the failure of an earlier 
gift is to accelerate, and not to destroy, a later 
Sift. Therefore, if one or more of such persons 
die in the testator’s liEetime, the first in order who 
survives the testator takes absolutely, although 
he would have taken nothing if a prior legatee 
had survivedi The doctrine of repugnancy between 
an absolute gift and any ulterior disposition of 
the same property does not come into operation 
until some legatee actually takes. Lawman, In 


re, Lerenish v. Pester, 64 L. J., Ch. 567 ; [1895] 

2 Oh. 348 ; 12 E. 362 ; 72 L. T. 816— C. A. 

See also Goadwln v. Finlayson, 25 Beav. 65 ; 
Wdlmsley v. Foxall, 1 De G. J. & S. 605. And 
cases sub tit. Inconsistency, ante, col. 695. 

Where General Words followed by limited 
Oift.]— A. bequeathed to his wnfe all his property 
whatsoever and wheresoever of which he should 
be possessed at the time of his death, and as to 
all the rest, residue, and remainder of my estate 
and effects whatsoever and wheresoever, both real 
and personal, whether in possession, reversion, 
remainder or expectancy,” to trustees, to permit 
his wife to have the use and enjoyment of all 
such parts as should yield income during her life, 
with a gift over to his children : — Held, that the 
bequests were not inconsistent, and that the wife 
was entitled to a life interest in the whole of the 
estate. Hare v. Westroj)!, 4 L. T. 578 ; 9 \\ . E. 
689. 

A testator gave a share of his residuary estate 
[upon trust for his sister absolutely. The will 
contained a subsequent proviso and declaration 
hy wdiich the whole interest in the share pm- 
Yiously disposeil of wms settled, and under which 
the sister was given merely a life interest ; — 
Held, that the first trust was only for the pur- 
pose of division, and that the sister took a lite 
interest in the settled share which did not la])se 
on her death in the testator’s lifetime. Stewart 
V. Jones (3 De G. & J. 532) and Eohert^, In re 
niO Ch. D. 234), distingui.shed. Plnliorne, In re, 
Moreton^ , Iluylws, 63 L. J., Ch. 607 ; [1894J 2 Ch. 
276 • 8 E. 264 ; 70L.T.901 : 42W.E.438. 

By his will, dated in 1870, a testator gave all 
his household furniture, and all his real and per- 
sonal estate, and sums of money in the house, 
and all sums of money in the savings bank, and 
all other his estate and effects with the excep- 
tion of two 6?. shares in a ceidain company, unto 
his wife, and he gave to his sons the two 5?. 
shares ; and he also desired that, at the decease 
of his wife, what might remain of his property 
should be equally divided amongst his surviving 
children. The question was whether this was an 
absolute gift of the property to the testators 
widow, or whether there was a trust in favour ot 
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the testator’s property in the funds was specific, 
aiKl consequently^ adeemed by the sale of the 
stock, but that the other legacies were general, 
and that F, H. took only^ a life interest in the 
testator’s residuary estate. Ha\j<fs v, Hayes. 1 
Keen. 97 ; 5 L. J., Ch. 243. 

A husband bequeathed certain specified goods 
and all other his personal estate to his wife abso- 
lutely for her sole and separate use, and after 
devising his real estate to his wife for life, with 
clivers linixtations over, he bequeathed the resi- 
due of his personal estate in trust for his chil- 
ilren or their issue, and in default for his 
brothers and sisters and their issue as therein 
lueutioiievl : — Held, having regard also to the 
genei'al sco[>e of the will, that the wife took only 
a life interest in the personal estate. JSatjfsJfaio, 
Li n\ 43 L. J., Ch. 537 ; 33 L. T. 749 : 25 W. K. 
359-~C. A. 


the testator’s children : — Held, that the testator’s ; 
widi^w took only a life interest in the property. | 
Sla'JtJoii and KemhU\ In ye. 53 L. T. 527. ^ 

A father gave all his pereonal estate upon , 
trust for his two sons to be ilisposed of ’’ as | 
follows : Income to aeeiunulate until sons re- j 
speetiveiy attained twenty-five, wiien each was I 
to take half <*f t’ne aceumuiatlons or the survivor 
the whole t between twenty-live and thirty the i 
son< or tlielr wit lows were to receive the income. ; 
isons on attaining Thirty, and having ehildreii. j 
the whole to he paid to'*rhoni'*; if either or, 
both should ho witliouT children, then they ; 
shtcdd only be eutitie«l to thti inci)ine. One son i 
tlied unmarried in the testators lifetime; the i 
or iier son attained the age of thirty and had aj 
child : — Kelt I, that he was only entitled to a life i 
interest. Alhia v. AHeu. 21 W, IX. 747. I 

Devi^e to A., ** unto him and his heirs for' 
ever,” for’oidi ling any mortgage, "but to be free 
from all charge unto the respective heirs for 
ever ” : — Held, a gift of fee simple to A, Pye v. 
Bradhiery. 3 L. T. 327. 

Tlio putting limiting words in tlie first or last 
part of a sentexice makes no difference as to the 
construction. 

A testator may give one tliitig to a person for 
life, together with an absolute property in 
aiiothei*, unless the latter should be a}_)pnrtenant 
to tlie tiling before given. 

Where testator be<pioathed to his wife all his 
household goods, furniture, plate, linen, and china 
in ids house to E., or to the said house belonging, 
ami also the said house, gardens, field, and lan<l 
thereto belonging, so long as she continued his 
wi<low and no longer, and he likewise gave her 
his jewels, : — Hekl.that the household goods, 

furniture, plate, linen, ami china were put under 
tlie same restriction as the house itself ; but 
tha.l the jewels were the wife's absolute pro- 
perty. Pitdiards Baker, 2 At k. 321 : 9 Mod. 
325, And sec Coward v. Zarkmaa, 60 L. T. 1 
-H.L.(E.) 


to B.l — A testator having given a life estate in 
remaim ler expectant upon a prior life estate to 
IX., by a codicil made twenty- five years after- 
wards, devised all his estates and property of 
every description to B., which latter clause 
would, taken by itself, have carried the estate 
devised by the will to IX. : — Held, that E. Avas 
entitleil to the life estate devised to him by the 
will. Bohertsoii v. Pincell, 10 Jiir. (]sr.s.) 442 ; 


Life Estate to A., Eemainder to B., Bemainder 
to C.] — Testator bequeaths certain leasehold 
hereditaments to A. for life, remainder to B., 
remainder to C. : — Held, that B. takes a life 
interest only in the leaseholds. Lonsdale. (^BarV) 
V. Berclitoldt (^Countess).^ Kay, 640 ; 23 L. J., 
Ch. 816 ; 18 Jur. 811. 

A testatrix bequeathed the “ interest of a sum 
of money to her eldest child for life,” and after- 
wards to devolve in succession on her (the testa- 
trix’s) remaining childreu ; — Held, on the death 
of the eldest, that the others were entitled for 
life in succession, according to their priority of 
age. Young v. ShejAierd^ 10 Beav. 207 ; 16L. J., 


Limited followed by XTnlimited Crift,] — Bequest 
of 140Z. to A., the interest to be paid to her 
during her life, and. at her death, to be paid to 
her children, bxlluwcd by the appointment of a 
trustee and by a direction (not limited to her 
life) to pay lier tlie interest : — Held, that A. 
took a life interest only, and not an absolute 
interest, subiect to the gift to her children. 


Absolute Gift subject to Interim Terin>]-r-TTie 
testator devised a freehold estate (vvhicli he 
declared should be considered as personalty) to 
his executors and trustees, upon timst for th^ 
second surviving son of my brother James W,, 
on his arriving at the age of .twenty-fiye, the 
annual rental in the meanwhile (after all just 
and necessary expenses for the benefit and 
maintenance of the estate being deducted) to 
be annually divided betAveen my surviving 
brothers. In failure of such secontl surviving 
son of James W., I leaA'e the estate to my brother 
Daniel W., and his heirs male. Failing such 
heirs male, 1 leaA’e and bequeath the estate to 
the heirs of the W. family.” Daniel died in the 
lifetime of the testator. E. was the second son 
of James W. ; — Held, that E. AAms entitled' in 
fee-simple absolute to the estate, subject to a 
term from the death of the testator until such 
day as B. should attain, or but for death w^ould 
attain, his age of twenty-five, which term was 
vested in the testator’s thi’ee brothers as tenaixts in 
common. BlouM v. Whehhi 21 L. T, 259. 

j — ^ Eollowefi by Gift over of Property undis- 

, ^ „ I posed of.]-rBi, who was possessed of a house in 

-Held, that the gift to F. H. of the interest of 1 Stephen’s Green, Dfiblin, held under a Tease for 

YOL. xy. - • ■ . , 43 


Besidue to B.j — A testator gaA’e to his Avife, 
F. H., the interest of all his property in the 
public furnis dining her life, the principal being 
placed in the tiames of the underraentioiiecl 
trustees for that purpose, and he also gave to his 
Avife all his other property Avhich he might be 
possessed of at his decease, after paying his 
funeral expenses and debts, part of his funded 
propertA" being ap})lied for that purpose, if 
necessary. On the death of his Avife lie gave to 
his <laughter. J. H., 200Z. stock 3 per cent, 
reduced annuities, and to tw^o other persons 50^. 
3 per cent, reduced annuities, respectively, and 
to his son the residue of his property, after pay- 
ing those legacies. And he appointed two per- 
sons his executors and trustees. At the date of 
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three lives, by his will dated May 27th, 1833, 
devised to Ms eldest son J. R. B. his house in 
Btenheu’s Green, with all the furniture therein 
(except certain articles), his pictures, boohs, kc., 
except plate and linen, he paying the rent thereot, 
and in case J. R. B. should not think proper to 
occupy or keep his said house, he i^lght^ be at 
liberty to sell the same together with (if he 
though fit) the pictures, &c. ; but it was the 
testator’s wish that his books should not be sold, 
but remain in his family; the amount of the 
sale to be applied to his own nse and beneht ; 
and in case J. E. B. should die without having a 
faiiiilv before he should have sold the said house, 
the testator devised the house in the same manner 
to his second son W. B. ; and in case ho should 
so die, the house was to be sold and the proceeds 
tlivided among his daughters. The testator died 
in 183(), and J. R. B. entered into possession. 
He died in 1890, having by his will devised all 
his property to the defendant, who entered into 
Tiossessioii of all the property except tke house 
in Stephen’s Green. By deed poll, dated March 
16th, 1895, the defendant disclaimed the interest 
in this house. In an action against the clefen- 
dant for arrears of rent of the house Held, 
that J. E. B. took the house absolutely under 
the wdll of the original testator, and not for life 
only, and that it was not competent for the 
defendant to disclaim one portion of the pro- 
perty devised to him by J. E. B., while ficcg)tmg 
the rest. Parnell v. Boyd^ [1896] 2 Ir. E. 571 
—C, A. 

Followed by Proviso for Substitution.] 

— G. left the residue of his property to trustees i 
in trust (after the death of his wife) for his 
children, who, being sons, should attain the age 
of twenty-one or leave issue, or being daughters, 
should attain twenty - one or marry ; and if 
only one child then for him or her abso- 
lutely. The wdll went on to provide that the 
children of the testator’s children should stand 
in the place of their respective parents, which 
pi’ovision was followed by clauses of survivorship, 
accruer, maintenance, and accumulation. In 
the accumulation clause reference was made to 
the. parties entitled for life”: — Held, that the 
testator’s children took life interests only in the 
residue. Crree7i^ In re^ 17 W. R. 1081. 

A testator gave all his property to his wife 
during her life, and at her death to his brothers 
and sister, share and share alike, at their death 
to their surviving children, share and share 
alike Held, that subject to the life interest of 
his widow, the testator’s brothers and sister took 
absolute interests. Hijndnian. v. Ilyudman, 
[1895] 1 Ir. R. 179. 

Of Residue to A., followed by Gifts to 

B. and C, on A.’s death.]— A testatrix gave her 
residuary personal estate to A. absolutely. She 
then gave legacies to several persons after the 
death of A, Held, that this did not cut down 
A.’s interest in the residue to a life interest. 
JentiOuj^y . Sjiarrow^ 17 Jur. 433 ; 1 W. R. 297. 

-- — Followed by Precatory Words.] -Testator 
gave his house, his stock in the public funds, and 
residuary personal estate to trustees upon trust, 

to let the house and convert the furniture and 

other eifects iiito money, and pay the income, 
&c., to his wife for her life, and after her death 
upon trust to assign the house and pay and 
transfer the said stocks, funds, and premises to 


his nephew' R., for his owm use and benefit abso- 
lutely. An undated letter from the testator to 
R. was found amongst his papers after his death, 
bv which the testator purported to explain the 
intentions of his wdll. This letter contained ex- 
pressions of wish that R. should be considerate 
and liberal to his relations, should have some 
one of his nepliew^s educated as a physician, and 
beo ueath to such nephew the greater part of the 
property, the interest of which ‘‘ I now- bequeath 
to your dear aunt, and after her to yourself 
(R.).” This letter was admitted to probate;— 
Held, that the absolute gift to R. contained in 
the w'ill was not cut down by the expressions in 
the letter, which were too ambiguous to create 
any trust capable of being enforced in equity. 
Phwkcmrs Trust, In re, 27 L. J Oh. 422 ; 4 Jur. 
(N.S.) 1041 — L.JJ. . 

A devise of lands for ever conveys an estate m 
fee, and is not affected by subsequent w-ords 
requesting the devisee, “in case of failure of 
issue of his said body,” to give the estate to ;; 
another. Bland v. Bland, 9 Mod. 478. 

All appointment of a person as residuary 
legatee, with a desire that the testators resi- 
duary estate be afterwards left in the residuary 
legatee’s and his own name to charitable 
purposes, is not sufficient to create a charitable 
trust, and to cut dow-n the beneficial interest 
of the legatee. MeCvXlocdh v. 3lGCulloch, 1 
H. R. 535 ; 11 W. R. 504. 

With Power of Appointment Ceasing on 

Re-marriage.]— A testator left all his property 
to his wife, in trust for the uses thereafter 
mentioned. He then bequeathed certain pecu- 
niary legacies, and stated that it w-as his will 
that his yonngest son P. should live and reside 
with his mother, and be attentive to her, and : 
directed by her in order that she might by 
deed or by her last will and testament provide 
for him in such manner as to her might seem 
most expedient and proper ; and he appointed 
and nominated his said wife his residuai'y legatee 
and trustee of his will, in order that she might 
direct and govern his said children and assist to 
arrange all matters between, them j and previous 
to her death, provided that she did not marry 
again, that she might dispose of the residue of 
his property to and amongst his said children 
and provide for his son P. as she might think 
expedient; and he directed that if she married 
again she should cease to be trustee, and receive 
the sum of 1007. only; and that in such case 
his son E. should act as trustee in her stead. He 
nominated his son B. and his wife executor and 
executrix Held, that the testator’s wife took 
the residue absolutely, and that there was notan 
estate for life merely in the wife, wdth power of 
appointment. 3Iorrln v. Ilorrin, 19 L. R., Ir. 
37. 

Where Gift Over on Death. ] —Residuary , devise 
and bequest, after the death of testator's brother 
and sister, J. C. and S. G., to his sister M. K., 
to be held by her, and in the event of her 
decease, by her trustee or trustees for the benefit 
of her daughter A. K., and in the event of the 
death of K. to go among her brothers apd 
sisters : — Held, to give the absolute interest to 
A. K. Kerr v. On sac, 1 Jur. 792. > - 

When an absolute gift is followed by words 
importing a contingency, it is not thereby cut 
down to a life estate, without these words being 
accompanied by other circumstances than the 
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On Beatli tinder Age.] — Testator, first 

giving all his estates real and personal to his 
executors in trust to be disposed of as after 
mentioned, then gave all his real estates to his 
wife for life, and after her decease he gave his 
^ but at his decease the 
’hole to be for the use of J, B. 


mere fact that there i< a gift over on the death of 
the legatee. TrudJi, J/i /v, 27 L. E„ Ir. 574. 

I't'stator directed his debts to be paid, and 
subject thereto gave his }(ersunal estate to his 
widiuw fisr lier own U'^e as long as she might live, 
and on her death directed the remainiler of his 
{.er''onaI C'^tate and efiects wliich might then 
■exist to 1)0 tnade into money, and bequeathed 
t!i<‘ -time to his brothers and sisters, and ap- 
pointci! hi- wftLv.v co-exeeiitrix (*f his will. The 
estate iticluded a sum of cash at the bank : — 
Held, that the widow had no absolute power of 
diqHisal «oer the [.ersf-nnl e-tate, but rook onlt^ 
a like esitiic. with "a right to enjoy tlie property 
in specie, and tliat the cash at the bank must be 
invr-sTed. Jlohh'n, In n\ IMilcn v. Smith, 57 
L. J.. Ch. rdS ; 511 L. T. 85, s. 

Under a gift by A. to his wife of lo.oOO/., 
“afterwards "to go to the understated residuary 
legatee K." : — Held, that the legacy of lo.onol. 
was given to the wife abs<»lute]y. but that 
interest up>ou such legacy did not Ijegin to run 
niitil after one rear from the testators death. 
/V/YO/ V. Pc;vv, >c/vo/. In rc, 58 L. J., Cli. 148 ; 
24 i;h. a dHi : 41t L. T. 554. 

A testator bc<{uearhed leaseholds to a trustee 
upon trust to give yearly equal portions of the 
rents to the two brothers "and three sisters of the 
testator ; that was > say, each to receive one- 
fifth part < >f the net proceeds of rent : and he . 
directed that, on the decease of any or all of his i 
brothers and sifters, ‘‘ the same should go to their 
children" : — HehL that the brothers and sisters 
of tiie testator took life interests only. Houffhton, 
In re, Hnnqhtoa v. Brown, 58 L. J.. Cli. lOlS : 
50 L. T. 529. 

’WTiere leaseliolds were bequeathed to three for 
life, subject to certain annuities, and after the 
death of the tliree, “to A. B. if then living, her 
executors, administrators, and assigns, subject 
To the said annuities during her life,” and in the 
event of her death living either of the three, the 
projxu'ty was given to her issue : the court Held, 
with sc>me hesitation, that A. B. took only for 
life. Morrall v. Sutton, 4 Beav. 478 ; 5 Beav. 
loo. And see >S'. C\, 1 ?h. 538 ; 14 L. J.,' Ch. 266. 

J. C. by his will, dated 19 March, 1877, gave 
ami berjueathed his leasehold messuage in W. 
road, and also all the plant, stock-in-trade, fix- 
tures, ami utensils of trade, and the goodwill of 
the irade or business of tyresmith carried on on 
the said premises, but not including the book- 
debts owing at the testator’s decease, unto his 
three sons, J. 0., W. 0. ami T. C. in equal 
shares, jirovided that upon the death of either 
of Them the said J. C., W. C. and T. C. (whether 
in the testatoi-'s lifetime or after his decease), 
the share or sliares of him or them so dying of 
and in the said leasehold messuage, jdant, stock- 
in-lrnde. &c., shonhl go to his oi* their next-of-kin 
accoixling to the statutes of distribution. The 
testator die^l on the 21st of March, 1877. The 
three sons purchased the book-debts from the 
tesi a tor's estate, and carried on the business in 
partnership until the year 1886, during which 
time they had largely increased the value of the 
stock-in-trade, and bad purchased additional lease- 
hold ]>remises for the business. In 1886 T. C. 
agreed to purchase the share of W. C. in the 
business for 4,509/. : — Held, that W. C. had a 
right to receive the whole of the purchase- 
money, and it was not necessary to set apart 
any part thereof for the persons w’ho might be 
ultimately entitled under the gift to the next-of- 
kin. OnmoUy v, Connolly, 56 L, T. 304. 


lands and estates to J. B. 


wife and 

children, and wdiicli children, at the death of 
their mother, should inherit the same jointly 
during their lives ; and if they should die before 
twenty-one, he gave the houses and estates to 
H. to the use of himself and his children : — 
Held, on demurrer, that the children of J. B. took 
only joint estates for life. Syn'ij v. Brornfield, 
9 Sim. 534. But a ease having been sent to law : 
— Held, by the court of exchequer, that the 
chiklren of J. B. took an estate in fee as tenants 
in common. <8. C., 10 Sim. 94 ; 5 Jur. 864. Afid 
nee the arynmeuf at law, 7 M. & W. 546 ; 10 
L. J., Ex. 457. 


for ever, that is if he leav'es a son or sons who 
shall attain twenty-one, “ but if E. should chance 
to die without son or sons to inherit, my will is, 
that the son of my son W. shall inherit.” This 
is a fee simple to E., with executory devise to the 
sou of W. Heath v. Heath, 1 Bro."C. C. 147. 

Bequest of residue to be divided equally 
between A., B., C. and D., with benefit of sur- 
vivorship betw^een them in case of the death 
of any or either of them without issue : — Held, 
that the gift was absolute, and the clause of 
survivorship void. Welh v. Malimy, 3 Jur. 36. 

Testator set out a schedule of his pa-operty, 
calliiii 


g it 5,000/. He then directed 1,000/. to be 
invested in each child’s name, and 1,0007. In his 
wife’s ; interest to them, for their life, and after- 
wards to their descendants, except his wife’s, 
wdiicli was, at his death, to be sold and divided 
amongst them, except 200/. to M, L.’s child by 
him. Then followed in the same paper : “ The 
above is increased b}’’ the working up of stock, to 
5.000/. I wish the same division and appropria- 
tion, except that if any share falls in, it may be 
added to the others, in case the original holder 
shall have no children.” The testator died, 
leaving four daughters Held, that by the will 
alone, the daughters would have taken absolute 
interest ; but that by the will and codicil 
together, they took interests which, if absolute 
in the first instance, were defeasible. Bird v, 
WeMef, 1 Drew. 338; 22 L. J., Ch. 483 ; 1 
W. E. 121. 


On Death leaving Issue.] — Bequest to 

A., his executors, administrators, and assigns, 
but in case he shall die leaving lawful issue, 
then in trust for his children field, that the 
subsequent gift cut down the former to a life 
estate. Johmtoii v. Antrohia^, 21 Beav. 556. 

A testator gave a fund to M. for life, and if 
she should die without issue (which happened), 
then to C. and S. equally between them, or to 
the survivor, unless cither of them should have 
departed this life leaving lawful issue, “ in ’which 
case I give the share of him or her so dying unto 
his or her children, if more than one, in equal 
proportions.” The testator died in 1813. C. died 
without issue in 1825 ; S. died, leaving issue, in 
1851 : and in 1855 . M. died without issue : — Held, 
that words introducing the gift over were too 
ambiguous to cut down the preceding clear 
gift to C. and S., and' that the children of B. 
took nothing. Larhu^ In re, 2 Jur. (2?.s.) 229. 



Testfitor directed trustees to mvest 5,000/. 
on government or real securities, and to pay 
the interest, &c., to his wife for life, and after 
her decease to divide the same, and pay one 


interest in the gift of the residue. v. 

Coo 2 }er, 1 Jur. (K.S.) 105 ; 3 W. R. 80. 

On Remarriage.] — Testator gave a free- 
hold house to his wife for her sole use and benefit, 
and another freehold house to her for her life ; 


plate, &c. ; but if she married again, the whole 
of the above property was to become the property 
of his daughter; and in case his wife should 
remaiii unmarried, then he gave the second- 


A gift over of real estate in the event of the 
devisee marrying “a man beneath her in life, 
that is to say, below her in social position,” is 
good. Gveem v. KirJmood, [1895] 1 Ir. R. 130 — 
C. A, 

Gift Cut down by Condition Subsequent.] — 

Testator gave a sum of money for the separate 
use of his daughter, a feme sole, and declared | 
that. she should not be at liberty to sell or dispose 
of it, and if she attempted so to do, that such 
sale should be void. The daughter afterwards 
married Held, that the restraint on alienation 
was void, there being no gift over. JSlfwton v. 

4 Bim. 14R 

A testator gave all his property, real and 
personal, to tmstees dor diyision^ ; among his 
children, : their shares to be paid when they 
respectively attained twbnty-eight. The will 


(juent gift in derogation, and a limited ^ bequest 
followed by a subsequent restricted^ gift over. 
In the former case, the absolute gift remains, 
upon failure of the subsequent gift, but in the 
latter the limited bequest is not enlarged by such 
an event. Satavln v. Wahwi, 10 Beav. 200 *, 10 
L. J., Ch. 404 ; llJur. 576. . . , , 

Bequest to the children of A. B. for life ; but 
in case of death before marriage, his share to go 
to the survivors. In the margin was written, 
“ What is to become of the principal ? The share 
■ of the parent to be divided amongst the children, 
if any. Qumre, to be put in afterwards in a 
proper manner.” The children of A. 15. all died 
unmarried : — Held that the gift was for life only, 
and not an absolute gift cut down merely to 
admit their children. Itay v. Winder, 12 Beav. 
610. 


respeptiyely ailained twbnty-eight. 
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further contained a clause cutting down the 
children’s share to 1,000/. each in the case of 
sons and to 500/. in the case of daughters, if any 
of them should embrace a religious life : — Held, 
rfollowing Saunders v, T avtier, Cr. A Ph, 240). 
rTiL'shrS' taste ;*atfterowa. an absolute gift to tho ohildrea 

toW sU sb^-e of his residuary ! -qing^OB fte testatote « 

estate 
of 

duary 

invei?te(Um gm4rument or real securities, and; (rrifith v. Thomjmn, 44 . R. o82. And 

the interest, \^c., paid to the separate _ use of | CoNDiTioif. 

them “w!’ W. c”or' C.’ cr^should hTthtn^d^ i Gift out of Proceeds “ on any Sale ”-Eep _ 

leaving lawful issue him or her surviviug,” the j nancy.]— An absolute gift of piopcitv in a will 
testator tlirected that his or her share of oi 


^Yas followed by a direction that, on any sale- 
by the beneficiary, sums were to be paid to other 
persons out of the proceeds of such sale Held, 
that the direction was repugnant and void. 
Elliott, In re, Kelly v. Elliott, 05 L. J.. Ch., 
753 ; [1890] 2 Ch. 353 ; 75 L. T. 138 ; 44 W. R., 
632. 

ii. By Trusts Qualifying Enjoyment. 
Principles.] — Illustration of the distinction 


in the trust moneys and securities should be 
paid unto and amongst the issue of such 
deceased child or children in equal shares, 

&c. . . . Provided always, that in case either 
W.' W. G. or C. C. should die in his lifetime, or 
in the lifetime of his wife, without leaving 
lawful issue,” then the testator “ directed that 
the share of him or her so dying of and in 
the trust moneys and securities respectively ” : 

should be naid to the survivor of his children i — * ^ * 

absolutely,^ The testator died in 1850, leaving | between a direction in a will winch goes to cut 
his wife, and his son and daughter, W. WC C. j do\yn or qualify a prior absolute gift, and one 
and C. C. (each of whom had issue one child). | which only pes to regulate the mode in winch 
Ou claim as to whether W. W. 0. took au such gift sh^ be dealt with and eujoyed.. 
absolute interest in the gift of the residue ' Gompertrz y. Go mjperL., 2 Ph. 10/ , lb L. J., Ch. 
Held, that the direction, '‘in case W. W. C. 23; 10 Jur. 93/ . i . 

should he then dead,” meant his death in the If a testator leaves a legacy^ absolulel} aj 
lifetime of the testator; and that as W. W. C. i regards his estate, but le&tiams the ^ 
survived the testator, he took an absolute | enjoy meiri adapted to secure cu tarn ob]ect& foi 


the benefit of the legatee, on failure of such 
objects the absolute gift prevails ; but if there be , 
no absolute gift as between the legatee and the. 
estate, but modes of enjoyment are prescribed 
w’hich fail, the legacy forms part of the testa- 
tor’s estate. Qumre, the effect, on an absolute- 


and lie also gave to her all liis household goods, i gift which is ambiguous, of pointing out the 


mode of enjoyment in every possible event to 
which the testator’s mind was turned. Lassence- 
V. Tierney. 1 Mac. & G. 551 ; 2 Hall & Tw. 115 ; 
14 Jur. 182. 

Bequest to a daughter of 1,000/. stock, and M. 


to her children after his wdfe’s death “ I also ' a-year for life, which two sums w’ere to be under 
api'Oint my wife, provided she remains un- 1 the trust of the executors, and not to permit her 
married, sole executrix and residuary legatee to assign “her said annuities,” and pay the 

to all other property I may possess at my | interest from the 1,000/. toiler for her life, and at 

decease” : — Held, that the fee-simple in the 1 her decease to divide it between her children : — 
firsi -mentioned house passed to the wife. Day i Held, that the daughter took for life only, and 
Y.Daveron, 12 Sim. 200; 10 L. J., Ch. 349. 'not an absolute interest subject to be defeated. 

. fuT... 1 by the interests given to her ohildren. Distino- 

On Daughter marrymg beneath her.]- i^otwoen an absolute bequest with a subse- 
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residue of his estate and efilects, real and personal, 
whatsoever and wheresoever, to his wife, and 
after her death to be equally divi(kHl to the 
^ . he also appointed 
There were no children : 


If a te«rator leaves a le,cracv absolutely as i 
re:j:arils his estate, but restricts the mode of the i 
legatees enjoyment of it to secure certain objects i 
for the U-nefit of the leirnree, upon failure of such ' 
objects the absolute gift prevails. Kdlvtt v. 
KtlJeff. L. 11. 3 H, L. IbO. 

A testator <lirected \ii>, trustees holding his real 
tsrate rr, lew ami raise for his live dauu'hters, 
naming them*. 1,ooh/. each Held, that this was 
in itsei’f an absolute provision f<n each. Ih. 

The will directed that the sum of l,0n0f. each 
should be luised ” subject to the provisoes there- 
inafter expressed ** ; i.e., the trustees were ^to 
permit eaeli <langhrev to take the interest for life 
—in ease she should marry, her husband was to 
take the iiiferest for life — and after the decease 
of any daimiiter unmarried ur witlnmt issue, 
the })rincipal was t(» be applied amongst all or 
any of his other ehillren, in such slnires as the 
daughter dying should a}rpoint, and, in default 
of aippoiiirment, amongst the surviving children 
or riteir issue in equal shares. By a codiicil he 
revoked his will so far as the said sum to each 
of niv daughters is given absolutely, and I 
declare that'! in the event of any of iiiy daughters 
remainitig unmarried, she shall only be entitled 
to an intei'cst for iier natural life," and he then 
•coniirmed tlie gift, •'subject to the restriction 
aforesaid" Held, that these pi’ovisions diil not 
qualify the gift, except so far as the restriction 
as to remaining unmarried was concerned, Ih. 

Hekl, also, that, notwithstanding the revoca- 
cation, by the codicil, of the absolute gift, the 
■camrt had pix^pei-Iy declared the survivor entitled 
for lier life to a distributive share of her deceased 
sisters' interests in the sums given to them. I Ik 

When an ab-olute gift or an appointment in a 
will is artemptci I to be cut down by a subsequent 
iinq .erati ve mo( lilication or restriction, the original 
gift remains nnatfeeted by the intended restric- 
ti'tn. ChnrchUl v. CliurclulL h. ii. 5 Eq. T4 ; 
HJW. E. 182. 

When either in a settlement or a w'ill there is 
an absolute gift to children followed by a direc- 
tion that the daughters’ shares shall be settled 
on themselves tbr'life, with remainder to their 
chihlren. the daughters’ interests are only cut 
down b.!r the sake of the children, and any 
daiigltter who dies without issue takes her share 
absokitcdy. SUhcaif Hall JEfitate. In re. 37 L. T. 


children, shoultl there be any 
his wife sole executrix, 

— Held, that the wife was absolutely entitled. 
Crosier w Croziei% L. E. 15 Eq. 282 ; 21 W. E. 
398 , 

Testator gave 4,000Z. to his grand-daughter, 
and directed his executors to pay it to her on 
her attaining twenty-one, aii<l to apply the 
interest of it for lier maintenance during her 
minority. By a codicil, he <lirectcd that his 
grand-daughter should have only the interest of 
2,000/. for lier maintenance until she attained 
twenty-three, and that the interest of the other 
2.U0«Jk should be accumulated, and that, on her 
attaining twenty-three, his executors should have 
the whole settled upon her for her life, and, after 


her death, to her child or children, in equal pro- 
portions, so that no husband of hers might spen<l 
it. The grand-daughter attained twenty-three, 
and (lied without havinsrhadachild, and without 


legacy : — Held, that the gift in the will was an 
absolute gift, and that, in the events that had 
happened, it was not aifected by the codicil. 
Bell V. Jaehmi, 1 Sim. (N.S.) 54:7. 

■\Vhere the bequest of residuary estate gave 
absolute interests to children in their respective 
shares, but afterwards, by a direction as to those 
of the daughters, that a moiety of their shares 


to their children : — Held, that, on the death of a 
daughter unmarried, the purpose of such limita- 
tion in favour of her children failing, her repre- 
sentatives were entitled absolutely to her interest 
in the moiety directed to be so settled. Wineli- 
loorth V. Winchwortli. 8 Beav. 576 ; 9 Jur. 


A testator directed his trustees “ to raise 5,000?. 
for his daughter,” his said daughter’s legacy to 
be invested, and the interest paid to her for her 
separate use for life, with remainder to her chil- 
dren absolutely, but with power to her to appoint 
a life interest to her husband. The daughter 
died immarrled Held, that she took an abso- 
lute interest in the legacy. Mayor v. Towjmnd, 
3 Beav. 443 ; 10 L. J., Ch. 216 ; 5 Jur. 91. 

A testatrix bequeathed her residuary estate to 
trustees upon trust for her daughter for life, with 
remainder to the “ younger children ” of her said 
daughter, the shares of sons to be paid at twenty- 
one, and those of daughters at twenty-one or 
marriage ; with a direction to invevSt the shares 
of daughters, and pay them the income for tkeir 
separate use from the time of marriage or upon 
their attaining twenty-one, so that the capital of 
each daughter’s share should pass to the children 
of such daughters ; with such trusts or remain- 
ders, in the event of there being no such issue, 
as the trustees should think proper : — Held, that 
the absolute interest given to daughters by the 
i first part of the will was cut dowji only in the 
I event of their having issue; and that an mi- 
; married daughter, aged fifty -six, was entitled to 
receive her share upon entering into personal 
recognisances. Lydclon v. JSUison, 19 Beav. 565 ; 
18 Jur. 1066. 

Where the testator directed his trustees to 
apply the interest arising from his residuary 
estate for the maintenance of all his children, 
and the surplus- to accumulate until the youngest 
should attain twenty-one, and then the capital 
I to be divided into as many shares as there should 


Where Absolute Grift followed by Eemainder 
“Which EailsA 


•(lift by a testator of all the 
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be children then living, one to be allotted to 
each, and the issue of such as should be then 
dead to take their parents’ shareSj the shares of 
sons to be payable at twenty- one, and of . 
daughters to remain in the hands of his tmstees, i 
upon trust to pay the interest for their lives for ! 
their separate use, and on the decease of simh 
daughters leaving issue on the youngest attaining i 
twenty-one : — Held, that a daughter living at 
the time when the youngest child attained ; 
twenty-one who died single took air absolute 
interest in a share of the residue, the gift which 
was absolute in the first instance not being 
affectetl by the direction as to settling the shares 
of the daiighters having issue. Ilulme v. Eulmr , 

9 Sim. B44. 

A testatrix directed her fortune to be divided 
between A. and E. K., appointing trustees for 
R. K. to pay him half-yearly his share. By 
codicil, reciting that A. was dead, she desired 
that her fortune shoukl be divided between R. K. 
and T. K., for the use of their children, and when 
they came of age to be settled upon them, share 
and share alike. E. K. survived the testatrix, 
and died without ever having had a child : — 
Held, that the gift to him by the will of a moiety 
was absolute, and that the modification intro- 
duced by the codicil affected it so far only as 
was necessary to give effect to the disposition in 
favour of his children, and that, this disposition 
having failed, the absolute gift remained, so that 
his personjd representatives were entitled to his 
moiety. Norman v. Kyna^itor, 3 Do G. F. & J. 
29 ; 7^Jur. (N.S.) 129 ; 3L. T. 826 ; 9 W. E. 259. 
Affirming. 30 L. J., Ch. 189. 

By will, dated in 1829, a testator gave to A. 
800^., ‘‘to enable him to take his father’s farm 
after his decease, if the landlord will consent, or 
to place him in any other situation which the 
trustees may think fit,” and if not, then the 
interest was to be paid to A. for life, with re- 
mainder to his son, if he should have any. A. 
died intestate and unmaiTied. No part of the 
legacy was ever paid to A. or applied for his 
benefit : — Held, that the first gift to A. was never 
taken away, except in the event of his leaving a 
son as above mentioned ; and that, ho having 
died without a son, his administrator was entitled 
to the legaev. Lord v. Lord, 3 Jur. (N.s.) 
485. 

Gift of residue to be equally divided between 
the testator’s wife, sons, and daughters, subject, 
nevertheless, as to the shares of the daughters, 
which were to be placed in funds in the names 
of trustees ; the interest to be paid to them for 
their lives for their separate use, and after their 
deaths the testator gave the shares, to the interest 
of which his daughters should have been entitled 
for life, to their children equally, with benefit of 
survivorship. Two of the daughters having sur- 
vived the testator, died without children : — Held, 
that their representatives were entitled to their 
shares. Wkittell v. Dudin, 2 J. & W. 279 ; 22 
B. E. 124. 

Tinder a gift of a sum of money “to my 
daughter J. H., to be employed for her use in 
the following maimer,” accompanied by a direc- 
tion that the fund should be invested, and the 
interest only paid to the daughter during her 
life, and, in case she should marry and have 
children, then the principal to be divided amongst 
such children : — Held, upon the construction of 
the whole will, the daughter having died without 
children, that her personal representative, and 
not the residuary legatee, was entitled to the 


fund. Campbell v. Broionrigg, 1 Eh. 301 ; 13 
L. J„ Ch. 7. 

A testatrix bequeathed personalty in trust for 
A. B. for life, and after his decease for his issue, 
and on failure of his issue to F. H. S. and E. S., 
share and share alike, “ and after the decease of 
the said F. H. vS. and B. S. to their chihh'en, 
share and share alike, and to their heirs forever.’’ 

F. H. S. died without having had issue, B. S. 
survived him and died leaving children, aiul 

A. B., who survived them botli, died without 
issue. Upon a petition by the children of R. S. 
for i)ayment out of a portion of the trust fund 
which was in court : — Held, that, upon the 
authorities, the bequest must be construed as a 
gift after the respective deaths of F. H. 8. and 

B. S. to their respective children, and that, there- 
having been an absolute gift to each of them in 
the first instance only cut down in favour of his. 
children, in the events which happened the fund 
was divisible in moieties between the represen- 
tatives of F. H. S. and the children of B. S. 
IIutchimoR s TrnsU, In re^ 51 L. J., Ch. 924 
21 Ch. U. 811 ; 47 L. T. 573. 

, A testator bequeathed his residue to his nieceS’ 
A. and B., and he then confined the gift to A. 
and B. and their children, without compre- 
hending their husbands, unless his nieces should 
die without issue : — Held, that A. and B, took 
for their separate use for life, with remainder 
to their children ; and that in default the nieces- 
took absolutely. JDaioson v. Bonr?ie, 16 Beav. 29. 

Followed by Contingent Executory Devise 

to Children.] — A testator by will, dated in 1853, 
gave the residue of his property to his three- 
brothers and nephew for their lives, as tenants 
in common ; and after the decease of liis brothers, 
and nephew, then in trust for their heirs and 
assigns, as tenants in common ; provided always,, 
that in case any or either of their children should 
die under twenty-one, without leaving issue, the 
share of each child so dying should be in trust 
for the survivors or survivor ; but in case any 
or either of such children should die leaving- 
lawful issue, then the share of each such child 
to go to his or her child or children ; and if 
there should be only one such child of his 
brothers or nephew who should attain twenty- 
one or be married, then in trust for such child, 
his or her heirs and assigns, for ever. Upon a 
bill for the construction of the will : — field, 
that it must be assumed that there was an 
omission of a gift to the children of the testator's, 
brothers and nephew after the gift to them, and 
that the will must be read as giving the brothers, 
a fee in the first clause of the devise, which was 
cut down to a life estate in the event of their 
having children, with a devise in fee to the- 
children. Sjyencew JIu'ndford.27 L. J., Ch. 7G7 
4 Jur. (N.S.) 987. 

Followed by Gift for Life with Power of 

Appointment among Children.] — A testator 
gave all his property, real and personal, to trus- 
tees, and directed that they should sell his freehold . 
estate, and make up an account, of his estate, so 
that they might be able to make a division, 
among his nine children, to whom he left the 
same in equal shares. After other directions, he: 
declared that he left the shares of his daughters. 

: to them, for their lives, free from the control of 
, their husbands, with power to appoint among 
. their children, notwithstanding coverture. In a 
I subse^iuent clause he directed that the shares of 
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ittaiiied twenty-one at * Bequest of residue after decease of testators 
uUl forth with" vest in ! widow, to be divided equall5^ amongst chihlren, 
•es of the other sons i the son’s shares to be paid immediately, and as 
lid afterwards attain ! to the daughters’ to be invested for them for life, 
ires of daughters on { with remainder between ail their children, to 
shares of sons who | become vested at twexity-flve, remainder over ; 
me. ami of dauLditers in case of either of his daughters having no child 
I, should go amongst attaining twenty-five, to the children of the 
lent ioned. A., one of others who should attain that age . ideld, that 
1 1 died without having such gift over was too remote and void, and that, 
lointment, leaving one the beijiiest to the daughters in the first instance 
,i an absohue Interest ( being absolute, and the conditional limitation 
jr2h{}' V. .WDo?vHl, '■ not being such as would legally take eifect, the 
j absolute interest remained according to the 
j originnl gift. JRiNff v. Ilurdwiek, 2 Bear. 852 ; 
Eemaiiider.“ — ^Vliere • 4 Jiir. 2. 

personaltv In terms ! A. bequeathed 1,000Z. to his solicitor by a pay- 
in tlie hrst instance to j meiit of 50/. per annum for twenty years after 
i <!irection tu invest in I his death, with a condition to attend meetings of 
h a remainder to their | ids executors and assist in auditing the accounts 
•Held, that ! of the estate Held, to be an absolute bequest 
' of 1.000/. Welh V. inw/, 4 L. T. 768 ; 9 W. E, 


ehiklren, that was too remote, i t: was 
the absolute gift was not cut down by the subse- 
quent direction. Bhu/ v. Tlardicirh. 2 Beav. 780. _ 

852 • 4 Jur. 242. ’ Devise upon condition to pay certain legacies 

’ within twelve months. See Wr'ujlit v. WHh'ui^ 

By Yoid Gift Over. j— A betpiest to AL E., 9 Jur. (N.s.) 715 ; 10 W. E. 408-~Ex. Ch. 

testator’s wife, of “ the legal interest on bonds, j^)id, sue Condition. 

debenrin-cs, and funded property, together with ^ ^ t 

household furniture, ckc., to be disposed of as she Where Prohibition against Alienation.] — 
shall think riroper ” ; and in case F. E. shouhl Beiiuest of money and leaseholds to a ferae sole 
survive the said AI. E., that he should have ‘‘the ‘'for her own absolute use, without ^erty to 
interest of monev, ami whatever does belong to sell or assign during her natural life’ : Held, 
her that she doe‘s not dispose of” Held, that, to confer an absolute interest without power of 
AL E. having survived F. E., the absolute gift to alienation during life. Balter y. Xeivton.^ 2 Beav. 
her was not exit liown by the subsequent bequest 112 ; S L. J., Ch. 806 ; 8 Jur. 649. 
over, and that that berpxest was void for uncer- By an instrument in the form of a settlement 
tainty. PhiUnwx. Badiawd. LI. A G. t. Sugd. but proved as a will, real and personal estate 
270 , ‘ was given to trustees upon trust for the sole use 

and benefit of the respondent (son of the settlor), 

By Direction to Settle on Marriage.] — his heirs, executors, and administrators, to be 

A testatoi’ gave shares of his property to his two assigned and transferred to him as soon as con- 
infant daughters to be settled on themselves at veniently might be after the settlor’s death, 
their marriage.” Upon the ilaughters attaining subject to a proviso that if ^ the respondeiit 
twenty-one without having married : — Held, should die xmmarried and without issue his 
they were entitled to have their shai’es paid and share should go over, and also that the property 
transferred to them absolutelv, Maqrath v. assigned in trust for the respondent was to be 
IMoreltetuh 41 L. J., Ch. 120 ; Jv."E. 12 Etp 491. held by the trustees upon the express condition 
A testator be<.[iieathed onc-tliird of his residue that he should not during his life have power to 
to his daughter, her exeeuTors, kc., to be vested mortgage, sell, alien, charge, or incumber any 
at twenty-one, but not to be payable until part of the property, and in that event the 
twexity-tive. He declared it shoidd not be trustees should stand possessed of such property 
subject to the control of any husband, but in trust for other persons : — Held, that the 
should devolve and be settled by deed upon respondent took an absolute interest in fee 
her as a feme sole, and that the income should simple under the instrument, and that the con- 
not be anticipated, and that until her marriage dition of forfeiture in case of charge or alienation 
she should mdy be entitled to receive the divi- was therefore void as repugnant ; and accord- 
dends, and i*etaiii the power to bequeath the ingly that he could be ordered to secure to his 
capital by will. The daughter being unmarried : divorced wife an annual sum for maintenance 
-—Held, that she took absolutely, and was entitled by a charge on his interest under the instrument, 
to payment of the fmul out of court on attaining And semble (per Bowen, L.J.), that the condition 
twenty-one. Yountfa Settlement. In re, 18 Beav. was limited to alienation during the lifetime of 
199. * ' the settlor, in which case there would be no 

repugnancj'. Corlett v. Yorhett, 58 L. J., P. 17 ; 
Where Condition Attached.] — There is no 14 P. D. 7 ; 60 L. T. 74 ; 37 AF. E. 114 — C. A. 
doctrine that if there is a limitation in a will A testator who died in 1871, after reciting in 
which by itself gives a vested estate, and a his will that he was seised of cci'tain lands, 
condition is afterwards added on a breach of devised the same to his son, T. M,, without words 
which the estate is to go over, the limitation and of limitation, and directed that his said son 
the condition will be construed into a contingent should not have power to sell, assign, transfer^ 
devise, Chvverlng v. BlUson, 7 H. L. Gas, 707 ; or make over the said thereinbefore-mentioned 
29 L. J., Ch. 761. Affirming, 8 De G. M. G. lands, or part with the possession of any part 
662 ; 2 Jur. (N.s.) 201 ; 8 Jur. (N.s.) 276. thereof to any pei'son or persons whomsoever, 

A condition which is to defeat a vested estate except by will to his wife, child, or children 
must depend on an event ascertainable from the lawfully begotten, or next of kin, in such shares 
beginning. Ih. and proportions as, by his last will and testa- 
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ment, he should ilirect or appoint ; and in case 
the testator’s said son should happen to die 
intestate and without lawful issue, then the 
testator declared that his executor should have 
power to dispose of the lands, but always to the 
testator's next heir or heirSj or next of kin, it 
being the testator’s will that said lands should 
not pass out of his family. And; it was also the 
testator’s will tliat any lawful issue of his said 
son.!. IL, should not sell, assign, transfer, or 
make over tlie said lands or any part thereof, 
except in like manner as his (the testator’s) 
said son. T.. by will to his or their child or 
children,' or next of kin. T. M. died without 
issue, but made a will, w'’hereby he devised and 
bequeathed all his property to his wife, H. M. 
T. M. died seised and possessed of other property 
besides that devised and bequeathed to him by 
]iis father Held, that neither the restraint on 
alienation, nor the gift over, w^ere indicative of 
an intention contrary to the devise to T. M. 
passing the fee simple or absolute estate and 
interest of the testator in the lands devised. 
Martin v. Mart'ni, 1 9 L. E., Ir. 72. 

Where Restriction to Separate Use.] — Bequest 
of 1,OOOL to a married woman for her own use, 
nevk'theiess, during her life, to pay the dividends 
for her separate use, independent of any husband : 
— Held, an absolute interest. Gurney v. Goggs^ 
25 Beav. 334. 

Gift of Interest at Discretion of Trustees with 
no Gift over.] — Testator gave all his property to 
trustees, in trust to invest it in securities at 
interest, for the use of his nephew, to be paid in 
vsuch manner as the trustees should think fit ; 
and w'hen the nephew^ should attain twenty-one, 
that the trustees should pay him the amount of 
tl 0 interest or proceeds of the money come to 
their hands, as they might think most for his 
advantage, in w^eekly or quarterly payments for 
hi.s life : — Held, that the nephew^ took an absolute 
interest in the property. Billing v. Billing^ 5 
Sim. 232. 

Absolute Interest cut down by Subsequent 
Gifts thereout.] — A. directed his executors to 
raise a legacy ” to or in trust for his son.” It 
was to he invested in the names of trustees, and 
life annuities w^ere given to the son and his wife 
out of the income, and interests w^ere given to 
the children of the son and to their issue, wdth 
gifts over : — Held, that there w’as an absolute 
gift to the son cut dowm to the limited extent 
of the subsequent .gifts. Salmon y. Salmon, 
Beav. 27. 

By Direction to pay Interest “ as long 

as she lives.^’l — An absolute gift of residue to 
the testator's widow : — Held, to be reduced to a 
life interest only by subsequent directions as to 
the payment of interest on money lent, to be made 
to her “ as long as she lives.”' Flhm v, JenMm, 
1 Coll, C. C. 365 ; 8 Jur. 661. 

By Direction to Bay Interest for Life 

with Remainder to JText of Kin.] — X husband 
bequeathed property to, his wife for life, with 
remainder to his sons and daughters, the share 
of the daughters “ to be vested in the bank in 
their owm names, and the interest for life to be 
receive<l by them to remain as a jointure for their 
use in case of their marrying, untouchable by 
their husbands, but. to descend ' to their. legal or 
nearest of kin ” ; — Held, that a daughter, whether 
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marrying or not, took only a life interest, with 
remainder to her next of kin. Ilarnji v. Xewton, 
46 L. J., Ch. 268 ; 36 L. T. 173 ; 25 W. E. 228. 

Devise to A. for Life, Remainder to B. in Trust 
— ^Whether Trust includes A.] — Testatrix by her 
wdll devised all her fee simple, freehold, "and 
leasehold estate, to E. E. for life, remainder to 
J. E. for life, wdth remainder, save a certain 
rent-charge, to the commissioners of charitable 
donations, in trust to pay the head-rents and to 
apply the annual profits to certain charities : — 
Held, that E. E. and J. E. took beneficial 
interests for their lives. Char it aide Donations 
Commissioners v. JSsjrinasse, FI. & K. 164; 3 
Ir. Eq. E. 324. 

Property to be enjoyed with and go with 
Title.] — A testatrix by a codicil to her wi,ll 
bequeathed to C. A., sixth Earl of E., and to 
his successors, all her plate, and also gave, 
devised, and bequeathed a leasehold house to him 
and “ to his successors, and to be enjoyed with 
and to go with the title ” : — Held, that the plate 
and leasehold house passed to the sixth earl 
absolutely ; the wmrds “ to be enjoyed with and 
to go with the title” not being sufficient in 
themselves to create an executory trust or to cut 
dowm the interest to a life estate. Montagu v. 
Inohiquin {LonT) (23 W. E. 592) discussed. 
Johnson, In ra, Oocherell v. Bssex (^Barh), 53 
I.. J., Ch. 645 ; 26 Ch. D. 538 ; 52 L. T. 44 ; 32 
W. E. 634. 

g. Successive and. Concurrent Interests — 
Joint Tenancy and Tenancy in Common. 

Distinct Gifts of Same Property to Two 
Persons.] — It has been held, wdiere there has 
been a devise of an estate to A. at the beginning ; 
and to B. at the end of a will, they shall take as 
joint tenants. Clrlch v. Litchfield, 2 Atk. 373. , 
Where a man gives a farm in Hale to A. 
and his heirs in one part of his will, and in 
another to B. and his heirs, it is now const.rued 
either as a joint tenancy or a tenancy in 
common, according to the limitation. Bidout v. 
Pain, 3 Atk. 492. 

Gift to Two Persons with Maintenance for 
One of them.] — Bequest to A. and B., with 
direction that B. shall be maintained, <kc., during 
minority out of fund, and power to place B. 
out apprentice : — Held, to create a tenancy in 
common. Gant v. Lawrence, Wightw. 395. 

Gift to Two Persons for One Object] — A 
testator, in 1641, devised lands to two colleges, 
one at Cambridge and one at Oxford, for 
educating ten of the descendants of certain 
persons named in his will in piety and learning : 
— Held, that this wms a gift to the two colleges 
as tenants in common, . subject to the trusts of 
educating the persons specified in the will in 
piety and learning, according to the course 
and usage of education in the colleges respec- 
tively, and according to the regulations and 
discipline thereof. Aft- Gen. v. Sidneg Sussex 
College, 38 L. J., Ch. G56. 

Lands Purchased by A. and B. under Option 
in Will.] — A. by will directed that his sons 
should have the option of purchasing certain 
premises at a given sum. They agreed to do so, 
and signified their intention by a note in writing 
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> estate in ioint tenancy, or a tui- 

ce had, give them * - . estate in succession m 

. to the ancy in common but mi ^ 

jrepaved, tail male, an disentailing^ deed, his hoir-at- 
mnts ill having j-jfg ggtate In fee. Cmiloi-Tc 

eseoutea law vvas ^26 ; 6 W. E. 710. ^ 
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apply any i jointly dni'ing it devised their shares to 

take sue- 1 any or some ot ^ _ together with B., 

begotten, ! parties i^haie ana sn< ^ ^ tenancy m 

th without i estate " ioiirt tenancy ; and that the 

,Ue states ; CO— f D., to 

‘?ue™iher Ire in the property. Jones v. Jones, U 

■■ AVhatevcr i L. ^ pm-^ns in terms importing s 

-nth nt my ! . Y 1 ;o -.TAt ohano-ed into a tenancy m 

hew and j subsequent gift over of the estate 

sj-r ;» 1 E» ■ A A 

issue (which I IS to eiqoi ^ tenanti 

I of «. then i $e the “dfe having diA in thelii 

he testators Held, secoiKlly, he lUtc iw ^ survived tl 

, during his of tlie who 

to preserve testator, the testators chi 

nt such son. tY>|niors representatives took h 

ivciy in tail T-Jefinite Gift, with several Inheritances.]- 

0 the use of i or devised to trustees in fee, in trn 

d. that *’>0 llhtntestatu assignees, and 

1 in common fw „ ,,i,,-,tild severally die lie gave t 

,on-s share to j his said heirs :— Held, that t 

1 . with cross- ! tahe as tenants in comnwn, a 

,es h. Iv. joiut. tenants. Shejvari v. Oihho 


life Estates, with several Inheritances.] 
ise to two, and the heirs of their bodies , 
ioint estate for life, and several mhen- 
'and so it is if there is a devi^ oven h>^ 
ici a devise over, and one of them cLiob 
issue, a moiety shall go over to the 
lemau. Cook v. Oooh, 2 Vern. nlo. 

S lands to be sold for payment ot h s 
ud legacies, and the surplus to ^id out 
mrehase of other lands to be settliH on A. 
and the survivor of them and their heirs, 

■ tA hA divided between them, share and 
lae i; aSdin the lifetime of the testa- 
d the question waSy whether Ins moiety 
descend to the testator’s heir-atdaw as a 
i S nr should go to B., the surviving 
» ►—Held, that the first part of the devise 


1363 


WILL — ConGtructioii. 


1364 


made A. and B. plainly joint tenants, and there- 
fore B . by survivorship, became entitled to tne 
whole for life, hut that the inheritance being- 
devised to them as tenants in common, one 
moiety having lapsed by A.’s death in the iiie- 
time of the testator, shall descend to tlie testator s 
heir-at-la\v, expectant on the death of b., ami 
the other moiety shall go to ^ir ot b. 

Barhr r. <?.(/?.<«, 3 Bro. P. C 104. S C 2_ 

P. Wras. 280 ; Select Ca. Ch. 1/ ; 9 Mod. lo* , 

2 Kq. Cas. Abr, 5B(), pi. il. 

A devise of lands to B. and C-, and the survivor 
of them and their heirs, eqnally^ to be divuled 
between them, share and share alike ; b. and b, 
are joint tenants for life, with several inheri- 
taiices. Jd, 107, 

inint tenancv for life, the words of sevciance . ~ ^ 

betaTcrCal to the sabseauent limitations, preference to those of my name 
rffbto'M, 9 Yes. 456 ; 7 K. K. 271. according to behaviom- : ami ho gi 

MOif.n M , y. 1 oil Lie vw^vsnnn nvrmertv. " tO bcbv 


took estates for life as tenants in coinmon, with 
benefit of kirvivorship, wdth several inheritances 
in tail male limited to their respective issue upon 
the death of the survivor. liuddeUeij wAdumn, 
22 Beav. 206 ; 25 L. J., Ch. 826 *, 2 Jur. (x.s.)- 
■724. 

Joint Power of Disposition.]— A testator by his. 
will gave* ‘ my landed estates in W., of wdialever 
description, with their appurtenances, and all 
allotments of common now inclosed or hereaf tei* 
to be granted to my daughters, J., M. and S.. to- 
be jointly and equally enjoyed or divided in the 
case of the marriage of any of them ; and they or 
the survivor, in case of death, are by this iiiy will 
fully authorised to dispose of the same by will or 
assignment, as they shall think proper, giving 

' - — and relations, 

gave them also 


} W,., Q... . _ 

all his personal property, “ to be by them equally 
divided and shared among them,” and he recom- 
mended them to live together. The three- 
dauahters died unmarried. M. and J. survived 
S., and executed wills respectively _ devising all 
their real estate to each other for life, but w'ith 
different remainders over. J. survived M. 
After the death of J., the plaintiffs claimed a 
moiety of the real estates under the wdll of M., 
The defendant claimed the entirety under the 
will of J. Held, that though the power of 
disposition by deed might have been exercised 
by J., M, and S., or by J. and M.. in their lifetime, 

‘ yet that J., as the survivor, had alone the power 
of disposing of the estates by will, and that the* 
defendant," as her devisee, was entitled to the 
entirety: anti semble, that the will of the 
testator created a joint tenancy in fee. Coolmm 
V. Btnqham; 17 Beav. 262 ; 3 Be G. M. & G. 
6GS ; 28 L. J., Ch. 127 ; 17 Jur. 1039 ; 2 W, lb 
45. ■ ■ 

Several Powers of Disposition.] — B. by his will 


Y by his will dated in 1815, gave a copyhold 
estate held upon lives to his wife as long as she 
should remain a “widow, and if his wnfe should 
marry, then to his daughters J. and fe., and their 
heirs'': and for want of such issue, then, &c. 

Held, that J. and S. took as joint tenants for life, 
with several inheritances in tail, and cross- 
remainder in tail. Mfiwrds v. Champion, 1 Fji. 

E. 419 ; 3 Be G. M. & G. 202 ; 1 W. E, 497. 

A devise to A. and B. and their ‘‘ respective 
heirs ” gives to them a joint tenancy for life with 
several inheritances in fee. H. M., by his will 
dated in 1776, devised certain lands to his 
daughter S. M. for life, and after her decease, 

“ unto the child and children of her body, if more i 
than one, lawfully to he begotten, and the heirs 
of their respective bodies.” N. M. died in the 
lifetime of 8. M,, wdio died leaving six children. 

One of these six children, died a bachelor, tw'o 
others died leaving issue. On the question w’hat 
interest the children of S. M. took under the 
^vill Hold, that they took joint estates foi* life 

S £“-d j ^ 

tto ?7.2,lwTl.« 55iSLtb“‘|«ni;« 

V., 1 .1 . 1 t 1 ... 



W T? 118 I neiu, tuuo laic nuoucmvio 

X iestaior gave the residue of his ™al and j teuauts iu riTnrrxr 72 f '“'w 

personal estate to trustees, in trust for hisiiephew^s I Be G_. M. A G.<>,)3 , 8 Jui. . • 

A., B. and G., and for their respective heirs, j 28— C. A. 
executors, administrators, and assigns, A. died i 


before the testator ; C. died after the testator 
Held, that the nephews were joint tenants for 
their' lives, and the life of the survivor, with 
several remainders to them as tenants in common 
in fee : and that B.took the income of the whole 
for his'life. Athinwn, lit re, Wihim v. AtlCmson, 
61 L. J., Ch. 504;. [1892] 3 Ch. 52; 06 L. T. 
717 : 40 W. E. 066. 


Gift of Eealty and Personalty “ for Life to 
and to any lawful Issue she may have,”]— A tes- 
tator devised and hequeathctl all his real and 
personal estate to B. for life, and after her decease 
to P. for life, subject to a forfeiture in a certain 
event, and tlie will proceeded : “ And from and 
after the decease of ” P., “ I give and bcciueath 
the property so given and belonging to 'VP, ” ter 


A’testator devisal an estate to trustees and j life to my wLurd ” E. " 

, I -J. ^4.^ -lYi o tT It o -tra enr^h iQ<nP tntflKG H VtihtGCl 


XX v,4.v.# T Akjv-vi. vw i,. -m- 

their heirs, upon trust to permit the rents and 
profits to be received by A, and his wife for life ; 
and after the death of the survivor he devised 
the estate unto and amongst his four grand- 
daughters, to hold to them as tenants in common, 
and not as joint tenants, during their natural 
lives, with benefit of survivorship ; the remainder 
to the trustees and their heirs, upon trust to 
support the contingent remainders thereinafter 
limited ; the remainder to the issue male of 
his grand-daughters successively lawfully to be 
begotten ; with remainder, In default, to his own 
right heirs :— Held, that the four gi’and-daughtors 


she may have, such issue to take a vested interest 
in my said property upon attaining the age ot 
twenty-one years.” The testator died possessed 
of real and personal estate. E. survived the 
testator, and died intestate without having been 
married Held, first, that the direction that the 
issue should take vested interests was inconsis- 
tent with the use of the wmrd “ issue ” a^s a term 
of limitation, and that consequently Els issue 
took as purchasers, and that her heir-at-law' was 
entitled to the real estate ; and, secondly, that 
as to the personal estate E. and her issue (haa 
she had any) wmuld have taken concurrently a& 
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trustees, their heirs, exccu- 
to sell and pay debts, 6:c., 
hereof to pay and apply the 
life, and after his decepe 
to the heir- or heirs- 


le^nil . copTholcl estates n 
' tors, ice., upon true 
,^on. i and after paynicnt 
1 rents, icev, to A. h 

.a. isvt. 

i subject to survivorship.^ ^ 

3 to ; Testator bequeathed : 
hater \ among others to^ b, >v . 

datter gentlemans i . 

■iaue 1 six children, all . 

iiicv.' mentary instrument and at 
• testatof. and no other_ issue 
> iheisLx children were, as 
lu. at i entitled to the legacy 
ne of ; 3 Hare, 65. And see 6fref/oi ij v. 

restatrix having three daughters, gave one- 
was I A teijtairix, uci \ mo ^ o i-emaiiider 

thout to her own the class of next 

30k ii^Balier v. Gihwn, 12 testator’s wife 

ment, creates a 3011^^ 

1 to a 2BDimielly.Jehh lb Ir. Gh. R. 3.n. 

strihution used-— Inten- 
Survivorship bj- words 
Y the intention of sever- 
ntly clear. Whitmore y 
!9. ‘ A.nd see Booth v, 


Ahit tenants, and that cousequontiy a 
,ei>onal vepreseutativc 

16 L. T. 41.5 ; 15 

Sift of Chattels to 

survive. Tlieve are two executors, 

(li,‘.< • !ii> exoi'utor or adnniiisiriitoi , 
hlivJauacciouut against the survnoi. 

RUIhioah/. I Vern. 4-S2. 

DiivLv ol a residue ol a personal 
thieo is a joint <levise, and shall survne. 

V Wehder, 2 Tv ms. M. i . „ ^ 

w Meath to testators two l.rotheis, or it u 

i::!ffo;L’SoSu(rveoS 

A k’'2v to two or more persons wi 
wotls'Ml- seiM-ranoe “^kesa joiuyo^«.v ■ 
fore his iionoiir derermineil that ^ 

aTto a residue tw.vthirds 'vere given . 

hoin-sdven to the cliildien ot •'•Vney 
jobt' tenants. C<n>qMl v. Cu>» 2 >hdl ■ 

'^ Kotwitlistandiii.g the _ leaning ^ ^ 

™Xn.'as h' pmtnmshii. a joint inortgaf 


lip.' 7^?. 365. . 

hed several legacies, and 

^V. 14,0007, '‘and do the 

family 6,0007” S, 

■ the date of the testa- 
the death of the 
—Held, that such 
ioiiit tenants, exclusively 
ofe.OOOZ. WoodyWwdi 
Smith, 9 Hare, 
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names of the nephews and nieces and children j 

of the deceased niece), as should be living at the j 491 , Glib. Lq. K. 14b. 

time of the decease of the testatiix, to be divided | x ^ Divided ’H— Devise to A for 

between and among them per stirpes equally, i Equally to be J}ivicLe(t. j ise to A. tor 
ikS per capita! the children of B. talcing | life of mpsnage^ and other freehold estate at 
between them only the equal share to which B. ^ 


■wouhl have been entitled if named in that 
bequest instead of her children, and livi:^ at 
the time of the decease of the testatrix : Held, 
that the children of B. took as tenants in 
•common. Atf.-Cieih v. Fldchei\ 41 L. J., Oh. 
167 ; L. R. 13 Eq. 128 : 25 L. T. 892. 


and af*er her decease “I give the same 
estate to all and evei’y the child and children of 
A., equally to be divided amongst them ; and for 
want of such issue” over : — Held, that the chil- 
dren of A. took as tenants in common in 
fee-sim]_)le. Ftsdaile v. WhUliere.^ 9 L. J. (O.s.) 

! Ch. 71. 

G., being seised of a gavelkind estate by deed 


To to Diviaea.”]-Beq«ost of legacies to E. i PO«. of natural love _to his wife 


.and M. if thev survive the testatrix ; but if not, 
then R.’s legacy to be divided among his chil- 
dren, and M.‘s legacy among hers ; and gift of 
residue to all the children of R. and M. equally : 
—Held, that the children of R. and M. took the 
residuary estate in equal shares as tenants in 
•common. LloyFa Fstute.^ In ve, Bake^' v. Mcison^ 

2 Jiir. (X.S.) 539. 

The effect of the words “ joint tenants in a 
will :~-HeId, to be controlled by the context, 
.and effect given to the bequest as a gift to 
tenants in common. Booth v. Alington.^ 27 L. J., 
•Ch. 117 ; 3 Jur. C^.s.) 835 ; 5 W. R- 811. 

W. bequeathed unto trustees a large sum, upon 
tru.st to pay the interest and dividends as his 
■daughter should direct ; and in default into her 
hands during her coverture, for her separate use. 
He gave bis daughter a power of appointment 
•over the principal ; but in default of appoint- 
ment then upon trust to pay, assign, and divide 
the principal, , . . and the stocks, funds, and 
securities upon which the same should be in- 
vested, unto and equally between all the children 
•of his daughter, if more than one, as joint 
tenants ; and if but one, then to such one child.” 
The testator gave all the residue of his money 
unto and cciually betw'eeii his grandchildren as 
tenants in common. The daughter appointed j 
■only one-fourth part of the principal, and died ' 
intktate, leaving three sons surviving, one of 
wliom received from the trustees a third of the 
remaining fund : — Held, that the bequest was a 
tenancy in common, and not a joint tenancy, 
and that the residue of the fund must be earned 
to the sepai'ate accounts of the two surviving 
■children. Ih. 

Bequest in the form of a letter to the testator’s 
mother and sisters, expressed thus : “ To be 
•divided among you.” A tenancy in common 
among those living at that time, and the 
shares of those who died in the testator s life- 
time lapsed. Ackerman v. Burrows^ 3 Yes. & B. 
.54. 

“To he Bistrihuted.”] — Devise of the profits 
-of ]and in trust foi‘ his six younger children, to 
be distributed in joint and equal proportions : 
— Held, a tenancy in common. Mtricke v, 
Bttrioke, Ambi. 656. 

“ Each.”] — A devise of a term to A. and B., 
paying 25^. a yeai', out of the rents to one during 
his life, “viz., l'2l. 10**. by each of them,” is a 
tenancy in common, Kew v. UomB.^^ 1 Yern. 
.353. 

“Equally amongst them.”]— A devise; of a 
leasehold interest to A, and her three sons 
equally amongst them cimtea a tenancy in 
common, though there is no mention of any 


and children, granted to his daughters, M. and 
H., the rents of his lands, equally to be divided 
between them, paying bl. to their mother for 
life, and after her decease to hold to his said 
two daughters and their hei ns, equally to be 
divided between them. This creates a tenancy 
in common, w^hether the instrument be con- 
sidered as a deed or a will. Big den v. VaUkr^ 

3 Atk. 731 ; 2 Ves. Sen. 252. 

Testator devised residue of his estate to A. and 
B., and then added, “ My will is, that my estate 
be equally divided betw^een A. and B., wdiom I 
appoint executors.” The devise is not a joint 
tenancy ; for the words “ equally divided ” 
though not annexed to the clause wdiich gives 
the residue, can relate to that only. Owen v. 
Owen., 1 Atk. 494. 

Though the words “ equally to be divided ” in a 
strict settlement at common law have never been 
determined barely of themselves to make a 
tenancy in common, yet it has been stated that 
they do so in a will, both with regard to real and 
personal estate. 8. C., 1 Atk. 495. 

Devise to trustees by sale or mortgage to pay 
debts, the remainder to go and be equally divided 
among three children, and the survivor of them 
and their heirs for ever. A tenancy in common. 
Stone,^Y. Ileurtly, 1 Yes. Ben. 165. ' ^ 

Bequests to several to be equally divided, share 
and share alike. They take in common, and 
no survivorship. Bolger v. Alackell. 5 Yes. 
oil). • 

One assigns a term to trustees, in trust to 
permit himself to receive the profits during his 
life, and after his death in trust to permit his 
two (laughters B. and C.. the executors and 
administrators to receive the profits during the 
residue of the term, equally to be divided 
between them, they paying so much within two 
years to his other two daughters. B. <iies ; G. 
mortgages to D, : — Held, that B. and 0, were 
tenants" in common, and not joint tenants, by 
the intention of the father, which was to make 
distinct provisions for them. Ilamell v. Hunt., 
Pre. Ch. 164. 

A. by will devises lands to trustees and their 
heirs, in trust, that the profits should be equally 
divided between his wife and daughter during 
the wife’s life, and after her death he devised 
the same to the use of his daughter in tail, with 
remainders over. The daughter died during the 
mother’s life : — Decreed, this to be a tenancy in 
common between the mother and daughter ; and 
that during the mother’s life the daughter’s 
moiety did not descend or result to the heir, but 
was an interest undisposed of, and in nature of a 
tenancy pur autre vie; and should gc) to the 
administrator of the siaughter. PhilUpi v. 
BhnUx)S, 2 Yern. 430 : Pre. Gh. 167 ; 1 P. Wms. 
34. ^ 

Devise to A. for life, the reversion to B. and 
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. secondly, that the property 
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..2 H. B. ao. ■ , 1 , ■ ^ 
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lU Hare (Ap 
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their resiiective rep re- 
ef the longest liver ot 

qq “p Ar/'"' '■ i Effect of, where Gift Over on Death of 

“'AeS,' Ab^equally ' Survivor.]-S«o infra, col. 13S2. 

'Amfoim avhjmido; ! .•Every”]-&. “All and Every.- supra, coh 

qi ..'o to her roprosoiitn- ; 1366. ^ . 

! “5artioipate ”-A t« after 

iubiect to bei40L. J., Ui. /m, 

expressed. I 989. 

0 be paid them respectively dmmg 
Ate of tlmh- chSi 

,w, 1,, — 

■ithbeneht !,{ f male or female, hegottei 

die to be paid ; or afterihe decease and respee 

tUeirTiteq ah "in-otertyi j f terfof 




Gift to CMldren after Prior Life Estate.]— 

Under the following bequest : “ All mj lawful 
debts to be paid, and the remainder for my 
daughter ; and at her decease to be left to her 
children ” : — Held, that the children took as 
joint tenants. Mence v. Bagster, 4 De G. & Sm, 
162. 

A bequest of residuary personal estate to A. 
for life, and should she have a child or children, 
then to it or them for ever. After the death of 
, the testatrix A. married, and had issue : — Held, 
that pursuing the intent of the gift, and by 
analogy to estates created by way of _ use or 
devise, as distinguished from estates raised by 
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and failure of issue of his, her, or their body or 
bodies respectively, then as well the original as 
the accrued share' of such of them so dying with- 
out issue to go to the survivors or survivor, 
ottiers or other of them, as tenants in common, 
if more than one ; and for default of such issue 
over. A. had three childi'en born in the lifetime 
of the testator and living at his decease, and 
another was born after the testator’s death ; 
one of the three born in his lifetime died during 
the life of xV., without issue Held, that the 
children of A. took as tenants in common, and 
not as joint tenants ; that, inasmuch as the 
children of the after-born child of A. could not 
take as purchasers, the devise would be supported 
according to the rule of cy pres or approxima- 
tion, b}’’ giving an estate tail to the after-born 
child of A. ; that the rule of cy pres, being an 
arbitrary principle of construction, introduced to 
effect the intention of a testator in the exigency 
of a particular case, was not to be applied, except 
when the necessity of the case required it, and 
that therefore, although the devise was to the 
children of A., 'as a class, the children of A., born 
in the testator’s lifetime, would take estates for 
life, and the estates devised to the children of the 
after-born child would alone be altered ; that 
cross-remainders were to be implied between the 
children of A., and therefore that the three 
children of A. who survived or left issue took 
according to their respective estates the share of 
the child of A. who died without issue, and that 
the inequality among the devisees, some of them 
being tenants in tail, and others tenants for life 
with remainder to their issue in tail, was no 


" respective shares,” in case of the death of any 
of them;— Held, that B., C, and D. took as tenants 
in common. Its v. Xing, 16 Beav. 46 ; 21 L. J., 
Ch. 560 ; 16 Jur. 489. 

Courts of equity are far from favouring joint 
tenants. The word “ respectively ” will separate 
an estate, and make it a tenancy in common. 
Ileathe yC MButlie, 2 Atlz., 


objection to the implication of cross-remainders 
among them. Vanderplank v. Xing, 3 Hare, 1 ; 


‘‘Eor Sole and Separate Use.”] — A testator 
who was the proprietor of three hotels, after 
reciting that he was part proprietor with another 
of then's, hotel owned by them in equal shares 
and proportions, share and share alike, directed 
that the entire of his interest therein “shall be 
vested and become the property of my in’esenr 
wife M. J., for her own benefit, and for the 
benefit of my two sons by her, viz. C. and E. ; 
and my further wish in this respect is, that said 
M. J, shall, in the event of my decease, continue 
to carry on the business of the said S. hotel until 
my sons C. and E. shall attain the respective 
ages of twenty-one years ; at which periods 
respectively it is my wish and desire that my 
said wife M. J. shall make over one-third of such 
interest in said S. hotel to my said sons C. and 
E. for their own sole and separate use and 
benefit.” He bequeathed another hotel to two 
other sons “in equal shares and proportions 
share and share alike.” E, died a minor. In 
an action by E.’s administrator, claiming his 
share in the S. hotel Held, that on E.’s death 
under twenty-one the testator’s widow and C. 
became entitled to E.’s share by survivorship. 
Jury Y. Jury, 9 L. B., Ir. 207. 


12 L. J., Ch. 497 ; 7 Jur. 548. 

Testator, after desiring his trustees to divide 
a principal sum into and equally between his 
nephew and four nieces, share and share alike, 
directed, in case any of them should die leaving 
issue of his, her, or their body or bodies before 
their shares of the trust fund should become 
payable under his will, that the share or pro- 
portion of each of them his said nephew and 
nieces so dying, of and in the said trust fund, 
should he paid to his or her children respectively, 
the children to stand in the place or stead of 
their respective deceased parents, and to be 
entitled to receive their respective parents’ 
shares of his trust funds accordingly : — Held, a 
gift to such children as joint tenants, the effect 
of the word “respectively” being to allot the 
several families of children each to its respective 
parent, IIodgso)Cs Trust, In re, 1 K. & J. 178. 

A gift to several persons “ during their respec- 
tive lives, and, subject thereto, in trust for their 
respective children,” creates a joint tenancy’' for 
life, and the children take their parents’ shares 
per stirpes as tenants in common. SutcUfu Y. 
Howard, 38 L. J., Ch. 472 ; 17 W. R. 819. 

Bequest of personal estate upon trust to assign 
the same to four persons “ and to each of their 
respective heirs, executors, and assigns” : — Held, 
to create a tenancy in common. Goi'don v. 
Atliimon, 1 De G. & Sni.478. 

Gift of a personal estate for the benefit of 
testator’s brothers and sisters, their executors 
and administrators, respectively for ever -.—Held, 
to create a tenancy in common, and not a joint 
tenancy. Mmre, In re, 31 L. J., Ch. 368 ; 6 
L. T. 43; low, E. 315. 

Bequest to A. for life, with remainder to B. 
C. and D., with a substantial gift of their 


“Share and Share Alike.”] — Though the 
words “share and share alike” in a will gener- 
ally create a tenancy in common, they cannot do 
so where there is an express joint tenancy. Arm^ 
strong v. Xldridge, 3 Bro. 0. C. 215. But see 
Jones Y. Bandail, 1 J. & W. 100; 20 E. R. 
237. 

The words “ share and share alike ’ have been 
held for two hundred years to he a tenancy in 
common. Ileathe y. Ileathe, 2 Atk. 122. 

Legacy to A. for life, and after her decease to 
her children ; if she should leave none, to B. and 
G., share and share alike, or to the survivor, is a 
vested interest in B. and C. upon the death of 
the testator, as tenants in common; A., though 
she survived them, dying without children. 
Pm7/ V. 3 Ves. 204. 

Gift of a share over to the children of testator’s 
late eousins, W. U. and J. U., share and share 
alike, at their respective ages of twenty-one ; 
that is a tenancy in common among those then 
living, and one of them dying in the lifetime of 
the testator, that share is lapsed. Martin v. 
Wilson, 3 Bro. C. C. 324. 
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who was A.’s mother, and her heirs : — Held, that 
upon the death of A., without having ever had any 
issue, the gift over took effect, and that B. and 
all her children, other than A., became entitled 
to the fund as joint tenants. Dahm v. Meh olson, 
6L. J., Ch. im 

Bequest of leaseholds in trust for F, for life, 
and after his decease for the issue of the body of 
F.v if any such there should then be. If F. died 
before twenty-one, or afterwards without issue, 
gift over Held, to confer a life interest upon 
F., with a gift over to his issue, meaning descen- 
dants who should be living at his death, as joint 
tenants. TLdl v. Xalder, 22 L. J., Ch. 242 ; 17 
Jiir. 224. 

Gift of personal estate to C. during her life ; 
and after her decease among all her children and 


conveyance at oonimou law, the chihlren of A., 
notwithstanding their interests vested neces- 
>arily at different times as they came into^esse, 
took as joint tenants. Jl'iHHlffate v, Vnivut 
fill fra) coininented on. Kenirorflaj v. Wtuul^ 
il Hare, 196: 1 Eq. E. iiSl) ; 17 Jur. 1U47 : 
i AV. R. 40B. 

mder a gift to A., with a direction that upon 
her death the property is to be left to her 
eliihlreii. the ehiidreu ‘take as joint tenants. 
Siihle V. Stou's 29 Beav. 409 ; 5 Jur. (N.S.) 1115 : 


Devise to a daughter for life, and afterwards ! 
(o her children or heirs hu* ever : — HeLl, that j 
the surviving children took as joint tenants. ! 
Xurk V. B(U'ivhi\ 2 Dr. .S: Sm. 510 ; 35 L. J., Cli. ' 
16 : 12 L. T. 841 : 13 W. R. 1016 : 6 X. R. 375. ' 

A fiukl w'as bequeathed to be invested in ' 
stdck. to pay an annuity to A., ‘‘the principal j 
to gru to her children at her death’* : — Held, a ; 
jt*inr tenancy. There were eight children, who, | 
in t]\e life of the tenant for life, concurred in | 
signingan authority to the trustee, which w'as ; 
acted on, to Invest the fund or mortgage, three ! 
■of the children being minors at the time : — Held, 
that the shares of the. ftve were thereby severetl 
from the three, though not from one anothei’. 
The trustee atlvanced to one of the children 
the estimated amount of his share, the tenant 
for life providing for the interest on the amount, 
and all the other children jointly and severally 
covenanted not to call upon the trustee to make 
up any deficiency in case the share should fail : 
short of the advance, and also to indemnify the 
trustee against all claim, d-amago, and expenses by 
reason of the advance : — Held, that this severed 
all the shares. Where joint tenants, by their 
conduct, treat their interests as several, the effect 
•of this, in severing the joint tenancy, is not 
prevented by the circumstance that they were 
not aware that theii* interests were originally 
joint. WdHtfnhs v. IBnaman, 1 J. ic H. 546 ; 30 
L. Ch, 878 ; 7 Jur. (X.8.) 771 ; 5 L. T. 203. 

A testator gave a moiety of his residuary 
estate, as well real as personal, upon trust to 
pay the income etjually amongst all his children 
wht> shouhl be living when his youngest child 
attained twenty-one for their lives, and after the 
death of any of them, as to an equal portion of 
the moiety proportionate to the numlDer of his 
■ehildreii then living for the use of the issue of 
such child or children so dying, absolutely for 
ever : — Hehl, that. pnr.>iiant to the intent of the 
gift, an<l by analogy to dispositions operating 
under the statute of uses, or of dispositions 
opcraiiiig umler wills as distinguished from eoii- 
Tcyances 0 }>eranng at common law. the children 
of a child who died after the youngest child of 
the testatoi- attained twenty-one took as joint 
tenants the ]jiv)j)orrionate share of the deceased 
•eliild, although their res})ective interest in the 
p»nipoiti(jnate part vested in them at different 
times as they respectively came into esse. 
M'Gmior v. Sl'Crmjor. 1 Do G. F. & J. 63. 

A gift in trust for ail and every the child and 
■children of A. and his, her, and their executors, 
admiiiisrrat<n‘s, and assigns, for his, her, and their 
■own absolute use and benefft, creates a joint 
tenaticv. Moiyaih v. Bnttm, 41 L. J., Ch, 70 : 
L. R. 13 Eq, 28. 

Fersemai property was be<]iieathe(l to trustees 
In trust for A. for life, and if she should have 
chihlren that survived her then at her death for 
her children equally ; but if she shouhl have no 
heirs the trust fund was then betiueathed to B., 


them so tlying should go to his, her, and their 
respective issue. A. anti B. died before the tes- 
tator. leaving issue. D. and E. died after the 
testator, but before his widow, and left is.sue ; — 
Held, that the persons taking as is.sue in each 
case took as joint tenants. Hohqen v. Xeale^ 40 
L. J., Ch. 36 ; L. R. 11 Eq. 48 : 25 L. T. 680 ; 19 
W. R. 144. And see Pollard, In re, post, col. 
1429.,: , 

G-ift to Several in Bemainder or Quasi- 
remainder at Twenty-one.] — Bequest to A. for 
life, and after her decease to her children when 
tliey arrived at t^venty-one. A. had two chil- 
dren, both of wdiom attained twenty-one ; — 
Held, that they were tenants in common. Wood- 
(/ate T. Unioin, 4 Sim. 129. See comments on 
the case in Kemvortliy y. Ward,\l Hare, 196 ; 

1 Eq. Rep. 389 ; 17 Jur. 1047 ; 1 W. R. 493. 

Devise to trustees, as soon as testator’s three 
daughters attained their respective ages of 
twenty-one, to convey to them aiid the heirs of 
their bodies as joint tenants ; this not a joint 
estate, but to be construed, as it may be, so that 
the conveyance must be at twenty-one respec- 
tiveh^ with cross-remainders. Marry at v, 
Toionly, 1 Ves. Sen. 102. 

A will, after giving a life interest to A. in stock, 
continued, “and after her decease I give and 
devise the said stock to her children when they 
attain the age of twenty-one years ” : — Held, that 
, the children who attained twenty-one took vested 
' interests as tenants in common. Only two chil- 
dren attained twenty-one, one of whom died in 
the lifetime of the tenant for life ; and on a bill 
filed by the survivor for the whole stock, a 
general demurrer by the representatives of the 
other was allowed. Woodr/ate v. Atliins, 9 L. J. 
(o.s.) Ch. 166. 

A devise or bequest to the children of A., as 
they should become of age, constitutes a tenancy 
in common. A gift to the children of A,, as 
they shall come into esse,, does not, by reason of 
its taking effect at different periods, prevent its 
being a joint tenancy ; but .a gift to the children 
of A. as they shall become twenty -one is a 
tenancy in common ; these words being operative 
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•prince the ohildi'en takine vested issue, if more than one, of any deceased child 
iffcrent’ neriSs Smid y.^’^orth^ shall take as a class, as if by representation, and 
iflerent puiods • * not as individuals.” One of the daughters of L. 


as words of severance, the children taJving vestea ibsu 
interests at different periods. B/tnd v. Aorth^ shai 
3' 'H E. 239 : 33 L. J., Oh. 353 ; 10 Jur. (K.s.) not 
7 ; 9 L. T. 334 ; 12 ^V. E. 229. _ 


married P., and died in the lifetime of L., leaving 


cLe of a“rand also bequeaths thorn money at the surviving ehildron nt h. the issue ot de- 
^ u„„ino. but one child ceased ohilrlren, according to the stirpes; but 
if\he tin e Sd nSilL a codicil that the issue of deceased children, in the shares 

lanning those bequests, all the chilton of B. f ? t“VtT4'24 Tti ^T liO-'e to 
takeas tenantsincommon,audhaveanimin«ha e 1 De G i . eV J. 424 2J 1. J bh.^3,U , ^ , 
vested right in the money, Batemans. Boa cli, (^^^S.)d0r,b \\ . h. ^bb. And .cc ib. c Joinib. 

® A tesmtOT devised freehold estates to trustees Where a testator gave a reversionary interest 
in trosf irsettle and convey them to the use of in a fund o his three sons, or such ot them as 
G E fOT life, with reinaiudel to his issue in tail should be then living, or the i.ssue of ^noh f them 
malt in strict settlement, and in default of such as should he then dead share and share a ike, 
issue tL estates to go over. G. B. had no son, the issue of each son taking only the shm^^ 
but had several daughtera, all born after the he would have been entitled to if then living . 
tetaS dlth i-Hdd, that the words “ in tail Held, that the issue took in joint tenancy. (V v. 
mole” were descriptive, not of the issue, but of Bmg., 1 is. It. oob. ^ v 

Se intis they Were to take, and that the Where a testator gave property, after the 
me mieiehb ^ , 5 , ,, death of a previous tenant for Me, to several of 

his nieces for life, and after their deaths to their 


daughters were entitled to take under the limita- 
tion*" in remainder as tenants in common. Treror 


vXm respectively; “but in case all the 

1 (W • n f T Ch 417 • 6 Jur 863 children of his nieces or of any or either of them 

A devised hLs real estate to trustees to pay the should die (either in their respeetivo lifetimes^ or 
rents and profits to his wife for life, she con- after their decease) under age or vvithout having- 
tinning his widow ; and after her decease or issue, then upon trust that his trustees should 


of his late sister T. until the youngest 


IndXide the nmieys equS between and secondly, that the gift to such issue was an 
amon<^ “ the said ” children, share and share original gift, and not one bj subbtitution hebl, 
alike.*" X testator also bequeathed his personalty thirdly, that, _ whether the gift were ongniial or 
upon precisely similar trusts, as to the interest by substitution, it was not necessary tor such 
and capital, as he had previously declared with issue to survive the tenant tor bfe in order to 
regard to the rents and corpus, of his real estate : take under it ; held, fourthly, that, the gift bein,^ 
-l-*Held. that the children of T. took interest as original, it was not necessary tor such issue to 
tenants in common, and not as joint tenants, in survive their own parents in order to take 
the rents of the realty and the interests of the it, but that it would have been necessary h>i 
personalty, and also in the corpus of either fund, them to do so had the gift been one 1^ substitu- 
Trvst, 1% re, 3 Giff. 575 ; 9 Jur. (N.s.) tion ; held, fifthly, that such issue took as oint 
38 * G L T 376 tenants. Laviphiev v. Bucli, b rs, K. lUb , ^ 

A testator bequeathed property to a tenant for <k Sm. 484 ; 34 L-/-, Oh. 6.50 ; 11 Jur. (K.s.) 
life, and after her death to her children Held, ; 12 -L. i. 660 ; lo \\ . E. /67. _ 

that the children took as joint tenants. Semble, A testator gave the residue of his leal mid 
had the gift been made contingent on their personal estate to his nephe\vs and nieces Innig 
attaining twenty-one, they would have taken as at his death ; but if any should be then dead, 
tenants in common. Buok v. Barivist\ 6 N. E. their offspring was to be considered to stand in 
375 iS; a, nom. Bueli v. Barwlse, 2 Dr. & Sm. the place of their parents, and to take the same 
510 : 35 L. J., Ch. 16 ; 12 L. T. 841 ; 13 W. E. benefit Held, that, though the nephews and 
2 Q 1 g nieces took as tenants in common, their onspring 

took as joint tenants. Leah v. Jf^Boivall, 32 

Issue Substituted for Parents who took as Beav. 28. <. i -i i 

Tenants in Common.] — ^ITpon a gift of part of the In a gift among children and issue ot chiidvcii, 
residue to testator’s wife for life, and after amongst but so that children should take in substitution 
such children as should be then living, eqitally for parents, the children and issue take as tenants 
to be divided, and the issue of such as should be in common, but children substituted tor tiie 
dead to take their parent's share : — Held, that the parents take as joint tenants inter se. Ileamaii 
latter took as between themselves as joint tenants, v. Beape, 40 L. J., Ch. 258 ; L. E. 11 Eq. oLl. 
and not as tenants in common. Bridget. Yater% A father gave property to the chiidreii or 
12 Sim. 645. A., living at a prescribed period, and the issue 

G. b^y will gave the residue of his real and of deceased children, so as such issue shouhl 
personal estate to trustees, upon trust to pay the have no greater share than their parents^ would 
interest and dividends to L. for life : and as to have taken if living, and he afterwards pro- 
the principal, from and after her decease, he.gave vided that if any one or more of such issue 
that as follows: in trust for all the Children of shouhl be then dead, having left lawful issue, 
L. who, shall be living at her decease^ ahd tlie. -then the issue of^ such issue as should be so 
■ issue of such of them as shall be then dead dead should receive the share which their. 
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ft'as to create a jt ail t • The testator gave the interest in a fund to his 
leinljcrs of the various niece A. as long as she continued unmarried, but 
. that if any one dieil he declared that if she married or died unmarried 
be consiiloral for the ’ tlic fund was "then to be divided between the. 
the share wliich such ' brothers and sisters of the said A, and their 
1' he had survived the . childrens’ A. had six brothers and sisters living 
bur I uni severed the - at the testator’s death. A. died unmarried, her 
Ltc of his deal in S. ( \ ■ sister B. having predeceased her. B. left two 
'3 ; 2ii L. T. ' children, one of whom predeceased A. : — Held, 
that the two children of B. took vested iiiterests 
at her death in one-sixth of the fund as tenants 
L. subj ect to Ad s life interest, {/rus-- 


Hckl, tluit the ctTcct V 
tenancy amongst the m 
fanulitis, subject to this. 
li‘aviiig issue it must 
purp(5sc of detcuiiini ng 
issue were to take as i 
period iif <Ustribati(.tn, 
joint tenancy at the tla 
4i L. d.. Oh. 703 ; L. K. 7 Oh. 

‘21)0 : 20 W. II 271. 

By a c'dicii t*.) liis will A. desired his son to 

his life for .3,o0o/.. and t*> i)c lueath that in common, 
death, OY txi , thfvaite Y, j 

:arh the 3,0()U/. to ' 31. by her will gave the vvhole of her property 

to A. f«rr her life, reinainder as to onedourth to 
L. or her issue, as to one-fourth to the issue of Cv, 
as to one-fourth to Gr. or his 
as to the other fourth to H, or her iss tie. The 
question having been raised as to the period at 
dhtflie.^ou , which the class of issue erititied under the gift 
■was to be ascertainetl : — Held, that all issxie 
llandeverythelestalor s'Ajrorhers .coming into existence before the death of the 
ihoiiid be then living, and the ’ tenant for life were included in the class, and 
iiouid be then dead, that they took as joint tenants. Jonea^ Iti re, 
respective parent's ! Humr v. Lloyd. 47 L. J., Ch. 773 ; 26 W. E. 828. 
•Held, I hat the children of ilic ' A testatrix devised and beLpieathed all her 
and sisters took tiieir parent's | real and personal estate to trustees upon trust to 


lusun. 

sum ti) Ids wife for life, and at he 
tluMli'uth of the SOIL to bequx 
A.'s daughters or tlieir " dcs<;cndanr>" in cqiia. 
proportions ; — Held, that although thednughter; 
were to take as tenaur.s in common, the words ' deceased. 

•Mil equal iwoportioiis ■' did not a^qily as bet ween 
the <lese‘endaHts themselves, such descendants 
taking as joint tenants. Flower, In re 
V. (rOiHhnjii. 62 L, T. 216, 

Giftamoii: 
and sisters who 
children of such of them as i 
such cduldrcu to take their 
share only 
testator’s brother 

shave as tenants in common inter se. Shepherd- | pay a co; 

.son V. Dtde., 12 Jur. (X.S.) 136 ; IH I.. T. 61)U. I thereof 
And sec Ltjon v. Coward, 13 8im. 2S7 : 15 L. J.. i support c 
Oh. 460 ; lo Our. 486. ! the age c 

A testator devised real estate to trustees in : of them 
fee. upon certain trusts duritig the lives of his ; residue t 
sons and daughters and the Mtrvivors and sur- 1 cliihlrcn 
vivor of ihoin. ami from and after the death ! such of i 
of tiu^ survivor of his sons and tiangtiters. or , i.s^ne, an 
diirittg the lives or life of all or any, with thcir | administ 
<‘t'>nc.urrf‘nce. uj.»on trust to .sell the [U'operty, and ; oommon, 
to stand pososed of the proceeds “in ton trust | shall tak 
for all and every my said sons mul daiigiiters I of their 
wlio sh'all ].ie tlien living arnl the issue of any i during tl 
tin;n dead (sucli is-m.* standing in loco })arentis) ' saidseve 
share and share alike Held, that the sons | the deal] 
and daughters and the i.ssue of a deceased son oi* | children 
ilaugiiter O'l^ representing their decea>ed paient) i entitled 
t<)ok as letiaiits in ermimon, but that, there not ! eomiiion, 
being words <.)f sevci'ance among the issue of a | Quirk v. 
dect^ascd .son (tr daughter, .^tieb issue took inter se j 
as joiiii- termuts. Shepherd, son v. .lude t:^iipra) 1 Words of Survivorship between Legatees.]— 
disu})pr(tved, }V/fr,s-. 7// re, Bontorh v. If Fyn- Words '-equallj^ among them,’’ coupled with 
nrnrt, flspl] 8 Oli. 3B : 64 L. T. 816 : 86 W.' 11. subsequent words " and to the survivors and snr- 
378. " ' vivor of them,” create a joint tenancy. Oakley 

A toslatiix a}»pointed property to trustees to v. Tunny, 8 K([. Abr. 586. 

sell ail the property except certam real estate. Devise to two equally to be divided, and to the 

and to hold the proceeds to pay the legacies survivor of them ; they are joint tenants. Clerk 
thereinafter given, ami to pay an annuity to A. v. Clerk. % Verri, 228. 

for life, ami subject tliereto for B. and her Devise of the residue of pei‘Soual estate to the 
cl'iildreii, and after B.’s death wiiliout chikben wife for life, if she die without issue living at 
to sell the real estate not before sold, and out of her death to testator’s tw’o brothers, or if one of 
the proceeds lo pay A., his executors, at Imiuis- them shall be dead to the survivor. They both 
trators, and assigns, a legacy in lieu of the died in the life of the wife ; the legacy was 
annuiiy, and to hold the residue for all the vested in both as joint tenants, and therefore 
(diildrc!! of D., and the issue of such as should goes to the representatives of the survivor, 
be then dead, equally to be divided between v. 1 Bro. C, C. 181. . 

such children ami is.sue, .share and share alike, Devise of lands to younger children equally as 
but so that such issue should take such share tenants in common, with benetit of survivorship : 
oiily a.s their respective parents would if living — Held, to refer to a survivorship spoken of in 
have been cntltle<i to. A. died in the lifetime of the former part of the will,iand therefore to be 
B., who had no c.hihben,: — Held, that in the a tenancy in common, with a limitation to the 
events which had happened the legacy to A. was survivors after the death of any before twenty- 
]iayable, that it xvas a demonstrative legacy, and one without issue. JLames v, Fkawes, 3 Atk. 624 ; 
That the issue of the deceased children of 0. 1 Yes. Sen. 13 ; 1 Wils. 0. B. 163. 

took as tenants in common. LfodyesY. Grant, Words of survjvoi’ship in a will shall ixot defeat 

86 L. J., Oh. 933 ; L. .E. 4 Eq. 140; 15 W. E. the effect of wbids importing a tenancy in. 
607. common, but shall be referred to, some time, as 



to be adopted if there can be any other, Eusml | b 

^ J^rbeing entitled to a debt of 20.000/. due i f( 
from the Grown, devised the same to six of Uis 

relations, equally to he diYided between ii 

share and share alike, and if either of them die h 
to the survivor or survivors of them. All the h 
legatees survived the testator, hut before the 2 
dibt was recovered one of them ^hed :^ldeld 
that the lea’atees were joint tenants, and that tne j u 
rcmresentative of the legatee dying, was not | e 
entitled to any part of this iegaoy. j ^ 

(^JHarO V. Siifolk iMirV), 4 Bro. 1 . 0 . d 74 . , t 
Reversing 1 P. Wins. 90. i. i ^ 

Lee-aev to A. for life, and after her decease to , ii 
her children, if she should have none to B. and 1 1 
C., share and share alike, or to the survivor. A, «. 
vested interest in B. and C., upon the death or s 
the testator, as tenants in common, although she 
survived them, dying without children, i erry i 
V. ir/aJd-v, 3 Ves. k)4. ^ 

Bequest of an annuity to the children ot_ A,, . 
in equal shares and proportions, to continue 
during their lives, and the life of the survivor or : 
them. The children take as tenants in commmi, . 
and there is no survivorship between them by 
implication ; therefore the share of 
goes to its representative. Joma v. BandcM^ i 
J. & 100 ; 20 B. R. 237. See also Arm- 

sti‘Q7Uf V. Mdndf/e, 3 Bro. 0. C. 215. 

A tCvStatoi’ by his will gives to his five daughters 
a sura of money in gross, the interest to be paid 
to them in equal parts or shares during their 
lives, the principal to be placed in the funds, in 
trust for them, or the survivor or survivors or | 
them ; the principal, after their deaths, in equal i 
parts to the surviving children as they arrive at 
the age of twenty-one. One of the daughters 
dies Held, that the surviving daughters take 
the whole for their lives, as tenants in common. 
MiiiUui V. Care, 10 Jnr. 8H. 

A testator devised a farm to his two sons, | 
with permission to dispose of it to certain 
persons, if they thought proper : but if it should 
not be sold, lie bequeathed it, after the decease 
of either of his sons, to the survivor, and directed 
that after the death of both it should be sold, 
and the money divided equally between the 
children of his sons Held, that the sons were 
only joint tenants for life, with a power of sale ; 
that they could make a good title, and give dis-. 
charges for the purchase-money ; that they were 
joint tenants for life of the purchase-money : 
and that, upon the death of the survivor, it 
would devolve to their children. Breedon v. 
Breedon, 1 Buss. & M. 413 ; 8 L. J, (O.S.) Ch. 104 
A testator, by will in 1819, devised freehold 
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dYin<y on his or her attaining twenty-one, and in 
the meantime to apply the rents for his or her 
benefit -Held, that this w^as a gift to the sur- 
viving children of the testator’s surviving child 
for life in equal shares as tenants in common, 
with remainder to the survivor of those children 
ill fee ; and that the remainder in fee was void 
for remoteness, anil passed as uiulisposed of 
to the heir-at-law. Gaidand v, Broiiui, 10 L. T. 

292, 

By a will, made before 1838, a testator devised 
j unto his seven children, “and their heirs for 
! ever the fee simple ” of real estate : and if 
1 either of his children should die leaving children, 

! tlie share of him or her so dying to go to such 
I children ; but if any of his children should die 
; and leave no child, the share of him or her dying 
I to go to his (the testator’s) surviving children 
' and their heirs for ever. All the seven children 
survived the testator : — Held, that the word 
“die” must be construed to mean die m the 
lifetime of the testator, and therefore that the 
seven children took as tenants in common in fee. 

V. 3G L. T. 941. 

W. by his will, subject to a life estate, gave 
all his real and personal property to seven chil- 
dren equally to be divided among the survivors 
or survivor of them ; and if any of them should 
die leaving issue, he gave the share of such child 
so dying equ^^^^.V divided among such issue : 

Held* that tire children took as tenants in 

common in fee simple. Bird v. Stvales, 2 Jur. 
tN.S.) 273 ; 4 W. B. 227. 

Bequest to A. and B., with benefit of sur- 
vivorship as to the moiety of B. at B.'s death 
i to A. her executors, administrators, and assigns : 

1 — Hdd, that A. and B. took as tenants in com- 
1 mon. and A. having died in tlie testator’s life, 

I that her share lapsed, and that B. took a life 
interest only in the other moiety, which fell into 
the residue on his death. Putterwii v. Itowland,, 

28 Beav. 347. . . i. 

A mft to A. and B. (in terms creating a joint 
tenancy), followed by a proviso for survivorships 
to B. if A. died without children, creates a 
tenancy in common. Ihjreii v. Myras, 40 L, J., 
Ch. 252 ; L. R. 11 Eq. 539. 

Where a testator gives residuary property to 
trustees upon trust to pay the interest to one 
for life, and after her decease divide the same: 
among her children and their issue, such children 
and their issue to be entitled as amongst them- 
selves to the benefit of survivorship and accruer ; 
of surviving shares, all the children coming into 
i esse during the lifetime of their mother are 
I entitled as tenants in coninioipwith benefit ot 
i survivorship. Liiio v. Thorj), 27 L. G-h. 64.) j 
I 4 Jur. (N.S.) 447 ; 6 W. R. 480. ^ 

Testatrix gave an annuity of 50/. to her son-m- 
' law for his life, provided he remained mimarned, 

; but if he should marry the annuity to cease ; 

I and after his death or second marriage, which- 
i ever should first happen, she gave 1,000/. to be 
' equally divided between her brother and^sisters ; 
and if they should not all be then living, she 
gave the share of him, her, or them so dying 
to be equally divided between them, her sur- 
viving brother and sisters. The testatrix^s 
brother and sisters all died in her son-in-law s 
lifetime, and he died unmarried -Held, that 
the brother and sisters took a vested interest in 
the 1,000/. as tenants in common. Peteo^s v- 
mpple, 12 Sim. 101. , , . , i 

A testator gives to his wife all his household 
goods. &c., absolutely, and the dividends of a 
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-urn of stock t<> be pniil bnit-yearly, subject to a , Held, on appeal, that on the true construction 
■defeasance in case of her marrying in a particular i of the will the surviving children of the testator 
manner, in which eveiit the capital was to sink ; for the time being were entitled to the whole 
info tijc re>iduary i>tate. Then followed specitic i income of the resiiiiic till the death of the last 
gifts of further portions of his stock to his ! surviving chiltl S. 0., 8 Be G, M. & G. 221 ; 
■ilau’ihtcr A., m b<* paid at twenty-one, for her j 2 Jur. (X-S.) 5T7 ; 4 W. E. 436, 
sei^inite use : and in case she. dietl umlcr twenty- ! See also CoohumT, Bingham. Barl^er^\ {ryles^ 
one lonvlng children, to such (diildreu etptally at ' and Haddehey v. Adams, supra, also Taafe v. 
tWimry-one ; but in ca'^e she died uiuler twenty- ! Connice. 10 H. L. Cas. 64 ; 8 Jur. (X.S.) 919 ; 6 
one wirluuit cliikheu. such sum to sink into the ' L. T. 666. and cases sub tit. SUEYIVOES, ante, 
revalue. Tlmu followed specitic gifts t>f other ; col. 937, and ANXIIITY. 
portion'^ of his >tock to his <Iaughter A. and his { 

■ot-her cliiklren for life, and after to their children | Effect of Words Equal Shares” where Gift 
equally at rweiity-one. with pt>wer to make ■ over on Death of Survivor.] — Testator gave a 
advances for raainrenance to his daughters for j residue to trustees to pay the interest to four 
t’neir S(.*parate iHt?. and in default of eliililren to persons for life, and after decease of the survivor 
sink into the residue, with a provision that, as to ■ then to divide the principal among their children ; 
such of hlscliildreiias slnuild be uiuler age at his | two died ; the interest shall be paid to the other 
ileatli. tlm <lividends slundd be ap[)lietl for their | two. Though the words ‘‘share and sharealike” 
iiiaintenauce : and whereas he gave the capital ; in a will generally create a tenancy in common, 
to his < laughters, he gaxm the dividends only they cannot do so where there is an express 
to his two sons, an<l there was a proviso joint tenancy. Aemdrong v. FMcldge, 3 l^ro. 
for forfeiture in case of any attempt at C. 0. 215. 

assignment, charge, or anticipation, and no Gift of the income of property to A., B., and C. 
■deduction to be made from the gifts to his for their lives and the lives of the survivors and 
wife in case of a dehciciiey. There was then survivor of them during their and her lives or 
.a gift to trustees of leaseholds and personalty, life; and from and after the death of the sur- 
iii trust t(’> sell, and pay debts anti funeral vivor of them, then in trust for their children : 
:and testainontary expenses, atul to invest the — Held, that A., B., and 0, took as joint tenants, 
residue after paying debts and legacies, and Pearson v, Cranswick, 31 Beav. 624 ; 9 Jur. 
to pay tluj dividends to his wife for life, or until (N.S.) 397 ; 11 W. E. 229. Affirmed 0 L. T. 275. 
her second inarriage as aforesaid ; and after her — L.JJ. 

-decease or second marriage, to pay the dividends A testatrix gave 50^. long annuities to her 
of all the residuary estates unto ami among his sister M. P.. cund her said sister's husband, for 
seven children (by name) during their several their joint lives, and after their decease to her 
and res}>ective lives, to be dividetl in the pi-opor- nephew. The husband, having survived the 
tion which tlie ilivitlends and stock speciiically sister, was held to be entitled to the long anmii- 
ber|ueaflicd bore to each other: and on the ties, rmmdc// v. 1 Myi. & K.14S ; 2L. J., 

■decease of his said children, upon trust to pay Oh. 25. 

the principal ru capital among the children of A testatrix gave unto A. and B. a sum in the 
his ufore-’aid seven children share and share alike long annuities, to be equally divided during 
at twenty-one ; but in case any of Ids said grand- their lives, ‘‘ after which ” she." gave the said sum 
chihlren should hap] ten to <lie without children to C. : — Held, that the survivor of A. and B. 
surviving, or there being such, all sliouldtlie under took for life. Al'JDermott v. Wallace^ o Beav. 
twenty -one without i.ssue, the share of hivS said 142. 

grandchildren so living to go to the others, share A gift upon trust to pay the income to wife for 
and share alike, with trusts for maintenance, life, and after her death to pay the interest to 
with a gift over in the event of the death the testator's three sons ‘‘ for their natural lives, 
of all his children and grandchildren without in eipial shares,"’ and after their decease he gave 
issue. There was then a }U'oviso that this last one-third of tlie fund to the children of each of 
gift to his wife and children should be subject to them in CLpial shares and proportions, to be paid 
the aforesaid, proviso for forfeiture, and the when and as they should respectively attain the 
shares so forfeited to go to the others of the age of twenty-one years, and directed that the 
children. The testator made two e<)dicils, by interest be paid to the children until the}’’ should 
which lie revoked the speedtie legacies to his two attain twenty-one : and he gave the residue to 
sons, and gave them smaller sums in the same the same three sons : — tield, that the life interest 
tcj'ms as by the will liirected, as also to his was, notwithstanding the words “in equal 
daiightei' E. The te.statoi* left his widow and shares,'’ a joint tenancy ; and one of the three 
cliildreu surviving, ami. on the death of his two sons having survived, took the whole income ; 
sous, one haying two sons, questions arose as to and that, on the death of the survivor, the capital 
the effect of the will, and on bill filed for the was divisible among the children of Hie sons in 
]iurposc of putting a constnietion upon it three shares per stirpes, and not per capita. 
Held, that there was a gift to the seven children Begley v. Cook, 3 Brew. 662 ; 5 W. li. 66. 
as tenant^ in coniniou in umajual shares during A testator gave to A. an annuity of 507. per 
their rc.s}K''etive lives, the word “ decea.ses ’’ annum for her life, and after her decease to the 
shewing tiiat intention, and that as each died a children she might have born in wedlock, ei^ually 
certain ]>ortion should become subject to distri- to be divided between them during their lives, 
bur ion, ami be let ioo^e to go to all the grand- and after the decease of the survivor to go to his 
children who had then attained twenly-one, and nephew and his two nieces, equally between 
so on as each child died ; that the codicils only them. A. having died without issue : — Held, 
a-ffccted the share of the sons, and not of their that the gift to the nephew and nieces was not 
chiklrcn, to whom with the other grandchildren void for remoteness, and that they took the 
all the UTidisposed-of residue would go, and there capital from whence the annuity proceeded abso- 
wais no intestacy as to corpus or dividends. Alt lutely, in equal shares, as tenants in common, 
v. Gregory, 3 W. K. 630. Means v. Waller^ 3 Ch. B. 211 ; 25 W. E. 7 



Testator £rave to 0. B. and J. 1\ all bis houses 
at W.. ‘‘ each to have one-half, share and share 
alike, and vdiat debts he should owe at his doatn, 
both to pay a like share of the same ; all the 
above rnemises he gave, devised, and bequeathed 
to 0. B. and J. T., each to enjoy one-halt during 
their lives, and at their decease the said premises 
to to their children.” J- T. died without issue 
and intestate, leaving C. B. hia heiress-atdaw, 
and also heiress-at-law of the testator : Held, 
that C. B, and J. T- each took a life estate in the 
uroperty, with remainders to their children in 
fee as ‘joint tenants : and that in the events 
hkf] iinrmeiicd J. T.’s share went to O. 15. 


in fee, and 0. Ik’s share to G. B.’s children m tee j 
as joint tenants. La ccrirWti Ldate, Li re, 18 , 
Jur. :W; 2 W. R. 118. 

W. bequeaths the residue ot his real and pei- 
sonai estate (directed to be converted) in trust 
for M. F. for life, and then upon trust to pay 
the interest, &c., unto and between his two 
grandchildren E. G* and G. G. during theii respec- 
tive natural lives in equal shares, and after their 
decease unto and betw^een all and every their 
child and children in equal shares; and if no 
child, to the testator’s legal personal represen- 
tatives. There being several children, four of 
whom died before the death of the ^survivor ^ of 
the testator’s 
w 


grandchildren, upon the question < 
iat was the period of division r—Held, that the i 
children took equally vested interests on the 
death of the tenant for life. Pearce v. JEdmeades, 

8 Y. C. 246 ; 3 Jur. 2-15, 

Accruing Shares where Original Shares held 
in Common.] — A testator gave his real and per- 
sonal estate to A., B., and C., as tenants in 
common. By a codicil he declared that if any 
of the devisees should die in his lifetime, his 
estate and interest should - go to the survivors 
or survivor of them, ami the heirs, executors, 
administrators, and assigns of such survivor.” 
A. died in the testator’s lifetime Held, that B. 
and C. took as joint tenants the share intended 
for A. Lei(/li v. Jfodcij, 14 Beav, dOt). 

A testator gave all the property he possessed in 
the parish of Iv., consisting of houses, lands, debts, 
ready money, and other ejects which he then 
possessed or might possess at the time of his 
decease, and also all his funds in the Bank of 
England, or that of the United States of America, 
to his reputed children, Anthony, James, fuid 
Richard, and their heirs, share and share alike, 
as soon as they should have attained twenty-one, j 
it being bis will that if one of them should die j 
before he attained that age his share should vest | 
in and belong to the survivors. James died ] 
under twenty-one, leaving Anthony and Richard i 
surviving — ^Held, that the share of the testator’s 
property wiiich James would have been entitled 
to it he had attained twmnty-oiie vested in 
Anthony and Richard as joint tenants. Jones v. 
JM, 16 Bim. 500. 

Gift of Residue following Gift in Common to 
same Persons.] — A testator devised certain pro- 
perties to his sons A., B., C., D.,. and E. respec- 
tively as tenants in common(and appointed them 
residuaiy legatees -Held, that they, took the 
residue as joint tenants. WalW Trusts,, Xn 
28 L. R,, Ir. 460. ; ‘ 

Eifect of Gift by Reference. ]-—Q. devised all 
his real estate, charged with- an annuity and 
bequests, to his three sons,' I;, W., and 0., as 


Shares and Proportions.] — A testatrix be- 
queathed as follows : “ As to all the rest of iny 
]iersonal estate, I give the same to A., B., G., D., 
tkc., upon trust, to pay cue- third to P. B. T. for 
her own proper use ; as to the remaining two- 
thirds, in trust to invest the same <aiid receive 
the dividends, and pay the same for the use of 
F. I. T. and G. H. T. for and dmiiig the term of 
their natural lives ; and af tei’ the decease of eitVan.* 
of them (the said F. 1. T. and 0. H. T.), then in 
trust to pay one-fourth part of the trust fund 
unto P. S. T. to and for her own use and benefit, 
and to pay the dividends and profits of one other' 
fourth part of the said trust fund unto the sur- 
vivor of them (the said F. I. T. and C. H. T.), to 
and for his use, for and during the term of his 
natural life ; and f.rom and after the decease of 
the survivor of them (the said F. I. T. and C. H, T.), 
in trust, to pay, assign, and transfer, and set over 
the said trust fimcl, together with all interest 
that shall be due thereon, unto P. S. T., to and 
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tenants in common ” in fee. I. gave his property 
to his two brothers, “ absolutely for their uses, 
under the directions of the wall of my late- 
father.” C. devised all his estates to E. ; wdien 1. 
made his wfill, all the moneys charged on the 
estates by the wall of 0. hud not been paid 
Field, tha‘t the wdll of L, the son, created a joint 
tenancy in the property to his father thereby 
devised and that the plaintifi: took the whole of 


his share. Oliver v. If 4 De G. F. J. 17 ; 
31 L. J., Ch. GS9 ; 6 L. T. 198 ; 10 W. R. 276. 


h. Amounts, Shares, and Proportions. 


Amounts where doubtful.] — Testator be- 
queathed to his grandchildren, naming them, 
the sum of 1,000/., payable to each of them on 
, their attaining twmnty-oiie, and in case of the 
i death of either of them before that ])eriod, the 
’legacy to be divided amongst the survivors: — 
Held, that the grandchildren w^ere entitled to 
one sum only of 1.000/., and not each of them to- 
a separate legacy to that amount. Stewart v. 
Garnett, 8 Sim. 898. 

Where there is a proviso in a will, that in ; ; 
case wfiiat is left to one daughter shall exceed in 
: value wdiat is given to another, the former shall 
1 refund pro tanto, wdiat is given to either of the 
^daughters’ children is to' be looked upon as 
given to the daughter. Thomas v. Bennet, 2 
P. Wms. 343. 

Testator, possessed of 5,000/. 8 per cent, consols,:. ; 
bequeathed 2,000/. thereof to trustees in trust : 
as to 1,000/. for G., and as to 2,000/. for B. • 
Field, that testator meant to give trustees 8,000/. 
in trust ; bequest to them being mentioned only , 
once, and the legacy of the 2,000/. to B. being: : 
mentioned twice. Alfred v. Green, 5 Madd. 92. 

A. bequeathed property amounting to 1,279/. 
to B. Bnbsequently B., after referring to the 
will of A., and that be w%as desirous of making 
the following legacies to A.’s relations, bequeathe<l • 
to them legacies amounting to 2,800/. ; and i)ro- 
ceeded : “ But if the property I became entitled 
to under the will of A. sliould fall short and be:, 
deficient in paying such legacies, my desire is, 
that 500/. out of any other part of iny personal 
estate shall be paid and applied for that pur- 
pose ” -.—Held, that the legacies, thougli noini- . 
nally amounting to 2,800/., w^ere limited to- 
1,279/. plus 500/?, and that they must therefore 
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t,o also copyhold estate 
o{ will. A C., Diclt. 715. 

,1 suvi'ciulcreil to the use 
iiublisliea in the presence 

credible witnesses 
devised the copyholds, D 
i attested by any witness : 

; did not pass. Godicui v. 

1 Testator devised to a 
1 lands, which he had prev 

1 his will. His will const 

'two of which he sigitecl iu 
I died. There were no wilneshffi , , 

I -ood appointment “• 

i '7fe«. T. &«•?<■//, 2 Atk. 41)7. 
i Copyhold lands are not 
' i hut the devisee may come^ : 

‘ tiioua:h his t'.ame were n 
f i-ondSv. Devise of customary 
s ; there is no custom to sur 
- , must be according' 


'ill and 
i the will not being 
.—Held, the copyholds 
KtUlui, Arabl. GS4. 
charity his copyhold 
t^viouslY surrendered to 
;isted of eleven sheets, 
and then 
yet held -a 
‘ 4., Att.- 

; devisable by will, 
and be admitted, as 
inserted in the sur- 
■ ’ Is, where 
fvf will, 

to the Statute of Frauds. 

Ifivinfr Slir- , must uc i ' 

uumm.n«a | of Shap, the legal 

! inteidt in hand 1^ 

e 8011). had I the manor, is Ch ’ havin'' Die effect of 

-nsdivisible i a deed ot hargain and ki c. ^ 

m between a de^ the pre. 

tor's widow i” bargani. sye, * ^ of which admittance n 

te testator. :se«tji^p.oluc^^ _ o" 

■k estate to in regmJl’to the cuatorn 

'lh;s,""^th rtSumt of 

■Vised to his tomarv lands, conv^ « ^ 

sirs Sirs 

iUS =V'?“s ‘ ' ailrrhS iS 
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the seconil ^Yill could 
•round for deciding' that 
of the eopyhohls 
Held, further, that it was 
ider the intention to devise the- 
,e<l in the first will to he a 
■ a surrender to the uses of 
i’cncraily, and thus to mahe 
' perate .:to-' 
by rcr-oking the former will, 
f, " expressed: .that intention, 
!sed by the first will 
jive all the copylioldsto three only of the 
:>b]ects to whom 'the .general devise in the 
secoinl will was made. and. therefore that inten- 
tion could not apply to the second will : — Held, 
further, that though the wonls of tlie second 
will did not sufficiently express an intention to 
pass the copyholds to enable the court to supply 
a surrender to tire uses of that will, yet if a sur- 
render were supplied generally to the use of the 
testator's will, the general devise in the second 
will would ])ass the surrendered copyholds. 
Freeman v. Freeman, Kay, 179 ; 2 Eq. E. 522. 
Atiirmed 2B L. J., Ch. SB8 : 2 W. E. C58— L.JJ, 


a sum of 15,OOOZ. to his daughter L. The 
attorney took the minutes of this second will in 
w-riting, but before it was prepared the testator 
died ; tliese minutes were proved in the Spiritual 
Oourt as a testamentary paper : — Held, this paper 
being proved in the spiritual Court was insufficient 
to pass the copvhold estate. Carey v. Anlteiv, 2 
Bro. C. C. 5« ; 1 Cox, 241. And see S Yes. 492. 
498, 499. 


operate, there was 
it revoked the intended devis 
by the former Avill 
impossible to co 
copyholds expr 
reason for supplyini 
the testator’s will 
the general devise in the second will 
pass the copyholdf 
except so far as 
because the intention expr 
was to 
five 


Surrender, where Necessary.] — Where the 
legal estate is in trustees, copyhold lands will 
pass under the will of cestui que trust, without 
surrender before the statute. Othson v. Foyers, 
Ambl. 94 : I Yes. 8en. 485 ; 4 Yes. 288. n. 

Devise of copyjiold by mortgagor or cestui que 
trust wvmld be good without surrender of copy- 
hold. Gihson V. Styles, 9 Mod. 2t>7. 

An equity of redem}>tion in coj)yholds passes 
by will without surrender. Afacnawamt v. Jones, 
1 Ero. C. C. 481. 

The trust of a copyhold not necessary to be 
surrendored. ATaeeij v. Shurmer, 1 Atk. 390. 

Devise of copyhold, good without mention of 
surrender. AlanmoocVs Cast, Cary, 25. 

Copyhold estates surrendered to the use of 
mortgagees, but they had not been admitted ; 
the mortgagor devising them must surrender to 
the nse of his will. Kenehel v. Sernfton, 8 Yes. 


Effect of.] — Copyhold estates pass by the 

surrender, not by the will, wiiich ojierates as a 
declaration of uses. Aft.- Gen. v. Vigor, 8 Yes, 
286. 

Surrender of copyhold to such uses as he 
shall, by will appoint, does not give effect to 
a will made before. V^'arde v. iVarde, Ambl. 
299..' 

A testator, being absolute owner of some copy- 
holds of which he liad been admitted tenant, and 
having the legal fee of other copyholds holden 
of the same manor to wiiich he had not been 
admitted, but subject to trusts under wiiich 
he w'as in equity only tenant for life, with 
remainder to his son in tail, remainiler to him- 
self in fee, surrendered, to the use of his will, all 
his copyholds holden of tliat manor, or wiiich 
he ivas seised of, or entitled to, in possession, 
reversion, remainder, or expectancy ; ho was- 
subsequently admitted tenant of all the copy- 
holds wiiich wei’e subject to the trusts, except 
, the moiety of one tenement, and afterwards. 
I made a will, devising all his liereditaments, free- 
j hold and copyhold, in possession, reversion^ 
1 remai7ider, or expectancy, to trustees and their 


Whatever words there may be in a will relative 
to copyhold lands, they can have no effect if 
there were no surrender : for nothing can pass a 
legal estate, but wiiat will pass it in lawv Trodd 
v. Downs, 2 Atk. 3i)4 ; 9 Mod, 292. 

Testator by his will taking notice that he 
had not surrendered copyhold estates wiiich he 
devised, but direct in. 
and devising 
copyholds ar^ 
surrenders d 
Warden, 3 I 


his son to convey them, 
T to the son other estates, though the 
re not devisable by custom, yet the 
decreed to be made. Wardell v. 
Bro. C. C. 116. 

A will so called of copyholds does not operate 
strictly as a devise, but 3’ather as a designation 
of the person to take under the previous sur- 
render, analogous in some res]’>ect.s to the appoint- 
ment of a use under a powei’ created by deed. 
dYliether in the absence of a special custom it is 
necessary to surrender 
in copyhokl pro] 


a I'eversion or remainder 
•ty to the use of a will, qumre. 

A tes*tator beiiig entitled to a reversion in fee in 
copyhold propeiiy, wiiich he had not surrendered 
to the use of his will, and being also entitled to 
certain freeholds in fee-simple in possession, made 
a will in 1804, by w'hich he affected to devise these 
copyholds, and all other his freehold, leasehold, 
and" cop3iiold estates, to his wife for life, with 
remainder to his three younger children, Thomas, 

John, and Eliza, In 1807 he made another i effect to this general devise, or would insist upon 
will, commencing with the words, ‘‘This is the { the benefit of the equitable estate tail, wiiich he 
last will and testament of me,” Ac. ; and thereby j took under the old trusts to wiiich some of the 
after reciting, that on his death his eldest son, ! copyholds wmre sulijcct. Ahdy v. Gordon, 3 Euss. 
Edward, would become entitled to all liis free- ! 278. 

hold estates, the testator gave all his real and In tw'o manors in Durham there is no custom 
personal estates to his wife for life, and after for surrendering to the uses of the will, but the 
her death all his “ ])roperty ’’and eff'ects to alibis tenant divests iiimsclf of the legal estate, and by 
cliildi^en, except Edwmi'd, equally, share and share surrender vests it in a trustee, wiio subsciibes a 
alike. The testator died in 1807, leaving his said ! memorandum or defeasance that the surrender 
four children, and also two others born since the is to the use.s of tlie surrenderor’s will. In this 
date of the former will. In 1851 the reversion case the father and maternal grandfather of the 
of the copyholds fell into possession ; — Held, testator, K. H., being both copyholders, had 
that the court would, if necessary, supply a sur- re.spectivcly caused their copyhold ttmements to- 
render in favour of the objects to whom the first be surrendered to the other, wire laid subscribed 
will expressly devised the copyholds : — Held, also, the usual defeasance. The legal estate in both 
that as there W’as freehold property upon which l descended to the testator. But with regard to* 
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the tenements in the manor of they i 

were devised by the father of the testator to ^ 
trustees, to the intent that his widow might i 
receive an annuity tliereoiit, and subject thereto 
to the testator B. N.. in fee. The widow being ; 
aiivc at the time the testator B. X. made his : 
will, and died, it was hehl that the copyholds in ! 
the manor of Houghton passed by his will. ! 
With respect to tlio tenements which were in the | 
other manor, the testator’s niarernal gramlfather, 
who had the henetieial interest in tliem. devised . 
them mito trustees, upon trust for the testator, i 
K. X. i — Field, that there being nothing to sepa- | 
rate the legal estate and equitable interest, the ; 
equitable interest had merged in the legal estate ' 
in the* testator, and could not be devised by him : 
according tit the custom of the manor : — .Field, ■ 
also, tliat his wiflow was entitled to free bench, ^ 
and the heir, subject theret<i, to the inheritance, j 
but they, taking benefits under the will, were | 
bound to elect. Sithohso/t v. Tam. : 

319. i 

A., seised of frcehokl estates, and of customary | 
freeholds, which were not <levisable, made a'; 
voluntary surrender of the latter to B. in fee, in j 
trust, as B. admitted, for A,, and after his deatli I 
for the purposes of his will ; but B. executed no I 
declaration of trust. A. made a genetnl devise of , 
all his real estates, and after A.'s death B. was 
admitted : — Held, that he was a trustee for the 
devisees, and not for A.’s customary heir. 

V. 3 Sim. 885. 

Effect of Devise before Admittance. ] — Devisee 
of a copyhold, who has not been admitted, cannot 
devise the same. Waineio'tgJit v. IJlicell, 1 
Madd. 627. 

Whem a testator, at the making of his will, 
has the legal seisin of a copyhokl, and devises it. 
and the devisee is not admitted, nothing passes 
by the will of the devisee, and an admittance of 
the devisee subsequent to his will will not alter 
the case. But where the testator has only an 
equitable interest in a copyhold and devises it, 
the equitable interest will pass to the devisee, and 
the devisee, though never admitted, may devise 
such equitable interest. PJiilUps v. Pk(llip,s. 1 
MyL & K. 641) : 1 L. J., Ch. 214. 

The right of the equitable owner of a copyhold 
esitate to dispose of his equitable interest by will, 
cannot be controlled by the custom of a manor. 
Lawh Y. Lane, 2 Myl. & K. 449. 

A copyhold estate will pass by the will of a 
devisee who dies before admittance. L'nuj v. 
Turner, 1 Wyl. & K. 456 ; Coop. t. Brough. 64. 
Ecversing 2 8im. 545. 

A testator seised in fee of a copyhold estate, 
devised it to his wife for life ; and after her 
decease he (without giving any estate to his 
executors) directed them to sell the copyholds, 
and then divide the proceeds. The testator’s 
widow was admitted for life ; and after her 
decease rhe executors sold the estate, and 
executed a bargain and sale to a purchaser, and 
he, without having been admitted, made his will 
and devised the estate to his wife ; he was 
subsecpiently admitted to the copyhold estate, 
and died. Upon a suit to administer the estate 
of the purchaser’s \Ylfe : — Held, that the admis- 
sion of the wife of the first testator inured for the 
benefit of the purchaser under the executors: 
that the customary heir of the purchaser took 
no estate in the copyholds, but that thev passed 
to the wife as devisee. Seaman v. ITdw?*', 24 
Beav, 372 ; 27 L. J,, Ch. 538 ; 4 Jur.(N.s.) 725. 


After-acquired Copyholds.]— One by will 
reciting that he was seised of a copy hold, \le vise: 
all his real estate, not being seised of any copy 


holds, blit being seised of freehold estates at the 
time ; he afterwards bought a copyhold : — Held, 
it did not pass. Warde v, iVarde, Ambl. 
209. 

Copyhold estates purchased and. suriendered to 
uses declared or to be declared by will concerning 
the same, passed according to a wdll [)i'evioas to 
the purchase, devi.sing all copyholds generally : 
and, therefore, containingadescription applicable 
to them. jitt.~6ren v. Ta/or, 8 Ves. 256. ^ 

After-purchased copyholds ^vould pass Ijy a 
previous will, if surrendered to the uses of that 
will. Heylijn v. Ueijltja, Gowp, 130 ; Spring d. 


Eifect of Greneral Devise on Copyholds.] — 
Where a man devises all his estate, real and 
pei'sonak to a wife or child, and has no other 
real estate but the copyhold, it shall pass by 
those general wmrds. Smith v. Balie.t\ 1 Atk. 386, 

C. gave all his messuages, lands, tenements, 
and hereditaments in A. and elsewhere, and all 
other his real estates, to trustees for 500 years, 
and after the determination of the term he gave 
all the premises to his wife for life, sans wnste. 
All the estates having come originally from the 
wife, testator could not mean to sever the copy- 
hold from the freehold ; therefore, by the general 
w'ords of the will the copyhold passed. Can* v. 

3 Atk. 73. 

By a devise of all lands and tenements, only 
freeholds will pass ; yet, if the testator had 
nothing but copj^hokls, they sliall pass ; and 
leaseholds, if there are no other, will pass by 
these w’ords. Ckswa.ll, £,v p/nie, 1 Atk. 560. 

Copyhold surrendered to use of a will will pass 
by a general devise of lands, notwithstanding 
there are freeholds. Tendril v. Smith, 2 Atk, 85. 

Devise of all lands, messuages, &c.,” will pass 
copyholds, where the introductory words sliew 
testator’s intent to dispose of all his estate. 
Goodwgn v. Goodwyn, 1 V es. Sen. 226. 

Whethei' by W'Ords “ all the rest ol: my estate 
and fortune ” in a will, cop^iiold estate as •well 
as freehold passed, qntere. iJnd v. Pod, Amhl. 
275. . 

Testator gave to his executors “all his goods, 
estates, bonds, debts, to be sold,” ckc. The w^ord 
“ estates ” will pass a copyhold wiiich was sur- 
rendered to the use of the will. Jnngsma v, 
Jongsma, 1 Cox, 362. 

Estate held by copy of court roll according to 
custom of manor, but in case of intestacy dis- 
tributable as personal estate, and in other 
respects differing from copyhold: — Held, to 
pass under a residuary bequest of y>er3onal 
estate, and not with copyhold messuages, &c., 
with limitations in strict settlement, upon whole 
will and circumstances. Watltim v. Lea^ 6 Ves. 
633. 

Copyhold estate shall not pass by general 



When Unsnrreiidered.]~-Devise of all 

testator'y •'real and personal estate subject to 
debts,” affects copyhold land nn surrendered, for 
the beneht of the creditors, there being no free- 
liold lands : if there had been it would have 
been otherwise. Ithell v. Beam. 1 Ves, Sen. 
215 ; Dick. 132. ' , 

Devise of “all freehold and copyhold lands, 
the copyhold part whereof I have surrendered to 
the use of my will, subject to debts” ; some 
^Y€re surrendered, otlxers not ; - the latter did not 
pass. A person entitled under a will, and' also 
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paramount and airainst it, must elect. ]T7 Z.wm 
V. Jltmnt, 3 Yes. 191. 

Devise of copyhold estates in general terms 
unrestrained, to a child, jiasses all copyholds 
surrendered ami not suri’endered to use of wall. 
Bhmt V. CUtlicron\ 19 Ves. 5S9. 

Whore there is a sinTCiidcr of copyhold lands 
to the use of tlie will, they will not jjass by a 
general devise of lands. Ilaiokim v. Leiqli. 
l Atk. 387. fe 1 ?. Wms. (>(). 

Devise by general W'ords, yiz. messuages, lands, 
teiiemoiits, and hereditaments, for payment of 
debts will include copyholds, if reipiired ; and 
the want of a suiTeiule]’ will be supplied A7rZ- 
njf/ V. Co maker. 12 Ves, 13(3 ; 2 Pu K. 118. 

Copyholds not intended lobe coinprehcnde<l 
in a devise to the wife in the general terms, 
“real and personal estate,” so as to entitle her 
to have the surrender supplied. Church v. 
Muucly., 12 Ves. 42(3. 

Upon appOiiL the Lord Chancellor’s opinion 
being that the I'eversioii of the copyhold estate 
passecl under the general devise, “ as to all such 
worldly estal e and effects as it may please Clod 
to bless me withal, or 1 may leave, or I may be 
entitled to at the time of my decease, whether 
real or personal, not before given oi’ disposed of.” 
especially if there was no freehold estate : 
inquiries w^ere directed to ascertain that fact, 
and also whether there was any custom of siir- 
rendering a vested interest in reversion or 
remainder expectant upon an estate tail. S. C., 
15 Ves. 39(3. 

Construction of a residuary devise as including 
under the general words, “ estate and effects,” a 
copyhold, not surrendered in favour of a younger 
son, subject to debts, the will reciting that the 
eldest son was provide<l for, and no freehold 
estate. Pcnnluqtoii v. Pemington.. 1 V. & B. 
40(5. 

Testator, having surrendered some only of his 
copyholds to use of wdll, devised all his copyhold 
messuages, &c., whatsoevei’ and wheresoever, and 
wdiich he bad surrendered to use of his wall : — 
Held, tliat surrendered ami unsiirrendered passed 
equally, hitrutt v. Finch, 2 Sim. <fc S. 229. 

A devise of “all my real estate” will carry 
copyhold surrendered, and if no freelmld, will for 
favoured objects carry co})yhold not surrendered. 
Wentworth v, Co,(\ G iMa<ld. 3(33. 

Devise of “all my freehold messuages, &c,, 
the copyhold parts thereof having been duly 
surrendei-cd to the uses of this my will,” passes 
uusurreudered as well as siiriendered copyholds. 
(M-enforth v. Cawliwell, 2 Sim. & S. 558. 

Testator, seised of freehold and copyhold estates 
ill the counties of H. and C., devises all his lamls, 
tenements, and messuages and hereditaments in 
those counties, to his wife for life, remainder to 
his first, and second sons in tail, remainder to his 
wife in fee, having, in the beginning of tlio will, de- 
clared that as to all his woj’idly estate he disposed 
thereof as therein followed ; but not having sur- 
rendered the copyhold to the use of his will, the 
court would not supply the want of a surrender, 
there being freehold estates to answer the words 
of the devise. Hfilhourne v. Mllhourne. 1 Cox, 
247 ; 2 Bro. C. C. 64. 

A., hy will, gave all his real estate, except; 
certain copyholds, which he was about to settle 
on similar trusts as had been declared by a former 
settlement, in favour of his wife and children, but, 
so far as the same should be subject to the trusts 
of his will, he devised them upon trust for his wife 
and chiklren. By a voluntary settlement subse- 


of debts, and tlicn given to a younger child, 
otherwise provided for. LuuUpp v, BhoruU, 3 
Bro. C. C. 188. 

Under a devise of “ all rny property,” copyhold 
estate i)assed to the devisee and his heirs. 
XicJtiilLs Y. Butcher, 18 Ves, 193. 

A testator seised of freeholds and copyholds in 
fee, and leaseholds for lives, devised “ all his 
real estate whatsoever and wheresoever”:-— 
Held, that the copyholds and leaseholds for 
lives, as well as the freeholds in fee, passed, 
notwithstanding some parts of the will were 
inapplicable to them. Weitjall v, Bronic, 6 
8im. 99. 

If I devise all my lands and hereditaments in 
Dale, and have a manor in Dale, the manor, as it 
is an liereditanient in Dale, will pass ; but if I 
have, the manor in Dale, and also land there, not 
parcel of the manor, it is a question whether 
the manor will pass by devise of all iny lands. Jf 
I have a freehold and copyhold lands in Dale, and 
devise all my lands and hereditaments in Dale to 
pay my debts, only my freehold shall pass if that 
be sutiicient : secus, if 1 have suiTendered the 
copyhohl to the use of my will. Iladewood v. 
: Pope, 3 P. Wins, 322, 

Copyholds held not to pass under a devise of 
“ all and every my freehokl hereditaments and 
estate in the county of Surrey,” although the 
freeholds and cop v holds were to some extent 
intermixed, and usually let together. QuenneU 
V. Turner, 13 Beav. 240 ; 20 ‘"L, J., Ch. 237 ; 15 
Juv. 547. 

Devise and bequest of freehold, leasehold, 
copyhold, and L()00Z. stock to A.. B., and C., 
1 tenendum, the said last-mentioned freehold and 

leasehold messuages, tenements, estates, and 
premises, and the l.(i00k, upon trust for A. : — 
■■Held, that A.; was not interested in the copyholds, 
which descended to the customary heir. Jachwn 
V. Fohlc, 2 Keen. 590 ; 7 L. J., Ch. 133 : 2 Jur. 
251. 

A testator gave and devdsed “all the rest, 
residue, and remainder of my property, whether 
freehold or pjersonal, and wheresoever situate, to 
my wife, her heirs and assigns for ever, being 
fully satisfied that she will disi)()se of the same, 
by will or otherwise, in a fail' and equitable 
manner, to our united relatives, bearing in mind 
that my relatives are generally in better wmiidly 
circumstances than hers are.”" The testator died 
seisetl of copyhold as well as freehold estates 
Hekl, fii'st, that no trust was created by the will, 
but that the wife was entitled to the property 
absolutely : — Held, also, that, looking to the 
whole scope and object of the will, the copyholds 
jiassed under tlie general devise. Ilcerea v. 
Bahn\ 2 Eq. Ih 476 ; 18 Beav. 372; 23 L. J. 
Ch. 599 ; 18 Jur. 588 ; 2 W. E. 354. 

A gift of “all my freehold estate and effects 
wdieresoever situate,” does not include copyholds. 
Ballard, In re, 22 W. IL 433. " ' ^ 
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quently executed, he covenanted to surrender 
the copyholds to trustees, to be held upon other 
trusts in favour of his wife and children. He 
"died witiiout havinj^ surrendered the copyholds 
to the trustees Held, that they passed* in uier 
and were subject to the trusts of the will. Tnthim 
T. Termm. 7 dor. (x.s.) 8i:> ; 4 L. T, 581 ; 0 W. E. 

. 822 . ■ I 

A testator was in 171)2 possessed of freehold 
lands, and of an ei]uitnble fee in copyhold estate. ' 
He made a will by which be subjected his real ; 
estate in aid of his personalty to the payment of J 
his debts, iiud, >ul)je(U thereto, he gave all his! 

messuages, teiiemenrs, lam is, hereditaments,’ 
and preini'.e'.. witli the luiilding^, mines, t^ce.d" ' 
tliercnn and therein, over whicli lie liml a di^- ' 
pHising p.Aver. to trustees, for 5tj0 ^mars, out of, 
the rents. .Vo., ur by assignment. tS:e.. of the term, ■ 
to raise money, to pay his <lebts. legacies, and ' 
.aftva- jiayment thereof to apply the rents, cVc., or ' 
the remaiiiiler i»f the estate to the use of his: 
.grandson W. (', on his attaining twenty-tinve, ■ 
iiml to raise l.OOh/. tt> pay to his other grandson 
lb C. on his attaining twenty-three. and in order ■ 
that these grandsons might be pro[>orly educated, 
the testator directed tliat 20Ub. iiiitil W. C. i 
should attain twenty-three, and luo/. afterwards, ■ 
.and till lb C. should attain twenty-three, should ! 
be raised for that };urpose. Ily the custom of the j 
manor, the cojiyliolds which the testator })ossessed ! 
would descend to liis cu.stornary heir or heirs, the 
tenure being gavelkind. The*" testator had not 
made any surrender of them to the use of the 
will. When he died in 17Uh. his only daughter 
(the mother of \V. 0. ami lb C.) was his cus- 
tomary hei)'. and on her death tliey became her 
customary heirs Held, that the testator’s 
copyhold interest did not pass by the will, but 
'descended to his customary heir. Hove v. 

5 H. L. Cas. 555 : 24 L. J.. Oh. 757. 

The annuities createtl for the imiiutenance of 
the gramlsoTLs had fallen into arrear : — Held, 
that they were charged ou the veal estate itself, 
ami not merely on the annual rents and i)rotits ; 
held, also, that the annuities did not carry 
interest. Ih. 

Before the statute 55 Geo. 8. c. 192, general 
words of devise included a legal estate in copy- 
liolds sui'rondered to the uses of the will by force 
-of the intention shewn by the surrender tliat 
.such general words should include it ; and where 
the question is of an etjuitabhi estate, some inten- 
tion inu-t be shewn that such geneial words 
■shonhl include it tiltra the wor<ls themselves. 
Ih. 

Of Particular Words of Description.] — 

Devise of co[>yhold estate by the description of 
"Copyhold ground rent good. Walker v. Shore. 
19 Yes. 887. 

Copyholds held to pass uiidei' a will by the 
words ” moneys, property, and eifects.’- aideil by 
the context, A will commenced with a state- 
ment that it was the (lis])osition of the testatrix’s 

estates, pro[)erty, a,ml effects.” She then gave 
mu! bcijncathed ” her “ moneys, property, and 
■effects” to her daughters, with an ultimate limi- 
tation to her own next of kin. The disposition 
])ointr;d to personal estate. There was a tlireetion 
to invest. The words “devise” and “heirs” 
were not used, and the ex])ressious “ legacy,” 
“capital,” and “principal” were applied to the 
.gift ; there being a trust for conversion ; — Held, 
that the copyboids passed under the gift to the 
"Children, Streatjiidd v. Coo 2 Jei\ 27 Beav. 888. 


, J. a., by his will, declared his daughter M. A. 
to be hi.s sole residuary legatee. J. G. at his 
; death was entitled to certain copyhold estates, 
which were not specifically mentioned in his will : 
—Held, that the copyhohls did not pass under 
’ the will to M. A, lea v. Griimhj, 1 Jur. (x.s.) 

! 951, 

~ — Of Devise without Words of Inheritance, ] 
-~Testato]‘. after expressing an intention to 
i tlispose of all his property, directed his just debts 
I and funeral expenses to be paid by his executor 
i thereinafter named, and then, after giving 
several peciuiiary legacies, devised all his ''copy- 
holds, which were his only real estates, to hi.s son 
J., without w’ords of inheritance, and left all the 
rest and residue of his estate and effects to his 
said son, whom he appointed sole executor and 
residuary legatee, such son l:)eing also his lieir : — 
Held, tliat the will was sufficient to pass the fee 
in the copyholds, and that it chargetl them with 
the debts. JJocer v. Gremra. 10 vSim. 898 : 9 
L. J., Gh. 81, 

Of Devise to Trustees where Oustom to 

nominate Successor.] — By the custom of the 
j manors of Y., Ib, and S., the tenant of a copy- 
j hold tenement held only for life, with a power to 
j nominate by writing one or more successors, but 
j so that if there were more than one, they hekl 
I concinrentlv for their lives or the life of the 
j survivor, who had power to nominate a successor 
I to liimself. A copyhold tenant of these manors 
by his will devised all Ids copyholds to three 
1 trustees, to the use of his grandson A. for life, 

! with remainder to the u<e of the trustees to jn'c- 
I serve the contin, gent i-emainders, with remainder 
j to the use of the ehildren of A. and their heirs as 
I tenants in conimoii, with rcrnaimler to the use of 
I the }fiaintiff . By a codicil the t estaror, after recit- 
i ing that he had ascertained that his *• eopyhold 
' estates” were held of the manors of P. and S., 

I directed that -all his copyhold estates within 
i the manors of P. and S.” should be hold by his 
! trustees to the uses and upon the trusts in his 
I will declared, if and so far as the custom of the 
respecLive matuus; would warrant and anthorise ; 
and if the custom of the manors or either of them 
did not warrant or aiuhori.se the entail created 
by his will, then and in that case his grandson 
A. and his assigns, or his successor or successors, 
should have and hold his copy luff < I estates accord- 
ing to the custom of the manor.s. A. was 
admitted tenant foj* his life, and nominated the 
j defendant as his sue 'essor, who was admitted 
accordingly : — Held, first, that the trustees took 
the legal estate iu the copyholfls held of the 
manor of Y., and ought to have been admitted 
instead of xV., and lhat all the beneficial limita- 
tions in the will were equitable interests. Allen 
Y. BewHeij, 7 Ch. D. 458 ; 87 L, T. 6<S8. 

Held, secondl}', that the codicil had no refer- 
! ence to the copyholds held of the manor of Y. ; 

! ,'md that even if it did refer to them, it did not 
I revoke the equitable limitations of the will. Ih. 

1 Held, thirtll}^ that, although by the custom of 
I the manor the tenements were only held for life 
j with power of nominating a succes.sor, the tes- 
j tator had power to di.spose of the equitable 
I inheritance by giving successive' equiffible 
j interests. Ik, 

Of CHft of Bents and Profits. WSee Mtz- 

I mj V. 2 I». J. (0.$.) Ch, 185] 
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&. Hortgag-es. 

Wliere Fee Acquired by Foreclosure.] — Tes- 
tator. having a foreclosed mortgage in fee of 
certain fauns in Lancashire, gave, amongst other 
things, to his wife for life, “ the interest or pro- 
ceeds of certain farms, in the county of Lancaster, 
mortgaged to me for 2, .500/.,” and after her 
decease “one-thii'd paid of the sum of 2,500/, 
principal money disposed of in mortgage of the 
farms aforesaid ” to his daughter Hariict ; and 
he <lecl.ared that upon his wife’s decease bis 
daughter Elizabeth should inherit and enjoy the 
bequests aforesaid in the same proportion as her 
sister FTarriet ; and that his son should in like 
manner inherit and enjoy one- third part of the 
aforesaid bequests u})Oii the same condition as 
his {laughters : — Held, that the farms passed as 
real estate to the testator’s wife for life, with 
remainder to liis son and daughters, as tenants 
in common in fee. Lg Graft Y,''Coa7fcj‘ell, 5 Sira. 
384. 

Construction of will passing an estate origin- 
ally on mortgage, but foreclosed, the testator’s 
intent being to dispose of all his interest, though 
inaccurately mentioned both as land mortgaged 
and as money due on mortgage. SilherscMldi y . 
SoJriatt, 3 V, & B. 45. 

Arrears of Interest on Mortgage Bebt.] — 

Bequest : “ To my son W. G. I give all my 
interest and claim on household property in P. 
court, belonging to J. H., on which I have a 
mortgage for 1,500/.”: — Pfeld, that this passed 
arrears of interest due on the mortgage at the 
time of the testator’s death, as well as the p>rin- 
cipal. The testator was mortgagee in possession, 
and repairs bad been done to the mortgaged 
property dui'ing his lifetime, by his orders': — 
Held, that the amount of the repai]*s was a debt 
payable by the executrix out of the general 
estate, anci not chargeable to the legatee' of the 
mortgage. Glhljoit v. Gthhon, 22 L. J., C. P. 131 ; 
17 Jur. 416. 

Under Devise of Freeholds by Mortgagee in 
Possession.] — d'he lessee for a term of years of 
four houses assigned the term, by "way of mort- 
gage, to the ownei' in fee of the imrne(iiate rever- 
sion, who afterwards devised the houses by the 
desci'iption of my freehold houses,” mentioning 
the numbers of the houses in the street where 
they were situated ; and he was in jjossession as 
mortgagee at the time of his death Pleld, that 
the mortgage debt did not pass under the devise, 
but formed part of the testator’s personal estate. 

V. BarhmK 42 L. J., Oh. 82 ; L. K. 8 
Ch. 171 ; 27 L. T. 733 ; 21 W. E. 149-C. A. 

Under Devise in Fee where Property sub- 
sequently Sold by and Mortgaged to Testator.] 

— Testatrix devised all her freehold messuages 
in B. to trustees, in trust to sell and stand 
possessed of the proceeds in trust for A., and 
gave the Tesi<lue of her personal estate to the 
trastees, in trust for B. After the date of the 
will she sold the houses, and conveyed them to 
the purchaser, and he deposited the conveyance 
and title-deeds thereon with her, to secure part 
of the purchase-money : — Held, that the security 
- and the money due on it did not pass under 
I 7 Will. 4; & 1 Viet, c- 27, s. 23, to the trustees 
i in, trust for A., but to the’timtces in trust for B. 
MeW V. JRaisbeeJi, 12 Sim, 123. : 

A tetator,,by a codicil to bis ■ will, devised i 


certain specific freehold property to a devisee. 
At the date of the codicil he was seised in fee 
of the property so devised. Ho subset luently 
sold the property, taking a mortgage of it from 
the purchaser to secure ])art of the purchase- 
money. He died during the cou tin nance of the 
mortgage ; — Held, that the benefit of the mort- 
gage debt did not pass to the specific <levisee. 
3fonr V. Rnl^heeh (supra) approverl. \]'(HulhruHe 
V. 3[eredttlt (1 Mer, 450) distinguished. CUwgh^ 
In re. ri893] 1 Ch. 214; 2 li 115; 68 L, T. 
395 ; 41W. E. 69--C. A. 

Under Locke King’s Act— Interest of Devisee 
where Land Delivered in Execution under 
Elegit.] — A testator, wiio died in 1890, devised 
certain land to his brother. In 1884 judgment 
had been recovered fora sum of 1, 55{)/, against 
the testator ; and the land devised to the brother 
was, under a writ of elegit, delivered in execu- 
tion for the judgment debt. I’he judgment 
remained unsatisfied at the testator’s death : — 
Held, that the judgment debt was a charge on 
the land, and wns a sum of money charged “ by 
way of mortgage or other equitable charge” 
within 40 k 41 Viet. c. 34, s. I, and must, there- 
fore, be paid by the devisee of the land in 
exoneration of the testator’s general personal 
estate. Anthony^ In re, Aniliony v. Anthanv. 
61 L. J., Ch. 434 ; [1892] 1 Ch. 450 ; 66 I.. T. 
181 ; 40 W. E. 316. 

Where Land Subject to Vendor’s Lien 

for Unpaid Purchase-money,]— A testator who* 
had contracted to purchase real estate, and paid 
the deposit money, by will made in 1881, 
specifically devised such real estate to his- 
daughter for life, with remaimler to her chil- 
dren, without shewing any intention that the 
purchase-money should be paid out of his per- 
sonal estate ; and he died without having dis- 
posed of his personal estate, which was rather 
less in amount than the un])nid purchase-money, 
and without having completed the purchase or 
paid any farther [)art of the purchase-money. 
After his death an action by the vendor against 
the executor and trustee of the will for specific 
performance of the contract was compromised 
b}" the defendant thereto, and the contract was- 
put an end to upon the terms that the vendor 
should retain the depfjsit money and have his* 
costs; and this compromise was confirmed, by 
the court by an, order made by consent in an 
administration action in the presence of the* 
tenant for life of the real estate and the trustee, 
all the remaindermen being infants. Upon the 
further consideration of the administration 
action, the devisees contended that they were- 
entitled to so much of tlie personal estate as was 
equivalent to the unpaid purchase-money, uport! 
the gimmd that the purchase was a conversion 
by the testator of his personal estate to that 
extent, and that I^ocke King’s Acts had not 
altered the law in that respect Held, that 
there was a vendor’s lien, and that Locke King’s. 
Acts Amendment Act applied ; that, accordingly, 
all the devisees were entitled to was the real estate* 
charged with the unpaid purchase-money, and 
therefore on the facts to nothing ; but held, 
moreover, that the order of compromise would 
be fatal to their claim, if otherwise good. 
Ooehm'oft^ In re, Brmdbent v. Groees, 52 L. J,, 
Chi 811 ; 24 Ch. B. 94 ; 49 L. T. 497 ; 32 W. E. 
22 ,% 

. ' Locke King’s Acts Amendment Act, i87T 
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(40 & 41 Viet. c. 34), s. 1, applies to leaseholds. A 
testator by his will, made in 1884, bequeathed to 
his^ wife the leasehold house “ in which I now 
reside.” At the date of the will he was residing 
in a leasehold house. In 1887 he entered into a 
contract with his lessor to purchase the rever- 
sionary ground lease, but died before the pur- 
chase was coi'n])leted. His widow accepted the 
bequest : — Held, that all the testator’s interest 
in the house passed to the widow, subject to her 
liability to pay the piu'chase-money. ‘ Kershaw, 
In -re, Brahe v. Kershaw, 57 L. J., Ch. 599 ; 37 
Ch. D. 674 ; 58 L. T. 512 ; 36 W. 11. 413. 

A building agreement })rovided that when the 
lessee of certain land had. built and taken leases 
on a sufficient number of houses thereon to 
secure by the ground rents a total annual rent 
of a fixed amount the lessor would cither convey 
to the lessee in fee simple the suiplus land not 
included in any lease, or, at the option of the 
lessor, would purchase the ground rents to be 
created out of such surplus land at an agreed 
price. The lessee built and obtained leases of 
houses sufficient, to secure the total annual rent, 
and subsequently built houses upon the suri)lus 
land. Tlie lessor elected to purchase the giound 
rents of these latter houses, but died before the 

completion ” of the purchase, having specifi- 
cally devised the land wffiich was the subject of 
the agreement, but without having rnacle any 
disposition of residuary, real, and personal estate. 
The executors completed the ])urchase and paid 
the money Held, that the purchase-money of 
the ground rents was a charge or lien upon the 
land in question withi n Locke K ing’s Act. Kidd, 
In, re, Krooman v, Withall, 63 L. J., Gli. 855 ; 
[1894] 3 Oh. 558 ; 13 R. 101; 71 L. T. 481 : 
43 W. B. 51. 

Contrary Intention.]— A testator, after 
reciting that the absolute interest in reversion in 
a sum of consols, subject to some life interests, 
might be acfiuired by him in exchange for a 
charge u])on his real estate for an annual sum 
e.iual to the dividends, devised his real estate 
subject to any such charge. The reversionary 
intere>t was acquired, the consols transferred, 
and repayment seemed by mortgage : — Held, that 
the will and other documents shewed a “ contrary 
intentio'Ji” within the meaning of Locke King's 
Act, and that the real estate was not liable foi* 
the debt, ('amphell, In re. Oainphell v. Oa-mphelL 
i\2 L. J., Ch. 594 : [1893] 2 Ch. 206 ; 3 il. 331 ; 
68 L. T. 851. 

A testator directed his private debts to be paid 
out of tlie proceeds of certain life ijolicies : be 
bequeathed his residue, subject to the payment 
of his traxle debts ; after the date of his will lie- 
deposited the title-deeds of real estate with his 
bankers to secure an overdrawn trade account : 
— Held, that this amounted to a declaration of 
intention contrary to Locke Iving’s Act, and that 
the devisee of the real estate was entitled to have 
it exonerated from the banker’s lien. Flech, 
In re, Colston v. lloherts. 57 L, J., Ch. 943 ; 37 
Oh. D. 677 ; 58 L. T. 624 ;■ 36 W. K. 663. 

A testator, after tlirecting the payment of his 
debts, devised a freehold house to his wife 

absolutely, to do with as she thinks })roper ” ; 
and he requested his executors to sell and convert 
into money whatever freehold or other propeity 
he possessed, and to collect all debts due to hini, 
and to a])ply the proceeds in the payment of 
certain legacies. The testators real estate was 
all subject to one mortgage : — Held, that the will 


did not shew any “ contrary or other intention ” 
within the meaning of Locke King’s Act, and 
that consequently the widow took the house 
subject to its rateable proportion of the mortgage 
debt, Brownson v, Lawmnee (L. B. 6 Eq. 1) 
dissented from. Saohnlle v, Smyth (L. B. 17 
Eq. 153) and Gihhins v. Mjden (L. B. 7 Eq. 
371) followed. Simtli, In re, Kamlnqton v. True: 
55 L. J., Ch. 914 ; 33 Oh. E. 195 ; 55 L. T. 549 ; 

, 35 W. R. 108. 

Implied Exoneration.] — Testator, who* 

was a baker, by his will made in 1885, gave his 
trade property, which included real and lease- 
hold estate, and business to his son, subject 
nevertheless to, and charged, in exoneration of the 
rest of his estate, Avith jjayment of all debts and 
liabilities owing at the time of his death in con- 
liection with the said business. The testator 
included in this gift his freehold premises situ- 
ated at Acton, which he had purchased and 
meant for his said business, subject, as to such 
estate, to any purchase or other moneys payable 
in respect thereof at the testator’s death. The 
testator then gave the residue of his real and 
personal estate to trustees upon trust to convert, 
and out of the proceeds to pay his funeral and 
testamentary expenses and debts other than 
those thereinbefore provided for. At his death 
the testator owed trade debts not secured by 
mortgage, and private debts which were secured 
by mortgage of real and leasehold estate used in 
bis business, and also of real and leasehold estate 
not used in his business. On the question 
whether the real and leasehold estate used in 
the business was primarily liable together with 
the other real and leasehold estate to the pay- 
ment of the mortgage debts under Locke King’s 
Act and the Amendment Acts : — Held, that, the 
testator liaA'ing divided his debts into two classes, 
trade debts and private debts, and as to the fii*st 
class having clearly indicated a contrary inten- 
tion so as to exclude the 0 })eraiion of the acts, 
the necessary implication was that he had the 
same intention in dealing with the second clas.s, 
and that the mortgage debts were therefore 
primarily payable out of the proceeds of sale of 
the residuary real and personal estate. Ker'dl, 
In re, llohhison v. Kevill, 59 L. J., Ch. 511 : 
62 L. T. 864. 

A testator, who died in 1874, bequeathed three 
leaseholds, A., B., and C., to his wife, and directed 
that “ should there be at the time of my death 
any incumbrances on C., I desire the said in- 
cumbrances to be paid off.” A. and B. were 
subject to mortgages at the time of his death, 
but C. was unincumbered : — Held, that the above 
direction did not raise an implication that A. 
and B. were not to be exonerated out of the 
general estate of the testator. Bull, In re, Catty 
V. Bull, 49 L. T. 592 ; 31 W. B, 854. 


3. Gifts by Reference and Implication. 
a. By Beference. 

Words whether of Reference or Limitation,] 

— A testator bequeathed “a sum” of consols 
to trustees for his daughter L. for life, with 
remainder to her children. By a codicil he 
directed “ that the sum of 2007. per annum 
be added to the sum by his will, “ granted to* 
his daughter L. during her life,, and invested in 
the same manner and trusts ” as governed the 
will ; — Hell, that the* words, “during her life,” 
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were wordH of reference, and not of liraUation, 
and, that the gift by the codicil was of, a sum 
sufficient to produce 200^i. a year, which was to 
be held for the daughter for life, with remainder 
for her children. Auldjo y. WdUme^ 81 Beav. 
193. 


‘‘legatees before named”; that the wido^ 
the testator did not take under the j-esid: 
gift; that the annuiticH which ceased at 
expiration of the ten years were not legi 
in respect of which the annuitants took 
share in the residue. v. ^Yr}(Jl 

Hare, B8-1-. 


Keference to “Trusts then subsisting” — 
Trusts not pt in Operation,] —A general refer- 
ence in a gift to the terms of a former disposition 
does not determine the time when the gift is to 
take clfect. n marriage settlement a fund ' 
was settled by the husband in favour of the i 
husband and wife dining their respective lives, 
and after the decease of the survivor for the 
children. Another fund was settled by the 
husband’s mother for herself for life, and after 
her decease upon such of t.he trusts thereinbefore 
declared coiicorning the lirst fund in favour of 
the children as should be then subsisting or 
capable of taking effect ; — Held, that the trust 
of the second fund in favour of the children 
.arose at once up<m the death of the tenant for 
life in the lifetime of the husband and wife. 
I/arc^ V. Mare, 24 W. 11. 575. 

To Directions in Non-existent Paper.]— 

A testatoj’, after devising his real estate upon 
certain Ihnitatious, bequeathed all the residue of 
his property to trustees “ to form a trust fund to 
purchase lainl to go with the inheritance in a 
manner as described in a- paper marked B*.” 
After his death no such paper could be dis- 
covered : — Held, that, notwithstanding the non- 
existence of the paper, there wms an imperative 
trust declared for the conversion of the residuary 
estate into land, which was to go according 
to the limitations affecting the real estate. 
Willina/hhif v. Sturer, 22 L. T. 80C; IS W. U. 

ms. 


To “Delations Named in Will lega- 
tees under Codicil.] — The testator gave the 
residue to his relations named in the will. He 
made a codicil which he d.irectetl to be taken as 
])art of his will, and a second by wliich he gave 
legacies, but gave no siieh (lirei;tion in this 
codicil ; there wore legacies given, to two of hi.s 
relations : they sludl take shares of the resitlue. 
Sherer v. Birliop, 4 Bro. C. C. .55. 

To “Delations hereafter Named” — Names 

Omitted.] — A testat(tr by his will, dated in 18G1, 
devised and betpieathe<l all his juoperty to liis 
wife for life, and after her death he directed it 
to be divided amongst his *• j'clatious hereafter 
named.” No relations were named in the will, 
and the testatoiks heir-at-law claimed on the 
gimuul that there was an intestacy : — Held, that 
the word ‘'riameil” must' be taken in its plain 
sense, indicating an intention to specify certain 
]‘elations : and that, as the testator had not done 
so, there was an iutcstn(.*y, and the heir-at-law 
was entitle<l. to the real estate. Oruwpfoft v. 
Wire, 58 L. T. 718. 


To Legatees “ Specially Named.”] — A 

testator gave legacies to various legatees by 
name, and some to classes deseriljed, but the 
persons composing which were not named ; he 
gave his I’esidue to his legatees “ specially named,” 
exce[)t one of the classes dcscrihed Hehl, that 
this shewed that by the words s]>ecially name<l ” 
the testator meant desci’ibcd oi* mentioned ; and 
that all the legatees, whether nnme<l or only 
described, took shares. IfohreA ^Jri/rh, J/i re, 
1 Drew. 321 ; 22 L. J.. C3h. 393. 


To “Legatees before Named.”] — Real 

and personal estate given to trustees, upon trust 
to pay the income to the testator’s wife for life, 
and, within or at the expiration of ten years 
from the death of the survivor of himself and 
hi.s wife, to sell and convert the same into money, 
and out of the income to pay annuities to several 
pereons and classes of persons for the said term 
■of ten years, with })ecuniary legacies to the same 
persons and classes, and also to other persons, 
at the 6iX[)iratioii of that time ; and annuities 
to other ])crsoiis for the lives of the annuitants, 
and speciffc legacies to others. The residue 
was then given to all and every the several 
legatees before named (with exceptions) rateably 
and in proportion to the amount of their respec- 
tive legacies. The wife survived the testator : — 
Held, that the legatees before named ” should 
be construed to be the legatees taking beneffts 


Deference in Codicil to Will thereby Altered.] 
— A testator bequeathed his pci'smud estate to 
his wife absolutely, and he devi.S(.!d two real 
estates to hei* for life, and aftei* liei' death in 
trust for sale and division aumng.st other parties. 
Having sold one of tire estates, he made a codichl 
changing his trustee, a,nd authorising the .‘^ale of 
the remaining estate at any time, and he gave 
the produce thereof to his wife for life, ami then 
“ upon the tjuists and for the intents and ])urpose.s 
ill his will expressed and declared as concerning 
all his real and personal estate ” ; and in all 
other respects he confirmed his will : — Held, 
that the produce of the estate was not divisible 
am6ng.st all the devisees and legatees rateably, 
but was subject to the trusts declared by the 
will. Balicr v. Itichardr, 27 Beav. 320 ; 5 Jur. 
(K.S.) 697. 

By will the testatrix gave a share of lier pro- 
perty to A., a niarrietl woman, for her separate 
use (luring her life,- with a general power of 
appointment on her decease ; and another share 
to B.j also a feme covert, for her separate use 
during her life, with remainder to the children 
of B. By a codicil, revoking this disposition, 


of a watch, chain, and seals, were entitled to 
share in the residue according to the value of 
their respective legacies ; that annuitauts who 



to give to any of her children (the E.’s) who 
may be kind and dutiful to her” : — Held, that 
B. took an estate for her separate use during her 
life. Ker v. Buxton, 10 Jur. 4:91. 

By articles of agreement, it was provided that 
the interest of a fund which was vested in 
trustees should be paid to Lady 0. for her life, 
and after her death the principal to go amongst 
the then unmarried children of herself and hus- 
band, as the husband should by deed or will 
appoint, and in default of appointment equally 
among the children who should be living at the 
death of tlie husband. The fund having been 
invested in lauds imrsuant to a trust in the i 
articles, the liusband, by his will, appointed the 
hinds among his sons as follows : Ballygriftin to 
John, G urtaneelig to George, Knntteiy to Henry, 
an<l Gneeve to Nelson, to goto them immediately 
fi-om and after the decease of Lady 0., with a 
clause of survivorship among the brothers, if any 
of them should die before they became respec- 
tively entitled thereto. The testator, by two 
subsequent deeds of a].)pointmerit, irrevocably 
ap])oiT]ted Ballygriffiri to John, and Kimtteiy 
(which he had by his will given to Henry) to 
George, and by a codicil (in which these two 
deeds were recited) he revoked the appointment 
of Knuttejy to his son Henry in the will con- 
tained, ami instead thereof appointed to him 
Gurtaneelig. Henry died after the testator, but 
before the death of Lady C. : — Held, that the 
devise of tlie lands of Gurtaneelig by the codicil 
w^as to be considered in the light of an absolute 
appointment, and that same was not subject to 
the clause of survivorship contained in the will. 
ChiritahU Ihnutlomaud Bequeda Commisuonen 
V. (.htte7\ 1 Dr. k War. 498 ; 2 Dr. .k W"al, 615 ; 
2 Ir. Eq. R. 196. 

To Limitations in Will altered by Effect 

of subsequent Codicil.] — A testator by his will 
devised his real estate n]Km trust for his brother 
for life, and after his death upon trust for the 
brother’s four sons iii order as named in tlie will 
and their respecti ve issue male in strict settlement 
severally in succession according to seniority ; and 
he directed his personal estate to be held upon 
such tinsts as would best correspond with the 
trusts thereinbefore declaiud concerning the real 
estate. By a codicil, after reciting the trusts in 
the wdll relating to the real estate, the testator 
directed that his will should bo read as if there 
were contained therein iumiediatcly after the 
limitation upon trust for his brother for life a 
limitation upon trust for the brother’s four sons 
ami their res])ective issue male in such order of 
succession as the testator’s wife should appoint. 
The Wife altered the order of succession : — Held, 
that the personal estate devolved in the order of 
succession appointed by the wife as to the real 
estate. Marfbiean v. Brujgn (ante, col. 711) 
distinguished. Lirhloll v. Liddells, 66 L. J., Ch. 
62 ; 74 L. T. 105— H. L. (E.) 

Reference whether to Whole or Part of Ante- 
cedent Expression.] — Testatrix gave pecuniary 
legacies to A., B., and G. respectively, and ap- 
pointed A. and B. her executors, and bequeathed 
her residuary property to her executors A. and B. 
By a codicil she fleclared that 0. should be also 
executor, and that her will should take effect as 
if his name had been originally inserted therein 
as third executor ; and she requested G. to accept 
a legacy of oOL as some slight acknowledgment 
• for the trouble he would' have, &c., to be inde- 


pendent of and in addition to the benefit he 
derived under her will ; and she declared that 
her trust, estate and property should vest in 0. 
jointly with A, and B,, and confirmed her will in 
all other respects : — Held, that C. was not entitled 
to one-third of the residue. liiUerndon v. Grom,. 
21 Beav. 518. 

A testatrix, by her will, after reciting that 
being joint heiress with her two sisters, she was 
possessed of a third part of the rectorial tithes of 

B. , gave to her sisters the said third part or share 
to be equally divided between them, and to be 
held by and subject to the same conditions by 
which they, her two sisters, held the other two 
parts or shares. At the date of the will both of 
the sisters were married, and on the occasion of 
the marriage of each her shams of the tithes had 
been put into settlement : — Held, that the sisters 
became entitled respectively to a moiety of the 
third upon the trusts declared by their respective 
marriage settlements of the shares originally 
vested in them in their own right. Ord v. Oi^d, 
L. R.2Eq.898; 15L, T. 51. , 

Testator by his will gave an annuity of 800Z. 
a year to his grand-daughter A., and after her 
death he directed that the said sura should be 
raised and paid among her children as she should 
appoint, and in default of appointment in equal 
shares during their respective lives ; and he gave 
to his grand-daughter E. a like annuity, to be 
paid to her and her children in the same manner 
as the annuity thereinbefore given to his grand- 
daughter A. By a codicil he revoked the devises- 
of the several annuities, and instead thereof 
gave to each of his grand-daughters A. and E. an 
annuity of 15GL, to be payable in the same' 
manner as the annuities of BOOL ; — Held (Rigby 
L.J., dis.senting), that the substitution of the' 
smaller annuities extended to the interests of 
the children, of the grand-daughterB, Fremds 
Estate, In re, Freme v. Hall, 64 L. J., Ch. 862 ; 
[1895] 2 Ch. 778 ; 78 L. T. 366 ; 44 W. R. 164— 

C. A. 

A. bequeathed leasehold estates, after the 
failure of previous limitations in favour of A. and 
his issue, “;in trust for such persons as at the 
time of such failure of issue should be Ms (the 
testator’s) next of kin according to the Statute 
of Distributions, and as if the testator had sur- 
vived A., and in the like share.s as they would be 
entitled to tire same under the statute.” He 
afterwards bequeathed a legacy in trust for M. 
for life, and, after her decease without issue, in ’ 
trust for his own next of kin in manner afore- 
said” : — Held, that the persons entitled to the 
legacy would be the persons who would be next 
of kin of the testator living at the death of M., 
and not the next of kin at his own death. 
Bessant v. EoUe, 26 L. J., Ch. 236 ; 4 W. R. 
475— L. C. 

Bequest to the children of a deceased niece 
who should be living at the testator’s death, 
followed by a bequest to a nephew for life, and 
after his decease upon the like ‘‘ trusts ” for the 
beneiit of his issue, and subject to the same 
powers, “limitations,” &g., in respect of his issue, 
as those expressed as to the niece’s children. 
The nephew had no child living at the testator’s 
death, but he afterwards had one child born 
Held, that such was entitled to *the second 
legacy, Tardley v., Tardtey, 26 Beav. 38. 

A testator devised his real and personal estate 
to trustees, upon .trust to sell and put out one- 
ninth of the iproduoe in government or real, 
securities, and to pay' the thterest to A. for life, 
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4 ind afterwards to her children,. By a codicil he 
bequeathed a leasehold to the trustees, to hold 
upon the same trusts, in all respects, and for the 
.same persons and subjeet to the same powers, 
provisoes, condition, and limitations as the above 
one-ninth : — Held, that A. was not entitled to 
enjoy the leasehold in specie, but that it must be 
sold and invested for the benefit of the parties 
entitled in succession. MicHon v. MarhhiL 18 
Beav. 196, 

Whore legacies were given to children “ sub- 
feet to the same limitations ” as certain portions 
they were entitled to : — Held, that the expres- 
sions i)ut them on the same footing as to interest. 
Birdin v, Bmlin, 1 Dr. & War. 494. 

A testator left 2(>,000Z. upon trust to pay the 
income to his widow during her life, with a 
provision that if he should marry again she 
should only receive the income of lO.OOOZ., the 
income of the remaining li),OOOZ. going to his 
children. He bequeathed all his residuary 
estate upon the ti'usts hereinbefore declared 
with reference to the sum of 2O,0OOZ.” The 
widow married again : — Held, that the widow 
took no interest in the testator’s residuary estate. 
2)‘ew V. Perpetual Tniutae Co.^ 64 Iv. J., P. 0. 49 ; 
[1895] A. C. 264 ; 11 R. 423 ; 72 L. T. 241 ; 43 
W. B. G36~-P. C. 

Of Property mentioned.] — A testator 

gave his estate to four children in equal propor- 
tions, hut his wife was to have “her proportionate 
part” for life, and it was given afterwards to the 
four children. And as to “ the part of his estates ” 
thereinbefore given to his daughter, she was to 
have it for life, with remainder to her children : 
— Held, that the “part” of the daughter included 
her share in the part given to the wife for life, 
■and that therefore she was only entitled to a 
life interest in it. Watson v. Prijce, 34 Beav. 
71. 

Leasehold for years, being mentioned in former 
part of will : — Held, to pass by the residuary 
devise, in which, although the word “leasehold” 
occurred, yet, unless extended beyond the 
antecedent, it could have comprised oiil}^ the 
leasehold for life. Sherratt v. iSlierratt^ Coop, 
t. Brough. 35. 

A testatrix, after bequeathing certain property 
to her two daughters and to her three sons, 
T., (}., and J., gave the residue of her property 
to her sons T. and G. if both living at her 
<lecease, and, if either should be then dead, 
leaving no issue, the whole to the survivor ; and, 
if both should be then dead, leaving no issue, 
then the whole to J. ; and, if he should be then 
•dead leaving no issue, then to and amongst her 
daughters eriually, or the survivor of them, or to 
an only surviving one ; but tlirecting, if either 
■of her sons or her daughters should die, leaving 
issue, that such should take the parent’s respective 
share of the provision! already made for the sons 
and daughters respectively, unless otherwise 
.appointed by the parent : — Held, that the word 
“provisions” meant only the residue so disposed 
■of, that the sons T. and G-. having survived the 
testatrix, were entitled absolutely to the residue; 

. Younr/ V. 2/arthi,2 Y. <fe 0; C. 0. 582 ; 7 J ur.: 
1147.' 

'A specific devise or bequest' is a devise nr 
; bequest by a description which identifies a par- 
' iicular subject then existing as intended to pass to 
; the donee in' specie either directly or indirectly. 
A father ilevised three properties to his three 
' sons 'tespectively for life, with remainder In ieq. 


to tlieir respective children, and in case of the 
■ death of either of them without issue between 
the others “ in the same manner as the estates 
devised were limited to them respectively,'’ 
subject to the proviso tliat if either died leaving 
a widow, but no children, tlie widow should 
liave an estate for life in the picmises “ so specifi- 
cally devised” to her hus])an<I : — Held, that the 
devise to such widow at tacliLd, not only to the 
property originally devised to lier husband, but 
also to property coming to him under the con- 
tingent limitations. Oiles v. M/'lsow, 42 L. 

0. ?. 122 ; L. B, 6 H. L. 24 ; 28 L. T. 789 : 21 
\7.R. 417. 

A bequest of leaseholds ])y refei’cnce to the 
uses (leciared respecting freeliolds make the lease- 
holds subject to other limitations {Uid restrictions 
declared concerning the fi’celiolds. Ifrasman v. 
Pearm, 40 L. J., (Jh. 258 ; L. R. II :E<|. 522 ; 24 

L. T. 864 : 19 W. R. 673. 

A testatrix by her will duly a}>pointed some 
settled property to her husband, upon, trust, that 
so soon as certain, proceedings in law and expiity 
(pending with respect to the pvo}'>crty) should 
be terminated, and the same siionkl come into 
his possession, then he should pay, assign, trans- 
fer, and set over the stock, wliich, by four 
several indentures, had been assigned or ap- 
]!oiiited by tlie testatrix, to the persons in the 
several indentures mentioned ; and secondly, 
that he should pay to each of her brothers an<l 
sister 2,000^. : — Held, that the termination of 
the legal proceedings applied equally to the 
stock and the legacies of 2,0007. Lu^ v. Lord^ 
11 L. T, 656 ; lo'jur. (^\S.) 1248. 

To some or all of Persons named,] — A 

testator gave 1,0007. to his sister Sarah for life, 
with remainder to her children ; he then said : 
“To each of my sisters, M., A., 0,, and B., I 
bequeath 5(.)07. ; and in case of <leath of either, 
tlieir portions to go to the surviving sisters 
above mentioned.” C. die(.l in. the lifetime of 
the testator: — Held, that her 5007. survived to 

M. , A., and B., and that Sarah was not included 
in the words, “the surviving sisters above men- 
tioned.” White V. Waliley, 26 Beav, 23; 28 
L. J., Ch. 79. 

Under devise of t>ersonal residue to relations 
in such proportion as testator had given other 
part of his fortune, pccn.nia,ry legatees only are 
ontitletl, and not a devisee of real estate. Adair 
V, Maitland. 7 Bro. P, 0. 587 ; 3 Ves. 231. 

A general gift of the corpus of a fund to the 
children of A., described as her childi'cn, after a 
previous gift of the interest to her for the main- 
tenance of her children, W. and R. Held, to 
be confined to the two before named, and not to 
include after-born children. Connor^ In re., 2 
Jo. (fc Lat. 456 ; 8 Ir. Eq. R. 401, 

A testatrix gave a sum of money in trust for 
“my nephew and nieces.” She had numerous 
ne})hews and nieces, but in a former part of the 
will she had mentioned by name four nieces and 
one nephew : — Held, that all the nephews and 
nieces were entitled to a share of the money. 
Lem\ In re, 18 W. R. 35. 

Residuary bequest to the testator’s nephew 
and nieces per stirpes equally for their lives, 
and after the death of either that share of the 
principal to be paid equally to and among the 
children of such of the said nephews and nieces 
as should die ; and if any die without leaving 
any child or children, that share to go to and 
among the survivors or survivor of them in 



use; therefore they take the residue absolutely. Effect of Word — A testator gave 

8ha7iley sr, Balter Yes. 7'62, his freehold estate “and property, whether 

will a testator gave a legacy “ equally real or personal,” to A. for life ; and after her 
between my brothers and sisters now living” ; decease, ho gave “all his said freehold estate and 
and he directed that their shares should not lapse property” to B. and wife for life; and after 
by their deaths in his lifetime, but should go to their decease, he gave “ all his said freehold 
their executors. By a codicil of the same date property ” to their children, “ for an estate of 
he bequeathed^ another legacy, “ between my inheritance in fee-simple,” and in default he 
brothers and sisters, in like manner as I have gave “ his freehold estate ami property ” to C., 
directed by my will”: — Held, that the class “his heirs and assigns, in fee-simple.” He 
mentioned in the codicil was not the same as charged his personal estate with some legacies, 
that in the will ; that the “ manner” referred to and he gave the residue of which be should die 
the mode in which the class was to take, and not possessed, &:c., to A. Held,Hhat B. and his 
to the class itself ; and consequently that the children took no interest in the personal estate, 
representatives of a sister who predeceased the which belonged to A. Ilollimjuoortli v. Shalte- 
testator took no interest in the second legacy, 14 Beav. 492 ; 21 L. J., Oh. 722. 

Wilder^ In re, 27 Beav. 418. A testator, having bequeathed a sum of money 

The testator be(|ueathed 5,000^. to his wife to his executors, in. trust for his four grand- 
for life, and after her decease to his nephew children, Joseph, James, Lydia, and Mary, and 
absolutely ; but if the nephew should die in the the residue of his estate and effects, upon the 
lifetime of bis wife, then he directed his e.xecu- happening of certain contingencies, unto his four 
tors to divide the same amongst the children of grandchildren, devised his real estate, subject to 
the nephew ; and in case the nephew should die a life interest, unto his grandson Joseph, charged 
•without leaving la-wful issue, then to pay the and chargeable nevertheless with the payment 
same unto and equally between his two nieces, thereout of 1,600L apiece, unto each of the three 
Louisa and Georgiana, for their separate use ; brothers and sisters of Joseph, that was to sajq 
and in case one or both of the nieces should die James. Lydia, and Mary. And the testator pro- 
in the lifetime of the wife, then to pay and ceeded as follows : “ And I direct that if any of 
divide the share of the niece so dying unto and the children of my late son Joseph, being a son 
equally between her children as tenants in com- or sons, shall die under twenty-one, or if any of 
mon ; and the testator bequeathed all moneys in the children of my son Joseph, being a daughter 
the public funtls of which he should die possessed or daughters, shall die under tiiat age without 
u|.)on trust for his wife for her life, and after her being or having been married, then as well the 
death for the benefit of his nieces Louisa and original shave or shares of the children so dying 
Georgiana, in manner thereinbefore directed of as "the share or shares which by virtue of this 
and concerning the sum of 5,000?., and he gave proviso shall have survived or accrued to him, 
all the residue, except moneys in funds, to his her, or them of and in the said sums of 1,500L 
wife absolutely. One of the nieces died in the apiece, and of and in the rest and residue of niy 
lifetime of the wife, leaving children : — Held, personal estate and effects, shall go, remain, and 
that the gift of the 5,000?. to the children of be to the other and others of the said children, 
the nieces could not be regarded as a part or and if more than one, in equal shares as tenants 
modification of the gift to the mother, but was in common,” The two grandchildren, Lydia 
in fact a substitutionary gift, to arise on a and Mary, both died under twenty-one and un- 
distinct event ; that the reference to the bequest married Held, that the words “ said children ” 



1o uaj the iiK'omo Ihereot to ins mother lor her i to lioicl the sum ai ]tiui oi use Muue lu. 

life, aiKl then to sell, and divide the proceeds i his daughter L., “ 111*011 siu-ij and the iiketriisH 
into two moieties, the one moiety to the chil- i as are hereinbefore de, dared <»£ the two several 
dren of his sister tS,, and the other moiety to his ; sums of 2,000/., and 2.OO0/. seeuved for the 
sister M. or her children if she were then dead, ! separate use and beneiit of my daughters b. 
He then gave all his personal estates, after pay- 1 and C., as fully and ctTeiitually as if such trusts 
ment of debts, &c., to his wife A, for life or ’ were here fully re])eated.” E. diid leaving 
widowhood; and from her decease or second i issue, and C. without having had any issuer- 
marriage, to transfer the whole to such persons Held, that the 2,000/. forming part of the share 
and in such manner as he had declared concern- ] of C. did not pass after her deaih upon the^same 
ing his real estate, “pavable on the decease of iti'usts as E.’s 2,000/., i.c., to the issue of lb, hut 
his mother.” , The widow married during the 1 upon trusts corresponding to^ these, but having 
life of tlie mother : — Held, that the construction 0.’s name suhstitutetl for E.’s, so that, in the 
to be put on this was, that on, the death or mar- events which had haiipened, it passed to the 
riage of bis widow the personal estate was to he survivors of the testator’s children, and the 
distributed in the same manner as the real estate issue of such of them as were dead leaving 
was to be distribiued on the death of the mother, issue. Smith, In re, Bankford v. Chaplin, 45 
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referred to the four grandchildren, and' that 
James wn,s entitled to one moiety only of the two 
sums of 1,500/. given to the grand-daughters. 
Bioliamn v. Foster, 4 L, T. 628. 


Legacy to A. for life, then to her children for 
maintenance, and to be Cfpially divided among 
them on their arriving at twenty-one. followed 
by a legacy to B., ‘‘on the same conditions on 
his attaining the ag‘j of twenty-one.” The 
legacy to B." construed, in the same manner as 
the other, viz., for life only, *Scc. Lontjdon y. 
Shnson, 12 Ves. 205. 

A testatrix directed trustees to make an invest- 
ment, and out of the dividemls to pay annuities, 
of 100/. each to his two nieces and hU nephew 
for life, and the capital to their children 


Limitations by Eeference with Words added,] 

— Ti'iist by will as to a nnuety of the share of 
the testator’s married daughter, A., for her sepa- 
rate use to the end and that it may not he subject 
to the control, &c., of B., her present husband, 
or any other husband, remainder to her husband 

B. for life, remairuler for all the children of A.,,. . , , -o 7 • t 

and in case i here, shall not beany children of A., I respectively, and to npiply Km/. ;i year m the 
or all shall die before twentv-one, for the sur- 1 maintenance of tliei'ln Id run ol Dfiuiei. a dec'eased 
vivor of B. and A., his wife, his or her executors, | nephew, _ until twenty-one, wlnm lu* g;iv(i them 
<kc., aiul, as to a moiety of each of the shares of | the capital iund pro<in(*ing liii'- annuiiy. Ili^ 
each of his unmarried daitghtors, upon the like | bequeathed his rosidiie lo his uyo meecs am 
trusts, and under the like restrictions, as described I ue})hew and lhe diildren oi Dame , “ 1 11 equal 
concerning the share of A., so, and in such l shares, in like manner as was 1 herein betore 
manner as. that the same may be secured lor the 1 mcTitioncd with respeid to the annual^ 
benctit of his said daughters and their children, i iUO/. bequeathed to tlnen respect ively :™-He!d, 
and not to be subject or liable to the control of i that the ohildren of Dame! took one-iourtl manly 
any husband they may ha))pen to marry ; one of , of the residue. Karnes v. Anstee, JJ .l>eav. 2l>4, 
the then unmarried daughters having married 


a,nd died without issue, her husband surviving is 
not entitled to any interest in the moiety the 
subject of the trust created by the will. Judd 
V. W'ljaiK 11 Yes. 483. 


B3’ his will a testator devi.-eil Ins W. jiroptel.v 
to 3 . F. Ij. aiul declared that lie was to hold it 
with other properly for his life, and after his 
decease to the nsf* of his iirsi; and other sons 
successively, one after anoMim'. in tail mule, with 


A father devised 'h^ real estate to his sons, j several romalmlers over. He afienvaiTls piir- 
A. B., and C., as tenants in common, subject to ■ chased the lands of D.. and liy codicil devised 
charges in favour of his wife and daughters, and I them to J. F. L., he ]taying any part the 
gave his iiersonal estate to his children in equal 1 purchase-money wliieli leuiamcd uii]yiu», ti.> uoinL 
shares. Many years after his death, hut before 1 it subject to the same entail as the Y , pio’pcii) ; 
the charges had been satisfied, A. made a will, ' and by another cotlicil datetl six yearsatterwurds 
giving ail his property “ unto ny brothers B. and i devised it to 3. k. L. and “ enlaiies! it m. him ami. 
b. absoluttdy for their uses under the directions i his issue male — -Held, that 5. k. L. look uu 
of the will of my father” : — Held, that the use estate in tail male in tlye lands of D. Loa'nj v. 
of the ])liLral word “uses” and the reference to ! Lotonj, 13 L. IL, Ir. 317. 
the directions of the father’s will were not sutfi- ; ^ . -r ^ 

cient to vatq" the construction of the previous' Where Reference incompleite Intention 01 
words of gift, and that B. and 0. took as joint ' Testator.]— -A te>1idor by his will gave his 
tenants. 'Olhcr \\ White, 4 De G. F. & J. 17 ; 1 residuary estate to tru>iee:- upon trusi tu <byHe 
31 L. J., Ch. 681) ; 6 L. T. 11)8 ; 10 W. B. 276. 1 it equally between his childien. ami by a eodimi 

A testator gave his residue to his grand- ; directed them to hold the sumpO ‘J.niKi/., ])ai t oi 
ohildren, the children of his son and daughter the share of his daughter E.. in rvust ibr luu for 
(A, and B.), livinu at his decease, with a gift , life, and after her denlh bw her ohlldriui, vyitli 
ovb: to his brothers and sisters, in case any died '■ an ultimate trust for the survivors or Mirvivnr 
before attaining a vested interest. By a codicil 1 of the testator s children, and the i<siR‘ ol^ such 
he f^avo 4,0<)0/.,''lI'ie interest to he paid in equal , of them as shuuhl be then dead leaving • 
moieties to A. and B. during their lives, and at ' and the testator directed his trust yes b* ludd tin*: 
their decease the 4.000/. to be for the benefit of | sum of 2,(t00/.. part of the share of his daughter 
Iris grandchildren, agreeably to the instructions ' 0., in trust for her for life, and after her deuni 
contained in his will. xV. died, living B. 1 “ upon such and tlie like Iruj^ts as art' liia’cm- 
Held, tiiat a moiety of the 4,000/. became, upon | before declared of the sum of 2.O0U/., secured i{>r 
the death of xV., divisible among hi.s children. 1 the benefit f>f my daughter E., as fully and 
V. Xc/-///, 31 Benv. 187 ; 10 AY. Ft. 703. 1 cficctually as if sueh trusts were hero fully 

A testator gave all his real estate to trustees, | repeated,” ami the testator directed his trustees 
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A testator bequeathed 20,00l)Z. consols upon the same manner as the first-mentioned woman 
trust to pay the dividends to his wife for life, and her children took. Smith v. GreenMll 14 
and after her death to B. (the wife of A.) for VV. R. 912. 

Hfe for her separate use, an<l after the death of A testator gave an estate to his daughter E. 
B. upon trust for the benefit of B.’s children, for life, and after her death upon trusts toiler 
The testator’s wife, who was his residuary lega- children, and made similar dispositions of other 
tee, survived him only two days, and by her estates in favour of his daughter A. and his sons 
will, after giving several legacies of lOOZ. each, J. and W. respectively and their respective 
bequeathed to A. and B. “ the same amount and children^ and gave his residuary estate to E. and 
on the same trusts and conditions” as were A. equally. By a codicil he gave the residue to 
‘‘named” in her late husband’s will. She his wife for life, and after her death between E., 
directed her residuary estate to be divided into A., J., and W. equally, “precisely in the same way 
two moieties, whereof she gave one to A. and B. as the shares before given to them in my will ” : 
and their children, ‘‘ on the same trusts as before — Held, that the shares of the residue were not 
alluded^ to.’' There was no other part of the given absolutely by the codicil, but were subject 
testator’s will to which the bequest in the testa- to the limitations contained in the will as to 
trix vS could be referred, except that above stated ; the estates specifically devised, CoUhead, In n\ 
— Held, that a legac}'- of 20,000Z. consols passed 2 Be G. &: J. 690. 

by the wifes wdll on the same trusts as those Held, also, that, E. and W. having died with- 
above mentioned of the husband’s will. Stej^hens out issue, their shares in the residue went to the 

Powys, 1 Be G. & J. 24. personal representatives of E. and A., the abso- 

Testator bequeathed certain houses intrust for lute gift to E. and A. in the will remaining to 
his grand-daughter Martha for her separate use that extent unaltered. Ih. 
for her life, and on her decease in trust to apply A testator gave his real and personal estate to 
the rents for the maintenance of her children trustees as to one-fourth to A. for life, and, after 
then living, and w^hen they should all attain her decease, for her children, and, in default of 
twenty-one, in trust to sell and divide the pro- children, for B., C., and B., and their issue, in 
duce among them equally; and in case Martha the same manner as thereinafter directed respect- 
should die without leaving issue, to divide the ing their original shares ; as to one other fourth 
produce amongst such of the testator’s grand- to B. for life, and, after his decease, for his 
children thereinafter named as should be living children, and, in default of children, for A., 0., 
at her decease ; and the testator, by three sepa- and B,, and their issue, in the same manner as 
rate and subsequent clauses, bequeathed other directed respecting their original shares ; as to 
houses in trust for his grand-daughters Charlotte, one other fourth part for C. and her children 
fciarah,^ and Harriett, for their separate use for by reference to the share of A., using the same 
their lives, and repeated after each clause, “ and referential expr^essions as are next given con- 
after her decease in trust for the issue of her cerning the remaining share ; and the fourth 
body in the same manner and subject to the share he bequeathed for the benefit of D. and 
same conditions and limitations as hereinbefore his children upon the trusts, and subject to the 
expressed in the bequest to my grand-daughter powers and authorities, and with the like 
Martha.” In a subsequent part of his will he remainders over in default of issue, and similar 
declared that, if all his said grand-daughters and in all respects corresponding with the trusts, 
should die without leaving issue, all the houses powers, and authorities expressed and declared 
mentioned in his will should fall into the residue concerning the one-fourth share bequeathed in 
of his estate. Charlotte died leaving issue ; trust for B. and his children, as effectually as if 
Harriett died without issue Held, that the the same trusts were there repeated. B. died 
houses bequeathed in trust for her went over unmarried Held, that the fourth share went 
to Martha and Sarah, as being the only grand- over, upon the death of B. without issue, to the 
children of the testator living at her death, other three legatees : A., B., and C. Surtees y, 
DoxKjhty V. S&ltwell, 15 Sim. 640. Hophbmn, 36 L. J., Ch. 305 ; L. E. 4 Eq. 98 ; 

A testatrix gave certain estates on trust, as to 16 L. T. 8 ; 15 W. E. 395. 
a moiety, for E. for life, with remainder, if the ' ' 

trustees should think proper, in trust for E.’s Whether Trusts to he the same or 

husband for life ; and as to the other moiety, on corresponding.] — A testator gave property, 
similar trusts for H. and her husband, and in including 2,700Z. stock, to his wife for life, 
certain events, which happened, upon the same and after her decease as to 800Z., part of 
trusts, in favour of E. and her issue, as were the stock, for his daughter Y. as therein 
thereinbefore expressed concerning the other mentioned, and after the decease of Y. for 
moiety. The trustees, after the death of E., her children living at the time of her decease, 
declared that E.’s husband should have the in- equally. The testator subsequently gave 1,200Z., 
come of both moieties for life -Held, that he further part of the stock, for his daughter S., in 
was entitled to the income of the moiety given similar terms to those used with respect to the 
to H. for life. AshhurnhaM v. Aslxlurnliam^, 13 gift of the 800Z. stock to his daughter Y. ; and, 
Jur. 1111. after the decease of his daughter B., to transfer 

A testatrix, having by her will directed her the 1,200Z. stock to all and every the children of 
trustees to stand possessed of a fifth of her his said last-mentioned daughter, at the same 
residuary estate upon trust for a woman for life, time and in the same manner as was thereinbefore 
and after her death for her children, directed mentioned with respect to the 800Z. for the 
them to stand possessed of three other fifth benefit of his daughter Y. : — Held, that a child of 
parts upon such trusts for three other women S. who predeceased her mother took no share in 
respectively as should correspond with the trusts the fund. Swift v. Surifl^ 1 H. E. 353 ; 32 L. J., 
thereinbefore declared concerning the fifth part Ch. 479 ; 11 W.. B. 334. 

or share of the first-mentioned woman : — Held, By a marriage settlement certain funds were 
that the three -women took only life interests, settled upon certain usual trusts for the benefit of 
with remainder to their respective children, in the husband and. wife and their children, and it 

VOL, XV, 45 
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contained a hotchpot clause.' By the will of the 
wife's mother, made subsequently, a portion of 
her personal estate was bequeathed to the trustees 
to pay and transfer the same to the trustees of 
the settlement, to be held by them upon and for 
the same trusts and purposes as were therein 
expressed concerning the property thereby 
settled. On a summons taken out by the trustees 
of the settlement to ascertain the effect of this 
bequest, it was contended by parties to whom 
i)ut small appointments under the settlement 
had been made that the bequest was to be treated 
as an accretion to the settlement, so as to make 
the hotchpot clause applicable by bringing into 
account the funds already appointed under the 
settlement : — Held, that, inasmuch as there was 
no context in the will importing that the use of 
the words “ same trusts” implied an accretion of 
the settlement trust fund, the bequest must 
be deemed to be of an independent fund, to which 
the hotchpot clause in the settlement was not 
applicable. Itt re^ Meatea v. Bhluw, 76 

L. T. 186. 

Whether Interest given by Implication.] 

— A father gave to his sons H. and J. 16,000/. 
upon special trust and confidence to invest and 
to pay the income of 8,OOOZ., part thereof, to his 
daughter A. for life for her separate use, and 
after her death to divide the 8,OOOZ. amongst her 
children at twenty-one. He then directed that 
his sons should pay the income of the remaining 
8,000/. to his daughter S, for life in the same 
manner in every respect and subject to the same 
control as he had directed as to iiis daughter A., 
it being his intention that his daughters’ fortunes 
should not be subject to the debts of their 
husbands. He then gave to H. and J. 6,000/., to 
invest and pay the income to his son S., and to 
divide the principal amongst his children. The 
sums were charged on real estate. There was 
power to apply the income for the maintenance 
and education of the daughters’ and sons’ 
childi*en. The daughter S. died, leaving four 
children who had attained the age of twenty-one. 
The sum representing the 8,000/. had been paid 
into court : — Held, that by implication the four 
children were entitled to the fund. Sweetinq v. 
Pridemw, 45 L. J., Ch. 378; 2 Ch. D. 413; 
34 L. T. 240 : 24 W. E. 776. 

Gift to the sons and daughters of T., viz., A., 
B., F., and M., 100/. each, F. excepted, “ as the 
interest of such share shall he paid to M. for life, 
then the said 100/. shall be given to F.’s children,” 
then gift of residue “ to A. for life, and after her 
decease 1 give to the sons and daughters of T. 
(except and excepted as aforesaid) all my re- 
maining effects” : — Held, that the children of F. 
took no part of the residue. Wed v. Lahinq, 12 
Jur. 120. 

Testator bequeathed to G. two sums of stock, 
and, in case of his death in the testator s lifetime 
without issue, the twm sums were to be equally 
divided amongst the testator’s nieces therein- 
after named, under the same conditions and 
restrictions as were thereinafter mentioned 
respecting the several bequests thereinafter to 
them respectively given. The testator then gave 
12,000/. stock to trustees, upon trusts to pay the 
dividends (in third.s) to the testator’s three 
n ieces A., B., and C., for their lives, and after 
their respective deaths to transfer the capital (in 
thirds) to the children of the nieces, with limita- 
tions over in the nature of cross-remainders, in 
the event of any of the nieces dying without 


leaving children, with an ultimate limitation, in 
the event of all the nieces dying without leaving 
children, in favour of tiic residuary legatee, a 
stranger. G. dietl, without issue, in the testator’s 
lifetime. The nieces had children : — Held, that 
the children took the same interest in the stock 
given to G. as they did in the 12,000/. consols, 
B(m V. i/asvs*, 2 Coll. C. C. 269 ; 9 Jur. 795. 

By a settlement trustees were to raise 2,000/. 
for A. for life, with remainder to her children, 
with powers for maintenance, advancement, “ or 
otherwise,” and in default of children the fund 
was given to C. A like sum was given to B. for 
life, with remainder to her children, with the like 
provision for their maintenance “and otherwise” 
as before expressed in respect to the 2,000/. given 
to A. and her chikb’en, and otherwise in like 
manner, to all intents and })n.r}) 0 ses, as if such 
trusts and provisions were thei'e fully repeated : 
— Held, that this included the gift over to C., and 
that on the death of B. without children 0. was 
entitled to the second 2,000/. tShirlei/, Iti re^ 
32 Beav. 394. 

Eeduplication of Charges.] — Where trusts of 
a fund are declared by way of reference to the 
trusts of a prior fund, such limitations ought not 
to be so construed as to multiply the charges 
which had been made on such prior fund. 
Where, therefore, A. bequeathed to trustees a 
considerable sum of money for B. duriiig his 
life, after his decease in trust to raise portions of 
5,000/. each for the younger children of B. as 
therein named, with gifts over, subject to these 
charges, and he also bequeathed one-fifth of his 
residuary personal estate upon the trusts before 
declared concerning the capitfil of which the 
dividends were given to B. for life, the residuary 
personal estate being of very considerable 
amount : — Held, that the children of B. were not 
entitled to douVde portions of 5.000/. each. 
Boyd V. Boyd, 2 N. E. 48G ; 9 L. T. 1<)6. 

A trust ci'eated by reference to other trusts 
ought not, generally speaking, to be so read as to 
create a duplicatioii of charges. JFuidle v, 
Taylor^ 5 He (1. M. & G. 577. And see Sam- 
hovrne v. Barry, Ir. E. 11 Erj. 140. 

By the will of E. B. an undivided moiety of 
freeholds and leaseliolds is vested in trustees 
upon trust to* sell and ])ay annuities and legacies, 
and after decease of S, L. (her sister) and of 
A. B, to divide the residue among certain 
parties. S. L. survived, and devised tiie other 
undivided moiety of the premises to the trustees 
of her sister’s will, to hold them upon the same 
trusts, or such as should after her decease be 
subsisting, for the beiietit of the same p>erson and 
for the same purposes as were declared by her 
sister’s will of and concerning the moiety of her 
sister in the premises ‘.—Held, that the intention 
of S. L. was to add the produce of her moiety to 
her sister’s personal estate, ami that it was 
applicable in aid of payment of the annuities and 
legacies of E. B.’s will, and subject thereto 
belonged to E. B.’s residuary legatees. Badiett 
V. 23 Beav. 138. 

When an estate is devised by reference to the 
like limitations as are expressed in another 
instrument concerning another estate, the court 
will consider that the testator’s intention was to 
make the second estate a supplemental provision 
to the first, and not to multipiy charges or 
powers of charging. This construction is renders I 
more certain if the second estate is insufficient 
alone to bear an independent set of charges ; or 
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if the w’ill dcYismg the second estate contains 
more than one devise, by reference to the same 
limitations. Leir/h v. Lei ah. 22 L. T. 837 ; 18 
W. B. 991. 

A father by his will made a series of specific 
devises upon trust for each of bis children for 
life, with power for such child to appoint by 
will to his or her widow or survivin.ii;: husband 
an annuity not exceedin.e: one -third of the income 
of the property specifically devised to him or her 
for life ; and he then gave his residuary real and 
personal estate upon and for the trusts and 
])urposeR, and with the same or the like powers, in 
favour of all his children, share and share alike, 
and their issue, as should correspond with those 
thereinbefore expressed and declared concerning 
tlie estates specifically devised : — Held, that each 
child had power to appoint by will an annuity 
not exceeding one- third of the total income 
arising fioui the specifically devised estate and 
the child’s share of residue. Secus if the power 
had been to appoint an annuity of or not ex- 
ceeding a fixed amount. Coopev v. IMaadnnald^ 
42 L. J., Oh. 5BB ; L. B. 16 Eq. 258 ; 28 L. T. 693- 

The gift of property subject to charges, to 
whicli it is alreatly liable, does not create a 
new charge. It may be a recognition or con- 
firmation of the charge already existing, but 
does not create a charge moi'e extensive than 
what before existed, or was supposed to exist. 
JDoolcub V. Smith, 3 Jo. & Lat. 517 : 9 Ir. Eq. B. 
426. 

By a marriage settlement, the lands of X. and 
Y. were, in case the wdfe survived her husband, 
charged with an “ annuity or yearly rent-charge ” 
of o6l., for the benefit of the wife during her 
life, provided the leases of the lands should so 
long continue : and it was provided, that if the 
husband should, at any time during his life, pur- 
chase or become seised of 201. per annum, to be 
settled “as a jointure” on his wife, in addition 
to her above-mentioned rent-charge or sum of 
50/-. per annum, the trustees should pa}^ him a 
certain sum out of the trust moneys. The 
mother of the husband, having power to appoint 
the lands of Z. amongst such of her sons as she 
should think fit, granted, with his consent, an 
annuity or yearly rent-charge of 201., charged on 
said lands, to his wife for her life ; and there- 
upon the trustees paid the trust money to the 
husband. The husband afterwards acquired the 
lands of Z., subject to the annuity of 20Z. ; and 
the lease of X. having expired, and that of Z. 
(winch was vested in a third person) being about 
to expire, he made his will, whereby he devised 
ail his real, freehold, and personal property to 
his son, “subject to my wife’s jointure,” and to 
a further sum of 70Z. (luring her life, which he 
thereby charged on his entire property Held, 
that the 50Z. per annum %vas not impliedly 
charged upon Z. by the will ; and that whether 
the word “jointure” in the will referred to the 
r>()Z. per annum, or the 20Z. per annum, the gift 
of his property, subject to his wife’s jointure, 
did not create a charge upon it, but left it as It 
was, subject to the charges created by the prior 
instruments. Ih. 

b. By Implication. 

Principles,]— Necessary implication imports, 
not natural necessity, hut so strong probability, 
that an intention to the contrary cannot be sup- 
posed. Wilhhmn v. Adam, 1 V. B. 466 ; 
12 B. B. 255. 


An estate by implication cannot be against the 
plain intent of the party expressed in his will. 
Smith Clever, 2 Vern. 60. 

No estate raised by implication in a will can 
destroy an express estate. Bam field v. Popham, 

1 P. Wms- 54 ; Salk. 236 ; 2 Vern. 427 ; 2 Eq. Ca. 
Abr. 308, pi. 12. 

Implication may arise from an elliptical form 
of expression, which necessarily involves and 
implies something else, or from a form of gift 
which < 3 annot he rendered effectual, or a direction 
to do something, w'hich direction cannot be 
obeyed without implyinsr something else. Parker 

V. Toofal, 11 H. L. Cas.^143 ; 11 Jur. (N.S.) 185 ; 
12 L. T. 89 ; 13 W. B. 442. 

After a clear gift to a college of three presen- 
tations to a living, their interests cannot be 
extended by doubtful words. Emmanuel Collerje, 
Camihrulcfe v. JXorickk QBisItojj'), 4 Bro. C. C. 481 . 

Implication from Particular Words — ^ ‘ With.” ] 

— A. gives by a codicil to B., during her natural 
life, his house in G., with all the household goods 
found therein at the time of his decease. The 
word “ wdth ” so conjoins the house and goods 
that the devisee can have no larger interest in 
the one than in the other. Leehe v. Bennett, 1 
Atk. 470. 

Prom Particular Negative Expressions.] 

— By a marriage settlement certain trust funds 
stood limited in trust for the wife for life, and 
after her death, in default of children, for such 
persons as A. (the wife) should by will appoint, 
and, in default of appointment, to her next of 
kin. The husband took no interest under the 
settlement. By her will A., after reciting the 
settlement, directed and appointed all such pro- 
perty so subject to her disposition as aforesaid, 
and from and after the decease of her said hus- 
band (but not to affect the income thereof during 
; his life) in equal fifth parts unto and between 
her brother and four sisters thei-ein named. At 
the date of the will the said brother and sisters 
were five out of six people who would have been 
entitled as the next of kin of A. if she had then 
died : — Held, that the husband of A. did not take 
any life estate by implication. WoodIwu,se v. 
Spurqeon, 52 L. J., Ch. 825 ; 49 L. T. 97 ; 32 

W. R. 22,0. 

Bcsulting trust for the heir ; the onl^’’ express 
devise being to convey to the devisor’s son from 
and after his age of thirty, wdiich he did not 
attain; and no devise by implication from a 
declaration, that he shall have no power over 
the estate until his age of thirty. AktAi v. 
Smith, 17 Ves.29, 

Under a power for raising portions for younger 
children, an appointment by a charge, confined 
to the particular event of four or more, \vas not 
extended by implication from general words in a 
subsequent part of the deed, providing for the 
case of no appointment. Modeij y. Modey, 5 
Ves. 249. 

Erom (xift to A. after Beath of B. — 

Eealty.]— A., a copyholder, devised his lands to 
S. (a stranger) for twenty years after the death 
of his wife to raise portions for his younger chil- 
dren. Ber Lord Chancellor, where such a devise 
is made to the heir, there an estate shall arise to 
the wife by implication ; but where it is devised 
to a stranger (as in this case) there in the mean- 
time it. shall descemTto the heir. Femlhner v. 
FawHimr, L Vern, 22. A strangei^is but fidei 
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commissarius, quoad the profits of that pai’t of 
the real estate which are devised from him, 
Gilb. E(p 11. 270. 

A devise of lands to the heir after the death of ' 
the wife, by necessary implication, gives an 
estate for life to the wife. Otherwise where the 
devise is to a stranger. London Garway^ 

2Vern. 571. 

Devise after the death of the devisor’s wife. 
If the devisee is heir, the wife takes for life by 
imjdication, otherwise not. Gjdou v. Ferrers 
{Lord), 5 Ves. 806 ; 5 h. Ih 167. 

Devise to Ih after the death of A. B. being the 
heir-at-law, a necessary implication for A. for 
life, Laslmood v. Peyton, 18 Ves. 40 ; 11 II. E. 145. 

One, having a wife and four daughters, devises 
lands to one of his daughters after the death of 
his wife ; tliis is a devise to the wife for life by 
implication, though the daughter was only one 
of the co-heirs. JLtthm v. Slmjmin, 2 Vern. 728 ; 
Prc. Oh. 439. S. (I nom. S'lmimn v. Ilornly, 
Glib. Eq. R. 115, 120. 

A testator, after making certain dispositions 
in favour of his wife and others, directed that 
from and after the decease of his wife without 
leaving issue of his marriage his trustee should 
stand possessed of all the undisposed-of residue 
of his real and personal OvState in trust for his 
natural daughter for the term of her natural life, 
with further provision in case of her death or 
marriage. It appeared that there w'as no issue of 
the marriage, that the testator’s widow^ wms still 
living, and that the natural daughter was still 
unmarried : — Held, from an examination of the 
wimle will, that, according to the intention therein 
appearing, the vesting in possession of the natural 
daughter’s estate w^as not postponed till after the 
death of the widow\ “ From and after the decease 
of my said w'ife” must be construed as referi’ing 
only to property in wiiich the widows took ah 
interest terminable at her death. Pliodes v. 
Bhodes, 51 L. J„ P. C. 53 ; 7 App. Gas. 192 ; 
46 L. T. 463 : 80 W. E. 709--P. C. 

Estate for life in lands by implication, rebutted 
by the party having a bequest for life in a par- 
ticular part of them, and by the testator desiring 
she should not be turned out. Boon v. Cornforth, 
2 Ves. Sen. 277. 

Devise of land to the testator’s second son for 
life, he or his heirs paying lent thereout to the 
eldest son for his life ; and after the death of the 
second son and his wife, remainder to the first, 
tkc., son of the second son. The wife of the 
second son had an estate for life Iw imifiication, 
by the opinion of Lord Chancellor Parker. Willis 
V. Lneos, 1 P. Wms, 472 ; 10 Mod. 416. 

Construction of a will devising specific parts 
of the estate to certain persons for their lives, the 
residue, after the death of those persons, to 
others, some of w^hom -were heirs-at-law^ ; that 
the words “after the death,” &c., meant only 
subject to the life estates, repelling the implica- 
tion of an estate for life in the residue, if it could 
arise ; and wiiethe]' it could, where some of the 
devisees w'ere not heirs, qumre. Dyer v. Dyer, 
19 Ves. 612 ; 1 Mer. 414. 

Estate for life by implication in real and per- 
sonal estate. Coeladiott v. Coelisliott 2 Coll. C. C. 
432 ; 15 L. J., Ch. 131 ; 10 Jtir. 141.' 

Testator devised his estate to A. in case his 
daughter should <lie leaving no heirs of her body : 
— Held, a gift to the daughter for life, with con- 
tingent remainder to such heir of her body as 
should be living at the time of her death. Bead 
Y. Snell, 2 Atk. '646. 


Devise of moiety to A. for life, and of other 
moiety to B. ; and after A.’s death, fee to be con- 
veyed to B. If B, dies before A., A. is not 
entitled to B.’s moiety by implication. Aspiiudl 
V, Petrin, 1 Sim. k, S. 544 ; 2 L. J. (o.S.) Ch. 
121 ; 24 E. E. 222. 

A testator gave a house and fimiitiire to A. 
and B., and after their death to (J., together w'ith 
his estate at N. : — Held, tiiat the estate at X. did 
not vest in C. till after tlie dentil of A. and B., 
but descended in the meantime to the testator’s 
heir-at-law^ Attwnfrr v. Aft/rnter, 18 Beav. 
830; 23 L. J., Ch. <192 ; 18 Jur. 50,; 2 IV. li, 
81. ■ ' ■ 

A testator gave Ids real ami personal estate to 
his daughter for life, witii remaindei’ to his other 
children ; hut he directeil that no <livision of the 
property sliould bo made until tlie decease of his 
daughter and her husband, and of the survivor 
of them : — Jiold, that the husband took no 
interest by implication. Btirnet v. Barnet, 29 
Beav. 239. 

Devise of real estate to W. E. IV. and liis heirs^ 
upon trust to receive the rents and profits, and 
apply same in discliarge of the testator’s <Iebts 
and legacies, and after payment thereof to convey 
a portion of said real estate to testator’s lirother 
E. W. for his life, and the residue thereof, and 
the part so devised to E. W.. after his decease to 
such of the sons of W. E. W., the trustee, as 
should at iiis decease be his second soil, for life, 
with remainder to the iirst and other sons of sucli 
second son in tail male ; with rcmaimler to the 
third, fourth, and otlier sons of W. K. W. succes- 
sively, in strict settlement. Testator appoint^] 
W. E. W. his residuaiy legatee. The debts and 
legacies were all paid', ami E. W. died in the 
lifetime of W. E. \V. ; — Held, that the heir-at- 
law^ of the testator wms entitled to the rents utuI 
profits of tlie real estate until the death of 
W. E. W., as undisposed-of realty. B77/,y v. 
Wills, 1 Dr. cV: War. 439 : 4 Ir. Hiril. 531. 

Testator being seised in fee of a house in the 
towm of C., and of estates in tiie counties of H. 
and L., gave ])ecimiary legacies to his two sons 
(one of w'hom w’as his heir), and also to his two 
daughters M. and C. He then gave to his wife 
for her life the possession of his house, together 
W’ith the use of his jilate, furniture, &c,, ami the 
interest of his stock in the funds during her life, 
“save and except the clauses in favour of niy 
daughters as already mentioned ; at her <lecease, 
it is my will and pleasure that M. ami C, shall 
divide equally betw-een them, as residuary 
legatees, whatever I may die possessetl of, excejit 
w’hat is already mentioned in favour of others” : 
— Held, that M. ami C. took an estate in fee in 
remainder expectant on the death of tlie testa- 
tor’s w'i<low’ in the house in C., and an estate in 
fee commencing on the widow’s tlccease in tlie 
estates in H. and L., and that the wubw did not 
take a life interest by inqilication in those 
estates, and that the heir took them by descent 
during her life. Barenport v. (Mtman, 12 Sim. 
588 ; 11 L. J., Ch. 262 ; 6 Jur, 381. And 
S. C\ at law, 9 M. W. 481 ; 11 L. J., Ex. 
II4., ' ‘ 1:'. 

Chihlreiqby implication from will and codicil,, 
the latter saying, that in case tenant for life 
had no children, gift over: — Held, entitleil to 
legacy. Boyers, Fx parte, 2 Madd. 449 ; 17 
E. ii.239. 

The word “family” admits of a variety of 
applications, and the construction to be put 
upon it, in a particular will, must depend upon 
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the intention to be collected from tlie whole con- 
text of the will. Where a testator directed his 
business to be carried oii by his wife and son for 
the mutual benefit of the family, and devised his 
property in trust, that, at his wife's tlecease, the 
whole of it, as well freehold as personal, should 
be equally divided amoiiiSf his children, it was 
held that the testator in the words “my family” 
intended to comprise his wife, and as to the . 
testator’s property devised after his wife’s decease 
to his children, it was held upon the whole will, j 
and what appeared to be the evident intention j 
of the testator, that the wife took a life interest ! 
by implication as well in the real as in the per- 1 
soiial estate. As to the ehiect of a devise to the i 
heir and another person, or to the heir and other ; 
persons on the death of A., where there is no i 
explanatory context, qiimre. Bliicliwdl v. Bull^ 

1 Keen, 176 ; 5 L. J., Ch. 251. 

A life estate in A. B. will not be implied from 
a gift on the death of A. B. to the testator’s 
heir-at-law or next of kin along with other per- 
sons. A testator, who died in June, 1837, gave 
to trustees the whole of his property in trust for 
the payment of his debts, with full power to sell 
all or any part of his estates or to demise the 
same ; and directed them out of the moneys pro- 
duced or out of the rents to pay his testamentary 
expenses and debts, and then gave certain 
legacies, and directed that after the death of his 
wife, and after the payment of all debts and 
legacies, the whole residue of all his remaining 
property should be divided into twelve portions, 
three of which should be given “to the children” 
of his late aunt, Mrs. W., “ equally among them, 
the descendants, if any, of those who might 
have died being entitled to the benelit which 
their deceased parent would have received had 
he or she been then alive,” with similar gifts to 
the “children and descendants” of his other 
aunts ; “and should there be no children or law- 
ful descendants of any of his aunts remaining at 
the time the bequests should become payable, 
then, the portions ” were to fall into the residuary 
fund. The testator declared that it should not 


children, and their children by way of substitu- 
tion, absolutely ; her other moiety he gave to his 
son for life, remainder to his son’s children, and 


shares in the other moiety” : the son died 
without issue Held, that the daughter took a 
life interest in the second moiety by implication. 
Bavte^ V. IlopJiim, 2 Beav. 276. 

Estate for life i n real estates and in personalty by 
implication. B.amsde)i v. Hamird^ 3 Bro.C. 0. 236. 
And see Bachwell v. Bull^ 1 Keen, 176 ; 5 L. J., 
Ch.251. 

Bequest, after the death of A., of 2,o00Z. as A. 
should appoint, with a gift over “of the same” 
in default, and to be. paid with interest from 
A.’s death ; A. appointed a part to B., and 
1,630L to other persons, and directed the said 


bute to his relations. He made his wife residuary 
legatee : — Held, that the distribution to the 
relations was not to take place until the wife’s 
death, and the court inclined to the opinion 
that the wife took a life estate by implication ; 
but held that, at all events, she was entitled for 
life under the residuary gift to her. TIudleston 
V. Go'ulddmrij^ 10 Beav. 547 ; II Jur. 464. 

A will containing a devise of realty in trust 
for A. for life, remainder to B.,diis wife, for life, 
and after the death of the survivor, to sell and 
divide the proceeds ecjually among the children, 
whose shares were to be vested at twenty-one for 
sons, and twenty-one or marriage for daughters, 
with a proviso postponing payment in the event 
of any shares vesting in the lifetime of either 
tenant for life. The will also contained a be- 
quest of stock, in trust to pay the dividends to 
A. for life, and on his death to divide the prin- 


th,e aunts. The children of the aunts were all dead, 
but many of them had left children and grand- 
children : — Held, that the widow did not take 
a life estate by implication. B^lph v. CarricK 
48 h. J., Ch. 801 ; 11 Ch. D. 873 ; 40 L. T. 505 
— C. A. Affirming 25 W. B. 530. 


Personalty.] — A testator, having brothers 

and sisters, and several nephews and nieces, and 
living given a legacy to one of his brothers, 
directed his residuary estate to be invested in 
government security, the interest to be paid for 
the maintenance o*f’ M. as long as she lived 
single and without a child ; and, at her death, 
the money to come to his brothers’ and sisters’ 
children : M., although married, and having a 
child, is entitled to the interest for life, not to 
the principal. Bird v. Ilunsdon, 2 Swan. 342 
X Wils. Ch. 456 ; 19 E, E. 82. 

Testator bequeathed one moiety of personal 
estate to bis daughter for life, remainder to her 
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estate hj impHcatioii. Steams v. IlaU, 2 Dr. & 
ym. 22 ; 0 L. T. 458 ; 10 W. R, 418. 

A gift of personal estate to several children 
“ after the death of A.,” their mother, no estate 
being given during the life of A., raises an 
implied gift of a life estate in favour of A* Coolt 
V. Coeh, 28 L. T, 627 ; 21 W. R. 807, 

After gifts to A., ][>., and C. there was a gift 

after their decease” of that property, together 
with the residue : — Held, that “ after their 
decease” meant “ subject to the interests of A., 
B., arni 0,,” and that these words did not- post- 
pone the immediate enjoyment of the general 
residue. LUl v. IJll, 28 Beav. 446 ; 5 W. R. 300. 
S. B., Key v. Key. 4 De G. M. &; G. 73 : 1 Eq. 
R. 82 ; 22 L. J., Ch. 641 ; 17 Jiir. 769. 

A bequest by a testator of the remainder of his 
personal property, after his wife’s death to be 
equally divided among a class which could only 
then be ascertained by i mplicatioii, entitles the 
wife to receive the interest of the property during 
her life. A testator, after giving an annuity and 
legacies to his wife, and an annuity to his father 
for his life and that of his (testator’s) mother, 
left several legacies which he wished to be paid 
duty free after ^ the^ death of his father and 
mother ; after his wife’s death he directed the 
remainder of his property to be equally divided 
among his brothers and sisters, if living ; if dead, 
among his nephews and nieces Held, that the 
wkIow took a life estate by implication in the 
residue. Ifmnphveys y. Humphreys, L. R. 4 Eq. 
475 ; 14 L. T. 557 ; 15 W. R. 391. ‘ 

A testator by giving his residuary personalty 
aftci' the death of his wife to some only of his 
next of kin, does not give his wife a life 'interest 
therein by implication. SprlnypeUl, In re, 
Chamherluin v. SjrnnaJield, [18941 3 Ch. 603; 
8E.406. 

Gift of residue to trustees to invest and pay 
the income to daughter T. “ during the joint 
lives of herself and my two sons-iu-law for her 
sole and separate use and benefit, and after the 
death of my sons-in-law, or either of them, I 
direct that their or his widow or widows shall be 
entitled to share and participate equally with 
rny daughter T. in the income, so that the same 
shall be received and enjoyed by my daughters 
and the survivors or survivor of them during 
their or lier lives or life for her sole and separate 
use and benefit,”^ Upon the death of the last 
survivor, the capital to be divided amongst the 
grandchildren, T, died before the sons-in-law • 
Held, that there was an intestacy of the income 
until the widowhood of the daughters. Isaacson 
V, Van Goor, 42 L. J., Ch. 193": 27 L. T. 752 • 
21 W. R. 1,56, ’ 

A testator gave a sum of stock in trust to pav 
the income to a married woman for life, and 
after her decease, if she should liave children, in 
, trust to pay the income to her husband for life, 
and after his decease in trust for the children 
equally ; but if there should be no child (winch 
was the case) then, after the decease of the 
nusband and wu'fe, in trust for other persons 

^solutely. The husband survived his wife : 

^ interest by irardication. 
/« rc, 36 L. J., Ch. 747 ; L. H. 3 Eq. 7y<) : 
16 L, T. 279. ^ 

By a marriage settlement certain trust funds 
stood limited in trust for the wife for life, and 
after her death, in default of children, for 
such persons as A. (the wife) should by will 
appoint, and, in default of appointment, to her 
next ot km. The husband took nointerest under 


the settlement. By her will A., after reciting 
the settlcmeDt, directed and appointed all such 
property so subject to her disposition as afore- 
said, and from and after the decease ol: her said 
husband (but not to affect the income thereof 
during his life), in equal fifth parts unto and 
between her brother and four sisters tlierein 
Bau)e<l. At the date of the will the said brother 
and sisters were five out of six people who would 
have been entitled as the next of kin of A. if she 
had then died : — Held, that the husband of .A, 
did not take any life estate by implication. 
Woodhnuse v. 82)11 ty eon, 52 L. J., Ch, 825 ; 

L. T. 97 ; 32 W. R. 225. 

A testator bequeathed life annuities payable 
from his death, and he directed a fuiul to be 
set apart to secure them. He also gave one 
half of the residue of his personal estate to his 
widow absolutely, and the other iialf to parties 
for life, with remainders over. By a codicil he 
postponed the payment of the annuities until 
the death of the wife : — Held, lirst, that she did 
not by implication take the intermediate divi- 
dends of the fund set apart to answer the 
annuities -Held, secondly, that such dividends, 
as between the tenants for life and those in 
remainder, constituted income, and not corpus. 
Cranley v. Blivon, 23 Beav. 5i2 ; 26 L. J., Ch. 
529 ; 3 Jur. (N.S.) 531. 

A testator gave a legacy to the mayor of 
Dublin for such olijects as he should deem most 
deserving, and gave the residue of his pro],>erty 
to his trustees for such objects as they should 
consider most deserving Held, that the legacies 
wci’e not charitable, and not given to the niayor 
or the trustees for their own benefit, and there- 
fore void. Harris v. I)n lasquler, 26 L. T. 689 ; 
20 \V. R. 608. 

These gifts were to take effect after the death 
or marriage of the testator’s wife : — Held, no 
life estate by implication to the widow. I h. 

A testator devised to A. all his real estate, 
including chattels real, in trust for B. and her 
heirs, for her sole and separate use. Ih‘ovided 
that if B>. should die under the age of twenty- 
one, and unmarned, he bequeathe'd all the pro- 
perty he should lie possessed of or entitled to at 
his decease to A,, his heirs, tV;c .5 for ever, subject 
to a life annuity ; and he bequeathed a legacy 
of 500^. to A., whom be a})])ointed his executor : 
—Held, that there was no gift by implication 
of the personal estate to B. James v. Shannon, 
Ir. R. 2 Eq. 118. 

A testator bequeathed the residue of his iier- 
soiial estate, which he directed to be converted, 
into money by his executors, and to be divided 
in sixths. He be(iueathed tlie interest five- 
sixths to W. L. for life, and after his death ilw 
principal to his children, and if heshouhi imve 
no children, the interest to A. 0. for life aiid 
after her death the principal to her eliiidi'en ; 
and if there should be no child of A. C., lie 
bequeathed ^ the five-sixths to the Ht. (.leorge 
family in <lifferout shares. B£e bei.[ueatlied tiu!; 
remaining one-sixth ami the interest and divi- 
dends thereof, &e., after the flecease of W. L., to 
the children of A. C., and if there should be no 
child of A. C,, to the Bt, Georges in eqxial shares. 
There was no child of A. C":— Hel<l (1), that 
W, L. <lid not take an interest for life in the 
one-sixth by implication ; (2) that the interest 
of the one-sixth went, during the life of W. L. 
to the St. ^George family. Greene v. Flood, 15 
L. ft., Ir. 450. See also Mali?!!- v. Carrieh, supra^ 
coh 1417 J Mamsdoh v. Hassard, 3 Bro. C. C. 286. 
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G-ift over on Death, implied from Gift over, Witli Gift over oa Death under Age.] 

on other Events.] — Testator gave to trustees all Legacy to be, paid on marriage with consent ; 
his real and personal estate, upon trust to suffer and given over in case of death before twenty- 
his widow to receive the rents and dividends for five “or” such marriage with consent : — Held, 
her life, provided she kept his property in repair that the legacy was only intended to go over in 
and insured the same against loss or damage by the event, of death before twenty-five “ and ” 
fire, and provided further that she remained a such marriage with consent. Maleolm v. 
widow and did not cohabit with any other man ; O' Callarfhan^ Coop, t. Brough. 73 j 2 Madd. 319. 
and in case she made default in repairing or Leaseholds were bequeathed to executors in 
insuring his said propertj’", or married again, trust for A. and B., “for their use and benefit 
or cohabited with any other man, then, in either until A, is twenty-five years old, and in case A. 
of the said cases, upon certain trusts in favo\rr of and B. should die before A. attains twenty-five, 
his children or their issue. The widow died then the leaseholds shall be equally divided 
without having committed any of the acts or between G., D., andE.” A. attained twenty-five : 
defaults of which her life estate was determinable: — Held, that A. and B. became absolutely 
— Held, the gift over took effect on the deter- entitled in moieties to the leaseholds. Gardiner 
mination of the ])rior estate by death as well as v. Sterem, 30 L. J., Ch, 199 ; 7 Jur. (N.S.) 307 ; 
on the other events. Cane, Inrc^ BtiffY, Severs^ 9 W. K. 138. 

00 L. J., Ch. 36 ; 63 L. T. 746. Devise to A. until he attained twenty-one, with 

devise to B. for life if A. died under twenty-one. 
Implication of Absolute Interest — From Gift The will then proceeded with a gift of the produce 
to A. until of Age.] — Bequest of stock to exe- of the estate to a class of persons, such gift com- 
cutors for the use of E. and A., or the longer mencingwith the word “ likewise” with a capital 
liver, the dividends to be paid to their order letter. The will contained no stops. A. attained 
during the lives of either of them, and then to twenty-one. On the construction of the wdll : — 
the issue of A., if anj^ ; if not, the stock to be Held, that the son having attained twenty-one, 
transferred in trust for J. till he comes of age. the gift to the nephews failed. Paylor v. Pegg^ 
J. attained twenty-one, and died ; then E., and 24 Beav. 10.5. 

lastly A., without issue. The representative of A testator, after directing payment of his 
J, held entitled to the fund, and that the trust debts, funeral and testamentary expenses, gave 
during the minority was only a mode of con- to his daughter by a first marriage 500Z. ; he then 
veuience. Atltimon v, Paice^ 1 Bro. C. C. 92. gave to trustees all the residue of his estate and 
Legacy to trustees to be put out upon security, effects except articles specified, upon trust to 
the interests to be paid to A., and in case she permit his wife to receive the rents and profits 
marry or die the interests to be paid to B., in for life, for the maintenance of herself and such 
trust for her till she come to the age of twenty- children as he might have by her living at the 
one years : — Held, that B. was absolutely entitled time of his decease till tweiitj^-one. He then gave 
to the legacy. Hale v. JBeeh^ 2 Eden, 220. to each of such children 500^., to be paid to them 

A testatrix having by will directed the trustees, as they respectively attained twenty-one ; but in 
who were also the executors of her will, to invest case of his wife’s decease before they attained 
the residue of her property in the funds, left the that age, the trustees to apply the interest of his 
interest to two nieces, to" be paid to them half- estate and effects for their maintenance and 
yearly, and at their decease “ the half-yearly education until they arrive at that age equally ; 
dividends to bo continued to their children till but in case any of them died under twenty-one, 
they came to the age of twenty -one.” She then that share to go equally among the survivors or 
“constituted and appointed” the executors survivor. There was then a specific gift to the 
(nominatim) trustees for the nieces and their wife, with a proviso that if she should marry 
children. All the children of a deceased niece again all the testator’s estates and effects should 
had attained twenty-one : — Held, that they were be equally divided amongst his children by her 
entitled absolutely to the moiety given to her for in equal proportions as they should attain twenty- 
life. Wilks V. ^ Williams^ 2 J. & H, 12.5; ,5 one, subject to maintenance in the meantime. 
L. T. 445 ; 10 W. E. 55. The widow did not marry again, and on the 

Devise of the residue of real and personal questions what interest she and the children took 
estate to executors for A., till he attain twenty- under the will : — Held, that the gift to the 
one, and then the trust to cease, passes the whole daughter by the first marriage was intended to 
beneficial estate to A. Peat v. Poivell, Ambl. be all her provision, and tliat there was an 
387 : 1 Eden, 479. absolute gift of the corpus of the residue to the 

J. 8., after the devise of several parts of his children of the second marriage equally in any 
real and personal estates to several persons, event, subject to the provision for the wife, 
devises the interest and produce of the surplus Tmmley Y. Bach, hlo, 

of his real and personal estate to his grand- A grandfather by his will, after reference to the 
chihlreii, until their age of twenty-one. This provision'thereinaftermadefor his grand-daughter, 
will pass the absolute right and property of the directed that, as to certain shares, until his grand- 
real and personal estate to the grandchildren after daughter attained the age of twenty-one, or should 
that age. Weioland v. Shephard, 2 P. Wms. 1S)4. be married with consent, his executors should 
A testator gave his residue to his wife for her hold them upon trust to pay the dividends to his 
and her son’s support, clothing, and education, daughter ; but wdien his grand-daughter should 
until he should attain twenty-one. If he died attain the age of twenty-one, or before upon 
under twenty -one, then he gave all the interest marriage with consent, upon trust to pay the 
of his bank stock to his wife for life ; after her dividends to hi.s daughter during her life, apart 
death, he gave all his property to his daughter : from her husbatid ; and in case of her marriage 
— Held, that the son did not take any estate by with consent, then upon such marriage he gave 
implication on attaining twenty-one ; but there to his executors such a sum of money as would 
was an intestacy. Pitdte 7 iry v. Bonner^ 2 Drew, with the value of the shares make up 2,500L, 
36 ,* 2 Eq. E. 454 ; 2 W. E. 30.' 1 upon trust to settle the same for the benefit and 



rrom Gift to A., and if he Dies without 

Issue, over.] — Children, by implication from 
will and codicil, the latter saying, that in case 
tenant for life had no children, gift over : — 
entitled to legacy. Itogera^ Mx parte^ 2 
Madd. 449; 17 B. 11. 239, 


■ Prom ultimate Gift of Fund set apart 

for Payment of Insurance Premiums.] A tes- 
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From particular Circumstances — Pro- 
perty the Subject of Gift — Lease accompanied 
by Loan of Money — Specific Devise of demised 
Premises.]— A. made a lease for years of certain 
premises to B.. containing a proviso that the rent 
thereby reserved was to be reduced on the 
exercise of an option given to B., his executors, 
administrators, and assigns, of purchasing it for 
350/. A sum of 350/. was advanced by A. to B. 
to enable him to put buildings on the demised 
premises, in pursuance of a building covenant 
contained in the lease ; and by deed of covenant 
of same date as the lease B. bound himself, his 
heirs and personal representatives, to pay ofi: the 
350/. in six years. In default of such payment 
there was a power of sale given to A. and his 
representatives, and it was provided that until 
this sum was paid the rent of the premises should 
he the original amount reserved by the lease. 
Many years afterwards A. by his will specifically 
devised the demised premises to his son G., and 
after certain other dispositions <levised the resi- 
due of his property to trustees upon certain 
trusts. ^ At the time of his death A, was the 
owner in fee of the demised premises. After 
A.’s death the person in -whom the interest of B. 
wms then vested paid the sum of 350/. to A.’s 
administratrix Held, that the sum of 350/. 
passed under the specific devise of the demised 
premises to G., and not under the devise of his 
residuary estate. DuffieU v. M^Ma^ter, [1896] 
1 Ir. B. 370. ’ '■ 
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tator gave to B. a moiety of the beneficial 
interest to arise by virtue of the policy he had 
effected on the life of his son in the B, office, 
and to C. the other moiety. xVnd after giving 
various legacies, he directed his trustees to invest 
500/. in consols, and out of tlie rents and income 
of liis property, and the dividemis of the consols, 
pay the annual premiums on the policy he had 
effected in tlie 1\ office, and also the premiums 
on a policy he had ejected on his own life and 
the life of M. in the E. office, and when the 
continuance of the payment of the iu'emiums 
should become unnecessary l)y the deeejise of liis 
son and M., or otherwise, to a})ply tlie interest 
and dividends for the benefit of his son’s wife 
and children until the youngest should attain 
tw^enty-onc, and then to divi<le the [jrincipa] 
equally between them. xUso, to receive the 
money he should be entitled t<-) u})on tlie policy 
effected in the P. office for the joint benefit of 
B. and C. ; and in case of the death fif eitiun* 
without lawful issue, then to the survivor; and 
in case of both their deaths w'itliout lawful issue, 
then over. B. died an infant shortly after Ihe 
testator’s decease : — Held, that C. was absolutely 
entitled to the whole of the money secured l>y 
the policy in the P. office, iind the son’s wife and 
children to that effected in the E. office. x\hy v. 
Iloworth, 0 L. T. 079 ; 10 W. B. 510. 


From Proviso for Deduction of Advances 

to Child.] — A testator had ailvanced by way of 
loan to the defendant, one of his children, a sum 
of 2,000/., upon which sum interest wms paid 
during the testator’s lifetime. The testator, by 
his will, devised and bequeathed his property, 
both real aiul personal, to trustees oii trust to 
permit his widow to receive the income actually 
produced by such property, however constituted 
or investee I, during widowhood, an<i subject 
thereto on trust for liis child, if only one, or all 
his children eciually if more than one, who being 
a son or sons should attain the ago of twenl3’'-one 
years, or being a daughter or daughters should 
attain that age or many. The will (tontained a, 
proviso that any advances made by the testator 
to any child or to the husband of any child in 
his lifetime, togetluir with interest on such 
advances, as charged against sucli child or her 
husband in his ])rivate memorandum boeffi in his 
own liandwriting, should, according to the 
amount theicof, be taken in full or in part satis- 
faction of his or her share in the testator’s pro- 
perty, unless the testator shrmld otherwise declare 
by writing under his hand. The sum advanced 
to the defendant was charged against him in the 
testator’s memorandum book, and such book 
contained an entry as follows; ‘‘This is the 
memorandum book named in my will as con- 
taining the advances made by me to my children 
or their husbands to be taken in satisfaction of 
their respective shares in my estare”: — Held 
(Cotton, L.J., tlisscutingt), that tlie tcstatoi*'s 
widow was entitled to receive from the defen- 
dant during her life, as part of the annual 
income given to her by the will, interest on the 
said sum of 2,0t)0/. Zhtijms v. Arnold, 54 L. J., 
Q. B. 85 ; 15 Q. B. I). 300 ; 33 W. B. 537—0. A. 


provision of bis daughter for her separate use, 
with power in such settlement for her to dispose 
of the same among her issue, or if no issue, a 
general power of disposition ; and the will con- 
tained a gift over in the event of her dying under 
twenty-one and unmarried. She attained twenty- 
one, but was still unmarried : — Held, that she 
wuvS not entitled absolutely, but took an interest 
for life, subject to any question that might arise 
on marriage. Bii-mqe v. Tycr^, 41 L. J., Ch. 815 ; 
L. K. 7 Oh. 35G ; 20 W. B. 817. 


From Direction to divide “According to 

Value.”] — Testator by an ungrammatical will 
before the Wills Act, i837,after giving his widow 
the rents of all the tenements and lands belong- 
ing to him during widowhood, to be afterwards 
divided into three equal parts according to value 
between his three sons, enumerated the particu- 
lars of his real estate, atid proceeded : “ My stock 
in trade, money, book debts, and what other 
efiects not included in the above statement, to 
be eipially divided between my two sons T. and 
W,, and to pay all my lawful debts” : — Held, 
that the ■words ‘“according to value” did not 
amount to a direction to sell, and that the three 
sons in the first gift took for life only. Mllsonie 
V . Ijoiuj^ 3 Jur. ( N . s .) 1073. 


From Appointment of Executor to he 

Guardian of Illegitimate Child,] — A direction in 
a will that the testator’s brother should be his 
executor, to arrange, dispose of, and settle his 
afilairs, and the appointment of the brother to be 
the guardian of the testator’s daughter, an only 
child, who was after\vards discovered to be ille- 
gitimate, does not amount by implication to a 
bequest of the personal estate in favour of the 
daughter. v. Bwcls. 1 Russ. & M. 645 ; 1 

L. J., Ch. 155. 
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Lsequest ox ap annuity to A. and L., and to tlie such issue should die before the age of twenty- 
suiTivor for life ; and if A. should have any one, then, after the death of the survivor of such 
‘•children,” then to be equally divided between issue of A. and B., he directed that the said tw^o 
them ; but if A. should die “ without lawful annuities should sink into his residuary personal 
issue, ’ then to A. and his heirs for ever Held, estate. A. died without issue Held, that 
that the children of A. took absolute interests in there was a bequest by implication of A.’s 
a perpetual annuity. v. 4 Beav. annuity to the children. Kimclla v. Ca ffrey. 

11 Ir. Ch. B. 154. 

■’s property to A. A testator devised; a freehold house to his 
niece for her: life for her separate iisej and after 
■ ’ , “ she leaying no child or children, ” to 
any children her nephew, S. Gr. R. The residue of his real and 
or her share should personal estate he devised and bequeathed to liis 
:L” A. died in the two nephews, S. Gr. B. and W. W. R. in equal 
lildren who survived shares. The niece died, leaving children Held, 
.. s children took by that the niece only took for life, and after her 
thed to him. death the property passed under the residuary 

gift, and that the court could not imply a devise 
jiven severally to A., in fee-simple to the niece, or a devise in remainder 
their natural lives,” and to her children. Scale v. Bawlim, 61 L. J., Cli. 

"without 421 ; [1892] A. C.342; 66 L. T. 542— H. L. (E.) 

Devise in trust for A. for life, and after the 
decease of A., in trust to permit such one child of 

, ■ > .u - ; ^ — x; ? ^-5 undthc heirs of his or her body, to receive 

out that on A.’s death his legacy fell into the the rents as A. should appoint by deed or will, 
n 7.. .7. 1 .-^ -T-.--.. 200 . and in default of appointment to go to his eldest 


450. 

Bequest of a share of testator 

(not a child or issue of the testator), with a id. lU h 

direction that if any legatee should die before her death, 
the will took effect “ without leaving any children her nephe^ 
legally to inherit,” then his 
“lapse to the general fund 
testator’s lifetime, leaving ch 
the testator Held, that A. 
implication the share hequeat 
V. Simpsoti^ 19. L. R., Ir. 528. 

Pecuniary legacies were gi 
B,, C. and D. “during 1’ ‘ 
in case of the demise of any of them “ 
legitimate issue,” his proportion was to he divided 
among the survivors. A. died leaving children : 

— Held, that they did not take by imiilication, 

XT-.X .... . , . 

residue. Hanelagh v. Ranelugh^ 12 Beav 

19 L. J., Ch. 39. son and the heirs of his body ; and in case there 

A ^testator bequeathed a sum of money to his should be no son, to and amongst his daughters, 
wife s nephew for life, and if he should die in. the and to the heirs of their bodies, share and share 
testator s lifetime without issue, then he gave the alike ; and in default of such issue, in trust for 
same to other parties. The nephew died in the B., 0*. and D. successively for their lives, with 
lifetime of the testator, leaving issue Held, similar remainders respectively to them as to A.’s 
that such issue was not entitled by implication sons and daughters, with remainder over in fee, 
to the legacy. Cooper Pit chei\ ^ Hare, 485; and a residuary devise to A. A. by will appointed 
16 L. J,, Ch. 24 ; 9 Jur. 202. to his eldest son, who died without issue in his 

Devise and bequest of residuary real and lifetime Held, first, that A. took an estate 
personal estate to the testator's son, and the tail in remainder, after the estate devised to 
heirs of his body for ever ; and in case the son his eldest son in default of appointment ; and 
should die without children, the whole to be secondly, that the words “in case there 'shall 
divided amongst the testator’s surviving grand- be no son ” did not give an estate by implication 
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issue there would be an intestacy after the 
death of the survivor. Keiahhour v. Tkuclom, 
28 Beav. B;!. 

A testator gave legacies to his children abso- 
lutely, and then gave the income of his residuary 
estate to his wife for her life, and directed that 
alter her death the income should be divided 
e filially among his said children during their 
respective lives, and after the death of all his 
children he directed the capital to be divided 
e<-jually among all his grandchildren ; provided, 
nevertheless, that in case of the death of any of 
his said children, leaving lawful issue, “the 
respective legacy, share, and interest” of the 
child or children so dying should immediately 
thereupon become vested in such his, her, or 
their issue respectively : — Held, that upon the 
death of a child leaving issue before the period of 
distribution, the income of that share of the 
residue of which the child had been tenant for 
life was payable until the period of distribution 
to the issue as joint tenants, and not to the sur- 
viving children of the testator. Walmdeu v. 
Fodolmll, 1 He G. J. & S. 605. 

Bequest to W. of an annuity during his natural 
Jite, and in case W. should die without child or 
children, and from and after his death, then 
over : — Held, that W.’s children took no interest 
in this annuity. SparU v. BestaL 2i Beav. 
218. 

B., after directing the payment of his general 
expenses, gave all his funded property in the 
Bank of England and certain other personal and 
real estate to his daughter S., she paying and 
receiving ail his debts. The will proceeded as 
follows : “ The said S. shall in no way dispose of 
any of the said funded property, but to hold the 
same for^ her natural life, and if she should die 
without issue the said landed property shall go 
to J. B. for his natural life. I will and direct 
that all the funded property shall go to my 
gi'anddaughter W. and her heirs for ever ; and I 
also will and direct that after the death of the 
sa^id J. B. 1)11 the said landed property shall go to 
\\ and her heirs for ever.” On the question 
what interest S. took in the testator’s funded 
property ; — Held, semble, that the issue of 
took no gift by implication from the terms of the 
gift ovei*, but W. took the funded property 
absolutely on the death of S. Ilovill, Fx parte, 
JBmiM Trmt, In re, 2 K. k J, 387. 

Where a testator directed the annual interest 
of his residue to be divided into as manv shares 
as there were living children of T. and L., share 
iind share alike, as they should come of age ; and 
ill case any one should die without children, his 
share to devolve on survivors successively, till 
the whole interest came into the hands of the 
grandchiltlren and great-grandchildren of T. and 
L. Held, that the children of T. living at his 
death were entitled to the income only, but that 
there was a gift by implication to these children 
absolutely, with a gift over of the share of any 
grandchild who had died without having had 
issue ; not absolutely, but according to the gift 
of the original share. Wetherell v. WetlierelL 4 
Giff. 51 ; 10 W. B. 818. 

Bequest of residue to John L., but if he should 
die in the lifetime of the testatrix, without 
leaving children, then to Charles L. Held, 
that the^ children of John L. took nothing by 
implication. In such a case the same words 
receive the same construction in the case of a 
residue, as in that of a mere legacy. AMmn v. ’ 
14 Beav. 459. i 


A testator directed that the interest of his 
estate should be divided half-yearly between four 
of his sons, and at the decease of either without 
lawful issue, such share to revert to the remainder 
then living,' or their child or children -Hehl, 
that each of the four sons took an absolute 
interest in his share, subject to be. divested in 
case of his dying without leaving issue ; and 
that there was no gift by implication to the 
children of any who might die leaving issue. 
DoioUnq y. Dowling. L. B. 1 Gli. 612 ; ]2 Jur 
(N.S.) 720 ; 15 L. T. 152 ; 14 W. B. 1003. 

Devise of lands of gavelkind tenure to trustees, 
upon trust to sell a competent part for the pay- 
ment of debts, and subject tliereto iq>on trust for 
F. M. for life, and after liis decease for the first 
son of F. M. for life, and after Ids decease for tlie 
first son of such first son and the lieirs male of 
his body, and in default of such issue for every 
other son of F. M. successively, for the like 
interests and limitations ; and iirdefault of issue 
of the bo<Iy of F. M., or in case of bis not leaving 
any at liis decease, for T. M. for life, and after 
his decease for T. G. M., the eldest son of T. M., 
for life, and after his decease for the fi,rst son 
of T. M., and the heirs male of his body, aiui in 
default of issue of the body of the sai<f T. G, M. 
for every other son of T. M., successively, for the 
like estates and interests ; and on failure of all 
such issue of the body of T. M., upon trust, for 
him, his heirs and assigns, for ever; provided 
that if P, M., or T. M., or any of their issue, 
should become entitled to the Jodrcll estate! 
then the trustees should stand seised of the 
devised premises, upon trust for the next person 
entitled thereto under his will, as if the])erson so 
succeeding to the Jodrell estate were ilead. T. M. 
died after the date of the will, and the testator 
by a codicil declared tliat his trustees should 
stand seised of the devised estates upon trust for 
his wife for her life, and from and after her 
dectvxsc upon the trusts declared- by his will, 
subject to the declaration therein "contained’ 
with reference to the Jodrell estate Held, that 
F. M. took an estate for her life only; that 
T. G. M. took an estate for life in remainder 
after the life estate of F, IM., contingent on 
F. M. not leaving any issue at his decease, and 
determinable on his becoming entitle*! to the 
Jodrell estate : that the eldest son of T. G. M. 
took a contingent remainder in tail, after the 
determination of the life estate of liis father. 
Monypenng v. Dering, 7 Hai'e. 568 ; 14 Jur, 
1083. 

Gift to Children in Esse or En ventre — 
Implied Gift to Afterhorn Children,] — One 
devises to his son then living, and if he dies 
under twenty-one, and testators wife sliall be 
enceinte at his death with other ehihl or children, 
then to such at twenty-one ; but if no such, then 
over to his nephews. Two children were born 
after the will, in the lifetime of the testator 
Held, to take under the devise. Wh ite v. Barher, 
Ambl 701. 

A betiuest in favour of the testator’s two 
children, then born (by name), and the child 
“ of which his wife was then enceinte ” Held, 
on the context, to include, besides the above 
three, a fourth child, born three years after the 
date of the will. A testator in 1831 devised his 
copyhold messuages to trustees, upon trust to 
permit his wife to occupy one of them during the 
minority of his youngest child, and to apply the 
rents of the others to the maintenance, &:c.,.of 
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his children, Thomas and John, ‘-and the children 404 ; 3 Be a. 
or child of which his wife was then enceinte” L. T. 710 ■ II 
r ^ minority, making thereout a provision One of Ws 
lor his wife. The testator then provided for the property 
the advancement of his -‘said children,” the tenai 
division of the messuages among them at twenty- sevei 
one, and foi'. the benelit of survivorship among deatl 
them. He also bequeathed his personal estate 
on the 1 ike trusts in favour of his said children,” — 
and in all these cases he added the words as point 
well the children or child of which my wife is so testa' 
miceinte as tliose already born” ; but in several separ 
instances he simply used the words “said liusbj 
children," and in one instance omitted “ said.” amon 
In 1847 the testator made a codicil, disposing of think 
freeholds and cojivholds acquired since the date tor, ! 
of the will on the same trusts, and confirming did i 
the will - 

enceinte was afterwards born, a__ I 

in 1835, a fourth child was horn ; — L, 
the fourth child was entitled to a share. Good- 
fellow V. Goodfellow^ 2 Beav. 


Jhe child _ of winch the wife was gift of the capital sum to E.’s children. IZulfs 
and subsequently, TrusU, In re, 23 L. E., Ir. 130— C. A. 

:cr;i ; — Held, that 

Where Power released.]^ — ^Where a tes- 
360; 18 Beav. tator by his will gives his wife a life mterest in 
certain property, and a power of appointing such 
, . Property among a class, and subsequently makes 

residuary legatee, the residuary gift is not 
t Words of Limi- such a gift over as will prevent the court from 
—By will made implying from the power a gift to the class, to 
Im estates where- take eflect, even if no appointment is made by 
bless her, gave, the wife : — Held, in such a case, upon the con- 
i manner follow- struction of the particular will, that the wife 
I gave and devised did not on releasing her life interest become 
certain specified absolutely entitled to the property which she 
nnre (not using had power to appoint. Bull v. Vardy (I 
the several pre- 270) distinguished. Brierley, In re, Brm^ley 
^ ^^til A. and B., V. 12 E. 55 ; 43 W. R. 36— C. A. 

•s and assigns, to and for the several 

Ltes, intents and purposes thereinafter Executory Trust for Settlement on Daughter, 

, lirnited, and declared of and concern- her Husband and Children — Gift over shewing 
.me (that was to say), to the use of her Intention to include Children of Future 
b. tor his life, and from and after the Marriage— Second Husband entitled to Life 
n estate, to the use and Interest.]— A testator bequeathed his personal 
A. and B., and their heirs during the estate upon trusts for his children equally, and 
in trust to preserve the pontingent uses directed that in case his daughter, M. A., or any 
.indeis tliei einaf ter limited; and from future-born daughter, should marry during 
ediately after the decease of S., to the minority with, or after minority without, such 
and every or the child and children, if consent as therein mentioned, the share of such 
1 one, or ms body lawfully begotten or daughter or daughters so marrying should be 
otten (without any words of inherit- assigned to trustees in settlement “upon such 
titheshoulddie without leaving such respective marriages” for the beneat of such 
1 to the use and behoof of her grandson daughter or daughters so marrying for life, “ and 
lire, ihen there were trusts to pre- after her or their deceases for the use of her or 
iirigent uses and remainders, and then their intended husband or husbands for his or 
! y 'v\ as to go to the children of C. in their life or lives, and after their decease respcc- 
the without any words of tively,” for the children of “ such maiTiage or 

'^ 4.1 respective marriages,” with a gift over in the 

, then to the use and behoof of tlie tes- event of a daughter dying “ without leaving any 
ree grandt laughters D., E., andF., their issue her surviving.” m". A., the only daughter 



Implication of Gifts to Survivors.] — A bequest 
of 1 he interest of the residue to the use of 
an<i his wife for iheir lives,” with remainder over : 
— Held, that the wife, who survived her husband, 
was entitled during their joint lives and the life 
of tlie survivor. MoffaU v, Burnie, IS Beav. 
211 ; n L. J., Oh. 591 ; 18 Jur. 32; 2 W. li. 
S3. 

A testator gave a fund to trustees upon trust 
to pay the interest thereof unto and between B. 
and C. diiring their respective lives in. equal 
shares ; and after the decease of B. and C. upon 
trust to pay, assign, and transfer the fund unto 
and between the children of B. and C. And if 
there should be no child or children of B. and C. 
living at the time of the death, of C., then upon 
trust, for other parties. B. died, leaving children : 
— Held, that C. took during his life tlie whole of 
the produce of the trust fund, and that at his 
death the principal was distributable among the 
children of B. and C. who should survive G. 
Pea )-06 V. Bdmeadea, 3 Y. k C. 243 ; 8 L. J. 
Ex. .Eq, 61 ; 3 Jur. 245. 

Legacies are given to A., B., & C., to be paid at 
their resjieetive marriages, and if any of them 
tlie, lior legacy to go to the survivors. One of 
theni (lies mimarried. The survivors shall not 
receive her legacy before their respective mar- 
riages. Moovb V. Godfrey, 2 Vern. 620. 

A testator directed an annuity to be purchased 
for the life of his two sisters, to be equally divided 
between them : — Held, that the annuity was 
only to continue during the joint lives of the 
two sisters. Grant ^r. WinholL 23 L. J., Ch. 
282; 2 W, E. 151. 

The testator gave an annuity to A. for life, 
and the income of the residue to B. and C. 
“during their lives as tenants in common.” 
The gift over to their respective children was 
only after the deaths of A., B., and C. ; and 
there was a provision for intci’mediate main- 
tenance ; it was only on a contingent event, 
which never happened. B. died : — Held, that 
0. was not, by implication or otherwise, entitled 
to more than half of the income for life. Brahe- 
lef.^ dMate, In re, 19 Beav. 395 ; 2 W. R. 613. 

Devise and bequest to A., and after her decease, 
leaving any child or children her surviving who 
should attain twenty-one, to pay her share “ to 
her eldest child, his executors, administrators, 
and assigns,” with a gift over in default of such 
child: — Held, that A.’s eldest child, who died 
in A.’s life, di<l not take, but that the second 
child, who survived her mother, was entitled. 
Sterena^ v. Pyle, 30 Beav. 284. 

A gift of income to perso7is by name, though 
accompanied by words of severance, followed by 
a gift over after the death of the same persons, 
naming them, is clear evidence of intention that 
the subject of the gift should pass as a whole. 
Brayeott y. Wiwd, 8 L. T. 304 : 2 H. E, .55. 

Where it is impossible to ascertain the donees 
nominatim, the same rule holds as to a gift to 
persons as a class. Therefore, in construing such 
a gift, the court will prefer to imply a clause 
of accruer, rather than to hold it as in joint 
tenancy, the latter being liable to severance, 
and therefoi'e less proper to carry out the inten- 
tion. Ih. 

The words “during their joint and natural 
lives ” in a settlement held to mean “ during 
their lives and the life of each of them.” Smith 
V. Oalm, 14 Sim. 122. 

Bequest of the interest of the residuary 
personalty to the testator’s wife for life, and from 


and after her death to .B. D. for life, an<l from 
and after the death of the survivor of them the 
caphal to W. absolutely, subject to the ])ayment 
to A., B., and C. of l,o6o^, each, which the testa- 
tor gave to them, to be paid to eaeh of them at 
the end of twelve mouths next after the decease 
of the survivor of his said wife an<I B. D. ; pro- 
vided that if either of the said A., B,, and C. 
should die “ in tlio lifetime of my said wife and 
my said brother B. I).” : — Held, that per- 
sonal re[)resentative was entitled to her legacy, 
and that tlie gift over had not t.aken effect. 
B:nj V. Bay, Kay, 703 ; IS Jur, 1013 ; 2 'W. E. 
700. 

Devise of lOOZ. to A. and B., viz., 50/. to A, 
and 50/. to B., payable at such a, time, ami if 
either die before the time then the 100/. to the 
survivor. The whole 100/. decreed to the sur- 
vivor, notwithstanding the severing clause, which 
holds only in case both live to the time of ]i>ay- 
ment. Scooldi/a/ v. Green, Ere. Ch. 37. 

Be<juest of ])ersonal estate, after the death of 
the tenant for life, in trust to pay equally between 
A. and B. ; but if “ neither ” shouhl be tiien 
living to C. xi. died in the lifetime of the testa- 
trix. B. survived the tenant for life, and clainuid 
the whole, either as surviving joint tenant, oi’ 
under a gift to her by imjdication. The court 
rejected such claim, and : — Held, that the moiety 
intended for A. had lapsed, ami belonged to tbc 
next of kin of the testatrix. Baxter v. Lonh, 14 
Beav. 612 ; 21 L. J., Ch. 55. 

Bequest of personalty to trustees, in trust to 
pay the income to A. and B. for their lives, with 
provisions for the maintenance of their children, 
if aiiv, and against alienation : and aftei* the 
decease and failure of issue of A. and IL, the 
trustees were to continue the payments to any 
husband A. and B. might respectively have, 
during the life of such husband ; and after tlie 
decease of the respective husbands of the said A. 
and B., then the testatrix gave the whole of the 
said funds over to C. A. died without leaving 
a husband or issue : — Held, that B. did not take 
the whole for her life, but that C. took xV.’s share 
immediately on her <lccease. Btoimfton v. Penn, 
16 Jur. 398. 

A testator gave his residuary estate ujxm trust, 
in case he left no child liiin surviving, for his 
wife for life, if she should so long continue his 
widow; but if she should marry again to pay 
one-half of the dividends, and after licr death to 
pa}^ the whole to his brother ami sister during 
their joint lives, equally to be divided, autl after 
the decease of either of them the brother and 
sister to pay the same wholly to the sui'vivor for 
life, and after the decease of “ every of them,” 
his wife, brother, and sister, he deelare<l that the 
trust fund and the dividends were to be held in 
trust for the children of the brother ; — Held, 
that a moiety of the income accruing <lue after 
the second marriage of the widow, and between 
the death of the survivor of the bi'otlier and 
sister, and that of the wi<low (who survived 
them), neither belonged to the widow nor was 
undisposed of, but belonged to the brother’s only 
child. Brown y. Jards, 2 Do (J. V, k J, 168*; 
29 L. J., Ch. 595 ; 6 Jur. (N.S.) 789 ; 8 
W. R. 644. And see Swan v. Ildmen, 10 Ik‘av. 
471. 

Bequest of a moiety of a resklue to A. for life, 
and of the other moiety to B. for life, “and from 
and immediately after the decease of A. and B.” 
to stand possessed “ of all my personal estate” in 
trust for eight grandchildren. A. died, ami B, 
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was living : — Held, that the moietj enjoyed by i 
A, -became immediately divisible amongst the 
grandchildren. Surel y. Sarel,2'^ Beav.87. 

A testator gives an annnity of 200Z. to S. A. H. ! 
for life, and at her death 100^. of the same to be | 
continued to such of her daughters as remained i 
single during their lives, at the termination of ' 
which the same should revert to his children, ! 
their executors, administrators, and assigns. The i 
annuity is paid to S. A. H., and on her death 100/. 
continued to her three unmarried daughters. One 
dies ; and on the question whether the annuity 
of 100/. survived Held, that it did. Smyth y. 

8 W, R. 189. ■ 

J., referring to the fact that he possessed' 
certain stock, requested payment to his brother ' 
of a ]iet annual annuity, the residue to his sister, 
also the net interest or other stock to E. J. ; each 
of the above three annuities to be enjojmd for 
their lives, with benefit of survivorship ; and at | 
the dissolution of those three persons, over abso- 
lutely. The testator then directed an accumula- 
tion to make up 100/. to pay the following 
annuities ; to E. 0. 20/. per annum, to C. T. 20/. 
per annum, to M. E. 20/. per annum, to T. T. 
20/. per annum ; the benefit of survivoi'ship in 
these four annuities to devolve to E. 0. ; but in 
case of her not surviving, the benefit of sur- 
vivorship to be derived by" the three first-named 
legatees ; and on the demise of all the annuitants, 
over as before. E. 0. survived T. T. and died, 
and on the question whether her representa- 
tives were entitled to the two annuities to her 
and T. T. :■ — Held, that they were not, and that 
the annuities, being undisposed of, went to the 
next of kin. Jernenan v. Baxter, 2 W. E- 
hSl. 

A testator devises his property to be invested 
in the funds, and gives 100/. a year out of the 
interest to be paid yearly to the Wer of A., and 
the remainder of the interest to B. and C., during 
their lives, share and share alike ; at the death 
of either, her share to go to A. ; and then orders, 
that at the death of both B. and C. the property 
shall be drawn out of the funds, and remitted to 
a corporation to be applied to charitable pur- 
poses ; the testator dies ; then B. dies ; and then 
A. ; — Held, that A.’s representative was entitled 
to the loo/, a year, and B.’s moiety of the residue 
of the interest during the life of C. Booth v. 
Garrawajj, 2 L. J. (o.S.) Oh. 183. 

B. bequeathed to his five daughters, naming 
them, 12,500/., chargeable on his real and personal 
estate, the interest to be paid to them in equal 
shares during their lives, the principal to be 
invested for them or the survivors or survivor of 
them for their maintenance, to be free from the 
debts and control of their husbands, “ the prin- 
cipal, after their deaths, in equal parts, to their 
surviving children, as they arrive at the age of 
twenty-one”; and he gave to his trustees the 
residue of iiis property. Two of the daughters 
died, one leaving two children : — Held, that the 
principal was to remain in its integrity until the 
death of the survivor of the five daughters, and 
on the death of such survivor the fund to be i 
divided amongst the p>ersons described as “ sur- 
viving children,” but that the time had not 
arrived to decide who were meant by those 
words. Clinton v. Clinton, 4 L. T. 696 ; 9 W. E. 
586. 

A. gave his residue to his three children “ for 
their natural lives, viz., they to have the interest 
during their natural lives, and if any die without 
leaving issue, in that case to return again for | 


the benefit of his grandchildren” : — Held, that 
the three children took during their joint lives 
and the life of the survi vors and survivor. Nekjh - 
hour Y. Thurtoiv, 28 Beav, 33. 

J.by his will gave to his daughters N. and S. 
the interest of 2,000/. consols, to be paid to them 
in equal shares for and during the term of their 
natural Eves. By a codicil thereto the testator 
declared it to be his will, that after the decease 
of his daughters H. or S. the property for which 
they were to receive during their lives the 
interest, which was thereby to be for their sole 
and separate use, independent of any connec- 
tions they might form, should become the joint 
property of the- lawful heirs of his four chil- 
dren in eqnal shares : — Held, that each of the 
daughters N. and 8. took the income of a moiety 
of 2,000/. for her life, and that on the death of 
one her moiety went over at once to the heirs of 
the children of the testator. The share of the 
heirs of the surviving daughter was carried to a 
separate account for such person as should be her 
heir at her death. Hensley v. Wills, 14 L. 
162 ; 14 W. E. 422. 

A testator gave to Mrs. E. and M. P. “ each 
a moiety of the interest” of certain invested 
moneys, and also gave to Mrs. E. and M. P. “ each 
a moiety of the rents” of his freehold estate*, 
“ and at the death of the last survivor ” of* them 
directed the investments and property to be sold,, 
and the proceeds to be equally divided between 
his surviving nephews and nieces : — Held, that 
on the death of M. P. there was an intestacy as 
to one moiety of the interest and rents during- 
the life of Mrs. E. Bownd v. Pickett, 47 L. J.,. 
Oh. 631 ; 26 W. E. 493. 

A. bequeathed one-half of the interest of a sum 
to A. and B., and the other half to C. and D.,, 
during their natural lives, and after the death of 
A., B., C., and D. he bequeathed the principal to 
E., and he appointed residuary legatees. A. died, 
and then B., leaving C. and D. surviving : — Held,, 
that no part of the principal or interest went to 
E. during the life of C. and B. ; held, also, that 
the executors of B., and not the residuary 
legatees, were entitled to the interest of one-half 
during the lives of C. and D. Gray v. Bohinson,. 
11 Ir. Ch. E. 295. See also Alt v. Gregory,, 
and other eases ante, cols. 1378 to 1383. 

Implication of Gift by Eecital.]— If a testator 
recites that he has, in the tii'st part of his will, 
given such an estate to A., that is a sufficient, 
devise. Yates v. Thomson, 3 Cl. & E. 572. 

Devise to the heir, after death of devisor’s wife, 
a necessary implication that the wife should take- 
for life ; but no implication for her upon such a 
devise of another man’s estate through the- 
medium of election. No devise by implication 
from the mere recital of an erroneous conception 
of right. Dashwood v. Peyton, 18 Ves. 27 ; 11 
E. E. 145. 

Devise of lands, “ which he has before given 
to A.,” over to B. on a given event, is a devise 
by implication to A. Bihin v. Wallmv, Ambfi. 
661. 

A. by will, taking notice that his natural son 
J. had disobliged him, declared thiis : “I do 
hereby resolve not to give him more than 20/. 
per annum for life ” ; and he gave his estate to- 
his legitimate son. Per cur., the words do not 
amount to a devise, and the bastard shall take 
nothiug. Holder v. Holder, Vin, Abr, tit.. 
Devise, (D. B.) p-L 8, 

By a codioii a testatorigave to A. B. 500/. in 
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addition to 1 ,500L which he had before bequeathed 
to him.” T1 le testator had previously bequeathed 
two legacies only of 5()0Z. and 500/. each : — Held, 
that by implication the legatee was, entitled to 
■J2.000Z. Jordan v. Fortmme, 10 Bear. 259 ; 10 
L. J., Cb. 'm ; 11 Jur. 549. 

A testator devised all his real estate whatso- 
■ever and wheresoever to trustees upon certain 
trusts. He then recited that he left nothing to 
his nephews and nieces, because they would 
become entitled to property held by him under 
their grandfather's will upon his (the testator’s) 
'death without issue. He then bequeathed all 
his residua, ry personal estate. The testator was 
mistaken, in supposing that the propci'ty referred 
to by him wmuld devolve upon his nephews and 
nieces xiyon his death, it having descended upon 
the testator himself as the heir-at-law of his 
father -Held, that under the circumstances he 
•died intestate in respect to it. (■irenitt v. 
Prrrjf, 23 Beav. 275 ; 2 Jur, (N.S.) 1157. 

A testator gives all the residue of his property 
to his executors on trust for the sole use and 
benefit of his daughter L. until she shall attain 
twenty-five; and if she marries before that age, 
for the sole and separate use of L. and her hus- 
band ; but if she remains single or is a widow at 
twenty-five, she shall have power of disposing of 
the wiiole property by will. {Should she die 
before twenty -five unmarried, or after that age 
intestate, then over. By a codicil the testator 
tabes notice that he has left in trust alibis pro- 
perty for the sole use and benefit of his daughter, 
and “substitutes other parties for the executors 
before appointed. The testator left L. surviving, 
%vho had attained twenty-five, and was unmar- 
ried. On the question what estate L. took : — 
Pleld, that she took absolutely. Grocer v. 

5 W, R. 134. 

A testator gave by will 3.000/. upon trust for 

A. and her children, and after the decease of A. 
without issue for the children of B. By a codicil 
•of later date he recited that he had by his will 
iriven the 3,0()0/. to A. for life, wnth remainder to 
her children, and afterwards to B. for life, with 
remainder to his children ; and revoked the will 
as to 2,000/., i>art of the 3,000/., from and after 
the devise to A. and her children, and instead of 
giving the 2,o00/, to B. and his children, be- 
queathed the same to C. Held, that the erro- 
neous recital in the codicil, that the 3,000/. was 
given to B. for life, did not amount to a gift of 
•an estate in the 1 ,000/., which remained unrevoked. 
By the will the testator had also given 2,000/. to 

B. for life, with a gift over on insolvency 

Held, that, if the codicil had been read as an 
implied gift of 1,000/. to B. for life, the gift over : 
■on insol veney would have attached to the 1,000/. 
as well as to the 2,000/. hi 2 J. 

11.594. 

A testator having devised his “fee-simple and 
other freehold property,” in default of issue 
•of his own, to N. for life, remainder to the 
sons of N. successively in tail, made a codicil as 
follows : “ Having left in my will my fee estate 
and personal property to S. M. Nugent in case I 
had no family, I do not now revoke my bequests 
to him ; but as I have no children, and have ; 
lived very happily wnth my devoted wife, I will 
and bequeath to her an annuity of 200/. over 
and above her legal jointure, to be paid her by ' 
S. M. N. ofi my estate as long as she lives ” : — 
Held, that the personal estate >vas undisposed 
of. Nngent v. Nugent^ 8 Ir* Ch. R. 78. , 

The testator devised and bequeathed real and 




})ei‘sonal estate, after payment of <lebt.s on trusts 
(subject to the dower arid thirds at common law 
of h’is wife), to receive and apply the rents, 
issues, and profits thereof, or tlie overplus thereof 
after deducting the dower and thirds of liis said 
wife and the interest of moneys charged on his 
said real estate, for the maintenance of his chil- 
dren, and then on trust to sell and divide the 
moneys among his children : — Held, that tliis 
was liot by implication a gift of an interest in 
the estate to the wife. Adanih* v. Adainn, 1 Hare, 
537 ; 11 L. J., Ch. 305 ; 0 Jur. O'Sl. 

A mere erroneous recital in a codicil of what 
the testator has given by his will does not 
operate to create a new^ gift, or to vary the 
disposition made by the Avill. Ad.amii v. Adaro^ 
(supra) explained. Marlienzio v, BraMury, (> 
N. E. 283; 33 Bcav. 617; 34 L. J„ Ch. 627; 
11 Jur. (N.S.) 650. 

Bequest by wrill of 1,000/. to the children of 
A., of wiioin W. was one. Recital in a codicil 
of a bequest of 1,000/. to W., with directions as 
to the time of payment and mode of application: 
— Held, finst, iiot to create a newv legacy ; held, 
secondly, not to enlarge the interest of W. in the 
original legacy. Ih. 

A testator in his will ratifies a settlement, and 
recites that an annuity of 200/. is thereby secured 
to his wife, wiiich wms not the fact. He then 
bequeaths her another animity of 400/., “in 
addition to the said annuity of 200/. secured to 
her by the settlement ” ; — Held, that this was 
merely a mistake in the recital, and did not 
constitute a becpiest, in addition to the annuity 
of 400/., of so much as wmuld make up the settled 
property 200/. a year. Italjdb v. 9 L. J., 

Ch. 328. 

Plate excepted by bequest of personal estate 
to wife, after her decease over, and recited to be 
hereinafter given to daughter, but not further 
noticed : undisposed of. Frederick v. Mall^ 1 
Ves. 396. 

An erroneous recital in a will, that the lands 
of Blackacre (of wiiich the testator w'as seised 
in fee farm) were settled on A. at the death 
of H., does not operate to give a life estate 
by implication to H. But it is sufficient to 
take those lands out of a general residuary 
devise, so that they descend upon the testator’s 
heir-at-law. Ilarrh v. JIarrie, Ir. R. 3 Eq. 610 ; 
17 W. R. 790. 

A testator, after bequeathing a farm to his 
eldest son, added, “I observe by my marriage 
settlement that the lands of Iv. and G. M‘G. arc 
settled upon him” (the testator’s eldest son) “at 
my wife’s <lcath. I, therefore, consider these 
ample })rovisioii for him, and I do, thci’'efore, bar 
him from any further participation in rny pro- 
perty, save only the use or enjoyment of sudi 
part or parcel as my wife may in her judgment 
think fit to alh'Av him during her life, but at her 
death 1 do strictly limit him as hereinbefore 
mentioned.” After other devises and bequests, 
the testator, by the resi<luary clause, gave all the 
residue of his“ property to his wife, with j)Ower 
to apportion it. The lands of G. M‘G, were not 
in fact settled on the testator’s eldest sou by liis 
marriage settlement, or at all : — Held, that the 
son took those lands as heir-at-iaw of the tes- 
tator, and that the wife did not take in them an 
estate for life by implication. IIk 

A testator, being entitled to a policy of 
assurance for 500/. on the joint lives of himself 
and his wife, bequeathed all his personal estate, 
“ save and except the sum of 500/. payable at 
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my death imdcr a policy of insurance to my wife , codicil as follows : “ As the death of Mrs. W. (the 
and to which she is absolutely entitled under the mother of B. and C.) has taken place, and as her 
said policy,” to trustees, upon trust for his wife two children will ultimately become my residuary 
for life, and for his children after her death : — legatees, the 15^. she was to have I give to Mrs. 
Held, that the sum of 5001. payable under the H.” : — Held, that A, was entitled to'the residue, 
policy was given by implication to the widow Vauglian v. ^oalies^ 1 Keen, 58. 
absolutely by the will. Hall w Lhitoli^h. 11.9 A’ father bequeathed a legacy of 1,000Z. to 
Eq. B7() ; 23 L. T. 298 ; 18 W. E-. 423. each of his sons. By a codicil he gave to his 

A devise for life contained in a will cannot be eldest son a sum of 300?. instead of a sum of 
enlarged by a recital in a codicil that such devise oOOZ. which I have bequeathed to my other 
was in tail. Arnold^ In re, 33 Beav, 163 ; 9 Jur. children.” The will contained no such bequest 
(if.s.) 1186 ; 9 L. T. 530; 12W. E. 4. to his other children; — Held, that the codicil 

Precatory words will not create a case for was insensible, inoperative, and void for un- 
election, neither will the absence of the execution certainty. Arm It v. JIij}kim,2S L, T. 222 ; 21 
of a power upon an erroneous impression, stated W. E. 475. 

in the will, that by its non-execution A. (a A testator gave to each of his three brothers 
legatee) will divide the fund equally with B. and six sisters a legacy of 500?., and other legacies 
JjiingAoiDy. Langshm, 21 Beav. 552; 25 L. J., tootherrelations of his, which, with the preceding 
Ch. 610 ; 2 Jur. (N.s.) 1057. legacies to his brothers and sisters, amounted to 

An erroneous recital in a will as to the effect 6,100?. He then gave “ the remainder of his 
of a settlement does not put the devisees to property to his wife absolutely, except 4,100?,, of 
their election, whether they will take under which she was only to have the use during her 
the will or the settlement. Binv v. Barrett, life, and which he wished to be divided among 
L. E. 3 Eq. 244 ; 15 W. K. 217. his relations to whom he had left legacies in the 

Under a settlement the four daughters of a fore part of his will, in proportion to the legacies 
testator took equal shares, subject to his life left above, which w^ould just make their legacies 
interest. The testator by his will, recited that double the first bequest”: — Held, that although 
under the settlement his two daughters, A. and there had been a mistake by the testator hi 
B. would become entitled, and that in making computing the amount of the*legacies given by 
his will he had taken the same into consideration, him in the former pai't of his will, there was no 
and had not devised to them so large a share such evidence of a clear intention on his part to 
under his will as he otherwise should have done ; double the amount of the preceding legacies as 
he then devised to A. and B. certain estates, and would justify the court in holding that the words 
to his two other daughters, 0. and H., other “four thousand one hundred pounds” ought to 
estates, of much greater value. The will did not be read “ six thousand one hundred pounds.” 
}>urport to affect the settled property : — Held, Thomgjson -^.AVhitelocJi, 28 L. J,, Ch. 793 ; 5 Jur. 
that as the will di<l not purport to make any dis- (is.s.) 991 ; 1 W. E. 625. 

position of the settled property, and was only The mere misrecital of a will by a codicil is 
made under a mistaken impression, C. and I), inoperative, and will not modify the dispositions 
were not put to their election. Ih. of the will ; but an erroneous "recital of a will, 

A widow of a freeman of London who left coupled with or followed by a clear indication of 
children and died intestate was entitled to four- the testator’s intention to make some modified or 
ninths of his personal estate, and having by deed difierent disposition, inconsistent with the dis- 
assigned over her four-ninths for her sepamie use positions of the will, is operative to modify or 
incase of marriage, and to such persons as she alter the earlier gifts. A testator by his will gave 
should appoint, and for want of such appoint- to his daughter (in events which happened) an 
ment then to her children ; the widow intending estate tail in his real property, and an absolute 
to marry a second husband, by another deed, to estate in his personal property. By a codicil, 
which the husband was a party, in consideration after reciting that his daughter would take an 
of the intended marriage, and of a settlement estate for life in his property, with remainder to 
made on her by him, recites that if she did not her issue, he directed that the life estate should 
dispose of her four-ninths, the husband would be be for her separate use, that she should have a 
entitled thereto, and then assigns it over to trus- power of appointing a life estate to any husband 
tees, in trust for the intended husband, during who should survive her, and that if she should 
their joint lives, subject to her control and dis- have more than one son, and her eldest son 
posal by WTiting ; after which she dies without should inherit property from other sources of a 
disposing of it. Decreed, the second husband is certain value, then her second son should siic- 
as a })urchaser, and the recital that he would he ceed to the property given by the will, with 
entitled to it if the wife should not dispose of it certain gifts over : — Held, that'the estates given 
was a gift. PouUon v. Wellington, 2 P. Wms. by the will were niodified by the codicil, and 
533. that the daughter was entitled to a life estate 

A testator gave the interest of 2,000?. to G., only in the real and personal property of the 
and the residue of his estate to F., and then said testator, with remainder by implication to her 
“ and failing G. and P. without children, one or eldest son absolutely, subject to the appoint- 
other of them, the property hereby conveyed to ment by her of a life estate in favour of a 
them shall devolve on B.” : — Held, that the* words husband, and to a shifting use in favour of a 
“ property conveyed to them ” did not confer second son. J/af'giUon, In re, Haggard v. 
by implication a life estate upon G. in the Haggard, 48 L. T. 172 ; 31 W. E. 257-lo, A. 
residue given to P. P nr sell v. Elder, 13 L. T, Mistake in the computation of a legacy 
203. rectified according to the intention, though 

A testatrix gave the residue of her property to contrary to the words. Milner v. Milner, 1 Ves. 
A., and by a codicil reciting that gift, and that Sen. 106. 

as life was uncertain A. might be removed before A testator gives to his wife an annuity of 100?, 
her, she in such case appointed B. and C. her and the sum of 1,000?., which he considers will, 
residuary legatees. The testator made a second with the propei^y which she is entitled to after 
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his death, make up au income of 2,5002. a year ; 
in fact, those gifts make up hex* income only to 
1,8002. a year. She is entitled to have the 
deliciency supplied out of his residuary estate. 
Trevor v. Trevor, 5 Buss. 21 ; 6 L. J. (O.s) Ch. 
182 ; 29 B. B. 6. 

A testatrix gave to A- an annuity of 402., 
contingent on a certain event. She then gave 
A. a legacy of 302. By a codicil slie said, “ And 
X increase the immediate annuity of 302. left bv 
my will to ” A., “ to an annuity of 502.” Held, 
tiiat he took an annuity of 502, in addition to 
the contingent annuity of 402. Ive,s' v. Doflf/mui, 
39 L. J., Oh. 693 ; L. B. 9 Eq. 401 ; 23 L. T. 
.;215.. 

A father directed his debts to be paid, “ in- 
cluding a debt of 3002. owing from mo to my . 
daughter.” He owed his daughter 1502. only : — j 
Hehl, that she was not entitled to receive more i 
than the 1502. WlLmi v. Morley, 46 L. J., Ch. I 
790 ; 5 Ch. D. 776 ; 25 W. B. 690! i 

A will contained a bequest of 1,0002. on trusts, 1 
and of 5,0002. on trusts, and another bequest on | 
trusts in which no sum was mentioned, but the ! 
language was continuous, and no actual blatdc 
was left. In another part of the will there was 
power to invest the said sum of 5,0002., and the 
said two sums of 1,0002. Held, that the latter 
clause was evidence that the testator intended a 
bequest of 1,0002. in the bequest in which no 
sum was named. Momnda v. Wmqh, 4 Drew. 
275 : 6 W. B. 589. 

A testator, after reciting inaccurately that his 
wife was entitled for life to 39,0002. settle<l on 
his maiTiage, which he stated would, at 4 per 
cent., yield 1,5(>02., directed his trustees to add 
an annuity of 4402. to raise his wife’s jointure to 

2.0002. : — Held, that the widow was entitled to 
have her annuity made up to 2,0002. at all events. 
0%tseley v. AnsfrntJier, 10 Beav. 459. 

Bequest of 1,0002. to A., the interest of 2,0002. 
to B.j and ab his death to his children, the sum 
of 1,00U2. to D., the sum of 1,0002. to B., in 
addition to 1,0002. before mentioned : — Held, 
that^ the former legacy to B. was of pounds 
sterling, and that the gift to his children was of 
an absolute interest in capital. Mayin v. Fuller, 
Kay, 624 ; 2 Eq. B. 1085 ; 23 L. J., Ch. 543 : 

2 W. B. 510, 

On construction of will: — Held, that the 
capital of the residue passed by implication, 
though the interest and dividends onlv were 
expressly given. PkillijM v. Cliamherlaine, 4 
..'V'es. 51. ' ^ ■ 

A sum of 20,0002. was bequeathed by a testator 
to A., his wife, who was also his residuary legatee, 
and after her death to B., wife of C., for life, for 
her sole and separate use, and after her death 
upon certain trusts for the benefit of their 
children (no interest being given to C.). A. by 
her will, after three legacies of 1002. each abso- 
lutely, gave to C. and his wife “ the same amount 
and on the same trusts and conditions as are 
named in my late husband’s will to 0.” One 
moiety of her residuary personal estate was also 
directed to be given to B. and C, and their 
children, “ on the same trusts as before alluded 
to ” : — Held, that the words “ same amount ” did 
not refer to the preceding gifts of 1002., and that 
notwithstanding the mistaken reference to the 
testator’s will as containing any gift to C., the 

20.0002. passed by A.’s will on the same trusts as ; 

were contained in the testator’s will. Stephens < 
V. Powys, 1 Be G-. &; J. 24. < 

Legacies out of a specific fund, given over in i 


I case of lapse or death of the legatees, before tlie 
! fund sludl 1)0 x'ealised, not extended i)y a subse- 
j quent recital of the fiunl as “willed Vo” those 
I legatees over. The surplus therefore passed 
j under the residuary clause. Smith v. Fltzyerald, 
I 3 V. & B. 2 ; 13 R. B. J29, 

A testator gavtj by %viH 3.0002. u]>on trust for 
A. and her childj’cn, and after the decease of A. 
without issue for the children of B. By a codicil 
of later date he recited that lie had by his will 
given the 3,0002. to A. for life, with r(!inainder to 
her cliihlren ; and afterwards to B. for life, witls 
remainder to his children ; and revoke<l the will 
as to 2,O002., part of the 3,000/., from and after 
the devise to A, and her children, and instead of 
giving the 2,0002. to B, and his <;hiklren, be- 
queathed the same to C. :---Held, that the 
erroiicous recital in the codicil, that the 3,0002. 
was given to B. for life, di<l not amount to a gift 
of a life estate in the 1,0002., which remained 
uiirevoked. By the will th(‘ testator ha<l also 
j given 2,U002. to B. for life, witli a gift over on 
1 insolvency : — Held, that if the (;odicil had been 
! read as an implied gift of 1,0002. to B. for life, 
the gift over on insolvency would liavc attached 
to the 1,0002. as well as to the 2, 0002. Smith, In 
re, 2 J. & H. 594. 

A testatrix directed a sum which she said she 
owed to A. and B. on her promissory note, and 
lier other debts, to be paid. Bhe directed the 
residue of her estate to be applied towards estab- 
lishing a school ill connection with a certain 
chapel for the time being, and “ to pay the same 
over to the treasurer for the time being of such 
school, now or hereafter to be built.” The testa- 
trix did not in fact owe the money to A. and B, : 
— Held, whether there was a valid debt or not 
on the promissory note to A. and B. was a ques- 
tion of law ; but if there was no debt, it was 
good as a legacy. Lony staff w Mennison, 1 Drew, 
28 ; 21 L. J., Ch. 622 16*Jur. 559. 

See also Wilso?i v. Piyyott, 2 Ves. 351. 

Equitable Estate whetker Co-extensive with 
Legal Estate.] — Devise to trustees and their heirs, 
“upon ‘trust for the use and benefit of ” A., B. 
and 0. (without words of limitation) : — Held, 
that A., B. and C. took in fee. Devise to trus- 
tees in fee, upon trust for the use and benefit of 
A., B. and C., the rents to be paid for their 
maintenance an<l education, “ or to the survivors 
or survivor of them, sliare and share alike ” ; 
— Held, that they took equitable estates in 
fee as joint tenants. Moore v. Cleyhorn, 10 
Beav. 423. Affirmed 17 L. J., Ch. 400 ; 12 Jur. 
591. 

A testatrix devised to trustees an<l their heirs 
her copyhold dwelling-house, garden, and ground, 
together with the furniture and effects therein ; 
and also the ten cottages and two new cottages 
built by her, with their appurtenances at L., 
upon trust to pay the rents of the said heredita- 
ments to her niece 8. S., the wife of iL S., or to 
permit and suffer her to use and occupy the said 
hereditaments during her life, to the intent that 
the same hereditaments and the rents, issues, 
and profits thereof might be for her set}arate 
use ; and after her decease to Gf. B. for his life, 
and after his decease to stand possessed of the 
same hereditaments in trust for such of the' 
testatrix’s nephews and nieces, or grandnephews 
and gi’andnieces, as S, B. should appoint ; and in 
default of appointment upon trust to sell and 
dispose of the said hereHlitaments and premises, 
the produce of such sale to constitute part of her 
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residuary personal estate Held, that the furni- 
ture and eflecls did not pass to S. S., but 
belonged to the residuary legatees. Stuhhn v. 
Sarffon^ 2 Keen, 255 ; 6 L. J.. Gh. 254. Affirmed 
, 3 Myl. & Cr. 507 ; 7 L. j., Ch, 05 ; 2 Jar. 
150. 

A. by his will devised all his real and personal 
estate to trustees upon trust as to the real estate, 

1 to repair and let the same, &c., and upon further 

f trust, notwithstanding any limitation of uses or 

trusts thereinbefore mentioned, at their discretion 
to sell and convey the same ; and as to the money 
to arise upon such sales, upon trust to add the 
I; same to his personal estate, to constitute a part 

I thereof, and directed his trustees, when J. 0. 

f should arrive at the age of twenty-four years, to | 

i convey, assign, &c., to J. C. all the legal estate 

I ‘’^D.d interest in all his freehold, copyhold, and 

; leasehold messuages, lands, &c., and all other his 

i pei'vsonal estate and effects not therein- 

I before devised and bequeathed, &c. Held, that 

I J. C. took the produce of the mixed fund of the 

f personal estate of testator, and that rents 

I of real estate till J. C. attained twenty -four did 

^et result to heir-at-law of testator as undisposed 
of, but passed to J. C. as part of fund given in 
f trust, Aelm'SY, Phij>;ps^ 9 Bligh (N.S.) 480 : 3 CL 

I, & F. 655. 

f A testator gave real and personal estate to his 

i daughter A. and to two other persons, upon trust 

^ to permit A, to receive the rents and interest for 

life for her separate use, and after her decease in 
i trust to convey to her heirs, executors, &;c. ; but 

' in case A. should marry and have no children, 

1 then the property to belong to D, ; or in case of 

I ms decease before A., then to his children : — 

■ Hel<l, that A. took an absolute equitable estate, 

I with an executory gift over to D. and his chil- 

f dren ; and D. having died in the lifetime of A., 

: leaving no^ children : — Held, that A. was abso- 

lately entitled to the property. Jaekmi v. 

. AUle, 2 Keen, 590 ; 7 L. J., Ch. 133 ; 2 Jur. 

L ■ - 251, 

Conveyance of real estate to a trustee in fee 
in trust for one for life, and afterwards to her 
children equally. There being no limitation to 
! their heirs: — -Held, that the children took for 

life. Holliday v. Overton, 14 Beav. 467 : 21 
; J*} Lih. 769 ; 16 Jur. 346. 

A testator gave all his real and personal e.state 
in trust to divide the income, rents, interest, and 
profits equally amongst his children by name, or 
' such other as he might have at his death, or en 

ventre sa mere, providing as to the payment to 
I daughters half-yearly, and to their separate use, 

and the issue of any dying in his lifetime leaving 
issue, if not, their shares to the survivors ; and 
in case any of his children and their issues should 
die “ in the lifetime of any husband or wife with 
whom his children ” should have intermarried, 
he gave their shares to his then surviving chil- 
' dren, and the issue of such as should be then 

. dead, it being his will that none of his sons’ 

? wives or daughters’ husbands “should become 

; heirs to their children’s property,” and that none 

of his children should sell any part of his estates. 
Some of the testator’s children having died with- 
out issue in his lifetime Held, that each of the 
. surviving children took the share of his real pro- 

P<2rty, not for life only, but in fee, and of his 
personalty absolutely. Hudson v. Ball, 14 Sim. 
558 ; 9 J ur. 407, 

Beal estates were limited in remainder in 
trust for the next of kin of a married woman, as 
if she had not been married Held, that the 

’l YOL* XV. 
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next of kin took life estates only. Jjneas v. 
Brandreth, 28 Beav. 273 ; 6 Jur. (N.S.) 945. 

A testator, by will in 1826, gave real and* per- 
sonal estate to trustees in fee, in trust for his 
four nieces, M., B., B., and J., for their respective 
lives, as tenants in common ; and on the death 
of any of them, then in trust as to the share of 
her so dying, to stand possessed of and interested 
in such share for the child or children of such of 
them as should have died ; and if any of them 
! should die without Issue, then he directed the 
share or shares of her or them so dying to go 
to the survivor or survivors of them and their 
heirs, and to be conveyed to them and their heirs 
accordingly. B. and J. died leaving children. 
M. died a spinster. S. was a spinster and over 
sixty -.—Held, first, that the equitable fee was 
given to the children of the nieces, and secondly, 
that, seeing that S, was past the age of child- 
bearing, she was entitled to her own one-fouith 
share in fee, under the gift over to the survivor 
of the nieces. Maden v. Taylor, 45 L. J., Ch 
569. ^ 

A testator devised freehold property to trustees, 
their executors and assigns, in trust as to three 
freehold houses for the sole benefit of his two 
daughters F. and S., either to live in or let for 
their joint benefit; and shoukl either of his 
daughters die and leave no children or child, 
then either one of the houses, at the option of 
the survivor, to be sold, and the produce divided 
between the survivor and such of the testator’s 
sons as should be living ; but if either of his 
daughters should marry and have a child or 
children, then such child or children to have the 
mother’s share of the rents and profits of the 
three houses after the mother’s decease. On 
the death of one daughter without children one 
of the houses was sold, according to the direction 
in the wdll. The other daughter then died with- 
out children Held, that "the gift for the sole 
benefit of the two daughters of the testator gave 
them an estate commensurate with the estate 
in fee given to the trustees, and made them 
joint tenants in fee subject to executory gifts 
over ill the event of their dying leaving issue ; 
and that, this event not having happened, the 
joint tenancy in fee was unaffected, and the 
devisee of the survivor was entitled to the two 
unsold houses. Yai'roio v. Kmghtleu, 47 L. J. 
Ch. 874 ; 8 Ch. D. 736 ; 39 L. T. 238 ; 26 VY. r! 
704— C. A. 

A testator being seised of lands under leases 
for lives renewable for ever, in 1824 devised all 
his freehold leases and interest whatsoever to 
trustees, and the heirs of the survivor of them, in 
trust, after payment of the head rents, to apply 
the clear yearly rents to and amongst his three 
daughters during their respective lives, in equal 
shares and proportions, for their sole and separate 
use ; and in case any or either of his daughters 
should happen to die leaving lawful issue, then 
in trust, as to the share and proportion of such 
daughter so dying, to and for the use of such 
issue as she should by deed or will appoint, and 
in default of such appointment to the use of such 
issue equally, share and share alike ; and if any 
of his daughters died without issue, he directed 
that her share of the rents should go to and be 
paid to the survivors or survivor of them for the 
increase of her and their respective shares, to 
their separate use, and go to their lawful issue, 
subject to the like power of appointment among 
such issue ; and in case of the death of all his 
daughters without leaving lawful issue, then in 
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trust to pay the rents to his nephew during his 
life ; aiul after the death of his nephew, in case 
he should happen to die leaving lawful issue, in 
trust, as to one-half of his freehold and leasehold 
interests, to the use of the children of his sister 
in equal shares, and to their lawful issue ; and in 
case his nephew should ha 3 )pen to die without 
issue, then , as to the whole of his freehold and lease- 
hold iTiterests, to the use of the said children of 
his sister in equal shares, and to their lawful 
issue ; and in case they should be then dead, then, 
as to the whole, in trust for the issue of his 
nei)hew ; and in case of the deaths of his nephew 
and the children of his sister without issue, in 
trust to assign over the freehold and leasehold 
interests to his own right heirs ; and a power 
was given to the trustees to lease from time to 
lime as they should remain seised and possessed b>' 
virtue of the trusts in the will contained, with 
the consent of the person or persons then entitled : 
—.Held, first, that the legal estate was devised to 
the trustees during the existence of the entire 
series of limitations, and, secondly, that the 
daughters of the testator took equitable estates 
in quasi tail in their respective shares. Sherwm \ 
v. Kennu^ Ch, E. 138. 

A. devised his real and personal estate to 
trustees and their heirs, to sell, if expedient, i 
and invest in consols, and permit his wife, i 
durante viduitate, to receive the rents and 
dividends, and from and after her death or 
second marriage to divide the residue of his 
estate and effects between his children [without 
words of inheritance] : — Held, that (subject to 
the wife’s interest) the children took the real 
estate absolutely. Tatliwm v. Yeriwn^ 20 Beav. 
604 ; 7 Jur. (N.S.) 815 ; 4 L. T. 531 ; 9 W. E. 
822. See also Pollard^ In supra, col. 1420. 

Deduction from Interest of Eemainderman 
implied from Direction as to Prior Life Interest.] 

— A testator bequeathed to A. a share of the 
income of his personal estate, and directed that 
after A.’s death the share to which he would if 
then living be entitled should be paid to his 
wife E. In a subsequent part of the will the 
testator, after reciting that A. was indebted to 
him for a sum advanced to him, directed that 
the sum advanced should he retained by his 
executors out of the share of A. in the income. 
A. having survived the testator and died before 
the sum was fully paid off Held, that the 
executors were to retain the balance out of the 
income bequeathed to B. Kmqlit v. Sterry, 18 
Jur. 928. 

Substituted Legacies when subject to Limita- 
tions of Original Legacies.] — A legacy substi- 
tuted for another shall be raised out of the same 
fund, and subject to the same conditions. Testa- 
tor created a term for debts and legacies, and 
■ gave 1 ,000i^. to his niece, to be paid immediately 
after his decease if she should be then married"; 
if not, the interest of the said legacy to be paid 
her for life, to be calculated and i)aid to the day 
of her death or marriage; if she should die' 
unmarried, the legacy to lapse for the benefit 
of the estate ; and by codicil he gave her 2001 . , 
in addition to what he had given her by the i 
will : — Held, that the additional legacy is to be 
raised out of the same fund, and subject to the 
same conditions ; and the legatee having married 
after the testator’s death, is entitled* Crowder 
V. Clowes. 2 Ves. 449. 


A bciquest by a codicil of 1,006/., instead of 
1.500/. given by the will, is subject to the same 
limitations an<l restrictions which affected the 
1,500/. Freficott v. JMmiiHd.% 4 L. J. (o.s.) Oh. 
i'll. 

A testatrix, by her will, dated in 1832, directed 
the trustees of a fund over \vhi<^h she had a 
power of appointment to hold 1.000/., part 
thereof, on trust for her <iaughter E. for her 
separate use for life, with remainder to her 
husband, with rcmaiTider to her children, and, 
in default of children, as therein mentioned, 
among the other children of th(i testatrix. 8he 
then gave otlicr similar portions (l.Ot)O/. each) of 
the same fund on similar trusts for her two other 
married daughters, H.aml F., ami their Inisbancls 
and families. Afterwards, .H. and her Imsbfind 
becoming involved, the testatilx advanced them 
1,000/. out of her own moneys, takiisg their joint 
receipt for tlie same, and an acknowledgment that 
it was in discharge of the above legacy. After- 
wards, by a codicil referring trj the will, and to 
this payment and acknowledgment, the testatrix 
desire<.l the acknowledgment to becaueelled ; ami 
then expressing a fear of a deficiency of the trust 
fund, directed 1,000/. to be })aid to F. and 1,U()0/. 
to E., without any express directions as to the 
settlement of these sums Held, that the sums 
given to E. and F. in the codicil must be taken 
to have been given with the like restrictions, 
&€., as the similar amounts given to E. and F. 
in the will. Fenton v. Farinqton. 2 Jur. (N.s.) 
1120. 

Where testator by will devised residue to 
daughters as tenants in common, and afterwards 
made a codicil for a,n express purpose, but re- 
devised the residue to daughters, omitting w-orcls 
of severance, the codicil was construed by will, 
and they take as tenants in common. Jlatheivs 

V. Poionian^ 3 Anst,r. 727. 

By his will a testator gave 20,000/. to his 
dauglitcr for life, with remainder to her children, 
to be vested at twenty-one or death under that 
age leaving issue. By a codicil, “ instead of the 
20,000/.,” he gave 15,000/. to his daughter for 
life, with remainder to her children, ‘‘or the 
survivors” : — Held, that the gift by the codicil 
was not substitutional so as to make the limi- 
tations of it similar to those in the wall, and 
therefore that children wdm died after attaining 
twenty-one in the life of the daughter were 
exclu<icd as against the surviving children. 
Haley v. Manni.sfer, 23 Beav. 336. 

A testator bequeathed a legacy to trustees for 
his son for life, with remainder to his chihlren. 
Subsequently, by a codicil, reciting that he had 
given a legacy for the benefit of his son and his 
family, he revoked the legacy, and in lieu thererif 
made his son one of his residuary legatees: — 
Held, that the son was entitled to the share of 
the residue absolutely. Ilanj rmtoit v. PenJirnff-- 
ton, 34 L. J., Ch. 180; 10 jur. (N.S.) 834; 12 

W. 'E. 1047. 

A testator by his will gave two-thirds of his 
residue to his eldest son, with a gift over in case 
he died under twenty-five and unmarried, and 
he gave the remaining one-third to his second 
son upon similar terms. By a codicil he revoked 
so much of his will as related to the distribution 
of his residue, and gave to his second son 20,000/. 
sterling in lieu of his one-third of the residue, 
and he appointed his eldest son residuary legatee ; 
— Held, that the gift of the 20,000/. was absolute, 
and not subject to the same liabilities as the one- 
third of the residue. Alexander v Alexandei*. 
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f) Beav. 518. And see Boniuflhui v. O'KetlL 
Ir. IL 5 Eq. 528. 

testator bequeathed to A. B. an annuity of 
150Z. half-yearly for her separate use ; after- 
wards, on hearing that she was married (as she 
was at the time of the original bequest), he 
wrote on the margin of the will opposite the 
above passage, now Mrs. C. D., one hundred 
guineas per annum, in quarterly payments,” 
which he signed. The two handwritings were 
proved separately : — Held, nevertheless, that the 
annuity of one hundred guineas was in substitu- 
tion for the other, and that this was given to her 
•separate use. Jlarthi v. DrlnJiwater. 2 Beav. 
215; 9L. J., Ch. 247. 

A testator by his will gives 8,000?. to his 
brother for life, witli remainders to his wife and 
eliildren, and ('),00()?. to his sister B. for life, 
with remainders to her husband and children, 
and then, after two small bequests, the residue 
of his personal estate and effects to his sister C. 
absolutely. Afterwards, by a codicil, entitled by 
him a codicil to his will, he leaves to his brother 
an equal share of his effects with his sisters, 
^subject to similar limitations with those of the 
8.000?,, and then adds, “ my sister B. to have 
an ec]ual share with my sister C.” He makes a 
second codicil, repeating the two small bequests 
above mentioned in the same terms in which 
they w^cre given by his will, and appointing a 
third executor to act with the two otliers named 
in the will Held, that the effect of the codicils 
was only to equalise the shares of his brother 
and sisters, and that the substitutional share 
of B. remained subject to the same limitations 
for the benefit of her children which were 
<leclared concerning the 0,000?. given her by 
the will. Coohwti v. Ilancwch, Keen, 817. 
Affirmed, 2 Myl. & Cr. 611 ; 6 L. J., Ch. 56. 

A wife appointed 5,000?. to her daughter, but 
if she had a fortune of 25,000?. (over w'hicli the 
husband had a power of appointment), then she 
desired the 5,000?. to be divided between ]ier son 
and daughter, desiring that her husband should 
have a life interest therein : — Held, that tlie 
husband took a life estate, at all events. Larhy 
V. Ddrhjf, 18 Beav. 412. 

Testator by his will gave an annuity of 300?. a 
jeav to his grand-daughter A„ aiicl after her 
■death he directed that the said sum should be 
raised and paid among her children as she should 
appoint, and in default of appointment in equal | 
shares during their respective lives ; and he gave ' 
to his grand-daughter E. a like annuity, to be 
paid to her and her children in the same manner 
as the annuity thereinbefore given to his grand- 
■daughter A. By a codicil he revoked the devises 
of the vseveral annuities, and instead thereof gave ' 
to each of his grand-daughters A. and E. an | 
annuity of 150?., to be payable in the same ' 
manner as the annuities of 800?. : — Held (Rigby, ' 
L.J., dissenting, that the substitution of the 
•smaller annuities extended to the interests of 
the children of the grand-daughters. Freme's 
Edate, hi re^ Fmne v. /A/??, 64 L, J., Ch. 862 ; 
[1895] 2 Ch. 778 ; 78 X.. T. 366 : 44 W. R. 104— 
C. A. 

^ limitations when Implied in case of Cumula- 
tive Legacies.] — An additional legacy is subject 
to all the conditions attached to the previous 
legac3q unless there are express words to the 
coirtrary. ■ 

A testator gave his wife an annuity clxTring 
her widowhood. Eleven years afterwards he 


made a codicil, and thereby, after reciting 
that he had made too small a provision for his 
wife, he gave her, in addition to all other pro- 
visions, an annuity of 800?. for her life, for her 
sole and separate use. After his death the widow 
married again : — Held, that the gift in the 
codicil was not subject to the condition of widow- 
hood, and that, therefore, she was not deprived 
of it by her second marriage, 2IaH v. 19 
W. R. 482. 

A bequest by will of an annuity to a married 
woman for life, for her separate use ; by codicil, 
a legacy of 300?., “in addition” to that in the 
will ; by a second codicil, a bequest of furniture 
and money in the house to the same legatee, 

“ for her own use and purposes ” : — Held,' that 
the 30u?. must follow the trusts of the annuity ; 
but not so the legacy in the second codicil. 
Wartoteli v, HawUits, 5 Be Gr. k Sm. 481 ; 21 
L. J., Ch. 796 : 16 Jur.902. 

A testator by his will gave a legacy to his 
daughter for life, for her separate irse, with 
remainder to her children. By a codicil, headed 
as “ instructions to his solicitor,” to add to liis 
will, he gave another legacj^' “to his daughter 
and children for their sole use and benefit^ &c., 
&c.,” and one-third of the residue “ to his daughter 
and children for their sole use and benefit” : — 
Held, that the daughter took a life interest in 
the gifts by the codicil. Cator v. Chtor, 14 Beav. 
463. 

Bequest of 1 ,000?. to A., the interest of 2,000?. 
to B., and at his death to his children, the sum 
of 1,000?. to D., the sum of 1,000?. to B., in addi- 
tion to 1,000?. before mentioned : — ^Heid, that 
the former legacy to B. was of pounds sterling, 
and that the gift to his children was of an abso- 
lute interest in capital ; held, also, that the 
reference to the former legacy in the latter gift 
to B. did not diminish the previous legacy, and 
that the latter legacy was given to B. absolutely, 
and not to him for life, and then to his children. 
Legacies given “in addition to” previous gifts 
to the same person only partake of the same 
incideuts where the former gifts are absolute or 
defeasible ; but the doctrine has never been 
extended so far as to alter an absolute gift of the 
latter legacy into a gift to the legatee for life, 
and after his death to other persons. Ilami v. 
Puller, Kay, 624 ; 2 Eq. R. 1085 ; 28 L. J., Ch. 
.548; 2W. R. .510. 

Where testator by his will gave annuities to his 
sister A. and other females, which he declared 
by a general clause were for their separate use, 
and by a codicil gave “ to each of his sisters 100?. 
a year in addition to the legacies given by the 
will” -—Held, in the case of A., that the 
annuity given to her by the codicil -was also 
for her separate use. Day v. Croft, 4 Beav. 
561. 

After a legacy in stock in 4 per cent, consols 
bank annuities, a legacy to same persons of an 
additional sum of 200?. was to be paid out of the 
4 per cents., and was held pecuniary. Beam v. 
Ted, 9 Ves. 146 ; 1 Smith, 112. 

When a life interest in a legacy is given by 
, will wdth limitations over, and by codicil another 
legacy is given to the same legatee, in addition 
to the former legacy, the legacy given by the 
codicil is not prim^ facie subject to the same 
limitations as the legacy given by the will. B:Ul 
Y. JomB, 87 L, J., Ch. 465-— L.C. 

A father bequeathed to his daughter an 
annuity, and. also, in case she did not marry 
before the age of twenty-eight, a legacy of 

46—2 ^ 
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1,000/. By a codicil on the same paper, he pjavc 
her furthermore 5,000/. upon the terms herein- 
before mentioned.” A suitor of the daughter 
wrote to the testator after the date of his will, 
and liefore she attained twenty-eight, proposing 
to marry her, in answer to which the testator 
stated what provision he meant to make for her 
in his lifetime, but did not mention the above- 
intended testanientaiy dispositions. He added, 
that the marriage had his f^^ualified consent, but 
that he must hear from his daughter before he 
ma<le it absolute. Tlie (laughter wrote to the 
testator, expressing her consent, to which, being 
very ill, lie replied that he could not appcuiit a 
time to attend to business. He shortly after- 
wards died, without making aiy further com- 
munication on the subject, and subsequently the 
marriage took place before the daughter attained 
twenty-eight: — Held, that the 5,000/, was sub- 
ject to the same condition as the 1,000/. 
Yomfe V. 8 Do 11. M. k G. 75(> ; 20 

L. j., Oh. ar>2 ; 3 Jur, (N.s.) r.03 ; 5 W. K. 
304. 

By his will, a testator devised and bequeathed 
his real and pei’sonal estate to trustees, upon 
trust to invest 2,000/., and stand possessed of 
1,000/. upon bi'ust for his daughter Mary and her 
family, and upon trust to pay the interest of the 
other 1,000/. to his son John for his life or 
solvency ; and after his death, insolvency, or 
bankruptcy, in trust for his wife for life, and 
afterwards to divide the capital among her 
children and issue; and in default, as therein 
mentioned. The testator then directed that, 
subject to the 2,000/., the trustees should stand 
possessed of the residue of his estate and effects, 
in trust for all and every his child and children, 
in equal shares, and the several heirs of their 
respective bodies except as to John and his 
children and their issue, whose share, in conse- 
quence of the 1,000/. set apart for him and them 
as aforesaid, shall be rated at 1,000/. less than 
the share of any other of my children ”) ; and in 
case there should be a failure of issue of any of 
such children, then, as to the share or shares of 
him, her, or them whose issue should so fail, to 
the use of the other or others of them, as tenants 
in common, and the several heirs of their respec- 
tive bodies ; and in case there should be a failure 
of issue of all such children, then to the use of 
such one child, and the heirs of his or her body. 
The testator left Maiy and John his only children, 
and died seised and possessed of both freehold 
and leasehold estates : — Held, that the exception 
in the parenthesis did not alter the gift of the 
share of the residue to John, so as to make it 
liable to the same trusts as of the 1,000/. Green 
V, Grem, 3 Be G. & S. M. 480 ; 18 L. J., Ch, 465 : 
14Jur. 74. 

Testator gives 24,000/, upon trust, as to 6,000/. 
to pay the interest to S. B. (his niece) during 
her life, and after her decease the principal 
among her children ; if she should die without 
issue, over. He declares similar trusts as to 
three other sums of 6,000/. (making the remain- 
der of the 24,000/.) for his three other nieces and 
their children. Proviso, that in case any of his 
said nieces should marry without such consent 
as therein prescribed, each, <kc., so marrying 
should forfeit the interest of her 6,000/., and all 
other sums to which she might be entitled under 
his will, and the respective sums of 6,000/,, and 
all such other sums, &:c., should fall into his 
residue ; and he gives the residue in tmst for his 
two nephews and their children ; in case of the 


deatli of eithei' w'ithout issue, his moieiy to go. 
over to, and be divided aiuong. his said nieces. 
Afterwards, by codicil, he gives to each of his 
nieces 2,000/. in addition, “subject to the same 
powers, provisoes, directions, and limitations, as 
are contained in the will respeetiiig the sums of 
fj.OOO/.” H. B., wiu> was of age at the date of 
the will, marries without the ctmseiit required: 
—Held, a forfeiture extending not only to the 
future interest of her 6JH)0/., hut to the capital, 
and als<j to the 2,00n/. given by the codicil, and 
to a fund set apart to answei* an annuity to 
which S, B, would otiierwise have been entitled 
on the death of the annuitant. Whether the 
forfeiture would also extend to lier share of the 
residue in the event of the c(mtiiigenev upon 
which it is given over to the testator’s'' niece, 
qinei'e. IJ(N/d v. Brnnion^ 3 Mei*. 108; 17 
K. H, 33. 

A testator appointed 10,000/. each to his 
younger children, and all the residm* to his 
eldest son ; and he directed the income of the 
whole, unt.il the youngest should attain 
twenty-one, to be applied in the maintenance (jf 
the minors. In the event of a younger child 
dying under twenty-one, he appointed his 
share to the eldest son, “in addition to the 
residue” : — Held, that the share of a younger 
child who (lied under twenty-one was not pay- 
able to the oldest until the youngest child 
attained twenty-one. Bnjfteld v, Currie, 2T 
Bear. 284. 

A testator gave the interest of his residuary 
estate to his mother for life, and afterwards one- 
half of the interest to his Imother and one-half 
to his sister. Upon the death of the sister the 
capital was to go to her children, if any, and if 
not to his brother. Upon the death of his 
brother the ca{)ital wms to go to his children. 
The sister died without children Held, that 
the children of the brother took no interest in 
her moiety. Tatmill v. Tatnall, 10 Beav. 
509. 

A testatrix directs that her trustees (who were 
also her execurors) should, within a year after 
her decease, pay to the several persons named 
in a schedule to her will the sums set opposite to 
their respective names, as vested and transmis- 
sible interests ; in a subsequent clause she gives 
3,000/, to the trustees, upon trust to invest the 
same, and pay it to A. on her attaining twenty- 
one, with a proviso that it should tali' into the 
residue if A. died under twenty-one. By the 
schedule to her will she gives to her executors 
600/. in trust for A., in addition to tlie 3,000/. 
given by the wall Held, that the legacy (-»f 
600/. was not affected by the contingency to 
which the 3,000/. was subject, but vested’ im- 
mediately. Tilbury v, WaliefonL 5 L. J. (o.S.) 
Ch. 73. ' ' 

Gift of a share “in addition” : — Held, under 
the circumstances, not liaide to the same con- 
tingency as the original share. A testator 
devised an estate to A. and B. successively foi: 
life, and, after their deaths, to sell and divide 
the produce between his grandchildren who 
should be living at tlie decease of the survivor 
of A. and B., except his grandsons K. and J., 
neither of whom was to receive anything: and 
he directed that the shares which would be 
otherwise payable to them should be paid to his 
grand-daughter S., “in addition to her own 
share.” E. and J. survived the tenants for life, 
bub S. predeceased them : — Held, that the two 
shares passed to the representatives of S, Khuj 
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V. Tootel, 2o Beav. 23. 
re^ ante, col. 968. 


4, Conditions, 
See Condition 


5. Validity. 


was, on the decease of the last surviving annui- b. Uncertainty, 

tant, to be }>aid and transferred to the survivor i ^ -n x -u i n -i 

of the two nieces ; and the testatrix .leclared f T, 

that the respective legacies, by her will, given to 7’- the meaning he not 

the two nieces, shonld not lapse in the fvent of J “f a™ve at a 

either of them dying without issue in the life- a®?T,T 

time of the annuitant Held, first, that, on the ^ The ’dA’ 

decease of one of the annuitants, her annuity b f, an intestacy for 

acoruocl for the benefit of the two nieces, and not ^ frwbHTd 

for the general residuary legatee ; secondly. that, i - ir; i/- 1 +t * ""no ’ ^ 

under the circumstances, one niece having died ^ b 'bt-t ^ will' f f ^ -t • . 

without issue in the lifetime of one of the Wii- rfl V™ ““.®®r‘amty, it is not 

taiits, the surviving niece took the share of the f T v° 

iiieee so dying absolutely, and not for life only, “1 • J ‘"i "V w? 

with limitations over for the benefit of her chih “^tended by the testator ; but 

dreu, like the limitations declared of her own 1 ° meaning, 

original share, on the ground that there was a f •"• i i -u 

new gift to the surviving niece; and that in "'°rd^, 

general a new unqualified gift will not be made ^ descended, and 

subject to the restrictions imposed on a prior *** 

gift in the will. JBoodU v. PuHiiyton, 16 Jur. l. “h. 204 

Every word in construction of will is to have 
in X* .e T <»* X SI 6f^6ct, if not inconsistent! with general intention, 

which is to control. If two parts are incon- 
in Case of Subst^^^ and Cumulative Legacies.] sistent, the latter prevails. If a meaning can be 
Legacy DuTi, sub tit. Eevenue. collected, but it is wholly doubtful in what 

maimer it is to take effect, it is void for uncer- 
Disinlierison of Heir-at-Law, when implied.] — tainty. Constantine v. Constantine, 6 Ves. 100. 
An heir-at-law may be disinherited by words of 

necessary implication. Curly y. Burly, S Cl. k, Uncertainty as to Purpose.]— A testator gave 
F. 763. Affirming 2 Dr. & Wal. 463. to his executors beneficiall}", in equal propor- 

An heir-at-law is not to be disinherited unless tions, all his property which he might not dis- 
by express words: and unless it be distinctly pose of, subject to his debts and any bequests 
pointed out to whom the estate is to go it which he might afterwards make. He after- 
devolves upon him, Salter Y,Camna{jh,ljyv,k wards made a codicil in these words: “In a 
Wal 668. codicil to my will I gave to the Corporation of 

Where there is uncertainty in a will whether Gloucester 14,0007. In this I wish my execu- 
property has been devised or bequeathed from tors would give 60,0007. more to them for the 
the heir-at-law or next of kin, the proper course same purpose as I have before named. I would 
is to allow the property to go as the law directs also give my friends (several were named with 
in cases of intestacy. It is not enough to shew large legacies), and I confirm all other bequests, 
that a testator did not intend to die intestate ; and give the rest of my property to their execu- 
it must be shewn distinctly that some person tors for their own interest.” Ho other codicil 
has been substituted for the heir. It is a rule was produced : — Held (affirming a decree of the 
of law that the heir-at-law is not to be dis- court of chancery on a bill filed by the Cor- 
inherited unless by express words or necessary poration of Gloucester claiming the two legacies), 
implication. Hall v. Warren, 7 Jur. (N.s.) that the purpose of both the legacies must be 
1089: 5 L. T. 190; 10 W. B. 66. S. P., held to be the same, and that both failed for 
Bout ell V. Moliun, Pre. Ch. 381 ; Johnson v. uncertainty of the purpose. Bloueester Cor- 
Telford, 1 Buss. & M. 244 ; 8 L. J. (o.s.) Ch. 94 ; poration v. Oshorn, 1 H. L. Gas. 272. Affirm- 
Kellet Y, Kellet, 1 Ball & B. 541 ; 3 Dow, P. G. ing 3 Hare, 131 ; 13 L. J., Ch. 54 ; 7 Jur. 
248 ; Berry v. Usher, 11 Ves. 92. 1125. 

It is a rule in equity to give the turn of the 

scale in favour of an heir, and the court always As to Condition,] — ^A husband devised 

inclines in his favour, and will allow artificial an<l bequeathed all his property, consisting of 
reasoning to prevent his being disinherited, premises held in fee, and leaseholds for years, 
Orahtree v. Bramble, 3 Atk. 689. Parsons v. together with other personal property, to his 
Freeman, id. 747. wife, “ on the condition that my wife shall retire 

An heir is not to be disinherited, unless by immediately after my death into a convent of 
express words or necessary implication, and the her own choice.” There was no gift over : — 
same rule holds with respect to an heir of Held, that this was a condition subsequent, and 
customary lands. Gascoigne y. BaTlier,% void for uncertainty. Buddy y. Gresham, 2 

london iCify') y. Garway, 2 Vern. 571. L. B., Ir. 442-^C. A. Beversing 39 L. T. 48. 
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As to Limitations.] — A gift *‘of the upper 

storey of four specific houses or sbo}>.s, to be 
occupiefl by the several members <au(l descen- 
dants of K. T. C., and L. K. W., as already 
propoBecb” i.e. as the context shewed, as a family 
house for the use of two separate families, is void 
for mjcertainty, and as denoting an intention to 
create a perpetuity. Yeap Ckoali Keo v. Omj 
Chemj JVro, L. 11. (> P. 0, 381. 

Testator gave his bank stock to trustees, in 
trust for K. lb fm’ life, and his funded property 
1o the same trustees, in trust for W. \L E. for 
life, and after his in trust for his issue ; 

and he directed the trustees, after the decease of 
E. Ib, to pay the dividemis of his bank stock to 
W. H. E. for life, and after liis decease to a|’>])ly 
the dividends and ea})ital for the benefit of tiic 
children or child of W. It. E., in such maniiei’ as 
he had directed respecting his funded property ; 
and should W. lb E. die without issue, male or 
female, of his body lawfully begotten, then he 
directed the trustees to apply his funded j^roperty 
and bank stock for such charitable or other pur- 
poses as they should tliink lit, without being 
accountable to any ])erson ; and he gave the 
residue of his personal estate and elfects, wines, 
pictui-es, plate, books, and furnitiu-e, toW. K, E. : 
— Held, that the ultimate trust of the funded 
property ami bank stock was not too remote, 
but was void for uncertainty, and that the 
residuary clause was general. Ellh v. Solhy, 
7 tlim. 352 ; 4 L. J,, Ch, 69. Affirme<l, 1 Myl. Ci\ 
286^; 5 L. J., Ch. 214. 

E. by deed conveyed several sums of money, 
secured by mortgages, amounting to 60,01)02., to 
trustees in trust, to be lai<l out in the purchase 
of lands to the us<i of himself for life, remainder 
as to suras to the amount of 28,0002. to his wife 
fo? life, remainder to his son K for life, with 
several remainders over, remainder to J. in fee ; 
and as to suras amounting to 23,0002, to Ib 
for life, with several intermediate remainders, 
remainder to J. in fee ; and as to one particular 
mortgage of 8,5002. and .some leasehold estates to 
secure annuities, the surplus to K. with power 
of revocation. By his will he gave the lease- 
hold estates and the mortgage of 8,5002., together 
with another mortgage of 6,7002., in trust to 
secure the annuities, the surplus, interest, or 
rents of the lands purchased to be paid to E. 
for life, atid to be settled in the same manner as 
his other estates : first, these mortgages are to 
be considered as real estate ; secondly, it being 
uncertain wliich of the limitations they were to 
follow, they are disposed of and passed to K. as 
heir-at-law, ami from him to his general devisee, 
E., who having <lied intestate as to the real 
estate, they go to the heir-at-law, D. Zedw v. 
Devo'Mlure 2 Bro. C. 0. 189. 

Bequest of share of residue to K. and O,, “ but 
in case K. shall die before he shall actually have 
received the whole of his share and without 
leaving issue living at his decease, then, and in 
such case, and whether the same shall have 
become due and payable or not, such part or 
parts as he shall not have actually received to be 
paid to G.” K. died unmarried, without having 
received any shai-e of the residue Held, that 
the gift over was not void for uncertainty, but 
took efiect, Joknmt v. Croolt, 48 L. J., Ch. 777 : 
12 Ch. D. 639 ; 41 L. T. 400 ; 28 W. E. 12. 

A testator devised his estate to trustees to pay 
the rents to his widow during her life, and after 
her decease to his four children equally; aitd 
after the decease of any of his children leaving 


^ issue, tbeii lie gave to su(!h issue flie share of his 
I or her parent in the rents ujiti! the deeeas(M>f his 
j last surviving child, when he «lirecte<l that his 
; estate slnadd be sold and tiie proceeds dividerl 
j aniongst the Issiui of his ehildivn equally; the 
: children oi each uf his sons and daughters to 
j receive one-fourth part. Ami in ease any of his 
■children Klnmhl die without leaving is>ue, then 
j ho ga,ve tlie share of such t>f them unto the sur- 
^ vivors or survivor of them, and tlie issue of siudi 
! of them as should have died leaving issmv Two 
I of the children died unmarried, and it was eon - 
! tended mi behalf of tin; issue of the iast surviving 
I child, that there was an intestacy as to these two 
.shares: — Held, tiiat then; wals no intestaev. 

; Booth, In n\ lo L, T. 327. 

I A testator (passing over his lieir-at-law. the 
■ son of his ileeeastMl elder iirother) gave 1,0002. to 
! the testators father for life, ami after his death 
; to be continued to the testator’s y(iunger bi’other, 
j and proceeded thus : ‘'and after his deatli to be 
continued to my next nearest heii’, and so on. 
This pro}K‘rty is not meant to be <.lispose<l of ]>y 
any of the family” : — Held, that tiie ultimate 
limitatioipwas void for uncertainty. T homo. son 
V. Monos, 5 Beav. 77 ; 0 Jiir. 403. And sec lions- 
Jidd V. Ashton, 2 Jur. (K.s.) 193 ; 1 W, lb 259. 

Orflcr in which property devolved under the 
limitations in an ungrammatical will to the issue 
male and female of persons to whom, estates for 

_ TT. , -IT.- . _ . 


general residue, “ho gave to her 10,0002., to be 
invested in the names of trustees, the interest to 
be paid to her for life, and then to his daughter, 
and his house, furniture, plate, wines, Ac., at 
K. E., in short, the whole of his property at luA 
decease, except cari'iages and horses and liis gold 
repeater; and it was his .further wish that she 
might continue in either house (but not to 
change) and have the use of the same for life, 
wines, spi.rits, included” Held, that the codicil, 
except so fai* as it cut down the residuary gift to 
the wife to' 10,0002., was void for uncertain tv. 
Bohor V. Meicton, 2 Beav. 112 ; 8 L. J., Ch. 3U6 ; 
3 Jur. 649. 

A testator devised land to A. “ for his life and 
the life of his heir” : — Held, that the devise was 
legally valid, and that the eft’cct was to give to 
rbe devisee an estate during his own life and the 
life of the person who should be ascertained to 
be his heir at the time of his death. A mos, In on, 
Cavvier v. Pdco. [1891] 3 Oh. 159 ; 65 L. T, 69 ; 
39 W. Ib 550. 

As to Persons.]— Devise to the descen- 
dants of S., now living in or about 8.. or hereafter 
living anywhere else Held, good. ‘ Crosslett v. 
Clare, Ambl. 397. 

Devise in trust for a son of the te.stntor s 
nephew, A., at the age of twenty-four ; if he 
have no son, to A., sou of the tekaror's grea,t- 
ne])hew, B. ; but if neither have a son then to a 
sou of the testator's great-niece's daughter, raking 
his name ; whoever should take, n<yt to be put in 
possession of any of the testatoi‘'’s effects until 
twenty.four, nor the executors to give up their 
trust till a proper entail be made to the male lieir 
by him ; is an executory trust in tail for an only 
son of A. in ventre at the testator’s death, anil 
not void for uncertainty, nor too remote. Blaek-^ 
hurm V. BtaUes, 2 V. k B. 367 ; 13 lb lb 120. 

A testator, who had long resided in India, gave 
a legacy “ to J. who resided at A. when 1 left 
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imcertainty, Curtis v. LuJtm, 5 Beav. U7 : 11 
L. J., Oh. 380 ; 6 Jur. 721. 

A testator bequeathed five leasehold houses, 
having about fifty-four years to run, to his 
daughter for life, with remainder to her chil- 
dren ; and after -the expiration of any of the 
i leases, he directed his trustees to convey to his 
daughter and her children one or more of the 
five freehold houses of equal annual value, or as 
near as could be, to the expired leasehold 
Held, that the decree was neither invalid for 
remoteness nor uncertainty. Wood v. Brew, 33 
Beav. 610. 

A testator directed a general accumulation 
of his real and personal estates during the lives 
of his three sons, grandsons, and the issue of 
such grandsons who should be living at his 
death ; and that his personal estate should be 
laid out in the purchase of real estates, and that 
his trustees should stand seised thereof, and of all 
other his real estate, upon trust, during the lives 
aforesaid, to receive the rents and profits, 
and from time to time “ to lay out and invest 
the money to arise from such rents and 
profits in such purchases as he had thereinbefore 
directed to be made with his personal estate, and 
should from time to time collect and receive, and 
lay out and invest, the rents and profits” of 
such real estate “ in the maimer thereinbefore 
directed with respect to the rents and profits of 
the hereditaments originally purchased.” He 
also directed that the trustees should from time 
to time cut down such timber as should be upon 
the lands devised, and directed to be purchased 
as should be fit to be cut down, and should sell 
and dispose of the same, and should lay out and 
invest the money arising by such sales in such 


England, or to his heir: 
trators, or assigns.” J. P. 
lifetime :-™Held, that the 
uncertainty. Waite v. Tt 
E. E. 161.“ 

The testatrix gave certain freehold and lease- 
hold premises to trustees, in trust, after the 
decease of M. 1,, to dispose of and divide the 
same unto and amongst her partners, who should 


adminis- 


purchases as thereinbefore directed to be made 
with regard to his personal estate, and the rents 
and profits of his real estate. And he further 
empowered his trustees, “ until a convenient 
purchase or convenient purchases could be made, 
to permit such part of his personal estate as was 
then invested in the funds, or consisted of 
securities for money, to remain in such funds or 
upon such securities, and to invest or place out 


the money to arise from such part of his personal 
estate as should not at his decease consist of 
money, and from the rents and profits of the 
hereditaments to be purchased, or from the sale 
of the timber, in the government funds or real 
security, and from time to time to sell and call 
in the tsame, and again invest the same as his 
trustees should think proper, until a convenient 
purchase could be found, or until a sufficient 
sum should be accumulated to make a proper 
purchase.” And after the death of the survivor 
of the persons during whose lives the accumu- 
lations were to be made, the testator directed a 
partition to be made by his trustees of his 
estates, and the whole thereof to be divided into 
three lots of equal value, or as near thereto as 
possible, and that the premises contained in one 
of such allotments should be conveyed to the 
use of “ the eldest male lineal descendant then 
living ” of each of his three sons, with remain- 
ders over : — Held, that the devise was not void 
for uncertainty ; also, that the question of 
uncertainty had not been disposed of in any 
previous decision upon this the Thellusson will. 
Theihmon v. Mendleshum {Lord')^ 7 H. L. Cas. 
429 ; 28 L. J., Ch. 948 ; 5 Jur. (N.S.) 1031 ; 7 


Where Class to he ascertained at some 

Puture Time.] — ^A testator bequeathed leaseholds 
in Church Street, having sixty years unexpired, 
and as to which there was no obligation on the 
part of the lessor to renew, to A. for life, with 
remainder to the children she should leave, and 
in default to E. He bequeathed to trustees 
other leaseholds upon trust, to accumulate the 
rents until the leases of the Church Street pro- 
perty “ should become nearly expired,” and then 
to aj>ply such part thereof as should be necessary 
in the renewal of the Church Street property 
“for the benefit of the respective persons to 
whom he had before by his will given the same,” 
and the residue, after answering the purpose 
aforesaid, he gave to his residuary legatees. The 
testator died before the Thellusson Act came into 
o-peration : — Held, that the trust for accumula- 
tion and renewal was void for remoteness and 
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thi; Kame to any niece or female relative of A., i 
pT<>vKled sbe niarries a pei-son of the name of 
residiiii^^ in the county of T,, and who has been 
born and reared a Koman Catholic ; but the said 
bepucBt is not to vest in the niece or female 
relative of A. so mai?rying a B. until five years 
after the death of A. :■ — Held, to be void for 
remoteness, and, on appeal, to be void for uncer- 
^C^A I-** B., Ir. 49<i 
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“Priends construed << Kindred entitled 

on Intestacyd’J^A testator devised freehohi 
lan<i.s to his wife for life, provided she remained 
mniiarried, and directed that on her death or 
marriage the lands should revert to his frieurls, 
and be their property. With the exception of a 
tew nominal legacies, he bequeathed to his wife 
all his personal and chattel property absolutedy, 
and appointed her sole residuary legatee Held, 
u])on the construction of the will, that the words 
*‘inj fnends” were capable of ineanuiL^ the j 
testator’s kindred who woidd have taken his 
interest in the lands but for the interposed 
devise to his udfe ; that the devise over, on the 
death or marriage of the wife, was not void for 
uncertainty : and that upon her death the testa- 
tor's heir-at-iaw’ became entitled under the devise 
(AHujiui V. Tiaiide.n, 4 L. E., Ir, 585. 

y— 0ift to A» or B.”] — Bequest to A. or B. 
vokI formiicertainty : if discretionary in C., it is 
gt»oa. V. 7 Ves. 128. ' 

Testator directed the interest of her residuary 
estate to be applied in defraying the expenses of 
the education of her nephew's, George and Charles 
ami the principal to be applied either in binding 
them apprentices at the age of fourteen, or to be 
reserved till they attained twenty-one, to com- 
mence business. “ In the event of George and 
Charles (both or either of them) being settled 
before this will comes in force, I provide that 
the next boj' (James or Henry) have the benefit, 
and so^ on.” George and Charles survived the 
testatrix, but tUed under twenty-one :-~Held. 
that James and Henry were entitled to the 
residue. Pveatmidge v. Groonibridge^ 6 Sim. 171. 

— Where Object Charitable. ]~-A testator, 
by deed-poll, duly inrolled in chancery, con- 
veyed to trustees a piece of land and cottages for 
the purpose of an hospital for ten aged or infirm 
poor persons, preference being given to particular 
parishes. By his will, made in 1882, he charged 
his copyhold and freehold estates with his debts 
and funeral expenses and legacies, and gave the 
residue of his personal property to the trustees 
ot the decHl-poll upon trust to build an hospital 
on the .site of the premises conveyed by the 
deed-poll, and to employ the income of the 
remainder in insurance and repairs, and paving 
1 W. or more to each of the ten poor inmates, "and 
the ultimate balance (if any) to aged and 
deserving poor of either sex as out-of-door pen- 
sioners. The testator died within twelve months 
from the execution of the deed-poll, which there- 
fore became void under the statute of mortmain, 
tpon lurther consideration in an administration 
act ion Held, that the ultimate gift of the 
balance of the dividends failed for uncertainty, 
and that the legacies must be paid out of the 
proceeds of the real estate, and the debts and 
funeral expenses in the first instance out of the 
^’^7 Martm v. Freeman, 

5b Jj. i. ado. 

A direction was given by a testator , to the 


commisHioiiers of cliaritable donations and 
bequest. toajqJy the balance of the inteu'cst, on 
a sum be(jueathed to them, for the benetit and 
maintenance, and to enable the families of his 
late workmen at B., or tlieir children, to become 
appreriti<xd, or ta emigrate abroad H<dd, that 
the attempt to construe tin.* bequest as a gift to 
individiirils failed tar mmTUiuitw {’/dUmoju^'e 
In re, 27 L. IL, ]r. 18. And see Charit^ 
able Donations CommhmoHeri^ v* Deetj, ante. col. 

And HVe sub (JHAUITABLK LXtGACIES. 

post. ■ ’ 

Barol Evidence, when Admitted.]— Parol 

evKlence admitted to asnu'tain the pei’son the 
testator iiitemhnl should take a legacy. Jiodimm 
V. Jldeh, Pre. Ch. 229. 

ihii’ol evidence may Ixi received in ease of 
uncertain deseript ion of a i>erson in a will. Edqe 
V. haldnhiry, Ambi. 71 ; 1 Ves. Sen. 280. 

(.Vfhaleral pi'ocjf may be allowed to make 
certain a person or thing ticjscribed in a will. 
taldieotw Hodgaon, 2 Vern. 598. 

Devise to “ Mr. N., kinsman of M'r. E. .KT., if 
the house of loriis will allow his right to be 
Lord Viscount H. ; but if their lordshii^s do not 
confirm the title to him. then over,” good. The 
devisor having in his mind the notion of an 
individual, the court will search for fho person 
that conforms to the description given. And as 
to the condition, devise to one wdio is suing for a 
certain estate in case he fails in that suit.‘and if 
he succeeds over, has been held good. 'Fhwal 
iEarl) V. Blalie, 2 Moll. 50. 

Property the Subject of 
u-m.J — Testamentary pajiers in this form: “I 
leave and bequeath to all my grandchildren, and 
share and share alike and, “further, I appoint 
K H. and E. E. my trustees for all my grand- 
children and nieces ” : are void for uncertainty, 
and pass no interest in the real estate. Mohun 
V. Mohm, 1 Swanst. 201 ; 1 Wils. Ch. 151 ; 18 
E. K. 58. 

One bequeaths to her grandchild A. some of 
her best linen ; this void for the uncertain tv, vet 
the court recommended it to the executor to gh’e 
some of the best linen to the legatee A. Bequest 
of such of the best linen as the executor should 
think fit, or as the legatee should choose, had 
been held good. Fech v. IlaUey, 2 P. Wins, 889. 

A statuary bequeathed articles used in his 
business by their technical names, some of which 
were very obscurely written. Eeference directed 
to ascertain wliat was meant, the master taking 
to his assistance persons skilled in writing, and 
acquainted with articles used bv statuaries 
Goblet V. Eeeehg, 8 Sim. 24 ; 9 L.\T. (o.s.) Ch 
200. ,sY’^ 2 Euss, & M. 624. 

lestator first gave all his property to trustees 
npoii certain trusts, and secondly directed that 
the trustees, from the commencement of the 
fifth year from the date of his decease, should 
set apart annually 10 per cent, upon the gross 
income of his estate to be invested as additional 
capital in some good and valid medium of iirofit 
or interest, in order that the new income derived 
from that might go to increase the benefits 
mtendeci by the former. He then proceeded to 
dispose of the remaining income .—Held, that no 
partial intestacy was createtl by the direction as 
I? dispositions of 

the bulk of Ins property were to lie treated as if 
It did not exist. Thomjjmm v. Thmqmn, 1 Coll 
C, C. 898 ; 8 Jur. 839. 



daughters took absolutely all the testator’s per- 
sonal estate not retained by the trustees for 
capital ; but that what was so retained was to be 
considered as annexed to, or as passing with, the 
H, and W. estates to E. H. Horsjield v. Ashton^ 
2 Jur. (N.S.) 193 ; 1 W. E. 259. 

Testator bequeathed to his wife the interest 
and dividends of such stock as should be stand- 
ing in his name at his decease during her life, 
and he directed that at her decease one moiety 
of such stock, “ subject to, and after deducting 
such premium or sum of money as should be 
necessary for the renewal of the crown lease of 
the leasehold messuages which he purchased of 
Sir H. T., in case he should not have renewed 
such in his lifetime,” should go to his five 
children. In a subsequent part of the will he 
gave to his son G. all his leasehold houses, which 
he purchased of Sir H. T., to hold to his said son 
and his executors, &;c., for the then existing term 
or terms therein, and “all benefit of renewal 
aforesaid,” for his and their own use and benefit. 
At the time of the widow’s death the lease was 
subsisting unrenewed : — Held, that there was a 
gift to the son out of the consols of a sum of 
money sufficient to effect the renewal of the 
lease. Blchards v. Richards, 2 Y. & C. 0. 0. 
419 ; 7 Jur. 715. Affirmed, 13 L. J., Ch. 344, 

Where testator devised all his houses at S. to 
trustees, to convey to his daughter M. such one 
as she might choose, and to convey all the others 
to his daughter C., and M. died in his lifetime : — 
Held, that the gift in favour of C. had failed. 
Boyces, Royce^l^^im.AlQ. 

A testatrix gave such of her jewels as should 
at her death be deposited in her jewel-box at 
Eundell & Bridge’s to persons whose names 
would be found written on a paper contained in 
the box, and bequeathed the rest of her jewels to 
A. B. ; two y^ears before her death she became 
the subject of a commission of lunacy, and no 
jewel-box was then, or at the date of her will, or 
at her death, deposited at Eundell & Bridge’s, 
nor was there any written paper designating who 
were to take the jewels: the intended gift of 
the jewels wholly fails. Jermnyliani v. Jierbert, 
4 Buss. 388 ; Tam. 103. 

Gift of the residue of a fund after the appli- 
cation of an undefined amount to a void charity 
is void for uncertainty. Att.-Gen. v. Illnxman^ 
2 J. &W. 277; 22E.R. 119. 


words : “ I give to my executors the sum of 1,000,^., 
upon trust to be invested in the funds of the 
Bank of England, during the lives of the sur- 
vivor or survivors of them, for the widows of 
J. S. and T. D., to be divided between them, 
share and share alike.” The testator appointed 
two executors of his will. One of the widows 
died in the testator’s lifetime ; the other widow 
survived the testator, and received the interest 
of the 1,000?. during her life : — Held, upon the 
death of the surviving widow, that the bequest 
was void for uncertainty, and belonged therefore 
to the residuary legatee. IIoifnuDi v. IXaaliea. 
3 Myl. & K. 376. 

Testator devised all his real estates (except the 
hereditaments thereinafter particularly devised) 
to trustees on certain trusts. In a subsequent 
part of his will he devised his farm in A., in the 
possession of T. H., to T. E. He had two farms 
in A., both of which were in the possession of 
T. H., but at different rents, and known by 
different names. There being no evidence to 
shew with certainty which of the two farms the 
testator meant to devise to T. E., the court held 
the exception to be inoperative, and that both 
the farms passed by the general devise to the 
trustees. Blundell v. Gladstone, 14 Sim. 83 ; 8 
Jur. 301. But see S. €., 3 Mac. k G. 692. 

A testator gave to each of his four daughters 
a house and garden in the village of E., if they 
should feel inclined to reside there, and directed 
the house or houses to be built at the expense of 
his executors. A house was built : — Held, that 
the clause was not void for uncertainty, and if 
there had been uncertainty, the executors had 
determined it by building the house. Edwards 
v. Jones, 35 Beav. 474 ; 14 W. E. 815. 

A., having a cotton manufactory and other 
property situate at H. and W., and a freehold 
estate at B. unconnected with his manufactory, 
by his will gave to trustees all his freehold 
estates at B., and all his freehold and leasehold 
property at H. and W., and all his real and per- 
sonal estate and effects, upon trust to carry on 
the manufactory, for which purpose he authorised 
them to retain as much ready money as a capital 
in the business as by them might be considered 
necessary ; and he directed that at the end of 
every twelve months, provided his daughters L. 
and E, were living, the profits, if any, and the 
surplus income from the H. and W. estates, after 
paying annuities charged thereon, and retaining 
a sufficient capital to carry on the manufactory, 
should be equally divided between his two daugh- 
ters L, and E. ; but if the trustees were not 
inclined to carry on the business, they were to 
let the xjremises, and the reserved capital was to 
be equally divkied between L. and E., and also 
the surplus rents of H. and W. The testator 
then gave estate B. to his daughter E. for life, 
remainder to her issue, share and share alike, 
remainder to L, for life, remainder to her issue ; 
and if L. should die without issue, and E. should 
leave issue, such issue was to have the whole of 
the estates in B., H. and W., and ail other his 
real and personal estate and effects ; and if both 
L, and E. should die without leaving issue, 
“ then the whole of the rents, profits, and 
interests of all my estates, real and personal, 
situate in B., W. and H., to be paid to E. H.” 
The trustees carried on the manufactory, retain- 
ing a very large sum for capital. L. and 
E- both died without leaving issue: — Held, 
affirming the decision of Wood, Y,-C., that the 


As to Amount.] — A testator directed his 

trustees to invest his residuary estate, and suffer 
the interest to accumulate until the principal 
together with the accumulation of interest should 
amount to “ 3,0(10?. or thereabouts,” and then to 
place out the same at interest, and pay the 
interest equally among certain legatees, in equal 
shares, during their lives and the life of the 
survivor; and in case any of them should die 
leaving lawful issue, the issue were to be entitled 
to the same share in the interest to which their 
parents would, if living, have been entitled ; and 
immediately after the decease of the survivor of 
the legatees specifically named, then upon trust 
to pay the 3,000?. or thereabouts equally among 
the lawful issue of the legatees to whom the 
testator gave the same ; but in case any of them 
should happen to be then dead leaving lawful 
issue, such issue were to be entitled to tiie share 
to which the parent or parents of such issue 
would, if living, have l>een entitled : — Held, that 
the gift was not void on the ground, of the 
uncertainty arising from the words “ or there- 
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abouts-'" Oddie v. Broi^n^ 4 I)e G. & J. 179 ; 28 
L. J., Ch. 542 ; 5 Jur. (K.S.) 635 ; 7 W. B. 472. 

A. direction to build “ a suitable, durable, and 
bandsome monument ” : — Held, not void ^ for 
uncertainty in tlie amount that might be required 
for the purpose. Mitford v. Meymlds, 1 Ph. 185 ; 
12 L. J., Ch. 40. 

A request by a testator that a handsome 
gratuity should be given to each of his executors 
is void for uncertainty. JiihherY, Juhh€)\ 9 Bim. 

One devises to two of his sisters 400^^. apiece, 
and to his third sister what his executors should 
think tit. The court decreed the third sister 
should have 400A also, and be made equal to her 
two other sisters, if the estate would hold out. 
W/U'fditfm V. 2 Vern. 153. 

Where 300^. or 400Z. per annum is directed to 
be purchased, the court will take it in the largest 
sense, and construe it to be 400Z. per annum. 
Seale v. Seale, 1 P. Wms. 290 ; Pre. Ch. 421 ; 
Gilb. Eq. R. 105. 

Testatrix gave to each of the in-brothers and 
in-sisters for the time being resident in the several 
hospitals of and in the vicinity of Canterbury 
whose yearly income should not exceed 25^ 
augmentation or yearly increase of hi. for ever : 
— Held, that the bequest was void for uncer- 
tainty, principally on the ground that the amount 
of the fund to be appropriated to answer the 
beqiiest was not specified by the testatrix and 
could not be determined. Flint v. Warren, 
15 Sim. 626 ; 16 L. J., Ch. 441 ; 11 Jur. 665. 

A testator bequeathed “ fifty shares in the 
York Union Banking Company,” to be held 
upon certain trusts. At the date of the will the 
company was registered and incorporated as an 
unlimited company under the companies acts, 
and the testator held seventy shares therein of 
the nominal value of 100^. each. Between the 
dates of his will and his death, the company was 
registered as a limited company under the same 
style, except that the word “ limited ” was 
added, and each lOOZ. share was converted into 
two shares of the nominal value of 60Z., and 140 
of these ncAV shares were allotted to the testator 
in substitution for his seventy shares of lOOZ. 
each : — Held, that the bequest was not specific, 
but general, that it was in effect a gift of such a 
sum as at the death of the testator should be the 
value of fifty shares of lOOZ. each in the unlimited 
company, and that as, by reason of events of 
which the testator was aware, it had become 
impossible to determine such value, the be(iiiest 
failed, (iray, In re, Dresner v. Orai/, 56 L. J., 
Ch. 975 ; 36 Ch. D. 205 ; 57 L. T. 132*: 35 W. B. 
795. 

Upon a question as to the amount of a legacy i 
from a doubt as to a figure, an issue was directed 
instead of a reference to the master. Korman 
v. Morrell, 4 Yes, 769 ; 4 B. B. 347. 

As to Interest given to Donee.]— 

Precatory Teusts, post, col. 1467. 

See also Cases, sub tit. Mistake, ante, col. 683. 

6, Trusts. 

a. Secret Trusts and Promises made to 
Testator. 

What is a Good Declaration of Trust.] — 

Devise of l,500Z..to A. and B. for such uses as 
testator had declared to them, and by them not 
to be disclosed. A., in the life of B,, writes a letter 


disclosing the trust. This is a good declaration of 
the trust Oroolte v. Droolieind, 2 Ym*n. 106. 

A. having made his will, and his wife executrix, 
and the son prevails with the mother to get his 
father to make a new will, and that he might be 
made an executor, and promises to be a trustee 
for his mother, trust decreed. Thyim v. Ihynn, 

1 Yern. 296. 

Circumstances under which a parol trust of 
real estate will be enforced. Donolioe v. Conralnf , 

2 Jo. & Lat. 688 ; 8 Ir. Eq. B. 679. 

Communication to and Acceptance by Trustee. ] 

— Where on the face of a will there is nothing to 
shew that any trust or purpose was intended by 
the testator " other than a gift of the whole 
beneficial interest to the legatee, the plaintiffs, 
in order to succeed in setting the bequest aside, 
must prove by evidence a trust expressed, or such 
engagement, by words or by silence, as will 
authorise the court to say that the legatee under- 
took to do that which the law prevented the 
testator from imposing upon her— an express 
trust to devote the residue to an illegal charitable 
purpose. Where the evidence, parol and docu- 
mentary, merely proves the wishes and intentions 
: of the testator, and that he refrained by instruc- 
, tion and premeditation from declaring any trust, 
or imposing any obligation, or exacting any 
: promise for their fulfilment from the legatee, and 
, also that the legatee was, from the impulses of 
her own mind and disposition, bent on fulfilling 
the testator’s wishes and intentions if she had the 
; power, it falls short of what is required to 
establish the existence of any secret or honorary 
trust the performance of which could be com^ 
pelled on the footing of the breach of a promise 
or engagement which would have been binding 
on the conscience. Where a gift is in terms 
absolute, but accompanied with an expression of 
wishes in favour of another object, and a 
confidence in the honour and justice of the 
legatee, unless the language is so express as to be 
in terms imperative, and to exclude all option or 
discretion, it cannot bind the legatee or create 
a trust. Lomax v. liijdey, 3 Sm. & Giff. 48 : 24 
L. J., Ch. 254 ; 1 Jur. (K.S.) 272 ; 3 Eq. B. 301 ; 

3 W. B. 269. 

W., shortly before his death, informed the wife 
of F. that he had confeiTed great benefits upon 
them by his will, ami begged the wife to make a 
provision of 300Z. per annum for N., which slie 
promised to do : — Held, that the pro})erty which 
the wife took under the will, and of which F., 
jure mariti, was in the possession and enjoy- 
ment, was fixed with a secret trust in favour of 
N. NorrisY. Frazer, L. B. 15 Eq. 818 ; 21 W, R. 
434. 

A testatrix having executed a will and three 
codicils, made a fourth codicil as follows : — “ T do 
hereby heciueath to J. B. (to whom 1 have willed 
my landed property) also all my personalty, such 
as cash, furniture, “A c., to be applied as i have 
requested him to do.” The wishes of the testa- 
trix as communicated to J. B. appeared fully 
from his afiidavit in the action, and in part from 
a memorandum drawn up by him (but not signed 
by the testatrix) immediately before the execu- 
tion of the codicil, ami it also appeared thei'eby 
that the testatrix did not intend to alter her 
previous dispositions, except for the purpose of 
giving effect to her wishes as stated to J. B. 
Held, that the court would give effect to the trust 
intended to be reposed by the testatrix in J. B., 
and that he held as trustee for the objects 
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specified in the will and three codicils, subject to 
the alterations contained in the new dispositions 
shewn by his affidavit. Held, also, that the 
worils. “ cash, furniture, &c.,” were not sufficient 
to cut down the general expression, “ all my })er- 
sonalry ; and that, therefore, the fourth codicil 
exteudotl to and comprised the whole personal 
estate of the testatrix. Hehl, further, that, 
assuming that effect conld not have been given 
to the trust reposed in J. B., the will and three 
codicils would nevertheless have remained in 
operation, since the fourth codicil would in that 
case have been execute<l for the purpose of 
creating new interests wdiicli failed. Held, also, 
that, one of the witnesses to the codicil being 
interested under the parol trust, such interest 
failed. FUetiaood, In, re, Sidqreacefi v. Brewer, 
49 L. J., Ch. 514 ; 15 Oh. 1), 594 : 29 W. R, 
45. 

A person gave his real and personal estate to 
trustees, on trust to sell the same, and, after pay- 1 
merit of his debts, to pay the same, and he gave 
and bequeathed the same to 1, (to whom he" was | 
engaged to be married) “ absolutely, trusting she | 
would carry out his wishes with regard to the ' 
same, with which she was fully acquainted.” 
iSiiortiy before the date of his will the testator had 
verbally expressed to I. his wish that she should 
make certain gifts out of the property to bo 
bequeathed to her, and she had afterwards 
written down his wishes for her own use, but not 
ill the testator’s presence : — Held, that I. took the 
property beneficially, but subject in part to the 
wishes which the testator had expressed to her, 
and as to which she had bound herself. Irvine v. 
Sullivan, 38 L. J., Ch. 635 ; L. R. 8 Eq. 673 ; 17 
W. 11. 1083. 

A certain estate was devised by will to one for 
life, remainder in tail male. By an unattested 
codicil, some annuities were directed to be paid 
by w'hoever inherited such estate. A general 
demurrer to a bill, wliich prayed payment of an 
annuity and arrears, wms allowed. JUddlehrook 

V. Bromley, 2 N. R. 224 ; 9 Jur. (N.S.) 614 ; 11 

W. R. 712. 

If A. devise all her personal estate to B., to be 
disposed of as 8. shall think fit, and add by 
parol, ‘‘ You may if you please give lOOZ. to my 
niece,” B., on a bill, in the answer to which the 
parol declaration is admitted, shall be decreed to 
pay the lOOZ. to the niece. Jal/r. Kuh. 10 Mod, 
404. 

If a legatee promises a testator, that in con- 
sideration of a disposition in her favour she will 
do an act in favour of a third person, she who 
undertook to do the act must perform it. Brake- 
ford V. 3 Atk. 539. 

Testator gave liis real and personal estate to 
his wife absolute^. “ having a ])erfoct confidence 
she will act up to those views which I have com- 
numicated to her in the ultimate disposition of 
my property after her decease.” After the death 
of the wife intestate, a bill was filed by tw'o 
natural children of the testator against his heir 
an<l next of kin, and also against his wife’s heir 
and administrator, alleging that testator, at time 
of making will, desired"his wife to give the whole 
of his property after her death to the plaintiffs, 
and that she promised and imdertook so to do : — 
Held, that if the plaintiffs had proved that alle- 
gation, a trust would have been created as to the 
whole of the property in favour of the plaintiffs. 
Podniore v. Gunning, 7 Sim. 644 ; 5 L. J., Oh. 
266. 

A testator bequeaths to A. and B, in trust for 


certain purposes wdiich the will states to have 
been fully explained to them ; on the same day 
a paper writing is signed by A. and B., in wdiicli 
they declare that the bequest is upon trust for 
six persons, whose names are stated, and after 
their vsignature some lines are added in the hand- 
w’ritmg of the testator, by wdiich a seventh person 
(an unborn child) is admitted to a share of the 
legacy ; upon a hill filed by one of the six persons 
named in the body of the paper writing, the 
court recognised the paper writing as a valid 
declaration of trust, though it had not been 
proved as a testamentary paper. Smith v. Atter- 
soU, 1 Russ, 266 ; 25 It. R. 41. 

Bequest of 200Z. to A. and B. “ to spend as I ” 
(the testatrix) “shall, by w'ord of mouth, direct 
during my lifetime,” The testatrix verbally 
informed A. that she wished to leave “something 
to J., and something to the Lord’s work,” and 
suggested C. and D. as persons to wffiom she pro- 
posed to give the last-mentioned bequest. After 
the testatrix’s death A. found a letter in her 
handwTiting, wdiich, after reciting the bequest in 
the will of the 200Z., proceeded as follow^s : — “ I 
w^ould ask you to give or send lOOZ. to J. ; the 
second hundred I wish sent for the Lord’s work, 
50Z. to C. and SOZ.to D. ; I would ask them to lay 
it out ” : — Held, that no valid trust was created 
affecting any portion of the 2907. King's Estate^ 
In re, 21 L. R., Ir. 273. 

A testator, by his wdll, made in August, 1890, 
devised and bequeathed all his residuary real 
and personal estate whatsoever to his wife, her 
heirs, executors, and administrators respectively, 
“ well knowing she will religiously carry out 
what she knows to be my wishes in the disposal 
of it.” The testator’s wife stated that up to 
July, 1890, the testator’s intentions, as knowui to 
her from his conversations, as to the disposal of 
J his furniture, pictures, plate, &:c., appeared to 
fluctuate, but that after that date the impression 
left on her mind was that it was his intention to 
dispossess his eklest son of whatever he could 
keep from him. An undated memorandum in 
the testator’s writing was produced, in which it 
was stated that he w'ished to leave his furniture, 
pictures, and plate to his wdfe and two younger 
children. The testator never made any state- 
ment to his wdfe as to the disposition of his 
unsettled real estate or his other personal property: 
— Held, that the wife took the residuary real and 
personal estate absolutely for her own benefit. 
Briggs v. Penny (post, col. 1468) distin- 
guished. Claneartg v. Clancartg, 31 L. R,, Ir, 
530— G. A. 

A., on his death-bed, sent for B., and told him that 
he had made his will, leaving all to B. ; and that 
the wdll would be found in his desk, and a letter 
with it. The will and letter w^ere found in the 
place indicated, and by the will the testator’s 
property was left absolutely to B. The letter, 
which was addressed to B., commenced in the 
following terms : — “ Seeing so much litigation 
and quarrelling arise in consequence of property 
being left in many hands, to prevent same in my 
own case I have thought it best to invest the 
wdiole of mine in your hands, as you will see by 
the inclosed will ; and, w'ell knowing you wdll 
carry out my intentions to the best of your 
ability, 1 now state them,” The letter then con- 
tained a number of pecuniary gifts, including a 
gift of an annuity of -107. per annum to X., and 
continued After anunging for the due pay- 
ment of the foregoing in whatever manner you 
may think best, 1 wish the remainder of my 
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property to go to yourself and to xny brothel’s in : 
equal proportions, and to be sold or not as you 
may consider best for the benefit of all parties. 

I do not 'vidsh you to act strictly to the fore- 
going instructions, but leave it entirely to your 
own good judgment to do as you think I would, 
if living, and as the parties are deserving ; and, 
as it is not my wish that you should say any* 
tiling about this document, there cannot be any 
fault found with you by any of the parties 
should you not act in strict accordance with it/’ 
To the letter was annexed a postscript, in which 
A. stated that he felt that he “might not be 
justified in making more bequests, lest the 
property should not turn out so as to leave a 
sufficient surplus after paying them ” ; and the 
postscript concluded in these words : “ Having 
written the foregoing in a hasty manner, and 
perhaps in such a ^vay as you may not clearly 
understand it, I leave it to yourself to carry out 
the intentions as you may think best ; and 
shonkl the property not yield sufficient at first 
to pay the annnities and leave a good surplus, 
you can defer as many of them as yon find least 
deserving, and can best afibrd to wait until the 
outer park becomes more productive”: — Held, 
that the letter did not contain a trust in favour 
of X. that could be enforced in a court of equity. 

V. Grogan, Ir. E, 1 Eq. 313 ; L. B. 4 
H. L;82; 17 W. li. 961. 

Where Trust accepted, hut Terms not com- 
muuicated during Life of Testator.]— A testator 
gave a policy of assurance to two trustees, “ to 
hold the same upon uses appointed by letter 
signed by them and myself.” No such letter 
existed at the date of the will, but the testator 
hatl previously asked the trustees, who had con- 
sented, to accept the bequest for the benefit of 
persons and objects then named by the testator. 
Long after the date of his wil^ the testator 
wrote a letter, addressed to his executors, stating 
that lie had, by his will, left the policy to the 
two trustees, to be delivered up to them for 
the purposes they had agreed to carry out. At : 
the same time the testator signed an nnattested ^ 
memorandum, declaring the trusts on which the 
trustees were to hold the policy given to them 
by his will. The trustees retained the letter ' 
and the memorandum until after the testator’s 
death. Upon a claim by one of the persons ! 
beneficially interested under the memorandum ] 
against the executors and trustees .-—Held, that j 
the testator could not prospectively create for i 
himself a power to dispose of property by an 1 
instrument not duly executed as a will and t 
that the letter would not operate as a gift inter 1 
vivos, and that the trustees held the proceeds i 
of the policy in trust for the residuary legatees t 
under the testator’s will. Johmn v. Ball, 5 1 
Ue O. &; Sm. 85 ; 21 U. J., Ch. 210 ; 16 Jur. 538. t 
_A testator gave certain legacies to A. M. by 1 
his ■will, and by a codicil bequeathed to him a c 
stud of horses and 10,OOOZ., in terms importing a 
an absolute gift, which the testator declared to t( 
be “ in «addition to all the benefits given to him 1 
by my will” But by a letter addressed to, and 
dulj^ received and answered by, A. JI., the ii 
testator stated that he had left a letter with p 
his solicitor expressing a wish that the 10,0001, C( 
which he described as left for that purpose, “ 
should be settled on H. M. and F. M. for their h 
pint use in the event of their intermanying. B 
AO such letter was left with his solicitor or any al 
one else Held, that parol evidence as to the I cf 


r intentions of the testator was not admissible ; 
held, also, that the sum of 10,000/. was bequeathed 
upon trust, and that A. M. could not in any event 
take it beneficially. BaiUiev, Wallace, 17 W. R. 
221 . 

A. B. instructed his solicitor to prepare for 
him a will leaving all his property to the solicitor 
himself absolutely, but to be held and disposed 
of by him according to written directions to be 
subsequently given, and a will was prepared and 
executed accordingly, under which the solicitor 
was universal legatee and sole executor. No such 
directions were, however, given to the solicitor 
by the testator in his lifetime, but after his death 
an unattested paper was found by which the 
testator stated his wish that X. Y. should have 
all his property except a small sum of money 
which he gave to the solicitor. The solicitor 
claimed no beneficial interest in the testator’s 
property except to the extent of his legacy, 
and claimed to hold the rest of the property 
as trustee for X, Y. : — Held, that, as the testator 
had not in his own lifetime communicated to 
the solicitor the object of the trust, no valid 
trust in favour of X. Y. had been constituted, 
and accordingly that the solicitor held the 
property as trustee for the next of kin of the 
testator. Bayes, In re, Bayes v. Carritt, 53 
L. J., Ch. 654 ; 26 Ch. U. 531 ; 50 L. T. 581 ; 32 
W.R. 630. 

Evidence of Communication.] — A testator 
having declared, by parol, to his residuary 
legatee, certain trusts, to wffiich he wished 
2,000/. to be applied, afterwards made a codicil, 
stating that he had instructed the residuary 
legatee as to the disposition of his property 
Held, that the parol trusts could be enforced 
against the personal representative of the resi- 
duary legatee. Att-Gen. v. I) Ulan, 13 Ir. Ch. E. 
127. 


2 Parol Evidence when Admitted.]— Parol 

r evidence is admissible to prove that a legacy 
fc has been bequeathed upon a secret trust, entirely 
I or partially nmliscloscd upon the face of the 

3 will, when, at or before the execution of the 
1 will, the trust has been communicated by the 
; testator to the legatee and has been ace'epted 
5 by the latter. A will directed a pecuniary 
5 legacy to be disposed of by the legatee in a 
I manner of which he alone should be "^cognisant, 

and as contained in a memorandum which the 
• testator should leave with him. It was proved 
. by parol evidence that, before the execution of 
, the will, the testator had verbally informed the 
■ legatee that he intended to bequeath the legacy 
in trust for a person whom he then named, and 
that the legatee had consented to accept the 
legacy for this purpose, and had promised the 
testator to carry out his wishes respecting it. 
The residuary legatees of the testator having 
claimed the benefit of the legacy Held, that 
a valid trust for the person named bv the testa- 
tor had attached to the bequest. lUordan v. 
Banan, Ir. E. 10 Eq. 469. 

A testator, who died in 1879, by his will dated 
in the same year gave his residuary real and 
personal property to his executors on trust to 
convert and pay the proceeds of such conversion 
“ to my friends A. and B. in equal shares, and I 
bequeath the said proceeds to the said A. and 
B., their executors, administrators, and assigns, 
absolutely, in the full confidence that they wn’ll 
I carry out my wishes in respect thereof/’ Both 
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A, and B. survived the testator, but were dead inquiries as to the heir. Sweethiff v. Sweetmg^ 
when the action to administer his estate was 3 K E. 240; 33 L. J., Ch. 211 ;’l0 Jur. (n.s.) 
begun .'—Held, that parol evidence of a conver- 31 ; 9 L. T. 733 ; 12 W. R. 239. 
sation, in which the testator told the witness 

that he had communicated his wish to benefit a i 4 . ^ 

charity to one of the legatees, was inadmissible ; . m ^ails.] 1-Vhere a testa - 

-Held, therefore, that A. and B. took an abso- left the residue of her property including 
lute interest in the legacy free from anv trust ^ estate to joint tenants, and the evi- 

for charity ; and that the legacy was payable to the joint devisees, though not 

their representatives in moieties. J)LnWs tvmees, considered themselves under a 

£\Me In re 60 L T 140 ’ moral obligation to apply the property to chan- 

A testator ’who m ‘January, 1885. by his JaMe ptposes aecording to the wish of the 
will dated in Deeomber, 1884. be.iueathed to his testatnx :-Held that the joint devisees were 
frien.ls A. and B.. the sum of .WOj! free of legacy i^teesyOT the heir-at-law and next oi km of 
duty to be raised and be paid out of his pure Xv ^ 

personalty, “relying, but not by way of trust, 16 VV . B. /1 3. 

upon their applying the said sum in or towards 

the object or objects privately communicated Where Bequest prevented by Promise made to 
to them” by him. The executors objected to Testator.] — Where a son promised to pay his. 
pay over the bequest, on the ground that there father’s legacies, if he ■would forbear to alter his 
was a secret trust, and that s.uch trust appeared wdll, such promise shall be enforced. Chamffer-- 
to be an illegal one. The legatee accordingly latne v. Chamlerlaine^ 2 Free. C. 0. 34. 
applied to the court to order payment of the Semble, it is said to be the constant course of 
legacy. The executors tendered affidavits to the court to make decrees upon promises of this, 
shew that the bequest was upon a trust. The nature. Ih. 

legatees objected that the court could not go Brovisiou by will increased, upon evidence 
beyond the terms of the will — Held, that the of the testator’s request to the executor and 
evidence was admissible. Rvssell v. Jachwn residuary legatee, and his promise, upon which 
(10 Hare, 204) followed. Spencer's Will^ In tg, the testator refused to make anew will, and said 
57 L. T. .519 — C. A. he would leave it to the generosity of the execu- 

Paroi admitted of declaration of devisee to tor. Barrew v. Greemmah^ 3 Yes. 152. 
prove she was only trustee. Strode y .Wlnohest(n\ Devise to L., in consideration of her promise 

Dick, 397. to give, &c., is a trust. Clifton v. Lamhe, AmbL 

Thougli there can be no parol declaration of 519. 
a trust since 29 Car. 2, yet parol evidence is Under certain circumstances verbal promises, 
proper in avoidance of ivmA. Ilutckins v, Lee^ will bind men in equity to the performance of 
1 Atk. 448. them ; as where a son promised his father to pay 

his sister’s portions, if he would not by will 
Effect of Partial Execution of Trust — Statute direct timber to be felled to raise them. Button 
of Frauds.] — A., by will, gave lands to S., and y, Poole, 1 Vent. 318. 

having afterwards purchased other lands, he on Pielief granted on fraud, in not performing a 
his death-bed desired B., his heir-at-law, not to promise, relying on which, the testator forbore 
hinder S. from enjoying the new purchased lands, to bequeath. "Chamberlains, A^ar, 2 V. & B. 
though he had not by any writing declared the 262. 

trust for B. B. suffered S. to enjoy the lands Discovery compelled where- devise was ob- 
eleven years, and then pretended he thought the tained, or prevented by undertaking of devisee 
after-purchased lands had passed by the will : — or heir, to do certain acts in favour of individuals. 
Decreed, that this was out of the statute of and relief upon the ground of fraud. Stichland 
frauds, and that B. letting S. enjoy it so long v, Aldridge^ 9 Yes. 519 ; 7 B. B. 292. 
was an execution of the trust, and though no Executor promised his testator to pay plaintiff' 
express fraud was proved against B. (as in 100/. legacy, and said he need not put it in his 
Lester v. Poxaroft, Colies’s P. C. 108), yet the will ; after the te.stator’s death, he said he would 
possession for eleven years was a strong pre- not pay it : — Decree for payment out of assets, 
sumption that he suffered it in execution of the Beech v. Ke.n nlgate^ AmbL 67. S, 61, nom. 

testator’s declaration. Harris v. Ilonoell^ Gilb. Beech v. Kennegal^ 1 Yes, 123 ; 1 Wils. Ch. 

Eq. R. 11. 227. 

A copyholder by his will intending to give 
Right of Trustee to legal Estate.] — A devise the greatest part of his estate to his godson, and 
of land to A. upon the face of the will for his the other part to his wife, the wife persuades, 

own benefit, but really upon a secret trust him to nominate her to the whole, and that she 

assented to by him for a charity, vests the legal would give the godson the part designed for 
estate in A., subject only to a resulting trust for him ; decreed against the wife notwithstanding' 
the testator’s real repre.sentative. Therefore, the statute of frauds and perjuries. BevenQi 
where a testator devised his residuary real estate v. Baines, Pre. Ch, 4. 

to trustees upon a secret agreed trust for a A. devises land to his brother, and makes him 
charity, and his heir-at-law was not known : — executor, and willS) that out of the personal 
Held, as between the crown and persons claim- estate, and half a year’s rent of his personal 
irig under the surviving trustee, that the legal estate, he should pay his legacies, and give an 
estate was well devised, and that the former annuity to his nephew to maintain him at col- 
could therefore establish no claim by escheat, l,ege. It being proved that the brother promi'^ed 
The court considered Itself bound, by the 25 & 26 the testator to pay the annuity, otherwise he 
Yict. c. 42, to decide the question as to the legal would have charged his real estate therewith, 
effect of the devise, and accordingly made a decreed the real estate to be charged with the 
declaration as to the legal right, dismissed the annuity. Oldham v. Litchfield, 2 Yern, 506 
attorney-general from the suit, and directed 2 Free. 0. 0. 284, 
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Evidence of Contract-] — A sister, in a 

writing addressed to her brother, after stating, 
“ As jou have kindly promised, if I do not make 
a will, my wishes, shall be fulfilled,” expressed 
her wish that A. and others should have the 
same therein specified- She died intestate, and 
the brother inherited her property. There was 
some evidence of the, brother’s having seen the 
writing in her life, and of his having afterwards 
expressed an intention to carry his sister’s wishes 
into elfect, but he died without having done so ; 
— Held, that there was not sufficient eviilence of 
a contract on the part of the brother to enable 
the court to enforce the performance of the 
sister’s wishes. Giester v. UricicJi, 23 Beav. 
407. 


Where Beq.uest Eevoked in Consequence of are sufficient to create a trust, provided 

Eraudulent Misrepresentations to Testator — fl^ere be certainty of the gift and of the object 

Jurisdiction to affix Trust.—Whether, where A., t)e benefited thereby. Brest v. Offley, 1 Ch. 
a residuary legatee, by artful and fraudulent Baro/i, 3 Cli, liep. 38. 

misrepresentations to the testator of the charac- Words of desire will raise a trust where the 

ter of B., induces the testator to revoke a legacy pi'operty and object are certain. Pierson v. 
given to B., the benefit of which revocation re- Garnet^ 2 Bro. C. C. 38 ; Pre. Ch. 201. And see 
fiults to A., this court has jurisdiction to affix a G., id. 226. 

tpst on A. in favour of B. to the extent of the Words of recommendation or precatory, or 

fruit of the fraud possessed by A., or whether expressing hope, Ac., if the objects and subject 
the matter belongs exclusively to the ecclesias- are certain, are imperative and create a trust, 
tical court ; and, secondly, whether such trust Gm/jjto/i, 8 Ves. 380 ; 7 R. R. 81. 

•can be declared after a sentence of the ecclesias- . Words of recommendation are not considered 
tical court, in which the question of undue imperative unless the objects and subjects ai'c 
influence was in issue, quaere Held, in the certain. MoggrldyoY. Thaolmell^ 7 8h ] 13 
affirmative by the Master of the Rolls, and in "^cs. 416 ; 6R. R.76. 

the negative by the Lord Chancellor, The trust arises on words of request or recom- 

partics thereupon appealed to the house of mendation, unless the objects and subjects are 
lords. Allen v. 1 Ph. 133; 12 L. J., certain. Moriee v. Durham C B I shop\ li) Ves. 

Ch. 97 ; 7 Jur. 49. Affirmed, 1 H. L. Cas. 191 ; 7 R. R. 232. 

11 Jur. 78o, Precatory words held imperative where the 

object and subject, are certain. Bashwood v. 

Will refraining from Exercise of Power— n : IIR.R. 145. 

Elffect of Notice and Acquiescence on Rights of Recommendation in a will, where the object 
JParties interested.]— A., by a voluntary deed, and subject are certain, amounts to trust. Fordes 
assigned all the personal estate which he was 3 Mer. 664. 

then, or might at any time afteiwards, be . Words accompanying a gift or bequest expres- 
possessed of or entitled to, upon trust to pay the confidence, or belief, or desire, or hope, 

interest, &c., to himself for life, and after his a particular application will be made of 

‘decease to such persons as he should appoint b}’’ bequest, will be deemed to import a trust 

will, for their lives, and subject thereto, to pay apon these conditions — first, that they are soused 
the principal to his next of kin who would be exclude all option or discretion in a party 

living at bis decease, his, her, or their executors. act as to his being according to them 

.&c. Soon afterwards the testator, bv his will' ; secondly, the subject must be certain ; 

.gave some legacies, and gave the residue to the and, thirdly, the object expressed must not be 
persons by name who were his next of kin at the ’^agiie or indefinite to be enforced. Vague- 
execution of the deed, and at his death ; upon the object will unquestionably furnish 

whose bill, claiming under the deed, an account ^’eason for holding that no trust was intended, 
•of the trust estate received by the trustees, and ^^is may be countervailed by other cori- 
of the peponal estate, *S:c., and to set aside the sklerations,^ which shew that a trust was in- 
legacies, it was held that the power was not fc^ided, while, at the same time, such trust is 
executed by the will : but one of the plaintiffs sufficiently certain and definite to be valid 

being clearly affected with notice, and acqui- effectual. Briggs w. Pe?in?/, 3 Mac. & Q, 

escence in the plan of giving the legacies, instead 5 21 L. J., Ch. 265, at p. 273 ; 16 Jur. 93 
•of executing the power, the cause was ordered to Affirming 3 De G. & Sm. 525. 
stand over, with liberty to file a bill to establish maxim, that when words expressive of 

the legacies ; the court inclining, in case the kope, desire, or request are used by a testator 
•other plaintiff could be affected with notice, at ^^ere must be a certain subject and a certain 
ail events to apply the interest of the personal to create a trust, explained. The court 

estate, during the life of the legatees, in payment having to consider whether the precatory words 
or the legacies ; they were afterwards paid under mere words of recommendation, or whether 
•a compromise. G7i^.n v. Ka7mn, 4 Ves. 343. they amount to an imperative (lirection creating 

a trust, ^if it finds an uncertainty in reference to 
the subject given, or the object to be benefited, 

- b. Precatory Trusts, infers that the words are used, not to create a 
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property,” and appointed his wife executrix : — 
Held, that the will must be read as containing a 
direct gift to testator’s wife au<l children, and 
not as imposing a precatory trust on her ; that 
the power to determine the children’s shares 
negatived the idea of a joint tenancy, but did not 
cut down the absolute gift to the wife and 
children ; that the wife was under the will a 
trustee of the lands for herself and her children 
with a lai’ge discretionary power of determining 

portions when 
ever, to be allotteil ; and 
that therefore the cause shewn should be allowed, 
Bynie'i; Estate^ In re, 29 L. E., Ir. 250 — C. A. 

Doctrine not to be Extended.] — The 

doctrine of precatory trusts is not to be extended, 
and, in considering whethei* precatory words 
create a trust, the court will not look only to 


what should be the children’ 
their shares came, if 


necessarily negative Trust.] — Where a devise is 
made in terms which do not necessarily amount 
to an absolute gift, so that, though not technically 
accurate, they may fairly be considered to create 
a trust, such a construction is not negatived by 
the presence of precatory words. Godfrey v, 
Godfrey,%^. 'R. 16 ; 8 L. T. 200 ; 11 W.‘E.‘55E 

Such a devise does not come within that class 
of cases in which it is sought to construe words 
of absolute gift as creating a trust, by reason of 
the addition of precatory words. Ih. 

A testator expressed his wish that property 
bequeathed to his wife should be used as to her 
seemed best for her own and her children’s 
welfare : — Held, on demurrer, that the widow 


Duration of Trust.] — A bequest on trust 

for the testator’s wife for life for her use and 
benefit and for the maintenance and education 
of his children constitutes a trust for the main- 
tenance and education of the children even as 
against the trustee in bankruptcy of the widow, 
and such trust does not terminate as regards 
necessarily as regards educa- 


maintenance, nor 
tion, upon the attainment of majority or marriage 
of the children. Booth, In re, Booth v. Booth, 
63 L. J., Ch. 560 ; [1894] 2 Ch. 282; 8 E. 256 ; 42 
W. E. 613. 

Where Dncertainty as to Object of Trust.] — 

Bequest to A. B., “ trusting she would use it ” 
to indefinite purposes, creates no trust for those 
pux'poses. CuHh v. B>'i])j}07i, 5 Madd. 434 ; 21 
E.E.327, 

A devise to A. for life, with liberty to leave 
the same to whom she thought moat deserving of 
it, recommending to her to have a due regard to 
the testatrix’s mother’s relations, is not manda- 
tory as to the objects of the appointment. 
Bandal v. JBeafle, 1 Anstr. 124. 

Words of. conifidence, desire, or request, in 
order to raise a trust, not only attach on a 
precise subject of property, but also descirbe 
with precision the objects of bounty* In this 


the subsequent clause are clear, definite and 
imperative. Testator made his will as follows : 
“ I bequeath to my wife all my land in K.” ; 
and other property, to be held by her for her 
own and all my children’s use and benefit. But 
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he will continue them in the family,” was held; “and my i\ 
insufficient. Harland v. Tri^g, 1 Bro. C. C. H2. ' ‘ 

Testator by his will gave* certain shares of 
freehold and leasehold houses to his T, 
her sole use and benefit, begging and requesting, 
that at her death she would 
the same in such shares as she should think 
proper, and unto such members of - her , 
family as she should think most deserving of the i she may then 


my reason for_ so doing is the constant 
of trustees which 1 daily witness among 
, , at the same time trusting she will, from 

wife, for the love she bears to me and our dear children 
^nAKtirig, so husband and take care of what property there 
bequeatlx may be for their gootl ; and should she marry 
again, then 1 wish she may convey to trustees, ili 
own the most secure manner possible, what property 

all the money he might he entitled to, for her taking justice and .atfoctioii for her guide”- and 
^ her guesting that at the eonolusion of his will he gave tho caiik-il 

should he remaining, in such sums as she should would deal justly and properly to In by ail 
’I’^qsach members of her own their chihlron i-flc-ld, that no trust was croat^^^^ 
and his family as she should think most deserv- for the children. Puuc v. Pone 10 iSim 1 
mg and were entitled to the same. He made Testator, after reciting tlilt he wS' desirous 

of making a suitable piovi-sioii for urlXas 
ft his wife .—^eld, that both as to the well as for his daughter and grandchild in order 

there to mark his unbounded confidence in ’his wife 

ftere was no trust, but the wife took absolutely, and his belief that she would be actuated bv the 

I’+rl all his propertyfor her own use benifit -im 

his nlxt ofT-iuT^^ absolutely, implicitly 10140^™ her 

’ i expressed a reason for giving attachment to his dmighter and gr^dcbild Tfi 
nothing to the otheis, gave the residue of his then directed his executors to liisj 
property to his wife, recommending to her, and and to invest the nroceeds in 
not doubting that she would consider, his near securities in his name 

hewill in due time, and upon whole of my property for her sole use and bf'npfJf 

and m our name and blood^ will, for our only child arid irrandchiH” Thfv 
At the death of the testator there were seven will concluded with n 

persons of the male line of his family, and of his was exe^Sx^ Tnd to the Secutos To roWn 
name and blood alive, one of whom was the their expenses out of the te«totAvf’ 

Sniff grandfather, who was de- Held, thit no timst was created b^thewm^ 

scended fiom the paternal great-grandfather of favour of either the dane’hter m* o-r*^ i t Vi+ 
the testator :~~Held, that the objects were suffi- TlvS- v. lint ml 

cientlv defined and eertflin te A-nahm .a . . » ; . ® '-^ni. iu«p. 


JL 
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manner, to their united relatives, beaiing in A testator gave all his real and personal estate 
mind that his relatives were generally in better to his wife and her heirs absolutely, relying on 
circumstances than hers ” Held, that no pre- her doing what is right ” : — Held, that the words 
catory trust was created. Jteeves v. Balter, 18 were too vague to create a trust, and that the 
Beav. 872 ; 2 Eq. K. 476 ; 2B L. J., Ch. 599 ; wife took the property absolutely. Croohford, 
18 Jur. 58S ; 2 W. E. 354. In re, 21 L. T. 85 ; 17 W. R. 1004. 

Testator in India gives all his estates and An aunt gave all her personal estate to trustees 
effects to A. in England, in trust, and directs his upon trust, after payment of her funeral and 
property to be remitted to him ; and, after testamentary expenses, debts, and legacies, to 
several legacies, he gives A. 800Z., and requests hold the residue “in trust for such of my nieces 
him, as soon as the property is remitted, to lay A. and B. as shall be living at my death, my 
out the same in the funds or other securities, desire being that they shall distribute such 
which shall appear most advantageous for those residue as they think will be most agreeable to 
who shall be benefited by it hereafter. The my wishes.” The nieces both survived the testa- 
800/. is a benefited legacy, not in trust. Wadley trix : — Held, that they took the residue for their 
V. jVo7‘th, 3 Ves. 364, own benefit. Stead v. Mellor, 46 L. J., Ch. 880 ; 

A husband gave, devised, and bequeathed all 5 Ch. D. 225 ; 36 L. T. 498 ; 25 W. R. 508. 
his real and personal estate and effects whatso- A husband left his real and personal property 
ever “ unto and to the absolute use of mj dear to his wife for her life, with power to dispose of 
wife, her heirs, executors, administrators, and all the property, both real and personal, as she 
assigns, in full confidence that she will do what might judge best and wi.sest, he relying with 
is right as to the absolute disposal thereof between confidence on her discretion, and that she would 
my children, either in her lifetime or by her will make such a distribution or disposal of it as 
after her decease.” The construction of this gift would thoroughly accord with his wishes on the 
w'as submitted to the court by all the bene- subject, with all of which she was perfectly 
ficiaries, and a declaration was asked as to the acquainted. There was some evidence of the 
respective rights of the testator’s widow and testator having communicated some wishes to his 
children. The widow was in possession of the wife, but none as to what they were : — Held, that 
property which formed the subject of the gift, the terms of the gift to the wife did not amount 
and all the children were sui juris. The court, to a precatory trust, and that she took the 
under the above circumstances, refused to make property, both real and personal, absolutely, 
any further declaration than that the widow was Meid v. At7dn,w?i, Tr. R. 5 Bq. 373. 
lawfully in possession, and made no order as to 

costs. Smith Y. GiImn,2B L. T. 559 ; 20 W. R. Where TTncertainty as to Property the Suh- 
88. ject of Alleged Trust.] — Devise to testator’s 

A testator bequeaths the whole of his property wife, “ not doubting she will give what shall be 
to Lady 0., the wife of his elder brother, “ for left to my grandchildren,” not sufficiently cer- 
her to manage and appropriate in the best tain to raise a trust. For such purpose, the 
manner for the welfare of her family.” He objects must not only be defined, but the subject 
then mentions that he makes this disposition of property precisely ascertained, so as to be 
on account of the exceedingly embarrassed cir- incapable of diminution by the party. Wymie 
cumstances of his elder brother, which might v. Ilawlt’ms,! Bro. C. C. 179. 
leave nothing for his family ; to obviate which No trust under words of recommendation and 
the testator adds, that all his property is to be confidence applied to an uncertain subject ; as 
placed in trustees’ hands, for Lady C.’s sole and what shall be left after the death of a person 
separate use: — Held, that there was no trust for to whom the property is given in the first 
the children of the elder brother ; and that Lady instance. Forhes v. Ball, 3 Mer. 437. 

C. was entitled to the fund absolutely. Crawfurd A testator bequeaths to his wife the residue of 
V. Crauifurd, 3 L. J. (o.s.) Ch. 105. his estate, requesting that she would at her death 

A. gave two-thirds of his residuary property leave three legacies of 200/. each to three per- 
to his wife, to be at her sole and entire disposal, sons, whom he describes, and that she would 
for the maintenance of herself and such child or leave the remainder of her property to his two 
children as he might leave ; and as to the other nephews, in such proportions as she thought 
one-third he bequeathed it to his wife, “ being proper : — Held, that, subject to the three legacies, 
■well assured that she wall husband the means the widow was entitled to the residue absolutely, 
that may be left to her by me with evei'y and that no trust as to any portion of it was 
prudence and care, for the sake of herself and raised iu favour of the nephews. Fade v. Fade, 
any children that 1 may leave by her ” : — Held, 4 L. J. (o.s.) Ch. 44, 

that as to the one- third, the widow took it abso- R., by will, gave all the remainder of her pro- 
lutely ; and as to the two-thirds, that she took a pei’ty to H., his heirs and assigms, for ever, as 
life interest only coupled with a trust for the she had full confidence that, if he should die 
maintenance of an only child, a married without issue, he would, after providing for his 
daughter, if she should ever require to be widow during her life, leave the bulk of her 
maintained by her. Srott v. Key, 35 Beav. 291 ; residuary estate to four parties named. H.’s 
6 N. R. 349 ;‘ll Jur- (N.s.) 819 13 W. R. 1030. wife being dead, he left all his property to 
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and personal property for her sole use and 
benetit, and continued, ‘‘It is my wish that 
whatever property my wife might possess at her 
death be equally divided between my children ” ; 
—Held, that this was not a gift coupled with 
a trust, and that the widow took an absolute 
interest in the property, Pavmll Y. Fwrmll^ 

9 Ch. D. 96 ; 26 W. R. 851. 

A testatrix left all her property to M-, ‘‘to be 
disposed of by him as to him might appear just, 
having every confidence he would act fairly and 
in accordance with her wishes.” In a conver- 
sation between the testatrix and M., previously 
to the date of the will, she said to him she would 
wish him to give some of her property to the ; 
plaintifics, but without specifying any particular 
portion Held, that no trust binding upon M. 
was created by the will. Creagli v. Mur 2 )hy, 
Ir. R. 7 Eq. 182. 

A testator gave to his widow the whole of his 
real and personal property, “feeling confident 
that she will act justly to our children in dividing | 
the same when no longer required by her ” : — 
Held, tliat the ■v\fidow took an absolute interest, 
and that the doctrine of precatory trusts did not 
apply. Mitsmirie Barik v. Ba,yno7\ 51 L, J., 
P. 0. 72 ; 7 App. Cas. 821 ; 46 L. T. 633 ; 31 
W. R. 17. 

Testator bequeathed 10,OOOZ. to his daughter ' 
A., the wife of B., recommending her ancl her 
husband to settle it, together with such sum of 
money as the husband should choose, upon A, 
and her children; — Held, that a trust was created, 
the uncertainty of the addition not afiecting the 
primary sum, and that the benefit to the children 
did not fail by the death of A. in the lifetime 
of the testator. Ford y. FoiolerF^ Beav. 146 ; 9 
L, J., Ch, 352 ; 4 Jur, 958, 

A. bequeathed to his two sons all his property, 
real and personal, to have and to hold the same 
in the most absolute manner ; and he declared 
it to he his will and intention that his sons 
should, at their discretion and according to 
their own judgment, allocate to the other 
members of his family, being his lawfully begotten 
children, such portions of the property and goods, 
be the same more or less, as to them should seem 
fit and suitable ; and he appointed his sons his 
executors ; — Held, coupling the will with an 
admission in the petition by the sons of the 
testator’s intention, that a trust had been created, 
and that the sons were trustees for the other 
children of tlie testator, as to the entire property 
of the testator, both real and personal. Gray v. 
Gray, 11 Ir. Ch. R. 218. 

A testator, by will, gave the residue of his 
personal estate to trustees, upon trust to his wife 
for life ; and after her death, for his nephew E, 
absolutely. After his death, a letter in his own 
handwriting, but without date, was found among 
his papers, addressed to R., and he therein, after 
requesting that it might be accepted in explana- 
tion of his will, lest there should be anytliing not 
fully explanatory of his intention in the terms of 
such will, expressed a wish that his property, at 
the death of his wife, “ should be R.’s.” He also 
expressed a wish that R. should educate some 
one nephew as a physician, and bequeath to such 
nephew all, or the greater part, of the property 
bequeathed to R. by the testator, adding that he 
wished finally to benefit such nephew as"R. might 
select as his successor. This letter was admitted 
to probate. The testator died, leaving his wife 
and R. surviving. R. by will gave the property 
bequeathed to him by the testator to his (R.’s) i 


brothers and sisters : — Held, that although the 
letter addressed to R. was a distinct testamentary 
instrument, it was recommendatory only to, and 
not obligatory on, R., and that it was not suffi- 
ciently (lefinite to destroy the effect of the abso- 
lute gift to R. contained in the will Pirhliard's 
Trust, l7i re, 27 L. J., Ch. 422 ; 4 Jur. (N.s.) 1041 
— L.JJ. 

Testator gave the residue of his personal estate 
to his wife, desiring her to provide for his 
daughter, A., out of the same, as long as she, his 
wife, should live, and, at her decease, to dispose 
of what shall be left among his children, in such 
manner as she shall judge most proper. This is 
not an absolute trust for the children after the 
death of the wife. Pushmauv. Fllliter, 3 Ves. 7. 

No trust, under words of recommendation and 
confidence, applied to an uncertain subject, as 
what shall be left after the death of a person to 
whom the property is given in the first instance. 
Tlhbits Y. Tihhlts, 19 Ves. 656 ; Jac. 317 ; 23 
R. R. 79. 

B. A. by will gave five shares of freeholds and 
leaseholds which belonged to him, to his wife for 
her sole use, begging and requesting that at her 
death she would give the same in such shares as 
she should think proper to such members of her 
family as she should think most deserving of the 
same ; with a like gift of all moneys, adding the 
I words “ what shall be remaining.” The widow 
having left the mass of her property to a stranger 
— on the question whether there was an implied 
trust : — Held, that there 'was not ; the 'words 
“ share ” and “ sole use ” shewing that the bene- 
ficial interest 'was given, and the request only 
applied to what might remain. Green v. Mars- 
den, 1 Eq. R. 437 ; 1 Drew. 646 ; 22 L. J., Ch. 
1092 ; 1 W. R. 511. 

A gift of the yearly interest, dividends, pro- 
ceeds, and profits, to arise from the shares of the 
testator in a pottery, shipbuilding yard, shipping 
trust moneys, effects, and pj’emises, to his wife 
I for her life, for the maintenance, education, and 
support of herself and his children, ancl subject 
to some bequests and trusts for the advancement 
of the children, a bequest of the residue to the 
children equally ; and the testator particularly 
j recommended, desired, and directed his wife, at 
j his decease, by will or otherwise, to divide or 
I dispose of what money or property she might 
1 have saved from the yearly income thereinbefore 
i given to her, amongst ail his children in Ciiual 
shares : — Held, that the attempted disposition of 
the savings of the widow was in the nature of a pre- 
catory gift ; but, the widow having taken a bene- 
ficial interest, and being empowered to spend 
the whole, there was no certainty of the subject 
of the gift, and no trust created of the savings 
in favour of the children ; and that the same, 
therefore, belonged to the estate of the widow. 
Cowman v. Harrison, 10 Hare, 234 : 22 L. J., Ch. 
993 ; 17 Jur. 313 ; 1 W. R. 96. 

Particular Words — Principle.] — Whether a 
testator uses terms expressive of his desire, hope, 
request, &c.,or words of command, direction, Ac., 
it is the same thing ; in either case he intimates 
or expresses what his will is, and that ought to 
be observed, and to prevail. Puts (EarV) v. 
Stuart, 1 Bro. P. C. 485. 

A court of equity will look at the circumstances 
existing at the date of a will, and, if necessary, 
construe words importing a trust as an expression 
of hope or confidence. Quayle v. Davidson, 12 
Moore, P. C. 268 ; 3 L. T. 362 ; 7 W. R. 104. 
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If property be given by will absolutely and 
without restriction, the court will not lightly 
Impose upon it a trust upon mere words of 
recommendation or contideiice. Laidesa v. Shmo. \ 
LI. &.,G. t. vSugd..l64.. . . , I 

“Assurance and Confidence.”]— A testator 
.gave all his property to his wife, her heirs, 
-executors, administrators, and assigns for ever ; 
in full assurance and confidence that she would 
bring up his children in the fear of God, and 
'educate and provide for them as it would have 
been his intention to do if it had pleased God to , 
spare his life —Held, to be an absolute gift to; 
the wife, Maenal v. Width read. 17 Beav. 299 ; 
1 W. K. 473. 

“Beg.”] — A testator having stated in his will 
that he had four shares in the National Bank, 
and an insurance policy, a bond and half an 
annuity, gave the bank shares to his sister S., 
.as a trustee for his niece ; and having disposed 
•of the other property already mentioned, he 
becpieathed the remainder of those effects (all 
my just debts being paid), if any remain,” to his 
•sister, adding, “and I beg she will apportion 
between the above-named [naming four of his 
legatees], and as my nephew, John Corbett, has 
a less secure position in life than his brothers, to 
him such portion or portions as she shall see fit. 
I would also wish that she should have power to 
.give some small amounts for charity, especially 
to L.’s family,” &c. : — Held, that his sister took 
the residue as a trustee for the persons named, 
,aud not beneficially. Co7‘het v. Corbet, Ir. E. 7 
Eq. 456. 

“ In the full Belief,”] — A husband, by his will, 
gave ail his property to his wife absolutely for 
her own sole and separate use, in the full belief 
that she would so dispose thereof by deed, will, , 
-or otherwise, that at her death the wdiole might ' 
be equally divided between his childreii, share 
.and share alike ; — Held, that a precatory trust ' 
was created in favour of the children. Fordltani ■ 
'V. Speight^ 23 W. R. 782. 

“Confidence.”] — Devise to wife “in con- 
fidence” that she will leave, &c., to testator’s 
:Son, not relievable. Anon.., Cary, 22. 

Devise and bequest of real and leasehold 
•estates to the devisor’s widow and her heirs for 
■ever, “in fullest confidence that after her decease 
:she will devise the property to my family” : — 
Held, an estate for life only, with remainder in 
trust for the devisor’s heir as persona designata. 
Wrlqlit V. Athgm. 17 Ves. 255 : 19 Ves. 299 ; 
•G. Cooper. Ill ; 1 V. & B. 313 ; Turn. & R. 143 ; 
13 R. R. 199. 

A testator devised and bequeathed his residuary 
real and personal estate to his widow “ absolutely 
in the fullest confidence that she ” would carry 
■out his wishes in certain particulars — namely, 
that she would pay the premiums on a policy 
for l.OOOL on her own life, and that she would 
by her will leave the moneys payable under such 
policy, and also the moneys payable under a 
policy for 300Z. on the testator’s life, to his 
daughter. The policy for 1,OOOL was the property 
of the widows ; that for 300Z. belonged to the 
testator : — Held (Rigby, L. J,, dissenting), that 
the language of the testator was not sufficient 
to create trusts of the policies in favour of 
the daughter after the widow’s death, or to 
impose a condition on her, and therefore that 


she was not, on account of the benefits given 
to her by the will, put to her election to carry 
out the wishes of the testator as to the l.OOOL 
policy belonging to her. Wright v. Atliyns 
(supra) and lArr^e v. Barnes (infra, col. 1489) dis- 
cussed. Williams, In re, Williams v. Williams, 
66 L. J., Oh. 485 ; [1897] 2 Ch. 12 : 76 L. T. 600 : 
45 W. R. 519— C. A. 

Bequest of aU testator’s property real and 
personal to his wife, her heirs, executors, &;c., 
absolutely, for ever, “ entertaining as I do, the 
most entire and implicit confidence that my said 
dear wife will during her life appropriate the 
same or the interest thereof with maternal dis- 
cretion, prudence, and economy, as well towards 
the maintenance, support, and liberal education 
of our dear children, as towards the maintenance 
of herself ; and that she will bequeath so much 
and such part of my said estate and property 
hereby devised to her as may be by her judicious 
management preserved for our family unto and 
equally between and amongst all and every our 
dear child and children already born, and who 
may hereafter be born, that shall be living at 
the time of her decease, and the lawful issue of 
such of the said children as shall be then dead, 
in equal shares, but so that the issue of any of 
the said children who shall have died in the life- 
time of my said wife shall only receive in equal 
proportions, if more than one, the share to which 
their, his, or her deceased parent would, if living, 
have been entitled ; and if there should be but 
one such child, or the issue of but one such child, 
then living, then I should wish the whole to be 
paid and transferred to such one child, or his or 
her issue ” : — Held, that the wife was not abso- 
lutely entitled for her own use ; that the child 
of a child dead at the date of the will took a 
share ; but that a grandchild who died in the 
lifetime of the widow did not. Smith v. Smith. 2 
Jur. (N.s.) 967. 

See also cases sub Trust and Confidence, infra, 
col. 1484. 

“ Tinder the firm. Conviction.”] — A testator 
leaves all his property, real and personal, to his 
wife, “under the firm conviction that she will 
dispose of and manage the same for the benefit of 
our children.” On the question what estate the 
wife took : — Held, that she took nothing but an 
estate in trust for the children. Semble, where 
an estate is left to a wife for the benefit of chil- 
dren, there must be words of beneficial enjoy- 
ment to confer any estate upon her for her own 
benefit. Bcmies v. Grant, 26 L. J., Ch. 92 ; 
2 Jur. (N.S.) 1127 ; 5 W. R. 14. 

“Desire.”] — A clause in a will, appointing A. 
residuary legatee, with the desire that the resi- 
duary estate shall be afterwards left by her, in 
her own and the testator’s name, to charitable 
purposes, does not raise a trust, but operates as 
an absolute gift. McCulloch v. M’-Cidloch, 1 
N, R. .535; 111^.^ 504. 

A testator devised all his real estates to his son, 
in fee, and it was his earnest wish, and he par- 
ticularly requested his son to keep the devised 
estates, and all other real estates to which he 
might become entitled, and not to sell, alien, or 
dispose of the same, except by way of exchange, 
or for re-investing the value in the pirrchase of 
other estates ; and in case his son should die 
without leaving issue male, it was his (the testa- 
tor’s) anxious desire that he would so settle and 
devise the same that they might continue in the 
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■only upon what he had actually sold, and not ! mandatoiy, 
u})on what was only consigned, but not delivered | implied trust 
to him. Decretal order of chancery confirmed, i possession sir 
Beciliford v. 4 Bro. P. 0 . 88. I (Lord\ 2 Ho 

Testatrix willed that, after payment of her' A testator 
legacies, the w’hole of her property should be wife, A,, for 

Indepen- to 2,000Z., pa 
r. recom- disposed of 1 


given to her sister Mary, to be hers i: 
dently of any husband ; and earnestly 
mended her to take such measures as she might 
•deem best for making it sure, that whatever she 
might inherit might go at her decease to her 
■children : — hleld, that the children, on theii* i 
mother’s death, were entitled to the property as 
joint tenants absolutely. Cliolmoudeley v. Chol- 
mowleleij, 14 Sim. 590. 

Words of recommendation in a will held not 
to amount to a trust. Paym\ Ex parte^ G. TF. By. 
Act, In re, 2 Y. & C. 636 7 L. J.. Ex. Eq. 1 ; 

1 Jur. 818. 

G., having two sons, and being engaged in the 
■sugar trade, devised his sugar houses, &c., to his 
■eldest son ; nevertheless, in case his eldest son 
•should die without a son or sons of his body, 
then he recommended him to give and devise 
the sugar houses, &c., to his brother, the testa- 
tor’s second son. The eldest son died without 
issue male, leaving a daughter, and without 
■devising to his brother :~Held, not a trust for 
the brother, but a mere recommendation. Cun- 
life v. Cunlijfa, Ambl. 586. 

A testator, after giving to his daughter an 
.absolute power of appointment, by will, over 
■certain propei’ty, recommended, though he did 
not absolutely enjoin, his said daughter to dis- 
tribute the same at her decease amongst her 
‘daughters in equal shares : — Held, that these 
words were merely precatory. Yimtiy v. Max- 
tin, 2 Y. & C. C. C. 582 ; 7 Jur. 1147. 

Testator gave to his wife all his personal 
•estate, relying, that if she should marry again, ^ 
•she would secure whatever she should possess 
nnder his will for her separate use ; and he 
recommended her to give by her will what he 
-should die possessed of under his will to cer- 
tain persons named : — Held, that wife’s execu- 
tor was trustee for whole property possessed by 
ker under the will for those persons named. 
Honoood V. ITksf , 1 Sim. & S. 387 ; 1 L. J. (O.S.), 
'Oh. 201 ; 24 R. R. 199. 

A testator bequeathed a legacy to his daughter 
A., and recommended her and her husband to 
•settle that legacy, together with such a sum of 
money belonging to the husband as he should 
■choose, for the benefit of the testator’s daughter 
and her chihlren. The testator’s daughter died 
in his lifetime : — Held, that a trust was created 
as to the legac}'' for the benefit of the children, 
;and that they were entitled to it in equal shares, 
and that the benefit to the children did not fail 
by the death of A. in the lifetime of the testator. 
Ford V. Folder, 3 Beav. 146 ; 9 L. J., Ch. 352 ; 
4 Jur. 958. 

A. devises K. Lodge and other real estates to 
trustees, in trust in aid of his personal estate, 
and then to convey to B. in fee ; and by a 
■codicil recommended B., if he chooses to keep 
the house and demesne of M., that he should in 
twelve months make over K. Lodge to plaintiff. 
A. <lied in 1797, and the trustees sold no part of 
the real estate, nor was it necessary to resort to 
it. B. entered on the real estate, and resided at 
M., and died seised in 1799,- having devised K. 
Lodge to the defendant, who entered and con- 
tinued seised ever since. On a bill filed in 1828 
:it was held that the words of the codicil were 


she should approve, with remainder to their 
respective issue and cross remainders, and the 
usual powers and clauses in strict settlement. 
The testator’s sister died in his life, and her two 
co-heiresses. 


daughters were his co-heiresses. Some real 
estates were purchased between the executions 
of the will and codicil. As to the real estate the 
will is not revoked, but is republished by the 
codicil ; and the two nieces ai‘e entitled to all 
the real estates, and to those directed to be 
purchased, as tenants in common in fee. 
Meggison v. Moore, 2 Yes. 630. 

The testator gave his wife 4,OOOZ, “ to be used 
for her own and the children’s benefit, as she 
shall in her judgment and conscience think fit, 
being convinced that it will be disposed of 
conscientiously and properly by her for the 
purposes mentioned ; at the same time recom- 
mending her not to diminish the principal, but 
to vest it ill government or freehold securities ” : 
— Held, that this was a .gift to the wife for life, 
to be employed, in such manner as she should 
think fit, for the benefit of herself and the 
children, she fairly and honestly exercising 
that discretion ; and that, subject to such life 
estate, the children took an interest in the 
capital. Ila/it v. TrBie, 18 Beav. 215 ; 23 L. J., 
Ch. 462 ; 2 W. R. 239. 


Recommendation — Words amounting only 

to. ] — A testator, by his will, devised his residuary 
real estates to trustees, in trust for certain 
tenants for life, with remainder to D. F. for life, 
with remainder in trust for the sons of D. F., as 
tenants in common in tail male, with cross 
remainders and remainder over ; and he directed 
his residiiai'y personal estates to be laid out in the 
purchase of land, to be settled to the same uses. 
By a testamentary paper of the same date as the 
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issue. D. had no male issue at the date of the 
will, but had a son born after the testator’S' 
death ; — Held, that, under the will, D.’s son did 
not take any beneficial interest in the real 
estate, the words *‘in trust for his son being 
brought up to work the farm ” being a mere' 
recommendation or expression of hope or con- 
fidence that his eldest or only son should be- 
brought up to work the farm. ^Quayle \\ Band-- 
sofi^ supra. 

Trusting that.”] —A testator bequeathed 
stock to A. B., trusting that he would preserve 
the same, so that after his decease it might go to- 
his four children, or such of them as should 
survive him : — Held, to create a trust in favour 
of the survivor of the children after the decease- 
of A. B. Balter v, Modeij, 12 Jur. 740. 

A person gave his real and personal estate to 
trustees, on trust to sell the same, and after pay- 
ment of his debts to pay the same, and he gave 
and bequeathed the same to I. (to \vhom he\vas. 
engaged to be married) “absolutely, trusting, 
she would carry out his wishes with regard to the 
same, with which she was fully acquainted.” 
Shortly before the date of his wdll the testator 
had verbally expressed to I. his wish that she 
should make certain gifts out of the property to- 
be bequeathed to her, and she had afterwards 
written down his wishes for her own use, but not 
in the testator’s presence : — Hekl, that I. took 
the property beneficially, but subject in part to- 
the wishes which the testator had expressed to 
her, and as to which she had bound herself. 
Irvine v. SulUran^ 38 L. J., Ch. 63.5 : L, K. 8 Eq. 
673; 17 W, E. 1083. 


will, and headed, “ Memorandum, alias direc- 
tions to my executors,” he directed, as to his 
residuary personal estate, that his executors 
should apply for an estate of an uncle of the 
testator, as an investment, “for the use and 
behoof of D. F.,” and if not attainable, to 
inquire if any part of a certain other estate was 
to be disposed of, Heitber of the specified 
properties could be obtained on fair terms as an 
investment : — Held, that D. F. did not take any 


“Eequest.”] — A bequest of personalty to “A. 
and B., to be divided equally, with a request to 
A. that, should he die without lawful issue, the 
propei'ty which I bequeath him shall revert 
back to the sons of B., provided they are pru- 
dent and well-conducted ” : — Held, that these 
words were not merely precatory, but sufficiently 
imperative to create a trust in favour of the 
sons of B. O' Bier ne, In re, I Zo.k, Lat. 352 : 
7 Ir. Eq. B. 171. 

A testator duly appointed a fund in favour 
of objects of the power absolutely, and he also 
bequeathed to them his own property, “ especially 
requesting them” to leave the appointed fund 
to persons not objects of the power Held, that 


‘‘ In Trust and Confidence that.”]— A testator- 
devised his estates to his son and his heirs male,, 
“in the fullest trust and confidence” that he- 
would not do, nor permit to be done, “any act,, 
in law or otherwise,” to defeat the thereinafter- 
declared trusts and limitations of the estates, 
but that, on the contrary, he would do all in his^ 
power to efi’ectuate them. He then declared 
how the estates were to go if the son died with- 
out issue of his body lawfully begotten, specilic- 
aily devising one fourth portion to D. The son. 
having entered into possession cf the devised 
estates, suffered a recovery : — .Held, that thC' 
words of the will did not create a trust, and 
that the entail was barred by the recovery.. 
Baioltinn Y. Fenrhyn {Lord), 48"L. J., Ch. 304; 
4 App. Gas. 51 ; 39 .L. T. 583 ; 27 W. E. 173 — 
H. L. (E.) 

Testator devised a copyhold estate to his wife, 


and dividends to her use. Ho also gave and 
bequeathed to her all hi.s eifects, whatsoever 
and wheresoever, for her maintenance, upon 
full^ trust and confidence in her justice and 
equity that at her decease she would make a 
proper distribution of what effects might be left 
in money, goods, or othenvise, to his children, 
accounting what they had already received in 
money or effects as part of their shares. The- 
widow, executrix Held, entitled to the pro- 
duce of the copyhold estate for life onlv. with 
a resulting trust as to the capital for the heir. 
The widow entitled to the absolute interest in. 
the personal estate. Wilson v. Major, 11 Yea. 
205. 

Testator, by his will, gave “ all my property,, 
of whatever description, whether in possession.. 


“Require and Entreat.”] — Codicil requiring 
and entreating the executor, who was also resi- 
duary legatee, by will or deed to settle and 
secure 500^. to be paid at his decease ; the testa- 
tor declaring that he had omitted to express it in 
his will, not doubting that the executor will 
readily comply with the request ; a trmst by way 
of legacy out of the assets, not a condition 
enforced independently of them. Tanlor v. 
George, 2 V. & B. 378. 

“In Trust for,”] — A testator devised real 
estate, consisting of a farm, to his wife for life, 
and after her death to B., “intrust for Bis son 
.being brought up to work the farm,” with a 
gift over in the event of D. having no male 
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roversioii, remainder, or expectancy, or what I 
may be possessed of at the time of my death ; 
and give and bequeath the same, and every 
port thereof, unto my dear wife, Jane, her 
executors, administrators, and assigns, to and 
for her and their own use and benetit, upon the 
fullest trust and confidence reposed in her that 
she shall dispose of the same to and for the 
joint benefit of herself and my children.” The 
court gave an opinion that there was iio trust 
created for the children ; but declining to make 
a positive declaration to that effect Held, 
that it would be right to order the residuary 
personal estate to be transferred and paid to the 
widow, and decreed accordingly. Welh v. 
Wooh, 2 Sim. (N.S.) 267 ; 21 L. J.^ Ch. 625. 

“ Will and Besire.”]~^The words “ I desire,” 
or “I will,” in a will, amount to an express 
devise. If a devise is to A. for life, directing 
him at his death to give it to B., that amounts 
to a devise of the use of it only to A. for life, 
remainder to B. Belesv. England, 2 Vern. 467 ; 
Pre. Ch. 200. 

A. by will gives BOOZ. to B., and declares her 
will and desire that he should give the BOOZ. to 
his daughter at his death, or sooner, if there be 
occasion for her advancement. B, dies eight 
days before A. ; and the daughter dies at sixteen, 
unmari'ied. The BOOZ. decreed to the adminis- 
trator of the daughter. S. C., 2 Vern. 466 ; 
Pre. Ch. 200. 

There can be no constructive trust but where 
the intent of testator is apparent. “ Willing and 
desiring G. to sell,” &c., are more properly words 
of injunction than trust. Etill v. London 
(B'hihop\ 1 Atk. 619. 

Testator expressing his will and desire that 
one-third of the principal of his estate and 
effects be left entirely to the disposal of his wife 
among such of her relations as she may think 
proper after the death of his sisters, a trust for 
her next of kin at the time of her death, having 
made no disposition. Birch v. Wade, B Y. & B. 
198 ; IB K. E,. 181. 

“i give to A. 500Z., and it is my will and 
desire that A. may dispose of the same amongst 
her relations, as she by will may think proper”: 
— Held, a trust for the relations of A., and the 
600Z. well bequeathed by the will of A. to her 
sister and her sister’s children, though made 
without reference to the will of the first testator. 
Eorhe^ v. Ball, B Mer. 437. 

A., after bequeathing leaseholds to his wife for 
the remainder of his interest therein, bequeathed 
all other his personal estate to his wife for her 
use and benefit, she maintaining the cliildi’en 
•who were at his death under twenty -one, and 
paying his debts ; and he declared it to be his 
•will, that although he had given the whole of his 
property to his wife, yet it was his desire that if 
his cliildi’en conducted themselves to her appro- 
bation, she should leave such property equally 
amongst all of them. Three of the children who 
survived the testator died in the lifetime of the 
widow, Avho by her will bequeathed her property 
to trustees, in trust to invest 200Z. for one 
daughter ; and as to the residue, in trust for 
the four surviving children : — Held, that the 
bequest by the testator to his widow was not 
absolute, but that the obligation amounted to 
a trust : and that the bequest by the widow 
in favour of the four surviving children was a 
good exercise of the discretion given to her. 
Bonser v. Kinnear, 2 Giff. 195 ; 6 Jur. (H.S.) 882. 


“ Wish.”] — ^A. devised to his wife his house at 
G., and declared it to be “his earnest wish that 
his sister should reside at G., with his wife, 
during her life” : — Held, that there was not any 


the families of ni}^ nephew, !S. 0., and my deal 
niece, Mrs. P., in such mode as they shall con- 
sider right ” : — Held, to be an absolute gift, and 
not to confer merely an interest for life with a 
precatory trust superadded. IlaniUton, In re 
Trench v. Hamilton, 64 L. J., Ch. 799 ; [1895" 
2 Ch. 370 ; 12 E. 355 ; 72 L. T. 748 ; 4B W. E~ 
577. 


“Wish and Bequest.”] — Where a testator gave 
his real estates, and also his residuary property, to 
his wife for life, with remainder to an infant 
great-nephew for life, a statement in the will 
that it was his particular wish and bef.[uest that 
his wife and the infant’s grandfather would 
superintend and take care of the infant’s educa- 
tion, so as to fit him for any respectable pro- 
fession or employment, \vas : — Held, under the 


“Wish and Desire.”] — Property was assigned 
to trustees, upon trust, after the death of the 
settlor, in the meantime, and until his eldest son 
should attain twenty-one, to pay the rents to the 
settlor’s wife, to be applied by her for and 
towards the maintenance of herself and all the 
then present and futuj’e-born cbildivn of the 
settlor : and the settlor declared, that if and when 
his eldest son should attain twenty-one, the trust 
property should be in trust for such eldest son, 
but so that the wish and desire of the settlor 
thereby declared, that the then present .and 
future-born children of the settlor and his wife 
should paT’ticipate with him in the same, should 
be particularly observed : — Held, that a valid 
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K, M., aiKl that as the articles specifically given a testator added, that in case his' daui?hter 
by It to E. J. ])assed by the will to the trustees, married he strongly recommended her to execute 
and iiottothedaughters, sot-hel,000/. wastobe a settlement, of which the will went on to 
paid, not by the daughters out of their life prescribe the terms Held, upon unopposed 
interests, but by the trustees out of the testator’s petition, that the daughter, who was not married 
geneinl personal estate. Hinxmuyi v, Poynder, could not convey the foe. Payne Me wirto 
" W. Jfy, In re, 2 Y. cV: C. bSO ; 7 L. J ’ 

I Would have divided. ]— A testator had a A testator gave all liis proiierty to his wife 
)iower to appoint the pmluee of a policy on his trusting that she would use it for the siiirituai 
life amongst his ohildren,_ by writing or will. By and temporal good of herself and children 
willhe betiueathed all his personal estate to his remembering always the church and poor-— 
a ,oontenipoi-aueous writing, Held, that the wife took absolutely. CuHh y. 
unattested, and headed Memoi-andnm, ’ he gave Rippoii, 5 Madd. 434 ; 21 E E 327'^ 
directions to F as to his property, and said : “ The A testator, after certain bequests to his wi.iow 
wonhf Hisui-ance Office I gave the residue of his estate to his father ■' for 

tem F r between my claugh- his own use and benefit, and at his discretion 

twf- e^Pi'essed his wish for the further use and benefit” of his fthe 

that his two sons should have certain interests out testator’s) daughter, who was then a minor and 
yIu ‘^at the words “ I his only child^-Hcld, that, under tlTclauL 

■’ b®ld, also, that F., who was and the testator’s daughter as 1oiut tenants 

the fi® tbe benefits under with a discretion in the father as to the applica- 

the ^ T* promise to distribute tion of the daughter’s share during her minoi-itv 

the testator’s property according to the memo- Aadnmi v. B2 L T 73 I 

(NS)^27^ 9 W E 47 P®^®°nal OT^-ty to his wife, “to enjoy the 

t .sfiwis, J v\.E. 47. same in the fullest and most unconst/ained 

JtTA? E^Plamed by Con- SLf’^^fLrwereleS^^^ *rtSs 

text.] — A husband bequeathed all his fumituve of himself anri nf Pic ^^batioiis 

wife,and.fofZ: hiteifCt hL wdfo'lUlT 

as she t'hinkfwoVy of buf uSer should te‘'(UvTde“araonf hm^o?ato 

aTliwTo SvrLfdSltoXwha^and to SkThey LmtdTrtoXtt tl® 

and B in confidence that they would distribute into eX? in tWav I 

s,3SSS ESr EE* “ “—2 

residue, and stated that thT altemtLi wouM Zsnn « ■ bis death to 

make but little diffei-ence as the sum would ihs tS’i * ■worthy of it, accompanied by 
ultimately fall into the r«Xe. AfX XX! fo' 

rising the executors to postpone the payment of 'and iS h s^entti^ Xwpr“?s°^i^t"^ busband, 
legacies, and giving other direcfimiistPn I d. . ^ powei, is, that my son is 

concluded thL : “ 'iS wM S EritteXbv ' f a fortune, and that I cannot 

myself, and only concerning the intemt rf mv - hrJav ^ certainty what sort of a cliaraetcr 
executors, will, I feel Le be XtXXieuttov i, IE E°o™e- \ therefore leave it to my 
them to ’fulfil aU heXn XTtSiS bX wSl EEE’ P^t-ental 

perhaps be more correct if I qf/yn mi anection I have the fullest confidence. If my 

the presence of two witn^si Kre X? n before my husband, though I ieaye aU 

the presence of each other” : Held that ni fim leseivation to my dear husband to dis- 

will alone, the executors, would have taken the any^chilXr^o jet should my son leave 

residue, subject to a trust foi- the next of kin ; fro"m him, knoXg tiXtacly 
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■clear judgment of right and wrong, and his 
sense of justice,” does not create a tviist. JEaton 
V. Wattl L. R. 4 Eq. 151 ; 16 L. T. 811. ^ ^ ^ ^ 

Words of recommendation or desire in a will 
will not raise a trust, if such construction would 
■conllict with other provisions of more definite 
and positive import in the same instrument • but 
the court will give such effect to them as may 
not be inconsistent with those provisions. Mmtt 
V. Cottce.^2 

Testator, after giving his real and personal 
estates to his wife in fee, said that he had so 
given the same to her unfettered and unlimited, 
in full confidence that, in her future disposition 
thereof, she w^ould distinguish the heirs of his 
late father, by devising the whole of his estate, 
together and entire, to such of his father’s heirs 
as she might think best deservec I her preference : 
—Held, that no trust w’as created. Memlith v. 
Heneage, 1 Sim. 542 ; 27 R. R. 243. 

Testator befiueathed the wiiole of his property 
to his wife for her life, and directed that upon 
her death one-third should devolve upon his 
<Iaughter, and that the other tw'o-thirds should 
be at the sole and entire disposal of his wife, 
trusting that, should she not marry and have 
other chihlren, her affection for tlieir daughter 
wall induce her to make the daughter her prin- 
cipal heir. The widow died unmarried : — Held, 
that she took an absolute interest in the tw’o- 
thirds under the will, Iloy v. Master ^ 6 Sim. 
.568. 

Testator gave to his wife all her jewels, trin- 
. kets, &c., which he added might be finally 

I appropriated as she pleased, with the sum of 

4,000^. in money, but which sum he recom- 
mended her to divide amongst certain persons 
in certain shares : — Held, by the vice-chancellor, 
that a trust was created in favour of those per- 
i :sons, to take eifect after the wife’s death ; the 

j Lord Chancellor, how’'ever, held the contrary, on 

appeal. White v. BrifjgSy^ Ph, 588 ; 15 Sim. 
■800; 15 L. J., Ch. 182;'9 Jur. 1083. 

! A husband devised a freehold house to his wife, 
and all his personal property to be at her wall 
and disposal in any wmy she might think best 
I for the benefit of herself and family Held, 

I that the widow took the fee simple of the house 

f unfettered by any ti’ust, and that she was abso- 

I: lutely entitled to the personalty. Lam'oe v. 

f Eank% 40 L. J., Ch. 447 ; L. R. (5 Ch. 597 ; 

§ ;25 L. T. 175 : 19 W. R. 659. ! 

A husband gave all his real and personal estate 
f to his wafe “ absolutel^q wath full powder for her 

\ to dispose of the same as she may think fit for 

■ tiie benefit of my family, having full confidence 

/ that she will do so” : — Held, that she took abso- 

: lately. IlufcJtinmm and Tenant, lure, 8 Ch. D. 

; 540 ; 39 L. T. 86 ; 26 W. R. 904. 

j A testator gave and devised all his real and 

I .personal estate unto and to the absolute use of 

I his wafe, her heirs, executors, administrators and 

.assigns, in “full confidence that she wall do wTiat 
is right as to the disposal thereof between my 
-children, either in her lifetime or by will after 
lier decease” : — Held, that under these w-ords the 
wddow took an absolute interest in the property, 
unfettered by any trust in favour of the children. 
.LaniheY.Eames (supra), IluUdvhmmand Teniant, 
In re (supra), Curnich v. Tuolier (L. E. 17 
Eq, 820), and Le 3Iarehant v. Le Marehant 
•(L. R. 18 Eq. 414) commented on. Adams and 
Kensington Vestrg, In re, Adams, In re, 52 
L. J., Ch. 758 ; 24 Ch. X>. 199 ; 48 L. T. 958 ; 32 
W. E. 120, 


Interpretation of Trust for ‘‘Children.”] 

— Where a precatory trust has been created by will 
in favour of “ children,” simpliciter, the trustee 
may, in executing the trust, limit the shares of 
daughters to their separate use. Tf v. Kymer, 
47 L. J., Ch. 90 ; 7 Ch. I). 181 : 38 L. T. 207. 

Parol Grift with Precatory Words — Effect on 
Testamentary Disposition by Donee.] — The owaier 
of certain jewels presented them to Irer daughter- 
in-law^ on her marriage wath the donor’s son, who 
W’as heir-presnmptive to a title. The tlo nee’s 
account of the manner in which the gift was 
made was as follow^s : “ When I married she gave 
them to me for life, wath the request that at my 
death they might be left as heirlooms.” The 
donee by will left the jewels to the owner of the 
title for life, and after his death to each and 
every of the persons who should in turn succeed 
to the title and dignity severally and succes- 
sively as they should in turn succeed to such 
title and dignity : — Held, that the original 
gift was an absolute gift ; that the words of a 
bequest did not create a precatory trust, and 
w^ere not intended to fetter the donee’s disposi- 
tion of the jewels in the least degree, but were 
a mere indication of the manner in w^hich the 
donor thought that the donee might best dispose 
of them ; and that the donee had therefore power 
to dispose of them in the manner directed by her 
wall, or in any other manner she might think fit. 
Ihll (yiseounf) v. Hill (^Etnvager Viscmnitess), 
66 L. J., Q. B. 329 ; [1897] 1Q.'B.483 ; 76L.T. 
103 ; 45 W. R. 371— C. A. 

c. Besnlting Trusts. 

Where Gift not exhausted by Objects of 
Trust.] — A gift of residuary real and personal 
estate to an executor, “ to enable him to cany 
into effect the purposes of the will”: — Held, on 
demurrer, to create a trust : — Held, also, that 
the objects of the trust not exhausting the gift, 
there was a resulting trust in favour of the 
heir-at-law of the surplus realty. Cary v. Cary 
(2 Sell. & Lef. 189) commented on. Barr.^ v. 
Fewhes, 3 N. R. 704 ; 33 L. J., Ch. 484 ; 10 Jur. 
(^r.S.) 466 ; 10 L. T. 232 ; 12 AV. R. 666. And 
see /S'. 61, 6 N. R. 355 ; 34 L. J., Ch. 522 ; 11 
Jur. (N.S.) 669 : 12 L, T. 727 ; 13 AV. R. 987. 

Trust to pay Debts where Debts discharged 
in Lifetime of Testator. ] — A testator’s will con- 
tained the followang danse : “ I give and bequeath 
to my brother E. whatsoever real estate 1 may 
, die possessed of, wTieresoever situate, on trust 
[nevertheless to pay thereout the sum of SOOL 
due from me to the trustees under the marriage 
settlement of S., and the sum of 300Z. due from 
me to B., and also on trust to pay to each of my 
sisters M. and C. and to my brother A., as long 
as they respectively live, the sum of 50Z, every 
year.” The will contained a bequest of the 
personalty to E, and A. and certain of his sisters, 
and appointed E, executor thereof : — Held, that 
the wmrd “thereout” and the wmrds “and also 
on trust ” were sufficient to shew that the gift to 
E. was not for the purposes thereafter exiiressed, 
but only subject to such trusts as were expressed. 
Kuig V. Betiison (1 A^. & B. 261) explained. 
OmiovieY. Oroowe, ^! L. T. S14 ; 87 L. T. Jour. 
201— H.L.CE.) 

Where Legatees Disclaim.] — By an agreement 
between H. and R. certain shares in a limited 
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bank, which were the property of H., but 
standing in the names of H. and B., were to be 
held for H. for life, with remainder to R., for life, 
with remainder to such charities as H. should by 
will appoint. H. died in 1878, having appointed 
the shares among certain charities, subject to R.’s 
life interest, li. died in 1884. A wdnding-up 
order having been made against the bank, the 
executors of both H. and R. were informed that 
a call would be made against them on the shares. 
All the charities had disclaimed. The executor 
of R. brought an action against H.’s executors, 
one of whom was also H.’s residuary legatee, 
claiming indemnity in respect of the liability 
on the shares : — Held, that, on the disclaimer 
by the charities, there was a resulting trust of 
the shares in favour of H.’s estate, and that H.’s 
residitary legatee was bound to indemnify R.’s 
executor. Ifobh.s v. Wm/ef, 36 Ch. D. 256 : 57 
L, T. 225 ; 36 W. R. 273.' 


took only single shares, and not a new share with 
each old one, but that they had a right to select 
the fully paid up shares as the best.' M., there- 
fore, was entitled to the residue of the old shares, 
and all the new ones. Hillard v. Bmley, 35 L. J., 
Ch. 312 ; L. R, 1 E<i. 378 ; 13 L. T. 751 ; U 
W. R. 385. 

I Testator, who was possessed of three leasehold 
hnuses in K. Street, bequeathed “two houses in 
K. Street” in trust for P. for life, and then to- 
form part of his residuary gift. The will eon- 
tainejl no other references to the testator’s houses, 
in Iv. Street: — Held, that two of the houses 
passed under the gift, and that P. was entitled to> 
elect which he would take. Tapleu v. Banletmi, 
12 Ch. D. 683 ; 28 W. R. 239. 


7. Powers op Appointment. 

See sub tit. Pow'ERS. 

8. Options and Rights op Choice or 
Pre-emption. 

Right of Selection.] — If a testator, dying 
solvent, bequeaths to A. a given number of 
articles, forming part of a stock of articles 
of the same description, as, for instance, if he 
has twenty horses in his stable, and bequeaths to 
A. six of them, A. has the right of selection. A 
testator was possessed of flfty original shares, 
and seventy other after-purchased shares. He 
gave thirty whole shares to trustees, upon trust 
for a married woman for her separate use for 
Me, and thirty whole shares to another party. 
He declared ^that the legacies should not be 
deemed specific, so as to be capable of ademption. 
On the seventy shares all the calls had not been 
paid, but on the fifty the wJiole had been paid, 
ihe railway company raised new shares, and 
Ottered the same ratably to the registered pro- 
prietors. The executors accepted sixty, and 
paid the deposit on them in respect of the thirty 
shares first beriueathed Held, that the bequests 
were specific, and that the income of the shares 
irom the testator’s death belonged to the leo-a- 
tees : that the legatees were entitled to the new 
shares in respect of the shares bequeathed to 
them, subject to the payment of the future calls : 
that the legatees were entitled to select, and the 
executors not entitled to appropriate the shares 
to be taken by the legatees ; that the original 
and purchased shares must, with respect to the 
liability ot the testator and his estate to pay the 
calls thereon, be considered identical : and^that 
therefore, his estate was liable to pay the calls 
• on both sets of shares. Jacques v. Chamhers, 2 

24t ^ 

A. respectively. The remaining shares she left ; 
to M, bhe possessed seventy-four shares in the ‘ 
compjuiy, VIZ. thirty-seven shares fully paid up i 
and thirty-seven new shares not fully paid up! t 
as babit of speaking of the whole c 

been aUotted, by way of bonns, ia respect of the c 
old ones, but they were distinguished in the 1 
company’s boots by separate and distinct nnm! s 
beis, and were transferable separately from the t 
old shares .—Held, that the four specific legatees t 


s -- — Second Election ultra vires,] — A widow 

7 devised an acre of land, which was “ to be selected 
by ’’ the devisee, to a clergyman absolute^, and 
devised all her other real estate to the tiaistees of 
her will to convert it into money. By a letter to* 
the clergyman, dated the day her ^vill was exe- 
cuted, but not intended to be, and not, in fact,, 
delivered to him until after her death, she said 
that at would be gratifying to her memory if he- 
of . his own free will would dedicate the acre- 
? of land as a site for a church. He did select an 
f acre for that purpose, but subsequently entered 
3 into an arrangement with the trustees of her will. 
3 whereby the trustees sold the acre so selected! 

) and granted him permission to select another 
L acre in lieu. The clergyman died without having- 
selected another acre : — Held, that the permission 
to make a second selection was ultra vires, and 
that the purchase-money produced by the acre- 
oiiginally selected belonged to the personal 
lepresentatives of the clergyman absolutely 
Littledale v. Bichersteth, 24 W. R. 507. 

Right to Select the Whole.]— Testator 

pve all his household furniture, wearing apparel,, 
books, plate, wines, pictures,' statues, china, 
horaes, carriages, in short everything in his house 
and elsewhere, together with all his other pro- 
perty, to trustees in trust to sell all his household 
property as aforesaid, except such articles what- 
soever they might be as his wife might desire to- 
retain for her own use, which he thei'eby em- 
^%ve,red her to appi'opriate for her own use : — 
Held, an absolute gift to the wife of the whole o,r 
any of the articles enumerated, whether articles, 
of use or ornament, which she misht select. 
liemmly y. Kenned y, 10 Hare, 438 : I'w. R. 177. 

Gift by a testator of his plate to trustees upon 
tnist to permit his widow “ to have and appro- 
priate absolutely to herself such parts thereof as. 
she should signify in writing her desire to 
possess ” :— Held, that the widow was entitled' 
to the whole of the plate. Arf/en r v. Jlaelnn non 
18 L. J., Ch. 534; 11 Ch. 1). 385; 27 W. Ill 


, _ Where Gift to Several— Apportionment not 

V 1 T son, in case he 

should live to attain twenty-one, such part of 
his real estate as his son should choose, but not 
exceeding the yearly value of 351 )Z.. and to his. 
daughter such part of his real estate as should 
rmam after his son should have made hi.s. 
choice ; or of the whole of his real estate in case 
ms son should not live to choose his part, as she 
should choose, but not exceeding the yearly 
value of ^ 3607. : — Held, that the son was entitledi 
to priority of choice, on attaining twenty-one,. 
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and that there ^v^ls to be no apportionment, 
although he might not leave for the daughter 
lands of the yearly value of 3G0?. Weiqall v. 
Brome, 6 Sim. 99. 


unto all his sons and daughters equally, and 
dlreGted that all calls and payments to be made 
and become due after his decease should be borne 
and paid by them in equal shares. M. and her 
husband gave notice to the executors that they 
declined to accept the legacy of the shares, and 
they refused to take a transfer of them. Subse- 
quently calls were made upon the executors, and 
I), paid them ; and he refused to pay the legacy 
without deducting the calls thereupon, and with- 
out the husband of M. taking a transfer of the 
shares, and giving an undertaking to pay all 
future calls. On a bill by M. by her next friend : 
— Held, that she was entitled to the legacy with- 
out deduction, and that she had a right to disclaim 
the legacv of the shares. Lon/f v. 0 H. B. 
354; 11 Jur. (isqs.) 724; 12 L. T. 794; 13 W. E. 961. 

Shares in a company were given, together with 
other propertjq and were onerous : — Held, that 
the legatees might repudiate the shares, and take 
the rest of the gift. Aston v. Wood. 43 L. J., Oh. 
715 ; 31 L. T. 293. 

Bequest of six leasehold villas to one for lifCy 
and by a subsequent codicil reciting his death, 
bequest of the same to another, together with 
any other house testator might build on an 
adjoining space of ground, “ fogether with the 
ornamental park I am now forming opposite that 
cottage and villas,” for his life : — Held, that the 
legatee could not take the villas without the 
park, of which the tenure was onerous. Green 
V. BnUen, 42 L. J., Ch. 187 ; 27 L. T. 811. 

When by a will two distinct legacies are 
bequeathed to the same person, one of them 
being onerous and the other beneficial, primi 
facie the legatee is entitled to disclaim the 
onerous legacy and to take the other. If. how- 
ever, onerous property and beneficial property 
are included in the same gift, prima facie the 
legatee cannot disclaim the onerous and accept 
the beneficial ; he must take the wdiole gift or 
none of it. But this prima facie rule may be 
rebutted if the will manifests a sufficient inten- 
tion of the testator to the contrary. Green v. 
Britten (supra) followed. Gntlirie v. Wtih'imd^ 
52 L. J., Ch. 165 ; 22 Ch. D. 573 : 47 L. T. 614 j 
31 W. E. 285. 

A testator devised and bequeathed a freehold 
house and the furniture and effects therein on 
trust for A. and B. for life. The house was sub- 
ject to a mortgage for more than its value : — 
Held, that A. and B. were entitled to the use of 
the furniture without keeping down the interest 
on the mortgage. St/er v. Gladdone^ 30 Ch, H. 
614 ; 34 W. E. 565. 

A testatrix gave “all my real and personal 
estate ” to trustees “ upon trust at their discre- 
tion to sell all such parts thereof as shall not 
consist of money,” and out of the produce to pay 
her debts and funeral and testamentary expensesy 
and invest the residue, “ and shall stand possessed 
of such real and personal estate, moneys, and 
securities ” upon trust “to pay the rents, hiterest, 
and dividends and annual produce thereof ” to 
T. during her life, with a clause of forfeiture on 
alienation, and after the decease of T. the testa- 
trix devised and bequeathed the same to other 
persons. At her death she was entitled in fee to* 
the P. estate which was unincumbered. Some 
time after her death a remainder in fee to which 
she was entitled in the B. estate, which was 
subject to mortgages made by prior owners and 
was out of repair, fell into possession, and its- 
income was only sufficient to pay the interest on 
the moitgages. The trustees took out a summons 


-- — Eight of Heir-at-Law to Priority of 
Choice.] — B. being seised in fee of two freehold 
closes of land in E., by his will devised to his son 
John one freehold close of land in E., and to his 
son George one freehold close of land in E. John 
was the testator’s heir-at-law. After the death 
of the testator, John and George tossed up for 
choice, and George won : — Held, that the devise 
to John was not void for uncertainty, and that 
the case was one for election ; — Hekl, also, that 
party first named in the will being also the heir- 
at-law was the person who had the right to elect. 
iJurlimanton v. Buelmanton.^ 5 H. & H. 219 ; 29 
L. J., Ex. 132. 


Eight of Election between Alternative Gifts.] 

— Bequest of 5()0Z., or an annuity of 25^, for life : 
— Held, not to give the option to the legatee, but 
to the parties interested in the property subject 
to the annuity. Wilson v. Wilson, 1 He G. ik 
Sm. 152 ; 11 Jur. 793. 

Legacy in lieu of things expressed, shall not 
put the party to his election as to another benefit, 
though it may be contrary to an intent that he 
should take both. East v. Coolie, 2 Ves. Sen. 30, 

A testator, being entitled to two leasehold 
houses situate at P. and at E., directed his ti'us- 
tees to allow his wife to occupy his house at P. 
or at E., as she should elect, for her life, without 
payment of any rent : — Held, first, that the 
widow must elect between the two houses, and 
could not enjoy both : — Held, secondly, that she 
was entitled to be indemnified out of the testa- 
tor’s estate against the rent and covenants to 
which the house she might select was liable. 
Ilarhj y. 2Ioore, 6 Jur. (n.S.) 883. 

Election where Gift of Onerous Property.] — 

Where a testator makes several hecjuests to a 
devisee, one of which is clogged with a burden 
created by the testator, it is a question of the 
intention of the testator, to be gathered from the 
will, whether the devisee must elect to take all 
or none of the gifts in the will, or whether he 
may accept the beneficial gifts, and repudiate 
that which is burdensome. Tliere is no rule that 
a person to whom a testator has made two dis- 
tinct gifts, one of which is subject to a burden 
created by the testator, is bound to accept both 
or neither of these gifts. In such circumstances 
the question is one of intention, to be gathered 
from the will. A testator bequeathed a legacy 
to A., and devised fjceholds to A. and his wife 
for their lives, with remainder over, and after 
several intervening gifts bequeathed leasehold 
premises to A. : — Held, tliat A. might take the 
legacy and the freeholds, and repudiate the 
bequest of the leasehold, Warren v. Bud all, 
Godfrey, Er -parte. Mall v. Warren. 1 J. & PI. 1 ; 
29 L. j., Ch. 543 ; 6 Jur. (JS-.S.) 641 ; 8 W. E. 
331. 

' The legatee of a house, held by the testator on 
a lease at a rCvServed rent, higher than it could be 
let for after his death, cannot reject the gift of 
the lease, and retain an annuity under the will, 
but nuxst take the benefit cum onere. Tallwt v. 
Badnor QEarl'), 3 Myl. &: K. 252. 

K. devised estates to his son D., charged with 
a legacy of l.OOOZ, to his daughter M. ; and by a 
codicil he bequeathed all his shares in a company 
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for directions as to interest and repairs. The 
tenant for life contended that she could disclaim 
the B. estate : — Held, that as the P. and B. 
estates were not specially mentioned, but only 
formed parts of one gift in general terms, '^i\ 
could not accept one and refuse the other. 
Guthrie v. ’Walraud (supra) and Sijer y. Glad- 
stone (supra) distinguished. Ilotchkys, In re, 
Tnehe v. Calnauhf, 55 L. J,, Ch. 546 ; 52 
Ch. D. 408; 55 L. T. 110; 54 W. B. 560— 
C. A. 

By Court for lunatic,] — Where it is neces- 

sary for a lunatic to elect under a will as in this 
•case, giving first a personal le.pcy, and afterwards 
in same vill a real estate, with a charge upon it, 
the court has power to elect for him ; and if the 
court chooses the real estate, it will continue the 
charge paid off as a lien on it for the lunatic’s 
next of kin. Marriott. In re. 2 Moll. 516. 

Eight of Election to take Property on Con- 
dition.] — A testator authorised his executors, in 
•case A', and B. should elect to carry on his 
business, to permit them to do so, without any 
payment for goodwill, upon their giving their 
security for their stock in trade, or such part as 
■they should require. Shortly after his death, A. 
and B. gave the executors notice that they elected 
to take to the business : — Held, that there was a 
specific bequest of the business to A. and B. ; 
that upon payment of the value of the stock in 
trade, and making provision for the testator's 
death, they were entitled to the goodwill and 
stock in trade of the business from the time of 
their election. I'ri/er v. Ward. 31 Beav. 602 ; 
32 L. J., Ch. 453 ; 9 Jur. (N.S.) 164 ; 11 W. E. 
104. 

Gift Over of Stock in Trade — Eo Election 
where prior Gift not subject to. Condition.]— 

A testator having three sons, A., B. and C.. 
devised certain property to A., and other lease- 
hold property, together with all the stock in 
trade which should be in the premises to B. and 
C. as tenants in common, and in case his said 
sons or either of them should die without leaving- 
lawful issue him surviving, he directed that the 
share of such son so dying, in the premises and 
in the stock in trade which should be therein at 
the time of such decease, should go and be 
divided, shai-e and share alike, between such of 
his said sons as should be then living as tenants 
in common. B. ajul C. carried on the trade after 
the testator’s death ; and B. died without issue 
leaving A. and C. surviving : — Held, that no case 
'Of election arose, there being no condition 
attached to the bequest, that the stock on the 
premises, at the death of either of tiie sons, 
•should be subject to the bequest. A., therefore, 
W’-as only entitled to a moiety of the stock in 
trade at the te.stator’s death. Thornton v. Thorn- 
ton, 11 Ir. Ch. E. 474. 

Election inferred from Dealings with Pro- 
perty.] — W. P. by will directed his trustees as 
soon as conveniently might be after his death to 
divide his residuary real estate into lots, or set a 
value upon such lots, and give a copy of such 
particulars of division and valuation to the 
testator’s son : and if, within six months after 
■delivery of such copy, the son should give notice 
in writing under his hand of his desire to 
relinquish all or any part of such real estate, his 
estate in the part relinquished w'as to cease and 
become vested in the trustees upon certain trusts ; 


the effect of which was, out of the relinquished 
estates, and by a charge on the other, to put all 
the testator’s children on an equality. Provided 
I that if the son shall neglect to give “ such notice,” 
or “ by some notice or other writing,” to consent 
to hold all on the terms thereinbefore mentioned 
within the time thereinbefoi'e mentioned, then, 
and so soon as such neglect or refusal should have 
happened, the estate of the son in all was to shift 
to the trustees as before, the testator’s wish being 
to give to each of his children or their representa- 
tives one-fifth share of his property, and subject 
to these provisions the testator devised the said 
estates to his trustees for 500 years, remainder to 
his son in fee. No allotment or valuation was 
ever made by the trustees, nor any notice given 
by the son ; but he entered into possession of the 
estates, and accounted for the rents of the trustees 
of the father’s estate until his death 5^- years 
after his father -.—Held, that the son had waived 
his right to have the estate first valued : and had 
elected to take the whole subject to the charge 
for the benefit of the other children. Godtoin v, 
Conlson, 17 Jur. 795 ; 1 W. E. 485. 

A testator gave all his interest in certain lease- 
hold farms mentioned in his will, and all the 
stock of every description thereon, and also all 
moneys due to him, to his son, subject neverthe- 
less to the payment of all his debts, funeral and 
testamentary expenses. The testator’s son con- 
tinued in possession and receipt of the profits of 
the farms for about three jmars, when the leases 
of the farms and the stock thereon were ilisposed 
of. The testator’s estate was very involved, and 
the liabilities to be discharged by the son, under 
the terms of the will, and as a condition of his 
accepting the bequest, greatly exceeded the value 
of the bequest : — Held, that the son must be 
deemed to have elected to accept the bequest 
contained in the will, subject to the payment of 
debts, funeral and testamentary expenses ; but 
he was not personall^^ liable to pay the .same. 
Coioley, In re, South v. Cowley, 55 L. T. 494. 

Option to Purchase.] — A testatrix, who carried 
on the business of a brewer, gave to M. a right 
of pre-emption of “ all her brewery, &c.,” at one- 
foui’th le.ss than its value. The testatrix held a 
number of public-houses in connection with the 
breweiy, the tenants of which were bound to 
take their beer from the testatrix : — Held, that 
the right of pre-emption extende<l to these public- 
houses. Waite V. Morlan/l, 12 Jur. (isr.s.) 765 ; 
14 L. T. 649 ; 14 W. E. 746. 

A testator, by his will, gave all his real and 
jmrsoiial estate to be enjoyed by his widow for 
life, and after her death, to he sold, and the 
proceeds to be divided among his ten cliiidren 
equally. He directed that one of his sons should 
have a right of pre-emption, for 450Z.. of a par- 
ticular parcel of gai’den land, pait. of the real 
estate. After the death of the testator, and 
before that of the widow, the parcel of garden 
land was purcliasetl by a railway company, under 
their compulsory powers ; the compensation 
money paid therefor, wlien fi-eed from incum- 
brance, beiitg re])]'csentc(l, at the death of his 
widow, by the sum of 882Z. 18a*. ‘'Id., standing in 
court : — Held, that the testat<)r’s son, to wiiom 
the right of pre-em|)tion was given, was entitled 
to the compensation money, subject to the 
deduction of the price fixed by the testator, 
Canfn Mntafe. In re. 4 De O. k J. 505 ; 28 
L. J., Ch. 641 ; 5 Juiv (X.s.) 829 ; 7 W. B. 
624. 
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A testator, by his will, directed that his son 
H. should have the oi)tioii of purchasing the 
goodwill, &c., of his business, the purchase- 
money to form part of the residuary estate. 
The testator died in 1835, and H., who, from 
1820, had managed the business, and resided 
solely on the ])remiscs as apparent owner, 
claimed it as an advancement, and alleged a 
parol agreement between him and the testator 
in 1825, and, as proof thereof, gave in evidence 
declarations of the testator, about that time, to 
his neighbours, that he had sot up H, in business, 
and had asked their custom for him : — Held, 
that as there was no direct transfer or proof of 
change of possession, the painl declarations of 
the testator could not countervail his solemn 
declaration expressed by his will. Sharpe v. 
Sharpe, 10 L. J.. Ex, Eq. 2. 


testator’s death. The son, who was himself a 
trustee, within two months declared verbally to 
his co-trustees his intention to purchase, but the 
trustees did not deliver the title-deeds to the 
solicitor who was to prepare the conveyance until 
the last day of the three months, and no con- 
veyance was made, nor was any part of the- 
purchase-money paid wdthin the three months : 
-—Held, that the right of pre-emption was gone.. 
Daicsom Y. Daiomn^ ^ 

A person having under a will a right of pre- 
emption of an estate for a given sum, provided 
he signified to the trustees, within one month, 
of the testator’s death, his option to purchase, 
and paid the purchase-money afterwards within 
two months, duly signified his option to tlie 
trustees, and applied to their solicitor for an 
abstract of title. The solicitor acknowledged 
this application, and promised to take an oppor- 
tunity of seeing his clients thereon. But no 
abstract was furnished ; and hearing nothing- 
further, the donee of the right of pre-emption 
allowed the twm months to expire without pay- 
ing his purchase-money or taking any further- 
step in the matter: — Held, that the trustees, 
were not under any obligation to furnish an 
abstract, and the purchase-money not having 
been paid within the two months, the right of 
pre-emption was lost, the rule being that such 
a right must be strictly complied with. JBroohe 
V. ^arrodj 3 K. & J. 60S. Affirmed, 2 De Gr. & 
J. 62 ; 27 L. J., Oh. 226 ; 6 W. B. 191:. 

A testator directed his trustees to give to A., 
the option of purchasing his Lancashire estates 
at the price mentioned in his conveyance, but 
the ofier was to be considered declined unless 
accepted within a month from the olfer being- 
made : — Held, that no valid oiier was made 
until the price had been stated to A. Zilford' 
(LorS) V. Keoh,, 30 Beav. 295. 

A testatrix appointed lands to the use of her 
husband for life, with remainder to trustees in 
fee, with a power to her son to purchase, upon 
his giving notice to the trustees, within twelve- 
months after the death of the tenant for life. 
The testatrix having survived her husband more 
than twelve months : — Held, that the true con- 
struction of the condition was, that the notice 
should be given within the stated period after 
the estate became vested in the trustees, and that 
the right of pi'e-emption was subsisting. JSvans- 
V. Stratford, 2 H. & M. 142 ; 10 Jur, (N.S.) 
861 ; 10 L. T. 713. 

A testator devised real estates to trustees for 
sale, and directed that his eldest son should, 
have an option of purchase at a price to be fixed 
by arbitration, and that the time allowed for 
such option should be two months, within which, 
time he should enter into such an agreement for 
the completion of the purchase as the arbitrator’s 
should direct or approve of. The arbitrators 
made their award on the 5th May, and delivered 
it to the family solicitor, who acted for all- 
parties. On the 7th May the solicitor sent by 
post, to the eldest son, a letter containing an 
extract from the award. On the 16th June the 
son wrote to the solicitor, accepting the terms, 
but the formal agreement for purchase was not 
signed irntil the 6th July : — Held, that the time- 
began to run when the award vvas communi- 
cated to the son, and hot when the award was 
made, and the agreement, therefore, had been 
entered into within the time allowed by the will. 
Audm V- Tmmef, 36 K J., Oh. 339 ; L. B. 2 Ch. 
143 ; 15 W. B. 463. . 


lands subject to Incumbrances.] — There 

is no rule of law that the donee of a right of 
pre-emption of lands at a fixed price, conferred 
on him by will, and duly exercised, necessarily 
takes the lands as a devisee, subject to incum- 
brances. Gire?i V. Mimep, 31 L. B., Ir. 126. 

Principle of Valuation.] Option to 

purchase at a valuation ; valuation must not 
only be made according to the letter of the will, 
but must be fair and adequate. Option must be 
declared before valuation. Goodwill an element 
in the value of a reversionary interest in a 
public-house. Edwards v. Edicards, 1 Jur. 654. 

A right of pre-emption given by will, whether 
at a price expressed, or to be fixed by the trus- 
tees, will be executed ; the construction in the 
latter case being a reasonable price to be ascer- 
tained by reference to the master. But to pass 
such right to the heir or devisee, the intention 
to accept the oSer must appear by some act, or 
at least by will. Radnor {Earlj-v. Shafto, 11 
Yes. 448 ; 8 B. B. 198. 


Time for Exercising.] — A., having five 

daughters, devises lands in trust to convey to 
eldest, in case she should pay 6,000Z. among her 
foul* sisters, and if not he gives the like pre- 
emption to each of his daughters. Equity will 
not enlarge the time. JIader v. Willoughby, 2 
Bro. P.0.244. ‘ ‘ 

Devise of lands to trustees in fee, in trust to 
pay debts and legacies, and after these paid, 
then to sell, and if any of the testator’s name 
would buy it, such person to have it for 2001. 
less than the value. One of the testator’s name 
brings a bill for this pre-emption, but delays 
bringing it mitil twenty-five years after testator’s 
death. Bill dismissed, Huclistep v. 3(atheiDs, 
I Vein. 362. 

A., seised in fee, devised lands to his daughter 
and her heirs ; and his mind was, that if his son 
paid to her 50Z., then his son should have the 
land ; the money was not paid at the day, and the 
daughter sold the land, but decreed against the 
vendee on the son’s paying the money ; but the 
court took it to be but in the nature of a security. 
Eland v. Middleton, 2 Oh. Oas. 1. 

Testator devised a house to trustees, upon 
trust to permit his son, at any time within 
three months after his decease, to become the 
purchaser thereof, at a certain price, and to 
convey the same accordingly ; but should the 
son not complete the purchase within three 
months, then the trustees were to sell the same 
by auction within twelve months from the 
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residuary estate. He gave the residue to trus- 
tees upon trust to convert, pay annuities, and o t « 

.accumulate the surplus income till his younfmst “ whethbs Generai., Specific 

^child attained twenty-one, when the funds were Demokstrative. 

to be divided between the children and the issue O-eneral Principles. 1— If it be doubtful ort fRn 
of deceased children as tenants in common per words of a will whether a snecific or 
stirpes. Ihe trustees had power to make legacy is eiven the rule of i-. 

advances to the children, such sums to be taken the construction which makes the leoncv <rerio]\/^ 
in pait satisfaction of their shares of the trust but this rule does not invnlvp ’ 

thattheco^^fstoaTcM^^^^^^ 

he will. Ihe eldest son took the business and tion of a will with any preDossession our* .-r. 
the swoiid son received advances. The period of the other. v 7 Ce W 7 ^ 
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intended Ins children to take eoual in t • ^ ^^^^^ntion , but the inclination 

08^6] I Ch. 372 ; 73 i f. 671 ; 

2? ^ E m 1 j. & w. 504 ; 

..-LW. ^0 call for Title.]— A bequest of a sum of money in a bao- &c -Iq 

t to trustees, in trust a specific legacy, and shall ^not abate with 

d WtA and she authorised and pecuniary legacies, laivson v Stitch 1 At> 

•directed them to sell the property absolutely to 507. ^ 

f husband was a gift, and therefore estate, there is no ground to se^r a branch frn^ 

‘t urfovourof agenerallcgatce. ITeatUpe.;, 

Ch E. 7 ■ -?■« re, 17 Ir. | quantity only. Jefi^f v. Jefe^eyM^lIu 


~ Enforcing Option.] 

shall sell his land to C. ; C 
.subpeena. Anon., Cary, 14 
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which it is invested. Drinltwater v. Falconer, 
2 Ves. Sen. 652. 

A testatrix having, under her marriage settle- 
ment, a power, in default of issue, to appoint by 
her will a sum of 2,200^., she, by her will, after 
reciting the power, proceeded thus : “ and I give 
and bequeath several legacies,” some to persons 
absolutely, and others to persons for life, and 
after their decease to their children or other 
persons by substitution, amounting, in the 
whole, to the precise sum of 2,2001. ; and as to 
all such real estates as she had power to dispose 
of, under her marriage settlement or the will of 
her husband, she expressed her desire that the 
same should descend to and vest in her daugh- 
ter, by the preferable title of descent ; and, 
subject as aforesaid, she bequeathed the residue 
of her personal estate to her said daughter 
Held, that the legacies were not general legaeies, 

-ii 1 ^ •• . 9 . 


.and condition indicated by that description 
separates in favour of a particular legatee from 
the general mass of his personal estate. Robert- 
-wti V. Broadhent. 58 L, J.. Ch. 206; 8 App 
Gas. 812 ; 50 L. T. 243 ; ' 32 W. B. 205-- 
H. L. (B.) 

A legacy of stock out of stock is specific, but 
money out of stock is not, but demonstrative. 
A specific legacy is not liable to abate ; a demon- 
;stvative legacy is. A specific legacy is liable to 
ademption ; a demonstrative is not. A specific ! 
legacy carries with it the dividend from the death i 
■of the testator : a demonstrative legacy does not. | 
A general legacy may be given "to a specific 
legatee, although expressed to be “in addition 
to” the specific legacy. v. Smith, 1 

Dr. & Sm. 204 ; 8 W. B. 732. 

A specific devise or bequest is a devise or 
ber(uest by a description which identifies a par- 
ticular subject then existing as intended to pass 
to the donee in specie cither directly or indirectly. 
A father devised three properties to his three 
sons respectively for life, with remainder in fee 
to their respective children, and in case of the 
death of either of them without issue between 
the others “ in the same manner as the estates 
devised were limited to them respectively,” sub- 
ject to the proviso that if either died leaving a 
widow, but no children, the widow should have 
an estate for life in the premises “ so specifically 
devised ” to her husband Held, that the devise 
to such widow attached, not only to the property 
■originally devised to her husband, but also to 
property coming to him under the contingent 
limitations. Gilen v. MeUom^ 42 L. J., C. P. 
122 ; L. B. 6 H. L. 24 ; 28 L. T. 789 ; 21 W. B. 

m. ■ 

The mere gift of a sum of money in consols or 
■stock without more is not a specific gift, even 
though the testator at the date of his will or 
death has the identical sum in consols or stock ; 
■something more is required to shew that he 
intended the particular property to pass ; hut 
although this is the general rule" it will yield to 
a contrary intention if it can be gathered in a ' 
legal way from the instrument itself and the 
surrounding circumstances of the testator. Birrhe 
r.Boi/le, [1897] 1 Ir. B. 479. 

The fact that the testator has the particular 
stock or shares specified in the will, and the fact 
that the particular legacies occur in the middle 
of a series of specific gifts, are circumstances to 
be taken into consideration in deciding whether 
the legacies are specific or not. Ib. 

Legacy whether Creneral or Specific — Money 
Debts and Securities.] — Testator reciting that 
he is possessed of a certain sum in navj’’ bills, 
bequeaths it. This is a specific legacy, and shall 
])ass only such navy bills as he possessed at his 
death. Pitt v. Camel ford {Lonf), 3 Bro. C. 0. 
160. 

Legacy to A. of 12,OOOZ., and to B. 4,0()0Z., 
the latter sum directed to be paid out of money 
in the hands of the testator’s agent. At the 


Ui r,nc win oy tne testator's agent on his ac- 
count, ^ and immediately afterwards 6,000Z., 
part of it, was invested on another moitgage, 
and the remainder was paid into a bank in which 
the testator had no other moneys, but was 
afterwards drawn out by a person to wdiom the 
testator had given a cheque for the amount : — 
Held, that the legacy was specific, and, not- 


tliat, though an insolvent security, and the 
interest in arrear before the death ' of the tes- 
tator. Inner v. Johnmn, 4 Ves. 568. 

One partner, by will, gives to the other 2,OOOZ. 
which appears to be due to him on the last 
settlement, in trust, &c., if he did not draw it 
out of trade : — Held, these last words made it a 
specific bequest; without them it would not 
have been specific. MUs v. Wallter, Arnbl. 309. 

A testator, after stating that, “as for his 
worldly goods and chattels, he bequeathed them 
as follows,” gave certain pecuniary legacies to 


fund in the agent’s hands to answer this legacy : 
but the general assets did not extend to the 
payment of both. Legatee of the 4,OOOZ. held 
■entitled to be paid by priority. Acton v. Acton, 
IMer. 178. 

Bequest of a note for 50()Z. “ in the hands of 
F,” when F. had laid it out in stock unknown 
to testatrix ; though the bequest of the note is 
specific, the legatee shall have the stock in 


WILL — Construction, 


• ■ 'ii« 


j 1 mil 

1 '»!,i I I 

vf 

r' if 'i III 


sum of ioil. 9«. Q(l., for life.” He subsequently 
stated th'at he had ‘200^. in the savings bank, and 
454^. 9s. ^d. and 30^. in addition in another bank. 
His property consisted of the 454^. 9 a‘. M., and 
SOL and some furniture, and there was in the 
pvmgs bank a sum of '200Z. in his wife’s name, 
being part of her separate estate Held, that 
this latter sum was the 200Z. referred to in the 
will. IlmJieth v. Marjemiu, 27 Beav. 395. 

Legacy of 50L for a ring is not specific ; there- 
fore it shall carry interCvSt like other pecuniary 
legacies. Apreene v. Apreeoe, 1 V, & B. 364. 

Testator having a sum of 500L secured bv 
mortgage, bequeathed to defendant 500Z., to 
continue at interest on such securities as he 
shoiikl leave at his death, or to be put out on * 
government securities, at the election of his 
ex^aitors. There^ being a deficiency of assets : 

Held, that the 500Z. legacy was not so specific 
as that it should not abate with the pecuniary 
legacies. Luwmi v. Stitch^ 1 Atk. 507. 

Bank annuities, directed by will to be pur- 
chased out of personal estate, to be considered as 
pecuniary, not specific, legacies, GMons v. 

Dick. 324. ’ 

A direction to invest so much money as will 
produce a certain amount of stock Held, to be 
a pecuniary legacy. Mwardn v. BalL 11 Hare 
23 ; p L. J., Ch. 1078. Affirmed, 25 L. J., Oh.’ 
82 ; 1 Jur, (X.B.) 1189 ; 4 W, B. lll—L.JJ. 

A testatrix, by a codicil, after reciting that she 
had in the Bank of Ireland money not theretofore 
. disposed of, bequeathed the said sum to trustees 
to pay certain legacies. She had no money in 
the Bank of Ireland, but she had government 
stock sufficient to pay the legacies Held, first, 
that the legacies were payable out of the general 
assets ; and, secondly, that they were pa5mble in 
equal priority with other legacies bequeathed bv i 
the will and prior codicils. Meniy v, Stotiey, ■' 
16 [r. Ch. B. 295. , 

A testator bequeathed “ 1,000Z., now in the i 
Bojml Bank,” and charged his house property ^ 
with the payment of such of his legacies as were 
not made payable out of some special fund. At c 
me date of the will he had no money in the Eoyal t 
Bank, but he had shares in the capital stock of t 
that bank of the value of nearly 1,G00Z,, and he 9 
puixffiased other shares afterwards .-—Held, that c 
the legacy was payable out of the shares. Conhi t 
V. Ir. B. 5 Eq. 430. a, 

Construction of will where specific legacies b 
were given out of a specific debt. SmUh v. J 
Fitzgerald^ 3 V. A B. 2 ; 13 B. B. 129. 1 

LegacieKS to be paid out of a specific security 
which fallal : Held, general upon the circiim- a- 
stances. EolerU v. Poeoclt, 4 Ves. 150. u 

A l^gncy of so much of a Sjiecific fund, and in ti 
case ot failure of that fund, the deficiency out of cn 
another specific fund, held a specific legacy, and oi 
not general or ])ecuniary ; and that "therefore so 
legatee was entitled from testator's death Fo/i~ 
taire v. Tgler, 9 Price, 94, to 

A legacy of 1,OOOL, “ being part of the moneys m 
received by J. from my debtor A. G., but not th 
remitted to me,” is specific. Felmn v. Carter 5 m* 
bun. 530. ’ 

Upon the oonstrootion of a will Held, that M 
certain legacies of stock and of money on mort- 

fTf,’ V, June^, an 

OOxI* U* O* olo. 

Where a testator directs a specific sum to be tin 
sold, and a certain sum out of the sale moneys to < 
be paid to A., and the residue to B., each of the sto 
legacies is specific, and the legatees are entitled jus 


to share the income of the fund from the testa- 
. tor’s death between them in proportion to the 
. values of their respective legacies at that time 
Jeftergs, In re, 35 L. J., Oh. 426. 

The testator bequeathed a leasehold public- 
house upon trust for sale, and out of the proceeds 
oi such sale, and the rents and pinfits until sale 
he gave a legacy to X. Y., and as to the residue 
ot such proceeds, and rents and profits, and all 
other the residue of his real and jiersonai estate 
he gave the same to his two daughters :~Held’ 
that the gift of the residue of theiiroceeds of the 
sale of the public-house was not siiecific, but that 
such residue formed part of the general residuary 
estate of the testator. Greea, In re, Baldoeh v 


fic stocks and Shares.J—Lcgaoios of stock 

ly are specific or general legacies according to the 
intent of testator from the will, and thetiroum- 
ir- stance whether he meant to confine it to the 
as stock he then had. Ardyn v. Ward, 1 Ves. Sen. 

’ Bequest of “400L East India bonds,” under 
111 the ciixumstjinces, not specific, but a legacy of 
be (luantity to be made good out of the general 
c, assets, the testatrix having repeatedly in this 
h. bequest omitted the word “ my,” which she had 
used m other bequests clearly specific, and having 

le <^nly one East India bond at her death. Bequest 

re of South Sea stock in parcels to a larger amount 
^ possessed of held specific, the 

.11 bequest of the last parcel being called “the 
it remaining South Sea stock standing in her 
abate in proportion. 

xl 6leech. v. T/wrrngton, 2 Ves. Sen. 560. 
n Legacies are not specific without something 
y marking the specific thing, as the description of 
/, my stock, Ac., a mere direction to transfer 
o in the same 

e A testator, amongst various spoeiac bequests. 

f T ' 5 f ®Syptian 9 per cent.” bonds 

f to L. Betore his death he sold his Egjmtian 
- . pel omit, bonds, and purchased with the pro- 
rtf ®®“*- bonds :-Hold, that 

‘be gitt ot ••my” Egyptian bonds was speciBc 
and adeemed, bnt that the gift of Egyptian 
. bonds to H was not speciBc, and not adeemed. 

■ ^ m 4yi ; 8 Ch. D. 

101 ; 38 L. J . loD : 26 W. B 381 

’ Sea annuities to A., 

and o,000Z. South Sea annuities to P. The tes- 

that these should be considered as legacies of 
quantity and number, and other 5,o6oL were 

soJ; 1^ f f out of the testator's per- 

sonal estate. Eme v. Snaplm, 1 Atk 414 ^ 

One devises tlmsumof 6,I)00L South Sea stock 
testator has but 5.360^. Xo 

thrieSnf shall pass, and the rest of 

the testators personal estate not be obliged to 
make it up 6,0()0L But it might be otheTwisc if 
the testator had no stock at all. A&Iittm v 
Ashto7t, 3 P. Wms. 384 ; Gas. t. Talb. 152, 

Legacy of 20()Z. 4 per cent, consols bank 

fhA V the deficiency of 

the fund. p'lUon v. EroLvumitli, 9 Ves 180 

just 2,000L South Sea stock ; he afterwards sold 


k i ' i; I < y ’ 
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appointed two other persons his executors and 
trustees. At the date of his will the testator 
had 7001, 3 per cent, reduced annuities, but he 
afterwards sold out that stock, and invested part 
of the produce on mortgage : — Held, that the 
gift to F. of the interest of the testator’s property 
in the funds w^as specific, and was consequently 
adeemed by the sale of the stock, but that the 
other legacies were general, and that F. took 
only a life interest in the testator’s residuary 
estate. Hayes 'v. Hayes, 1 /Keoix, 97 ; 5 L. J., 
Oh. 243. ^ 

A testatrix bequeathed and appointed 1,800Z. 
consols, and 300L long annuities, and all moneys 
over which she had the power of appointment 
under a particular deed, and all the residue of 
her personal estate, upon certain trusts : — Held, 

I that the gift of the consols and long annuities 
was specific. Kamff y. Jones,, 2 Keen, 756 ; 

7 L. J., Ch. 63 ; lJur. 814. 

Testator bequeathed, amongst other stock 
legacies, 30,0007. consols to the provost and 
fellows of Queen’s College, to be by them 
expended, within three years after his death, 
in the purchase of such books for the use of, 
and to be added to, the library of the college, 
as the provost and fellows for the time being 
should in their discretion think fit ; and in a 
subsequent paragraph he directed that, if at 
his decease he should not have a sufficiency of 
stock standing in his name to answer the 
several stock legacies aforesaid, his executor 
should purchase and make up the deficiency 
out of his residuary estate. The stock standing 
in the testator’s name at his death was sufficient 
to answer the bequest to the college : — Held, 
that that bequest was specific. Queen's College 
V- Sutton, 12 Sim. 521 ; 11 L. J,, Oh. 198 ; 6 Jur. 
906. 

A testator was possessed of fifty original shares, 
and seventy other after-purchased shares. He 
gave thirty whole shares to trustees, upon trust, 
for a married woman for her separate use for 
life, and thirty whole shares to another party. 
He declared that the legacies should not be 
I deemed specific, so as to be capable of ademption. 

; On the seventy shares all the calls had not been 
L paid, but on the fifty the whole had been paid. 

: The railway company raised new shares, and 
, offered the same ratably to the registered pro- 
, prietors. The executors accepted sixty, and 

- paid the deposit on them in respect of the thirty 
, shares first bequeathed : — Held, that the bequests 

- were specific, and that the income of the shares 
i from the testator’s death belonged to the legatees ; 

T that the legatees were entitled to the new shares 
I in respect of the shares bequeathed to them, 
i subject to the payment of the future calls ; that 

the legatees were entitled to select, and the 
. executors not entitled to appropriate the shares 
to be taken by the legatees ; that the original 
f and purchased shares must, mth respect to the 
r liability of the testator and his estate to pay the 
f calls thereon, be considered identical ; and that, 
1 , therefore, his estate was liable to pay the calls 
r on both sets of shares. Jaeques v. Ohamhers, 
s 2 Coll. C. C. 435 ; 16 L. J., Ch. 243 ; 11 Jur. 295. 
i Testatrix gives to the minister, &:c., of A, 57, 
i per annum bank long annuities ; to the minister, 
f &c., of B. 57. per a'nnum like bank annuities ; 
k to the treasurer of C. and B. 1007. long annuity 
0 stock each ; to the governors of F. 1007. long 
is annuity stock ; and ‘^307, per annum, further part 
is of my bank long annuities,” upon trust, to apply 
,e the interest to and for the use of L. B., till she 
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1,5007. of it, and three-fourths of the residue was 
turned into annuities by act of parliament ; — 
Held, the bequest was not specific nor adeemed. 
JBronsdon v. Winter, Ambl. 57. 

A bequest of certain quantity of stock will not 
be held specific from the circumstance of the 
testator having that exact quantity at the time 
of the bequest. Icl. 59. 

Testator willed that his wife should receive the 
interest of “all the property I possess in the 
public funds for her life” Held, that the wife 
was entitled to receive the income of all the 
property which the testator had in the funds at 
the date of his will, and in its then state of 
investment, notwithstanding it consisted of long 
annuities. Coclinin v. Cochran, 14 Sim. 248 ; 8 
Jur. 679. 

A testator by her will bequeathed funded 
property sufficient to pay an annuity of 507. to A. 
for life, and after A.’s death she bequeathed the 
fund to other pei'sons ; and after giving various 
pecuniary legacies, she bequeathed to B. the 
whole of the remainder of her (the testatrix’s) 
dividends during her life : and after B.’s decease 
she bequeathed 1,0007. stock to C., and other 
sums of stock to other persons. The testatrix 
died shortly after the date of her will, entitled to 
6067. long annuities, but to no other stock : — 
Held, that the bequest to B. during her life, of 
the whole of the remainder of the dividends of 
the testatrix, was specific, and that C. and the 
other legatees in remainder after B.’s death were 
not entitled to have the long annuities converted 
into bank annuities ; though being a decreasing 
fund, the legacies might altogether fail. Vincent 
V. Hewcom.be, Younge, 599. 

A testator, before making his will, transferred 
two sums of 4 per cents, and 5 per cents., which 
were then the whole of his funded property, into 
the joint names of himself and his wife. By his 
will he bequeathed all his funded property or 
estate of what kind soever, to trustees, in trust 
for his wife for life, and after her decease, in 
trust (amongst other things) to pay certain 
legacies of 4 per cent, stock, amounting, within 
501., to the stock of that description which he 
had so transferred ; and he gave the residue of 
his estate to A. and B. He arterwards purchased 
further sums of 5 per cents, in the names of 
himself and his wife, and died in her lifetime, 
having no stock except that beforemen tioned, 
exclusive of which, his property was not suffi- 
cient to pay his legacies: — Held, that the wife, 
on her husband’s death, became absolutely en- 
titled to the stock ; and that the bequest of the 
testator’s funded property was not sufficiently 
specific to make her elect between the stock and 
the benefits which she took, under the will, in 
certain parts of the testators property. Dunmer 
V. Pitcher, 2 Myl. & K. 262 ; Coop. t. Brough. 257. 
Affirming 5 Sim. 35. 

A testator gave to his wife F. the interest of 
ail his property in the public funds during her 
life, the principal being placed in the names of 
the undermentioned trustees for that purpose, 
and he also gave to his wife all his other 
property , which he might be possessed of at his 
deceavse, after paying his funeral expenses and 
debts, part of his funded property being applied 
for that purpose if necessary. On the death of 
his wife, he gave to his daughter J. 2007. stock 
3 per cent, reduced annuities, and to twm 
other persons 507. 3 per cent, reduced annuities 
respectively, and to his son the residue of his 
property after paying those legacies. And he 
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notwithstanding the stock was miscles 

sa. I 30Z. per annum bank long annuities ’’to the oribed, to be specific? and tlm coste of a snf? 

Inrlo- * to W. 0. 150^, bank instituted by the executrices who were also Vtia 

ffiT- r-T n -R ^ annuities, in trust pose of having the trusts administered directed 

H?” 

“i3‘SSS3H«i fsIpSS« 

lOO^to be raised by the snlY S to S J, and that she was desirous of making a 

Mer. 316; 17 H. E 91 ‘ ‘ 3 lo,0007. reduced annuities,” and directed her 

Testator reciting that he has 1,5001. 5 per wS To 
cents., gives it to A., and tl-.PT. mVno -r ^ J. W. “ the said sum of 


IS=r“ 

ParroU v. Wonfoktl J & W 594 - 21 ^r‘ X,?® ^squest, 

248. ./<" > 1 J. i. w. 694 , 21 E. E. she thereby revoked the last-mentioned bequest 

Legacy of “all my stock that I mn-sr >m •"? °r t* 4,500L “like reduced 

a—. .. r.pL.TxS s'S. s 

in my name ” At the date of the codicil and at subject to any deduction for 

her' death she possessed long annuities sufficient should and that the same 

to answer thir bequest speciS^^vSit^ before and in pre- 

to satisfy certain legacies charged by the other bv her m^t legames and bequests given 

testamentary papers npon the sSS stock tL esM°t]X X 

dence as to the state and value of the testatriT’« - I ^ 21,3007. reduced annuities 

property in the funds at Ce lespectTl t tae he dTtI Tf 

was admitted, and in the effect of that evidence reduced to I ft 

and the language of the testamentary n'iZlt’ At the date of 

taken togetlmr, 'the heq^sts to“d InnS “ 16,OOOUike 

held not to be specific but pecuniary X ^.500Z. 

M iUmm, 2 Kuss. & M. 680. EevexSnO 4m‘ to J XTnt ’ 

563. ” J- L., was not a specific but a geneml legacy, 

Atestatris,havingll5LlongannultiesshTirlino- i * .y' entitled to have 6 , 000 L 

in her name at her death%f « eT? i^^^ 6 ooof iTTT ®“‘ 

&c.,and sub ect thereto to pay the’said“ Cooper 37^ ^ 

iE3i“fc'."a.“*.ssn£ ,h,»rLVHr -..r"' 

her name in the long annuity (whiysS iatT t™ Th I"'® 

?.«S'£TS 'SSTS: 

J"-S:s f J";; •?“' ■— “> “■ *•» 

Bepiesttoan liopsital of 3,4007. in the 3 ner cEtP nf 1 tt« personalty), at the 

cents., the dividends to be divided amona- four thA ii?-V ^ gave hve to A., live to J3., and 

Widows; this is a pecuniary not Tsfecffic tomari^rA^v^ 

h^acy. Pete,-Urong%^.MoHlock, 1 Bro. C. C. he had^eJseXto toh aTXlw, tot The 

Legacies of new South Sea annuities declared leSte« ctoftleT tT“®S’ 
to be pecuniary, not specific, though the testator TSrfTtXTT to such a sum of money as 

S»“3 ““ SLS", S ?.r £ f si*- V" 
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■of the government funds the same si 
found invested : — Held, that this was f 
legacy, and that the executor having 
■dividend on the stock, which became di 
a year after the testator’s death, to the i 
legatee, must refund to the specific 
Iloslilnq V, JSlcholls^ 1 Y. &; C. C. C. 

J., Oh. 230 ; 6 Jur. 886. 

A testator gave all his money in ham 
his bankers to his trustees, to' be addc 
new 3^. per cents., which il, per cents. 
Devon Great Consols he desired might b( 
divided between his grand-daughters ; 
gave to his trustees 600 AVest Basset sh 
Wheal Agar shares, and five Devon Great 
to divide between bis grandsons ; the re 
Wheal Agar shares he might hold at the 
his decease, as well as any other proj; 
desired might be added to the 3Z. per c 
the benefit of his grand-daughters. 
time of his death was possessed of ten Dev 
■consols, 600 Wheal Bassets, and 1304 Wh 
shares : — Held, that the bequests were 
Hill V. 11 Jur. (N.S.) 806 ; 12 L. T 

A testator gave a legacy of 500Z. 3Z. i 
■consols, or other stock into which tl 
might be converted, or in case he shoulc 
possessed of such stock he gave a lega* 
much sterling money as that amount > 
would have been worth at his death, a 
subsequent clause the testator gave 
legacy of like stock to the same pers 
addition to the legacy already given,' 
raised out of the proceeds of his residuar 
— Held, that the first legacy, there being s 
-stock to answer it, was specific, but 1 
second legacy, though expressed to be a si 
for the first legacy, was general. 31^1 
Snutli, 1 Dr. & Sm.''204 ; 8 W. B. 739. 

A testatrix bequeathed a large amount 
legacies, declaring that by the word si 
meant government stocks, or stock or s 
public companies, to which she might be 
She had various such stocks and shares 
that the gifts were specific, and that the 
wmre entitled to a proportionate share 
of such stocks and shares, v. L 

30 Beav. 538. 



f 






ii 


A testator gave freehold property anc 
of his preferential stock of a railway c 
in trust for his niece A. for life ; rema 
her children. A. like bequest of copyhc 
stock to two other nieces for life, with re 
to their children. The preferential s 
the time of the testator’s death did not 
to 2,4001. He had, however, other sto 
railway debentures : — Held, that the i 
could not elect to have the 2,400Z. made 
the other stocks, and that as the whoh 
stocks were given in trust for the three 
the whole of the stock should be divic 
thirds. 67dfi?/ v. Bat^her^ 18 L. T. 145. 

A testatrix bequeathed the income c 
invested by her in the General Steam Ha 
Company, and also the income of 200Z,, t 
for life, and after her death desired t 
principal sum of 500 Z. should be divided : 
the children of the legatee, and declared 
case her personal estate should prove ins 
for the payment of her legacies and a 
the deficiency should be made up out of 
real estate, and she bequeathed the re 
her personal estate to certain persons, 
■codicil, the testatrix gave all her person 
io another person : — Held, that the gif 
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By marriage settlement a wife had, in the 
event of her dying In her husband’s lifetime, a 
power of appointment by will over the property 
therein comprised, which in the event of her 
surviving him became hers absolutely. At the 
date of the wife’s death the property comprised 
in the marriage settlement included consols and 
reduced and new 3 per cents. ; her separate 
property comprised consols. By her will the 
wife, after reciting the settlement, gave and 
appointed everything she had povrer to dispose 
of to trustees, and then gave a number of stock 
legacies in the form, “ I direct my trustees to 
stand possessed of 1,OOOZ. consols upon trust to 
pay the dividends to A. for life, and after his 
death to transfer the same sum of consols to his 
children ” ; and in the form, ‘‘ I direct my trus- 
tees to transfer 1,500Z. consols to B,” The new 
3 per cents, so given amounted to exactly, 
and the reduced 3 per cents, to very nearly, 
the amount of those stocks subject to the settle- 
ment. The amount of consols so given was 
more than that subject to the settlement, but 
less than the amounts subject to the settlement 
and belonging to her separate estate taken 
together. The will contained a residuary gift : 
— Held, that all the legacies were specific, "that 
those of new and reduced 3 per cents, failed, 
and those of consols could only be paid pro tanto 
out of the consols belonging to the testatrix’s 
separate estate. Young, In re, True v. Sullivan. 
52 L. T. 754. ' ; 


Legacies connected with Land.]— -Pecu- 
niary legacy directed to be paid by sale of an 
estate, which testator had contracted to pur- 
chase, is payable out of the testator’s general 
assets, if contract cannot be completed. ^Foivler 
V. Wlllomfllij, 2 Sim. & S. 354 ; 4 L, J. fo.S') 
Ch. 72 ; 25 B. K. 219. ^ 

Devise in trust to sell, but not for less than 
10,000/., and to pay several sums amounting to 
7,300/., and the overplus moneys arising from 
the sale to A. : — Held, a specific legacy of 
10,000/., and the sale producing less, A. and the 
others to abate ; legacies to charity void bv the 
statute 9 Creo. 2, c, 36, fell into the general resi- 
due. Page v. Leafmgwcll, IS Y es. 4&1 ; 11 E. E. 

. 234. I 

A testator gave a number of legacies, adding, 

“ I guarantee my estates at C. for the payment 
of the above legacies ” ; and, in the subsequent 
part of his will, he gave many other legacies. 
The first class of legacies are not specific, and, 
failing the estates at C.. are to be borne bv the 
general personal estate, ^nllow v. Bliocles, 2 
Euss. 452. 

Testator, by his will, after devising his mes- 
suage, dwelling-house, and hereditaments, situate 
at w., and all other his real estate, to a trustee, 
upon the trusts and to the uses therein men- 
tioned, directed, and empowered, authorised the 
trustee and his heirs to raise, by sale of the tim- 
ber and other trees growing on his estate of W. 
the sum of 1,000/., which, and also the principai 
sum of 1,000/. due to him from A., he gave 
and bequeathed to the plaintife, to be paicl to 
him when he should attain the age of twentv- 
four years, but without interest in the mean- i 
time.^ And after giving various pecuniarv ' 
legacies, the testator gave and bequeathed ail the : 
residue and remainder of his personal estate ; 
subject to the payment of his legacies, debts, 
tuneravand testamentary expenses, to his two ( 
nieces (who, under the limitations in the will of s 


le the real estate, also took estates pur autre vie in 
a the rents and profits of the testator's estate at 
y W.), equally to be divided between them, share 
ir and share alike Held, that the 1,000/. directed 
le to be raised out of the timber constituted a 
d specific legacy, and that the deficiency of the 
cl timber, if any, for payment of the legacy, would 
:e not be supplied out of the personal estate,. 
36 Bicliin V. Barliev, 14 L. J., Ch. 22 : 8 Jur. 1098. 
d Testatrix bequeathed an amuiity of 1001. tO' 
se her niece for life, and charged the same upon the 
k leasehold property in Wimpole Street, and all 
0 and every her residuary personal estate nnd 
0 effects whatsoever, save and except her leasehold 
■s premises at E. ; — Held, that this was a dernon- 
is strative legacy. Livesay v. Brdfern, 2 Y. &; C. 

- 90 ; 6 L. J., Ex. Eq. 35.' 

V 

r, Legacy whether Specific or ^ Demonstrative, 

q — Legacy of 1,000/. out of niy reduced bank 
!- annuities, held pecuniary, the court leaning 
,s against holding a legacy specific, unless clearly 
t intended. The court would not take into con- 
t sideratioii evidence of the value of the stock at 
ti the date of the codicil by which the legacy was 
: given, nor an erasure of a legacy to the" same 
t person by will, but decided upon the words of 
[, the codicil. ICirhj v. Potter. 4 Yes. 748 : 4 E. E. 

0 342. 

s Legacy of my stock, or in my stock, or part of 
i, my stock, will make a legacy specific. Id. 750. 
After a leg^acy of stock in 4 per cent, consols 
bank annuities, a legacy to same persons of “ an. 

- additional sum of 200/. more, to be paid out of 

1 the 4 per cents.” &c., was held pecuniary. Beane 

- V. Test, 9 Yes. 146 ; 1 Smith, 112. 

1 A pecuniary legacy, given with a particular 
security, is a demonstrative legacy. Such a- 
) legacy does not fail by the failin’e of the security 
upon which it is given, Fmler v. WillonqUu, 

J ^ CO.S.) Ch. 72 ; 52 E. E.. 

I Legacy “ of 5.000/. sterling, or 50,000/. curi’ent 

- rupees, ’ afterwards described as now vested, 
i in ■’ the East India Company’s bonds, and some- 

5 times mentioned as the said sum of 5,000/. 

• sterling, held not specific, but general as a 
. demonstrative legacy, with a fund pointed out 
a construction to be favoured fora natural child, 
the will also giving one legacy clearly specific,., 
VIZ. the sum of 33,480/., “which said sum is in 
then lying for acceptance. 
Bdlaumey. Adderley, 15 Yes, 384. 

Testatrix bequeathed an annuity of 100/. tO' 
her niece for life, and charged the same upon 
her leasehold property in Yumpole Street, and 
all and every her residuary personal estate and 
eiiects whatsoever, save and except her leasehold 
premises at E. Held, that this was a demon- 
strative legacy. Livesay v. Redfern, 2 Y. k C. 
90 ; 6 L. J., Ex. Eq. 35. 

A legacy of so much of a specific fund, and iii' 
case of tailure^of that fund, the deficiency out of 
another specific fund : — Held, a specific legacy, 
and not general or pecuniary, and that thereff)re 
legatee was entitled from testator’s death Fon- 
tmm V. TyJer. 9 Price, 94. 

Bequest of 10,000/. sterling, “being my share- 
or the capital now' engaged in the banking 
business, ’ Ac. — Held, to be a (.lemonstrative, 

1 6 Beav 13^5 legacy. Sparrow v, Josselyu , , 

A lady, w'ho had gone through the ceremony 
of marriage with the widow'er of her deceased 
sister, gave certain legacies, which she desired. 
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; her supposed husband to pay out of certain veniently might be after W.’s decease, were 

property belonging to her which she believed demonstrative, and not specific, and that if the 
had passed to him upon marriage. The lady particular fund failed, the deficiency was payable 
survived the husband Held, that they were out of the general personal estate not specially 
i demonstrative legacies, and payable out of the given, and that the words “ capital invested in 

testatrix’s estjite. ^ Joncf! v. Southall^ 32 Beav. the business ” comprised all that was coming to 
31 ; IN. E. 152 ; 32 L. J., Oh. 130 ; 9 Jur. (K,s.) the testator from his partner’s etstate, inclusive 
93 ; 8 L. T. 103 ; 11 W. E. 247. of the debt. Bemn v. Att.~Qen,^ 4 Gifi. 361 ; 

_H., by will, gave certain annuities, and 9 Jur. (IJ.S.) 1099 ; 9 L. T. 221. 
directed that they should be paid by his trustees A testator being entitled to real and personal 
out of the rents of his real estate. He then estate absolutely, and having a power of appoint- 
de vised his i*eal estates to trustees, out of the ment over certain settled personal estate in 
rents and income to pay the annuities, and sub- favour of his children, gave by his will pecuniary 
ject thereto upon other trusts. H. died, and the legacies to the children, and then ai)pointed the 
rents and income of his real estates were in- settled property subject to and charged with the 
sn fficieiit to satisfy the annuities Held, that legacies to his children. He also bequeathed and 
the gift was not specific, but demonstrative, and devised his residuary personal and his real estate, 
that the deficiency must be paid out of the subject to the payment of the legacies given by 
capital of the residuary personal estate. Paget his will -Held, that the legacies given to the 
v. 32 L. J., Ch. 468 ; 9 Jur. (N.s.) 906 : 2 children were in the nature of demonstrative 

N. E. 104 ; 8 L. T. 445 ; 11 W. R. 636. legacies, and that the settled property was 

A testator bequeathed to G. the full amount of primarily applicable for the payment of them, 
whatever sum H. might be indebted to C. at the Llsney v. Oivsse, L. E. 2 Eq. 592. 
testator’s decease. The testator added, “ And it A testatrix appointed property to trustees to 
is my positive will that the amount required for sell all the property except certain real estate, 
the payment of the same, whatever it may he, and to hold the proceeds to pay the legacies 
be taken out of the amount of that share to thereinafter given, and to pay an annuity to A, 
which H. becomes entitled by a life interest for life, and subject thereto for B. and her 
under my will.” The share of H. proved in- children, and after B.’s death without children 
sufficient to pay the debt: — Held, that this to sell the real estate not before sold, and out of 
was not a demonstrative legacy to C., and that the proceeds to pay A., his executors, admihisy 
his debt coixld only be satisfied out of the assets trators, and assigns, a legacy in lieu of the 
so far as the share of H. therein would extend, annuity, and to hold the residue for all the 
Chard v. Holderness, 22 Beav. 391. children of C. and the issue of such as should be 

A testatrix bequeathed various legacies to be then dead, equally to be divided between such 
paid out of a reversionary personal estate upon children and issue, share and share alike, but so 
the death of the tenant for life; by her codicil that such issue should take such share only as 
she directed that they should be paid, in common their respective parents would, if living, have 
with the other legacies named in her will, imme- been entitled to. A. died in the lifetime of B., 
diately after her death : — Held, that the legacies who had no children : — Held, that in the events 
were demonstrative. Williams v. liuglm^ 24 which had happened the legacy to A. was pay- 
Beav. 474 ; 27 L. J., Ch. 218 ; 4 Jur. (N.k) 42 ; 6 able ; that it was a demonstrative legacy ; and 
W. E. 94. that the issue of the deceased children of G. took 

W., by will, after desiring that his executor as tenants in common. Hodges v. Grants 
and partner H. might be allowed a year for con- L. J., Ch. 935 ; L. E. 4 Eq. 140 ; 15 W. R. 607. 
verting his (the testator’s) ‘'proportion of A testatrix, after reciting that she was entitled 
capital, invested in the business he was then to two sums of 4,00OZ. and 6,000Z. nnder her 
carrying on with H.,” into cash, and that such father’s will, and directing certain legacies, 
cash might be paid over as realised (with the amounting to 4,900Z., to he paid out of the 
exception of special bequests thereinafter men- 4,000^. and out of her other personal estate ex- 
tioned) to the charity comniissioners to be cept the 6,000Z., directed “ the following legacies 
invested, desired that all shares of which he and bequests to be paid out of the said sum of 
might die possessed might be transferred into 6,OOOZ.,” and thereupon gave and bequeathed 
the names of the charity commissioners, with- further legacies amounting to 5,800Z. She 
out being sold ; the interest to be paid by them declared that all the bequests of her wall should 
to certain persons for life. AY. then directed, he free of legacy duty, which was to be paid out 
that after the death of the persons named suffi- of her residuary estate, and bequeathed the resi- 
cient of the property so invested bj" the commis- due to the persons therein named after payment 
si oners should be converted by them, and paid of all debts, expenses, and bequests. After her 
over to a number of charities, naming the sum death it was found that she had only a life 
to be given to each ; and he then requested his interest in the 6,000?, -.—-Held, that the legacies 
executors would pay, as soon as conveniently directed to be paid thereout were demonstrative, 
might be after his decease, “ out of the capital and not specific. C\RltCCeY.CunliJfe^2$W,%7^M^^ 
-employed in the business,” to the persons men- Testator gave two sums of 2,442?. and 5,000?. 
tioued, certain sums (naming tv’enty-two lega- to his three nieces, the last of which sums was a 
tees, and sums amounting together to about debt due to him ; and he directed, that if he 
700?.). At the date of his will, AY. was in part- received any part of it in his lifetime, it was to 
nership with H., but before his death the busi- be repaid out of an estate to be^ sold. The tes- 
ness failed, and a composition was paid, mainly tator received the 6,000?. in his lifetime : — Held, 
by the testator, at whose death the partnership not a specific, but a demonstrative legacy ; and 
assets w^ere outstanding, and his proportion of the primary' estate, having failed, the personal 
capital consisted of half of the assets, after estate was liable, Colville v. Middleton^ 3 Beav. 
deducting the debts, one of which was a large 670 ; 4 Jtir. 1197. 

•debt due to himself: — Held, that the twenty- A testatrix, domiciled in Jamaica, gave legacies 
two legacies, directed to be paid as soon as con- in Jamaica currency to J . G., H. C. and M. C,, 
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persons also domiciled in that island, and desired 0. had demonstrated the rents and profits of his 
them to he paid out of money due to him on freehold and leasehold estates, JSohle, 

certain bonds, which the will specified. At his 2 Jur. (N.s.) 461. 

death, which happened in Scotland, in 1790, no A. bequeathed 2,000?. long annuities standing 
such bonds were to be found ; but J. C. was in her name in the books of the governor and 
then indebted to his estate upon other bonds in company of the Bank of England. At the date 
a sum which exceeded the value of his legacy, of her will, and at her death, she was possessed 
and which, a year after the testator’s death, of 300?. long annuities only, but she had other 
inclirding interest, was equal to the amount of personal estate of considerable yalue Held 
the penalties. In 1794 actions were brought in (afiirming 6 Jur. (x.s.) 1046 ; 8 W, K. 631), the 
Jamaica upon these bonds by the testator’s bequest was a specific, and not a demonstrative, 
personal representatiye there, and judgments legacy, and fails as to the deficiemey. Win-d., 
recovered against J. 0, for the full penalties and In re, Gordon v. Buff, 3 He G. F. k. J. 662 ; 7 
costs ; but no attempt was made to levy execu- Jur. (K.s.) 746 ; 9 W. E,. 643. 
tion upon the judgments, and they remained A testator bequeathed the dividends on liis^ 
unsatisfied. About the time of the testator’s American bonds, “which should be due to him 
death the legatees came to England, and never at the time of his decease,” upon trust for pay- 
returned to Jamaica, nor .did any of them set up ment of certain arrears of allowances to his- 
a claim to their legacies prior to the year 1817. daughters. In his lifetime the dividends on 
In the year 1818 H, C. and M. C. resigned their these bonds having fallen into arrear, part ot 
respective legacies to the plaintiff, who was the the arrears was capitalised, and bonds issued for 
personal representative of J. 0., the other legatee, the amount, and delivered to the trustees of a 
and he, in the year 1821, when administration separation deed executed by the testator, though 
was for the first time taken out to the testator’s it did not appear that he was himself aware of 
estate ill England, filed the bill for the purpose the capitalisation : — Held, that he must be taken 
of enforcing payment : — Held, that the legacies to have been aware of the capitalisation, and 
were demonstrative only, and were not to be con- therefore that the capitalised bonds did not pass- 
sidered as having been adeemed ; that, as they as dividends due to him at the time of his death, 
were payable out of assets in this country, their but that only the uncapitalised dividends passed, 
value was to be computed according to the and that the legacy was specific, and not demon- 
standard par of exchange between Jamaica and strative. Blcltetts v. HarVmj, 23 L. T. 7GI). 
British currency, and not according to the actual A testator, reciting that he was entitled, after 
. rate at the time of payment ; that J. C. must be the death of his sister, to 5,6<)2?. consols, be- 
considered as having been paid his legacy by queathed to his son 2,000?. consols, part thereof, 
retaining the amount out of the bond debts, and or a sum equal thereto, to be transferred or paid 
that that amount was to be deducted first from to him when the same should be received by his 
the interest, and then pro tan to from the prin- executors. After the date of his will his sister 
cipal due from him upon the bonds, as at the end ! died, and he received the 5,002?. consols, which 
of a year after the death of the testator ; and he sold out and mixed with his other moneys, 
interest was then to be calculated on the balance He afterwards confirmed his will by a codicil, 
till the amount equalled the sum for which the but died without having anj^ sum of consols : — 
judgments were recovered, and no further ; that Held, that the legacy was s[)eciffc ; and that, the 
such retainer and set-off could not be allowed in particular fund, part of which was given to the 
respect of the legacies which the plaintiff claimed son, being no longer in existence, the legacy 
only as assignee ; and that the assigned legacies, failed. Olirer Olmr, iO L. j., Ch. 189; 
under the circumstances, and after the lapse of L. R, 11 Eq. 506 ; 24 L. T. 350 ; 19 R. 432. 
twenty-seven years without demand, ought to be A wife, who had a power of appointment over 
presumed to have been satisfied. Cawj)hell v. a fund invested in government stock, by her 
Graham, 1 Buss-& M. 453 ; 9 L. J. (o.s,) Ch. 234. will gave legacies of specified sums of the fund : 

A bequest of 5,000?. consols, with a direction, — Held, that the legacies were specific, and 
that, if the testatrix should not have sufficient carried interest from her death. Barics v. Fowler, 
stock to ans^ver the legacy, her executors should, 43 L. J., Ch. 90 ; L. R. 16 Eq. 308 ; 29 L. T. 285. 
out of her residuary estate, purchase enough to A testatrix having, at the date of her will, 
make up the deficiency : — Held, to cinate a 3,000?. 5 per cent, debenture bonds of the East 
specific, and not a merely demonstrative legacy. India loan, bequeathed “the sum of 3,000?, 
Townmid v. 3/artin, 7 Hare, 471. invested in Indian security.” The bonds were 

C, directed his trustees to set apart in their paid off by the Indian Government during her 
names 1,666?. 13a*. 4<?. consols, and in case he lifetime: — Held, that the legacy was demonsrra- 
should not have so much, then he directed the tive, and not specific, and not litrble to ademption, 
trustees to purchase the same, and hold it upon Myitooi Y. Mytton, 44 L. J., Ch. 18 ; L. R. 19 E<].. 
certain trusts. By a codicil C. directed his 30'; 31L. T.' 328 ; 23 W. R. 477. 
trustees, in case at the time of his decease A gift by will of “ 800?. invested in 2^ consols” 
he should not have so much consols as he had was held to be a specific, and not a demonstrative., 
bequeathed, to purchase the deficiency, out of legacy, having regard to the other dispositions 
the rents and pi-ofifs of his freehold and lease- associated with it in the will, which were all 
hold estates. At the date of his will C. had specific or in the nature of specific bequests, 
only 100?. consols ; he subsequently piu’chased Mytton v. Mytton (supra) discussed. Pratt, In 
more, and sold the whole before the date of re, Pratt v. Pratt, 63 L. J,. Ch. 484 ; [1894] 1 
his^ first codicil, two days before the date of Ch. 491 ; 8 R. 601 ; 70 L. T.' 489, 
which he purchased 2,000?. imperial annuities, A testator, after making various dispositions of 
which he further increased, and then reduced, parts of his estate, appointed 8,, his executor, to- 
At the period of his death C. had 1,000?. “ execute the disposal of all his personal property 
imperial annuities : — Held, that the legacy of and effects by sale at auction, the proceeds of 
the consols^ was not specific, but that it was a which he gave to his two youngest nieces in 
demonstrative legacy, for the payment of which London or elsewhere ” ; and the residuary clausa 
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was, “ The rest of my property in consols, after 
all my just debts and funeral expenses are paid, 
and what is found on my person and in the 
house, I give and bequeath” to five charities 
(naming them) ‘‘ free of legacy duty ” : — Held, 
that the gift of the consols was specific, subject 
to his debts and funeral expenses ; also that the 
bequest to the nieces was residuary. Foxen v. 
Fomti, 10 L. T. 200 ; 2 N. E. 452. 

A gift of an annuity for the life of the donee, 
payable out of the testator s long annuities, aiul 
which he afterwards directed to be secured on 
his stock of long annuities : — Held, to be a 
general legacy, with a specific fund pointed out 
for its payment, and a sufficient portion of long 
annuities was directed to be sold out to answxT 
the annuity. Fryer v. Bnttar, 8 Sim. 442. 

A legacy given in the following terms, “ I give 
to A. H the sum of lOOZ., which said sum is owing 
to me by bond from her father” : — Held, to be 
specific, and not demonstrative. JDavieft v. 
Morgan^ 1 Beav. 400 ; 3 Jur. 284. 

A* legacy of 10,OOOZ. consols, “ now' standing in 
my name” : — Held, from the context of the will, 
not to be specific. Anther v. Anther 13 Bim. 
422 ; 7 Jur. 410. 

A testator bequeathed to M. “the sum of 
42,000Z. new 3 per cents., more or less, at the 
time of my death,” to B. “ the sum of 42,00UZ., 
more or less, at the time of my death, to be the 
Brazilian 5 per cent, stock,” “and to L. the sum 
of 42,000Z. Eussian 5 per cent, stock.” At the 
testator’s death, there w-ere no stocks answ'crin 
to any of these descriptions. The testator had 
sold the new 3 per cents., and the Brazilian and 
Eussian stocks had been converted by the respeC' 
tive governments : — Held, that the tw^o former 
bequests w'ere specific, and that the legacies 
therefore failed, but that the bequest of Eussian 
stock w'as not specific and wms to be treated as 
a legacy of 42,OOOZ. payable out of such stock. 
Tyler, In re, Tyler v, Tyler, ^ 65 L. T. 367. 

M. B., by her will dated in 1865, directed the 
trustees thereof to stand possessed of the sum of 
1,50 oL, then invested in the Bombay, Baroda, 
and Central India Eaihvay Company, upon trust 
for her brother, wiio had then disappeared, for 
life, if he should present himself to the trustees 
within five years after her death ; and after the 
five years or the decease of her brother, wiiich- 
ever should first happen, she bequeathed the sum 
of 500Z., part of the Bombay, Baroda, and Cen- 
tral India Eaihvay shares, to the trustees of a 
charity for the benefit thereof. M. S. was at 
the date of her will possessed of about 1,900Z. in 
the raihvay, but at the date of her death in 1881 
she W’as possesse<l of no property therein, and 
the brother had not appeared ; — Held, that the 
legacy to the charity w'as a specific, and not a 
demonstrative, legacy, and that the investment 
out of which it was given having ceased to exist, 
the legacy was not payable to the charity out of 
the testatrix’s general estate. Bayer, In re, JJ.o- 
ClellanY. Clarh, 53 L. J., Ch. 832 ; 50 L. T. 616, 

Legacy whether Specific or Eesiduary.] — A 
gift by a husband to his wife of “ all my personal 
property, ail sums of money which I may possess or 
may be owing to me at the time of my decease, 
together with all the furniture, farming imple- 
ments,” and other things in the family mansion, 
is not specific. Fairer v. Parli, 45 L. J., Ch. 
760 ; 3 Ch. P. 309 ; 35 L. T. 27. 

When a testator gives his property generally 
by words such as “all my property,” or “all 


that I have power over,” and then proceeds to 
enumerate particulars, the subsequent enumera- 
tion of particulars does not cut dowm the effect 
of the general words, even when the particulars 
enumerated constitute only an insignificant por- 
tion, and not the principal part, of the testator’s 
property. Therefore, where a testatrix made a 
holograph will in these words : “ I do bequeath 
to A. all that I have power over, namely, plate, 
linen, china, pictures, jewmllery, lace, the half of 
all valued to be given to H. ; the servants in the 
house who have been a year with me to receive 
lOZ., and the clothes divided betw'een them, 
also all kitchen utensils,” and the articles 
enumerated formed an insignificant part of her 
property : — Held, that the bequest w'as not re- 
stricted' to the articles specifically enumerated, 
but that it passed the wffiole of the real and per- 
sonal estate of the testatrix. KUuf v. George, 
46 L. J., Ch. 670 ; 5 Ch. B. 627 ; 36 L. T. 759 ; 
25 W. R. 638—0. A. 

A testator by his wfiil, after directing his 
executors to pay all his just debts and funeral 
and testamentaiy expenses, and giving pecuniary 
legacies to individuals and to charities, gave all 
his personal estate and effects of wffiich he should 
die possessed, and wffiich should not consist of 
money or securities for money, to E. absolutely ; 
and he gave and devised ail the rest, residue, 
and remainder of his estate, both real and per- 
sonal, to his executors upon certain trusts ; all 
the legacies to be free of legacy duty ; the legacies 
for charitable purposes to be paid exclusively 
out of such part of his personal estate as might 
lawfully be appropriated to such purposes, and 
preferably to any other payment thereout : — 
Held, that the legacy to E. w’as not specific, 
and not exempt from the payment of the pecu- 
niary legacies. Bol}ertso)i'Sf.Broadlent,miim. col, 
1501. 

Eesiduary disposition of ail the testator’s real 
and personal estate in Jamaica, in trust, to be 
remitted to England, w^as held specific, and not 
to include a debt originally upon bond and judg- 
ment in Jamaica, and afterwards further secured 
by bond and judgment in England, under w'hich 
it was received, and being considered undisposed 
of, was applied, in the first instance, to the debts, 
&c. NhheU v. 3Iurray, 5 Ves. 149 ; 5 R. E. 6, 

Held, as against a claim by pecuniary legatees 
to marshal, that wffiej’e there w'as a gift of all 
property, freehold, copyhold, and leasehold, at 
particular places and elsewhere in the county of 
Bomerset, and all other real and personal estates 
whatsoever (testator not having, as it appeared, 
and the court observed, any real or leasehold 
property except in Somersetshire), the gift was 
specific, and not liable to be marshalled either as 
to leasehold or other property. By moms v. James, 

2 & C. 0. C. 301. 

One devises to his wife all his personal estate ; 
at W. : this is a specific legacy, and to be pre- 
ferred to pecuniary legacies in case of deficiency 
of assets ; all the testator’s personal estate that 
was at W. at his death shall pass, though not 
there at the making the will. Bayer v. Bayer, 

2 Vern. 688 ; Pre. Ch. 392 ; Gilb. Ex. R. 87. 

A bequest of “all my household furniture, 
implements of trade, cattle, sheep, and all the 
rest and residue of my moneys, securities for 
money, and personal estate, whatsoever and, 
wheresoever, not hereinbefore disposed of,” is 
a residuary bequest; Taylor v. Tmjlor, 6 Sim. 646. 

A testator gave various annuities for lives, 
with bequests over of them, and charged them 
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upon his freehold and leasehold estates. He gave specific, and 
all his real and personal property to trustees in of the proce 
trust to pay the rents of his freehold, copyhold, from all liab 
and leasehold estates ; and the interest of all his charges of t 
stock in the public funds, with the interest of all Hankiri v. li 
mortgages, annuities, and other securities of A testatoi 
which he might die possessed, to his son for life, hold furnitu' 
with a disposition in favour of the son’s children, also specifics 
and after his death without any (which happened) and a paint 
the testator gave his freehold, leasehold, and “the remai 
copyhold estates to one daughter and her issue, together wit] 
and all his funded property and other personal nature and cl 
estate to another daughter and her issue: — ofthe“rema 
Held, that the gift of the leasehold estates to the specific. Lc 
one daughter was specific, but that the gift of the By deed a 
funded })roperty to the other was notj^'ancl that 800Z. consols 
the latter was consequently chargeable with the investments, 
annuities, in priority to the former. Held, also, nieces of H. 
that in case of insufficiency the freeholds and sive appoini 
leaseholds specifically devised and bequeathed i*evokedase 
must contribute ratably to the payment of the by a deedq: 
annuities. Held, also, that, for the purpose of time the fi 
this contribution, the values of the freeholds and consols and 
leaseholds must be taken at the death of the desire to re’ 
testator, and not at the death of the tenant for the two fun 
life. FieMliUj v. Preston^ 1 De G. & J. 438 ; 5 his nephews 
W. K.. 851. proportions 

A testator gave his freehold and cop^’hold suance of tb 


estates at H. and his leaseholds at C. and K., and 
all other his freehold, copyhold, and leasehold 
estates, and all the residue of his personal estate 
and effects, upon trust for his wife for life, and 
after her death^for his four children, in equal 
' ' ' ' ^ The testator had no other 

■Held, that 
was specific. Report 
Preston (supra) questioned. Cook 


shares, absolutely, 
leaseholds than those at 0. ancl K. 
the gift of the leaseholds 
of Field wg v. A ' ' ^ 

V, JDmo, 2 N. R. 437. 

A testatrix, after making two specific bequests 
of sxiras in the long annuities, gave the residue of 
her property, all she did or might possess in the 
funds, copy or leasehold estates, to her sisters 
during their lives, and at the decease of both to 
he divided equally between her cousins. The 
testatrix’s estate, after satisfying the specific 
bequests, consisted in part of 150Z. per annum in 
the long annuities :-~Held, that the sisters were 
entitled to receive the dividends accruing on the 
long annuities as a specific legacy. Bethune v. 
Kennvdif, 1 Myl. & Cr. 114. 

Where in a residuary gift specific property is 
bequeathed, the bequest may, nevertheless, be 
specific as to that particular property, though 
general as to the rest. A testator bequeathed his 
consols to A., and directed his executors to sell 
all such parts of his estate and effects as should 
not consist of ready money or money in the 
funds, and “ to stand possessed of the inonej’s to 
arise thereby, with such ready money and the 
money he might have in the long annuities, 
upon trust’; for A., B. and C. Held, that the 
long annuities were specifically bequeathed, and 
not liable to contribute towards the payment 
of general legacies. Mills y, JBrow% 21 Beav. 1. 

A daughter, who was entitled to two- thirds of 
her father’s residuary estate, after payment 
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A testator bequeathed the money to be ( 
received under a policy of assurance on his life, j 
which, at the date of the bequest, would have i 
amounted to 6,416Z., to trustees to invest it in 
government securities, and pay the income to 
his wife for life, and after h^ death, to pay 
thereout two sums of 2,000^. which he agreed to 
■settle on his daughters ; and he gave 1,000/., 
part of the residue of the money, to A. ; 1,000/. 
to B. ; and “■116/. residue and remainder of the 
moneys to be loceived under the policyi after 
payment of the four several sums ' of 2,000/., 
2,000/., 1,000/., and 1,000/., with any future 
additions that may be made on the policy,” to 
C. The sum of 6,532Z. was received under the 
policy, and invested in reduced 3 per cents., at 
01. At the death of the widow the price of the 
stock had fallen to 89 : — Held, that the legacy 
to C. was a specific legacy of 6,532/. ; and con- 
sequently, that the legacies to A., B. and C. 
must abate ratablv. Walpole v. Apthorpe, 
L. l-l. 1 Eq. 37 ; 15 R. 632. 

K married woman having a testamentary 
power of appointment over a settled sum of 
stock by her will appointed the stock, “ or the 
stocks or funds which might at her death 
represent such trust funds,” to certain legatees : 
and not having exhausted the whole of the stock, * 
appointed the residue to trustees upon trust to 
sell and divide the proceeds, after payment there- 
out of her debts and funeral and testamentary 
ex}jenses, between her nephews and nieces 
Held, that the legacies were specific not general ; 
and that the gift of the residue was also'specific, 
but that the probate duty was chargeable 
exclusively on the residue. Babies v. Fowlet\ 
13 L. J., Ch. 90 ; L. R. 16 Eq. 308 : 29 L. T. 
285. 

A wife by a codicil, reciting that by her will 
she had bequeathed her residuary personalty to 
her husband's family, but that a sum of 12,000/. 
out of such residuary estate was derived from 
her husband, bequeathed it to his family in six 
shares of 2,000/. each upon the same trusts as 
were declared of her residuary personalty and 
the income thcret^f Held, that sums of 2,000/. 
were residuary bequests. Wehh Pollocli, 20 
W. R. -796. 

Testatrix gave nine legacies of 1,000/. each, 
part of 11,500/. South Sea annuities, and as to 
the residue of the said fund, and all other her 
personal estate, including such of the said 
legacies as should lapse by death before they 
should be transferable, upon trust to convert 
into money such part of the residuary personal 
estate as shall not consist of South Sea annuities, 
and invest sxich money with any money belong- 
ing to her at her decease in said fund of South 
Sea annuities, and from time to time invest the 
dividends, Ac., of all such South Sea annuities 
as shall constitute her residuary personal estate 
in the said fund, till the youngest of the said 
legatees shall or would, if living, have attained 
twenty-one, and then to transfm* the whole of 
.such South Sea annuities to said nine legatees 
equally, with such survivorship as the original 
‘Shares, The nine legacies of 1,000/. each only 
are specific ; the remainder of the South Sea 
.annuities is ].)art of the general personal estate. 
Rlrhiirduni v. Browri^ 1 Ves. 177. 

A husband gave legacies to his trustees and 
to his wife, and then gave to his trustees copy- 
hol<l and leasehold property, and all the stocks, 
funds, and securities and all sums of money in 
his house or at his bankers or elsewhere at 


the time of his death. 


and also all debts or 
sums of money and securities for money owing 
to him, upon trust to pay to his wife in addition 
to the legacies and bequests therein given an 
annuity, and subject to the annuity gave this 
property to two children equally. He then gave 
several other specific bequests aiid gave the 
residue of his property to trustees upon trust for 
his wife, but subject to the payment of debts, 
legacies, and other charges : — Held, that the gift 
of copyhold and leasehold properties, and of 
stocks, funds, securities, and debts was specific, 
and that as there w'as no residuary estate out of 
which to pay the legacies they must fail. 
lu re, Bofey Y. Early, B. J., Ch. 472; 28 
L. T. 617; 2iW. R. 646. 

A bequest to a hospital of “ all other of any 
personal estate which I can by law bequeath to 
such an institution,” is specific. Shephard v. 
BeetJuim, 46 L. J., Ch. 763 ; 6 Ch. D. 597 ; 25 
W. R. 764. 

A testator directed his executors to apply 500/. 
for the support and education of his nephew, 
whose education for holy orders he directed to 
be under the control of certain persons named, 
and that, if any part of the sum should remain 
after providing for such support and education, 
such residue should be applied for certain religious 
purposes : — Held, that this was not a general 
legacy. Lee\s Trusts, In re, Ir. R. 10 Eq. 157. 

A testator by his will directed his executor to 
transfer any money that he might have in bank 
stock at his death into the executor's name, and 
pay the income to his wife for life, or until she 
should marry again, and if she should marry 
again that she should thereupon forfeit her life 
interest in the fund, and that the whole of the 
bank stock should, upon his wife's second 
marriage, be distributed as follows : 1,000/, to 
be retained by the said executor, and applied by 
him in having masses offered for the repose of 
testator’s soul, and the residue to be distributed 
among such Roman Catholic charities in Dublin 
as his executor, in his absolute discretion, might 
think fit; but if his wife did not marry again, 
the testator directed that at her death his execu- 
tor should retain a sum of 2,000/. out of the bank 
stock, and apply the same as he saw^fit in having 
such number of masses as he approved of offered 
up for the repose of testator’s soul, and for the 
I repose of the soul of his wife; and that the 
I residue of the bank stock which should remain 
i after providing for such masses as aforesaid, 
should be divided in five equal parts, and paid to 
the treasurers of five different charitable institu- 
tions named in his will, and the testator appointed 
R., his executor, his residuary legatee. The 
testator died leaving his wife surviving. She 
! never married again, and survived R. R. sur- 
i vived the testator, and died without having 
applied any poitions of the bank stock in having 
masses said ; and by his will he bequeathed all 
the property he derived in reversion or otherwise 
under the testator’s will : — Held, that the gift of 
the residue of the bank stocks, after providing for 
such masses was a specific gift of the portion of 
bank stock remaining after taking 2,000/. out 
of it ; that the testator’s widow not having 
married again, and having survived R,, the gift 
of 2,000/. failed, the event upon which it was 
given never having arisen ; and that the legacy 
of 2,000/. fell into the general residue, and there- 
fore passed to R. under the residuary bequest in 
the testate’s will. Fee v. M'' Manus, 15 L. R., Ir. 
31—0. A. 
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Specific G-ift—Amount A testator beqiieathed 
to liis son, W. H., and his daughter, S. Y., all his 
shares in the B. and B. railway, and all his right, 
title, and interest therein and thereto. The 
shares in question were lOOZ. shares, of which 70?. 
had been called up, and the testator had paid 
the remaining 30?. per share in advance, under 
the provisions of the act of parliament autho- 
rising the railway Held, that the specific lega- 
tees were entitled not only to the 70?. paid up, 
but also to the money paid in advance. Tanner 
V. Tanner^ 5 Eailw. Gas. 184 ; 17 L. J., Ch. 115 ; 
12 Jur. 87. 

A. devised to his wife the dividends of 4,000?. 
bank stock for life, and on her decease to be 
transferred, and the produce thereof, 500?., he 
gave to the plaintiff, the other to be divided 
among the defendants ; the plaintiff is entitled 
only to 500?., not to 5001. stock. Longdale v. 
JBorey, 2 Anstr. 570. 

Testatrix gave to trustees 1,500?. and certain 
Danish bonds, which she described thus : “ My 
four Danish bonds, one of them for the sum of 
485?., another of them for the sum of 1,004?., 
another of them for the sum of 1,315?., and the 
other of them for the sum of 716?., making the 
w^hole, together with the said sum 1,500?., the 
sum of 5,020?.” She had not any Danish bonds 
for the specified amounts, but she had a mass of 
Danish bonds which, before making her will, 
she had received in exchange for other Danish 
bonds bequeathed to her by her husband, com- 
prising four lots purchased by him at four 
several periods for sums corresponding with 
those specified in the bequest Held, it appear- 
ing that none of such bonds had been sold by 
the testatrix, that the bequest was a specific 
bequest of so much of her Danish bonds as was 
received by her in exchange for the bonds })ur- 
chased by her husband with the specified sums. 
Qoudhd y. Burnett K. & J. 341. 

After-acquired Stock.]— Testatrix, recit- 
ing that she was possessed of 12,00'U?. 3 per cent, 
consolidated bank annuities standing in her 
name, gave and bequeathed the same, or so 
much of such bank annuities as should be 
standing in her name at her death. At the 
date of her will, and at her death, she had 
nearly 15,000?. in that fund, besides other stock. 
The excess beyond the sum mentioned did not 
pass. Botham- v. Sutton, 15 Yes. 319 ; 10 E. E. 

Freeholds.]— A testator, 
by a codicil executed in 1867, devised to the defen- 
dant ‘‘all those three freehold cottages . . , 
and premises thei-eimto belonging which I have 
lately purchased.” At that date he owned, as 
tenant in common with his brother, a share in a 
piece of garden-land adjoining one of the cottages, 
which he occupied as his residence from 1870 
until his death in 1888, In 1875 the testator’s 
brother (levised to him his share in the garden- 
land, which the testator thenceforward occupied 
with his residence r—Held, that the garden-land 
did not pass under the devise in the codicil. CWte 
Ch. 62 ; 57 L. T. 768 ; 36 

Vy. E. 162, 

-- — Subsequent Contract to Purchase.]— A. 
devised to G. for life, ‘^my cottage and all mv 
land at S., ’ subject to the stipulation (among 
others) that the plantations, heather,' and fur 2 :e 
be all preserved “ in their present state,” and 


devised “all other my freehold manor, messuages, 
lands, and real estate whatsoever and whereso- 
ever” to trustees upon trust for sale. At the- 
date of his will A. had a small cottage with 
twenty-two acres of rough, laiitl held with it, 
and he subsequently contracted to purchase troin 
G. a house of considerable size with gardens and 
land comprising ten acres closely adjoining the 
cottage and land. The contract was not com- 
pleted at his death : — Held, that a contrary 
intention within the meaning of the 24tli section. 
of the wills act was not shewn with sufticient 
clearness, but that, construing the will as if it 
had been made on the day of the testator’s death, 
having regard to the circumstances at that date, 
and to the residuaiy devise, the specific devise' 
more aptly referred to the cottage and' rough 
land, and did not cany the after-acquired 
property. Portal and Lumh, In re, 54 L. J., Oh., 
1012 ; 30 Ch. D. 50 ; 53 L. T. 650 ; 33 W. E'. 659 
— C. A., 

The words “ all my land at S.” would, if used 
alone, have been sufficient to cany the after- 
acquired land with the house standing u])oii it 
but upon the authority of Ewer v. Hayden 
(Cro. Eliz, 476, 658), by force of the contex'f the 
word “land” must be taken as con'fined to- 
lands in contradistinction from buildings. 

n. 

Effect of s. 24 of Wills Act,] — Semble, per 
Lindley, L. J. ; Sect. 24 of the wills act, which 
provides that a will shall speak as to the real 
and personal estate comprised in it (i.e. the will)* 
from the day of the testator’s death, leaves open 
the question whether a particular property passes 
by the specific or the residuaiy devise. Ih. 

A gift of “all my shares and stock” in a will 
made since the Wills Act (7 Will. 4 & 1 Yict. 
c. 26) is 'a specific gift. vSiicli a gift in a will 
made before the act would have been a specific 
gift of all the shares and stock possessed bv the 
testator at -the date of his will, an<l the effect 
of the act is to import into the gift all the- 
stock and shares acquired by the testator 
before his death. A gift of ‘-all my stock 
in the Midland Eailway Company” is specific, 
A testator by his will, dated in” 1869, made a 
bequest of “ all my shares or stock in the Midland 
Eailway Company” to trustees upon certain 
trusts. He was at the date of his will entitled to 
l.OOU?. stock in that company. In February, 
1871, he transferred the stock into the names of 
certain bankers to secure an advance made by 
them, to A., who gave the testator an undertaking 
that the stock should be retransferred within 
three months. The testator died in 1872, and 
after his death the bankers sold the stock (which 
had never been retransferred) and applied the 
proceeds in reduction of the debt due from A. 
Under orders made in a suit to administer the tes- 
tator’s estate, A. transferred 500?. Midland Eail- 
way stock into court, but was unableto make any 
further transfer Held, that the trustees of the- 
bequest were entitled to the stock so transferred 
into court, and not the residuarv legatee. Botham^ 
ley V. Shersoji, 44 L. J., Ch. 589 ; L. E. 20' 
Eq. 301 : 33 L. T. 1.50 ; 23 W. E. 848. 

, Parol Evidence.]— A legacy of “100?. long 
annuities stock ” : — Held, upon the context of 
the will, and the evidence of the state of the 

I funded property, to be pecuniary and not 
specific. Att.-Gen. v. Grote, 2 Euss. & M. 699. 
Eeversing 3 .Mer. 316 ; 17 R. E. 91. 



against holding a legacy specific, unless clear!}’ Testator, having 7,300?. stock, bequeathed to 
intended ; the court will not take into considera- his nephew J. C. 200Z. stock, part of the afore- 
tion evidence of the value of the stock at the said 7,300?., in order that he might be effectually 
date of the codicil, by which the legacy was enabled to resist by law any attempt to deprive 
given, nor an erasure of a legacy to the same him of the little property which he ami his 
person by the will, but decided upon the words connections possessed in Crookhaven ; and in 
of the codicil. Kirly v. Potter, 4 Ves. 748 ; 4 order the better to deter any person from 
E. E. 342. ' attempting the same, he reLjuested that 200?. of 

A testatrix by a codicil gave to A. and M. the above-named stock should be placed in the 
50?. each of bank long annuities now standing National Bank of Ireland, subject to the control 
in my name.” At the date of the codicil, and at of the said J. C. and the testator’s niece M., 
her death, she possessed long annuities sufficient should it be found necessary to call for or remove 
to answer this bequest specifically, but not also it from the bank, to defend any attempt that 
to satisfy certain legacies charged by the other might be made to dispossess them. On no other 
testamentary papers upon the same stock, account was the said 200?. stock to be removed 
Evidence as to the state and value of the testa- from the National Bank ; but the interest of the- 
trix’s property in the funds at those respective same might nevertheless be drawn for the use 
times was admitted, and on the effect of that and benefit of the said J. C. ; the principal to- 
evidence, and the language of the testamentary continue in the bank for ten years after the 
papers, taken together, the bequests to A. and testator’s death, at the expiration of which term 
M. were held not to be specific but pecuniary, it might be withdrawn for the benefit of his 
Boys v. Williams, 2 Euss. k. M. 689. Eeversiiig family, provided no threat or information of a 
3 Snn. 563. claim was made against the property. The 

A testatrix was the owner of four debentures property was recovered by law against J. C. in 
of the iSpanish government, each of which had the testator’s lifetime, and the testator paid the 
impressed upon it the words “Capital, 1,000?.,” costs of the action: — Held, that J. 0. was eii- 
and purported to secure to the holder 50?. per titled to two legacies of 200?. stock each abso- 
annum in perpetuity, but redeemable on payment Intely. IngleJieU v. Coghlan, 2 Coll. G. C, 247. 
of “ 55?. per cent, on the nominal amount,” By Bequest of 500Z. each to the four children of 
her will she beaueathed thus : The sum of his niece, A. B., nominatim, followed by a like 
2,000?. Spanish bonds or coupons now belonging gift to each of the children “ that may be born ” 
to me, and all dividends which shall be due to to any nephew or niece :-—Held, not to include a 
me thereon at the time of my decease ” : — Held, fifth child of A. B., born at the date of, but not- 
that two only of the debentures passed, and that named, in the will ; held, also, on the same will, 
parol evidence of declarations of the testatrix as by Sir John Leach, that a child born after the 
to her intention was inadmissible :--Held, also, testator’s death was not entitled, and, by Sir 
semble, that where there is a specific bequest, J. L. Knight-Bruce, that the four children did 
parol evidence is admissible to shew what pro- not take cumulative legacies. _ Early v. Middle- 
perty there is answering to the description of it ; ton, 14 Beav. 453 ; 15 Jur. 867. 
but that, if on that evidence it appears that Testator, by codicil, gave legacies of oOOZ. each 
there was property correctly answering the to A., B., C., and D., who, from the other parts of 
description, no evidence can be adduced to sliew the codicil, and from the will, appeared to be 
that it was intended to apply to other property, grandchildren of his brother Henry. He added, 
Moviwod V. Grilfitli, 4 Be G. M. k G. 700 ; 23 “ Item, I direct my executor to pay out of my 
L, J.. Ch. 465 : 3 Eq. E. 158 ; 2 W. E. 71. personal estate the sum of 500/. apiece to each 
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to the trustee for the time being of her marriage will be to ascertain the testator’s intention, which 
settlement the sum of 5,000Z., to be held upon can only be done by a close and critical examina- 
the trusts of the settlement. The daughter died tion of the language used in the testamentary 
first, and after her death J. B. made his will, instruments : — Held, upon the language of the 
and thereby bequeathed to the timstee for codicil in this case, that a bequest contained in 
the time being of the settlement the sum of the codicil was in addition to the one grv'en in 
4,000Z, to be held upon the trusts of the settle- the will.^ ffuy v. Sharp. 1 Myl. & K. 589 ; 
ment, this bequest being expressed to be in pur- Coop. ' 
siiance of the covenant in the settlement. Then Where 
followed a devise and bequest of the testator' 
residuary estate, a direction to pay debts, and, subsequent gifts 
among other legacies to his children, a legacy of testator 
4,000/'. in trust for the children of the daughter gotten the^ former 
above mentioned on attaining the age of twenty- 
one : — Held (1), that the testator’s estate 
not liable under the covenant in the settlement 


Brough. SO. 

a testator makes distinct gifts by 
’s I distinct codicils, the presumption is, that the 

when he made the last had not for- 
, and did not mean to make 
the last either in vain, or in substitution for the 
was j former, but this presumption may be strengthened 

^ or rebutted by any circumstances, which by just 

(%') that the trustee for the time being of the inference and presumption may enable the court 
settlement was entitled to the first sum of to ascertain the real intention of the testator. 
4,0(>0/., notwithstanding that it was expressed The nature of the legacip and the extent of 
to be bequeathed in pursuance of the cove- interest in them which is given, are very material 
nant which was already inoperative at the date circumstances, but the court also regards the 
of the will ; (3) that the two gifts of 4,000/, situation of the testator with respect to the 
in the will were independent gifts, and that the ])ersons for whom he is making pi'ovisiou,^ and 
daughter’s children were entitled both to the the other directions which he may have given, 
second gift of 4,000/. and to the beneficial RoUey v. Rohley^ 2 Beav. 95 ; 3 Jur. 694. 
interest of the first gift of that amount, JDylte^ Where a testator makes several gifts to a 
Ih re, Ryhfl v. Ryfie, 44 L. T. 568. * stranger by difEerent instruments, the presump- 

A testator by his will gave to each of two tion is that such gifts are cumulative ; and the 
daughters the sum of 1,000/., as and when they circumstance of dilference in their character or 
should respectively attain the age of twenty-five amount, or of a further motive or reason assigned 
years or he married with the consent of his upon the instrument, tends to strengthen the 
executors : but in case either should die under presumption. Circumstances in which one 
the age of twenty-five years or marry without testamentary instrument is held to be in substi- 
consent, he directed that the legacy to such one tution for or a mere repetition of another, 
should, after such decease of them respectively Sirme-Y. Loivther {Lord), 2 Hare, 424. xiffirmed, 
or their respectively marrying without consent, 12 L. J., Ch. 315 ; 7 Jur. 407. 
fall into the residue of his estate. By the same Where testator, in each of two testamentary 
will he directed the sum of 1,000/. to be invested, instruments, gives a legacy simpliciter to the 
as and when each of the same daughters should same person, court will presume both to be 
respectively attain twenty-five, to be settled meant for him. And it is indifierent whether 
u})on trust for them respectively for life, with second legacy is of same amount, or less or larger 
remainder to their respective children, with a than first. But where the same motive is attached 
proviso that, if either should die without leaving to each, and the amounts are similar, it is taken 
issue, the trustees of the will should stand pos- to mean one legacy, but the double coincidence 
sessed of the last-mentioned trust property, in must occur. Hurst v. Beach, 5 Madd, 358 ; 21 
trust for the survivor, upon the trusts of her R. R. 304. 

original bequest : — Held, that the legacies Two legacies of equal sums being given to the 
dii’ected to be settled were cumulative upon, and same person, the one by the will, the other by 
not substitutionary for, the legacies of the same the codicil, the legatee shall take both. In this 
amount previously given, but that they were case the rule in favour of the benefits being accu- 
respectively contingent upon the daughters mulative, as given b}’" different instruments, was 
respectively attaining twenty-five years of age : supported by particular expressions of kindness 
and therefore that the daughter who attained towards the legatee. Ridges v, Morrison, 1 Bro. 
twenty-five, and had issue, did not take any C. C. 389. 

interest in the legacy directed to be settled upon "Where legacies are given by different instru- 
the other daughter, avIio died without issue, and ments (whether will or codicil, or two codicils) 
without having attained twent 3 ’'-five. Thompson to the same persons, they will, in general, be 
V. Tenloii, 22 L. J., Ch. 243 : 1 W. R. 97. accumulative. Foy v. Foy, 1 Cox, 163 : 1 Bro. 

C. C. 393, n. 

^ By different Instruments — G-eneral Prin- Pecuniary legacies are given by will, and after- 

eiples.] — Where two legacies are bequeathed to wards greater legacies to the same persons by 
the same person by different testamentary instru- codicil ; these no satisfaction for the legacies in 
ments, e.g. one by the will, the other by the the will, but the legatees to have both, because 
codicil, or where they are given by different the codicil is part of the will. Masters v. 
codicils and both are given simpliciter, the Masters, 1 P. Wins. 423. 

court, in the absence of intrinsic evidence to the Legacies held cumulative — 1. The same 
contrary, considers the legacies as cumulative, legacy given by different instruments shall be 
Brennan v. Moran, 6 Ir. Ch. R. 126. cumulative. 2. Probate being granted as of a 

In construing one legacy to be a satisfaction will and codicil, is conclusive as to the fact of 
for another, regard must be always had to the their being distinct instruments. Baillie v. 
particular circumstances, limitations, and funds Butterfield, 1 Cox, 392. 

out of which the two several legacies are to arise. Doctrine of the court in the construction of 
Heather v. Rider, 1 Atk, 426. testamentary papers containing repeate{l legacies 

Upon the question whether a legacy is cumu- to the same objects, where the questions are, 
lative or substitutional, the object of the court whether the instruments are intended to be either 
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wholly or in part additional, or substituted one 
for another, and whether particular legacies con- 
tained in such instruments are substitutional or 
cumulatiYe.' Lee v. Pain^ 4 Hare, 201. And see 
S. a, 14 L. J., Gh. 846 ; 9 Jur. 127, 247. 

Legacies by di:ffierent instruments to the same 
legatee simpliciter are cumulative unless the 
plain effect of the separate gifts is contradicted 
by the construction of the latter instruments, or 
by presumption of law. Id. 216. 

The right to repeated legacies in such cases 
does not depend upon a legal presumption, but 
is founded on the construction and effect of the 
instruments ; and no extrinsic evidence is admis- 
sible to prove that the legatee was intended to 
take one legacy only. If the right of the legatee 
to legacies repeated in different instruments 
dependetl iipon a legal presumption only, evi- 
dence would be admissible to rebut it. 1 h. 

The right of a legatee under the general rule 
of construction as to several legacies bequeathed 
by different instruments is not repelled by cir- 
cumstances which only raise a mere balance of 
argument that the legacies are substitutional. 
In such a case the pecuniary legatees, and not 
the residuary legatees, are entitled to the benefit 
of the doubt which the form of the bequests has 
created. M. 236. 

The repetition in the later instrument of some j 
legacies, and not of others, implies that a benefit 
is intended in the case of the former legatees 
greater than in the case of the latter. The circum- 
stance that the different legacies carry interest 
from different dates, or whatever else distin- 
guishes the two legacies, is favourable to the 
claim of the legatee to both. Id. 222. 

Legacies to strangers differ from legacies to 
children in that in the former case there is no 
relative measure of the bounty of the testator, | 
and no ground for presuming that, as to them, 
every separate instrument is not to have a sepa- 
rate'operation. Id. 224. 

The legatee will take two legacies by different 
instruments, unless substitution be evidently 
intended from the character of the second instru- 
ment, or the expressions used, or the same sum 
be twice given and the same motive expressed 
in both instruments. Wray v. Field, 6 Madd. 
300. 

Presumed luteution to give Cumulative 

Legacies,] — A testator bequeathed as follows : 
“ To M. 0. ?>., besides Austrian metalliques for 
104,000 florins, I give o,000?.” By a subsequent 
codicil he bequeathed as follows : “ Whereas I 
have, by indorsement on two little parcels 
coiitainiiig 104 Austrian bonds of 1,000 florins 
each, given them to M. C. B., I confirm the said 
disposition, and add to it20,0()0Z. ” : — Held, first, 
that the testator, as to the Austrian securities, 
referred to the same subject-matter ; and the 
testator not possessing such securities at his death, 
that the gift of them failed ; and, secondly, that 
the gifts of the two sums of 0 , 000 ^. and 20,0001. 
(though both were connected with the gift of the 
same Austrian securities) were cumulative, and 
not substitutional. Hertford (Marqnis) v. Low- 
tiler (Lordi), Be'rcMuldfs '(C\mntem') Case, 7 Beav. 
107 ; 13 L. L, Oh. 41 ; 7 Jur. 1098. Affirmed, 
on appeal by Lord Chancellor, 11th Februaiy, 
1845. 

Testator gave the interest of 50,000?. to his 
wife for life, and directed that, after her death, 
10,000?. should be set apart out of that sum in 
aid of his residuary estate, and he directed that 


the interest of the moneys arising from the sale 
and conversion of his real and pei'sonal estate 
not specifically devised and bequeathed, and 
also of the 10,000?., should be paid to A. for life. 
By a codicil, the testator bequeathed to A. the 
legacy or sum of 10,0007., to be paid to him “ out 
of my residuary estate ” : — Held, that the sum of 
10,000?. given by the codicil was distinct from 
the sum of 10,000?. given by the will. Forhes v. 
Laiorenee, 1 Coll. C. C. 495. 

A testator gave to E. 200?. and appointed him 
to he his executor ; and declared that, if his (the 
testator’s) son should not recover from his then 
mental malady, then he gave E.200?. E. did not 
prove the will : — Held, that he was entitled to 
both legacies. Wildes v. Paries, 22 L. J., Ch. 
495 ; 1 W. R. 253. 

A testator, by wiU, bequeathed 4,000?. in trust 
after the death of his daughter C., who was then 
unmarried, for her children, to be paid, if the 
children were under twenty-one and unmarried 
at her death, to such of them as were sons at 
their ages of twenty-one, or sooner if the trustees 
should think fit, and to such of them as wei'^e 
daughters at their ages of twenty-one years, or 
days of marriage ; but if, after C.’s decease, the 
children should all die under twenty-one, and 
unmarried, then in trust for C.’s next of kin in 
consanguinity. C. married and died, leaving R.y 
her only son, an infant. After her death, the 
testator, by a codicil, bequeathed to his grandson 
R. 6,000?., payable when he should attain the age 
of twenty-one years, and directed his executor to> 
spend any sum not exceeding 250?. a year in the 
maintenance and education*" of R. : — Held, that 
the legacy of 6,000?. was not a substitution for 
the legacy of 4,000?., and that- R. was entitled to- 
both legacies. Wray v. Field, 2 Russ. 257 : 26 
R. R. 61. 

Presumption Rebutted by Internal Evi- 
dence of Intended Substitution.] — Where a 
legacy is given in each of two different instru- 
ments, the testator must, primfi facie, be under- 
stood to have meant to give to two separate 
legacies ; but there may be circumstances to 
rebut presumption. A testator gave by his will 
“ to my natural or reputed daughter, M. B., 
2,000?., for her own sole and separate use, the 
interest thereof, at 5 per cent., to be expended 
on her education,” and intrusted the care and 
charge of her to his brother. In a codicil exe- 
cuted five years afterwards, he said, “ I add 
3,000?. to the 2,000?. to which M. S. is entitled 
under my will, by which she becomes entitled to- 
5,000?.” In about a year afterwards, and about 
ten days before his death, he made a further 
codicil, in which he said, “Not having time to- 
alter my will, and to guard against any risk, I 
hereby charge the whole of my estates and 
property in the funds with the sum of 20,000?, 
for my daughter, M. D.,” in this instance giving 
her his own name, as if she was a legitimate 
daughter : — Held, affirming the decree of the 
court below, that there were circumstances here 
to rebut the primal facie presumption in favour 
of the last legacy being treated as additional,, 
and that it was only in substitution for the sum& 
previously given. Emsell v. Piclmn, A H. L. Gas. 
293 ; 17 Jur. 307. Affirming 2 Dr. k War. 183 ; 
1 Con. k L. 284 ; 4 Ir. Eq. R. 339. 

The rule that legacies to the same persons by 
different instruments shall be accnmulative 
repelled by internal evidence, and the circum- 
stance that all the legatees by the first instrument 
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two sums of 5,000?. to be paid to the trustees of 
the third codicil, in trust for his two daughters, 
to be deyested on death before twenty-one, or 
marriage. By the sixth cofiicii, the testator, 
having then a third daughter, confirmed his 
will and the second and fifth codicils ; and 
after reciting that he had by one or both of the 
said codicils provided for his daughter Phillis, 
he gave the same provision to his two other 
daughters : — Held, that the legacies W’-ere not 
cumulative, and that the provisions made by the 
fifth codicil alone remained in force. lioldey v. 
Rolley^ supra, col. 1528. 

Legacies nearly similar given to the same 
persons by different instruments, legatees not 
entitled to both. Mocftfridge v. Tkacliioell, 1 
Ves. J. 464; 3 Bro. C' C. 517 ; 2 E. E, 140. 
Affirmed, 13 Ves. 416 ; 6 E. E. 76. 

Legacies to the same persons by different 
instruments generally presumed additional, 
unless contrary intent appears, of which simple 
repetition, if exact, is sufficient proof. Id. 
472. 

Where, looking to the wffiole contents of the 
two instruments, the testator’s intent might be 
inferred that an annuity given by the codicil 
was Intended to be only a substitute for the two 
others, the court, on error, held that the bequests 
were not cumulative. Ilemmimf v. Gurney^ 1 
Dow, (N.s.) 35 ; 1 Bligh (K.s.) 479. 

Equal sums given to the same person by a will 
and codicil held, from the character and objects 
of the latter, to be substitutional, and not accu- 
mulative, although the legacy given by the 
codicil was only conditional. Fraser v. Byng^ 
1 Euss. & M. 90. And see Allen, v. Callow^ 3 
Ves. 289 ; Tuohey v. Jleiulersom., infra ; Glllesjpie 
V. Alexander.^ 2 ISim. & 8. 145 ; 3 L. J. (o.s.) Oh. 


a will and a codicil, repelled by the internal 
evidence and circumstances. Whether parol 
evidence of the intention of the testator can be 
read originally in opposition to a claim of double 
legacies, qumre. Id. 369. 

Legacies to the same persons by distinct instru- 
ments accumulative ; subject to be repelled by 
internal evidence, as where the same sum is 
given for the same cause. Whether by the mere 
equality of amount, qumre. Benyon v. Benmm. 
17 Ves. 34; 11 E. E. 121. 

A testator, having, at the time of making his 
will, 2,000?. 3 per cent, consols, but not mention- 
ing that fact in his wall, directed his executors 
to invest, out of his residuary estate, a sufficient 
•sum in the 3 per cent, consols to produce 


^ i an 

annual income of 279?. 8^., wffiich he bequeathed 
to his wife for life, and, after her death, he 
bequeathed 2,000?. stock, part of the fund to be 
so purchased, to five trustees, upon trust, out of 


the dividends, and out of the rents of certain 
leasehold tenements, to pay to poor decayed trades- 
men and poor women, r< ‘ ' 


'esidents of Aylesbury, a 
sum of U. each per annum ; and if there w^as 
a surplus of the dividends, to pay such surplus 
among those poor men and wmmen as the trus- 
tees should think proper. He afterwards sold 
out the 2,000?. 3 per cents., and by a codicil, 
reciting that he had sold out “ the 2,000?. stock, 
as mentioned in his will,” and bought long annui- 
ties with the proceeds, he bequeathed the divi- 
dends of those annuities to his wife for life, 
and, after her death, he bequeathed the annui- 


Partial Similarity Insufficient to Eebut 

Presumption.] — A testator, h}’' codicil, gave 
legacies of various amounts to nine legatees, and 
a year’s wages to every one of his servants. He 
afteiwvards made a second codicil, which was 
substantially a copy of the former, except as 
follows : one of the legatees named in the first 
codicil was not named in the second ; three of 
the legacies given by the second codicil w^ere less 
than those given by the first to the same persons ; 
one legacy wms given by the second codicil to a 
person not named in the first ; the gift to ser- 
vants by the second codicil was of' “a year’s 
wages liberally interpreted,” and the second 
codicil contained a direction for payment of duty 
on legacies : — Held, that the case waxs not taken 
I out of the general rule that the gift of a legacy 
by a subsequent instrument to a person who 
takes a legacy under an earlier instrument is 
cumulative, and not substitutionary. Wllso7i v. 
O'Leary, 41 L. J., Ch. 342 ; L. E. 7 Ch. 448 ; 26 
L. T. 463 ; 20 W. E. 501. 

A testatrix, by a codicil, gave legacies to 
legatees under her will. Some of sucli legacies 
were of the same amounts as the h^gacies "given 
;he same persons in the will :-^Held, that 


gitimate children an annuity of 100?. each 
and a sum of 1,000?., with a power to certain 
trustees to advance 250?. out of it. The second 
codicil related to other matters. By the third 
codicil having, as he said, republished the first 
two (in the first of wffiich he had, as it after- 
wards appeared, introduced the name of Phillis), 
he proceeded to appoint two persons, different 
from the trustees of the first codicil, to be 
guardians and trustees of Phillis and any other 
natural child ho might have ; and lie gave to 
Phillis a specific debt of 1,546?., and two further 
sums of 1,000?. and 4,000?. respectively. The 
fourth codicil did not affect the question. By 
the fifth codicil, testator having then another 
natural daughter, Sybil, and having, as he said, : 
purchased other estates, declared that they should 
■be subject to the terms of his last will, with the 
further proviso that they should be charged with 


to the same persons in the will : — Held, that 
these legacies were cumulative, and not substitu- 
tional. Cressmell v. Cresstoell, 37 L. J.. Ch. 521 ; 
L. E. 6 Eq. 69 ; IS L. T. 392 ; 16 W. E. 699. 

— Presumption supported by Internal 
Evidence,]— Upon the question whether a 
legacy is cumulative or substitutional, the 
object of the court will he to ascertain the tes- 
tator’s intention, which can only be done by a 
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•close and critical examination of the language 
used in the testamentary instruments ; — Held, 
upon the language of the codicil in this case* 
that a bequest contained in the codicil was in 
addition to one given by the will. Guy v. 
Sharpe^ 1 Myl. & K. 589 ; Coop. t. Brough. SO. 

A testator, having provided for his daughter 
by his will, l3y a codicil, after stating that he 
was most anxious to secure her comfort and 
happiness, gave her a further sum of 1,000Z. for 
life, for the maintenance of herself, establish- 
ment, and family, out of respect to the memory 
■of the testator’s wife : — Held, that the legacies 
were cumulative. Maahimion v. Peachy 2 Keen, 
555 ; 7 L. J,, Ch. 211. 

A testator bequeathed to his daughter A. 
l,UO0Z. and 100 banking shares, and to his 
daughter B. 3,OOOZ. and 100 shares. By a codicil 
he revoked both gifts to A., and bequeathed to 
her 500Z. and the 100 shares specified in his will ; 
but to B. he revoked the 8,000Z. only, and gave 
to her 1,30(),Z. and 100 shares : — Held, that B. 
was entitled to 200 shares, the legacies being 
cumulative. LoUey v. Stacks, 19 Beav. 392. 

A testatrix, by her will, gave to A. 50 a‘. a 
month for life “ in lieu of him giving up all the 
other notes and claims ” ; and, by a codicil, she 
gave him “ 3Z. a month ” for life, and directed all 
other things to be paid and done as the will 
■ordered : — Held, that A. was entitled to both the 
monthly payments for his life, Lonl v. Sutcliffe, 
2 Sim. 273. 

Testator having, by his will, given sums abso- 
lutely to his four sons, and life interest in other 
sums to his wife and four daughters, afterwards, 
upon the death of one of his sons, to whom 2,OOOZ, 
was given by the will, made a codicil in these 
terms : — “ In consequence of the death of my 
son James, I have opened my will, and now 
wdsli to bequeath to my wife (iOOZ. a year, to 
my three sons 2,000Z. each, and to im’’ four 
daughters 300Z. a year each, and at the death of 
my wife the 600Z. a year to be equally divided 
.amongst my daughters. This memorandum will, 

I hope, be attended to in case of my death 
before I make the legal alteration in my will ” : 
— Held, that the legacies given by the codicil 
were additional to those given by the will. 
Tweedale. v. Tweeclale, 10 Sim. 453 : 9 L. J., Ch. 
147 ; 4 Jur. 233. 

Legacy b}^ will, the same sums given by a 
codicil to the same person upon a contingency, 
was held additional. Ilodges v. Peacock, 3 Ves. 735. 

By her will, a testatrix, under an e.xisting 
power, appointed 1,000Z. to A. By a subsequent 
testamentary instrument she bequeathed l.OOOZ. 
to A. : — Held, that the gifts w’-ere cumulative. 
Tuclipy V. Ilemlo'son, 33 Beav. 174. 

By a marriage settlement a sum of 4,000Z. was 
to go after the decease of husband and wife and 
the husband’s father, and subject to the father’s 
power of appointment, to the childi-en of the 
marriage equally, and the real estates of the 
wife were charged with a sum of 8,000Z., which 
was to be divided among the children in such j 
shares and manners as she should appoint. The : 
wfife, by her will, appointed lOOZ. to the eldest ' 
son of the marriage, and the remaining 7,900Z. 
ti) the other children of the inarria-ge, directing 
the shares to vest in sons on their attaining 
twenty-one, and in daughters on their attaining 
that age or marriage with their father’s consent ; 
she likewise created a further chai'ge, in order 
that such younger child’s share of the 8,000Z. 
might be augmented to 5,OOOZ., and by the same 


instrument she,' in exercise of a power of appoint- 
ment which she had under the will of C., appointed 
C.’s residuary property to the first and other sons 
of the marriage successively who should attain 
twenty-one, and if there were no such sons, 
to the daughters of the marriage who should 
attain twenty-one. Afterwards, by a codicil, she 
directed that the same fortune should be given 
to any child or children of whom she might be 
delivered, as w’as given by her will to each of her 
daughters, and that if no son of the marriage 
should live to attain twenty-one, or be married, 
each of her daughters should be entitled to have 
for fortmie 10,000Z., to be paid in the manner 
and at the times mentioned in her marriage 
settlement or will respecting the fortunes of her 
daughters. The wife died in the husband’s life- 
time, leaving a son and three daughters her 
surviving ; and in the events w-hich happened, 
two daughters, the only surviving children of the 
marriage, became entitled under the settlement 
to the 4,()00Z., and under their mother’s appoint- 
ment to the residuary property of 0. : — Held, 
that they were entitled to receive 10,000Z. ex- 
' elusive of and in addition to their shares of the 
4.000Z., and of the residuary property of C. 
Whyte V. Kearney, 3 Buss. 208 ; 6 L. J. (O.s.) 
Ch. 22. See also Lyon v. Colvilie, 1 Coll. 0. 0. 
449 ; Mackenzie v. Mackenzie, 2 Russ. 262. 

By Express Words.]— A testator gave a 

legacy of 7,U00Z. to his wife, and other vsimilar 
legacies. By a codicil he gave a legacy of 6,OOOZ. 
to his wife, and other legacies, and he directed 
“ that, so far as the codicil wras in addition to 
any testamentary document he had already 
made, he wished it to take effect, and not cancel 
or _ revoke any prior document which might 
exist ” : — Held, that the legacies were cumula- 
tive. Townsend v. Mostyn, 26 Beav. 72. 

By his will a testator directed his property to 
be divided into eight equal shares, one to each 
of his seven children then living, naming them, 
of wdiom R., a daughter, was one, and the other 
share to the children of a deceased son. The 
share of each daughter was to be invested, and 
the interest \vas to be paid to her as it became 
due, and after her decease to her children. By 
a codicil the testator directed his executors to 
transfer 300Z. consols as a legacy to R., “ my 
daughter named in my will, in trust as other- 
wise therein stipulated, anything therein to the 
contrary notwithstanding ” : — Held,' that the 
300 Z. consols was additional to the gift to R. in 
the W'ill, and that she took the same absolutely, 
sub j ect nevertheless to have it secured. Ledger 
V. Hooker, 18 Jur. 481. 

Testator, by his will, gave to his son a legacy 
of 3,000Z., and by a codicil a legacy of 4,OOOZ., 
in addition to the legacy of 3,000Z. given by his 
will Held, that the son was entitled to a 
legacy of 3,U00Z., in addition to the legacy of 
4,000l Gordon v. Hoffmann, 7 Bim. 29. 

Two Codicils — Same Gift.] — ■Where the same 
thing is given by two codicils, it can be con- 
sidered only as a repetition. The same rule as 
to legacies of the like sum, or of the like quanti- 
ties or things, though given in different writings, 
unless it can be shewn it was testator’s inten- 
tion to make them additions. Legacies of sums, 
values, or quantities, given by a last, greater 
than by a firsts codicil, are not additional, but 
augmented ones. Legacies of sums, quantities, 
or values given by a last, less than by a first, 
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• codicil, are not additional, but ademptions or 

i diminutions pro tanto. 8L Albam (JDiilie^ v, 

I jBm'uelet% 2 Atk. 6S6. A-nd see 1 Bro. 0. C. 392. 

I The rule to be collected from passages out of 

I the “ Code and Digest ’’ is, that the apparent inten- 

? tion of the testator must govern in double 

[ legacies. Where another legacy is given for the 

I same cause, though in different instruments, 

i there shall not be a double legacy. The gift of 

I a residue which is totidem verbis the same'in the 

I first and fourth codicils makes it manifest tes- 

i tator intended to substitute one in place of the 

; other. Id. 639. 

! Where a second codicil appears to be only a 

; repetition of the former (with the addition of 

I a simple legacy), the legacies are not doubled, 

f Parol evidence read to shew they were intended 

as accumulative. Coote v. Boyd. 2 Bro. C. C. 521. 

:< A testator made a will and three codicils. By 

: the first codicil, he gave to his daughter E. and 

her children 1,000L in addition to her share 
; under the will ; and to his daughter H. his 

j furniture, and 2,000Z. in addition to her share 

! under the wdll; and he directed that, on the 

death of H., the 2,00€Z. should revert to other 
persons. By the second codicil, he gave to E., 

I her husband and children, 1,00()Z., with ultimate 

■; remainders over ; to H., for her separate use, the 

furniture ; and to H. and any husband and 
children l,000Z.j with ultimate remainders over, 
t The third codicil was in the same terms as the 

’ second, except that, by words in parenthesis, it 

excluded the husband of E. from any share in 
the IjOOOZ. It was dated three days after the 
second: — Held, that the legacies were substitu- 
tional. Roxhurgli v. Fuller^ 11 L. T. 587: 13 
W. R. 39. 

A testatrix gave legacies by the first codicil to 
her will ; and by the second codicil gave other 
legacies of the same amount to the same persons, 
and expressed ill the same wmrds : — Held, that 
these legacies were not cumulative. Tatluim v. 
JD nan namely 33 L. J., Oh. 438 ; 10 Jur. ( n . s .) 
557 ; 10 L. T. 233 ; 3 N. R. 706 ; 12 W. R. 620. 

A testator gave two legacies of 5,000Z. each to 
the same person by two codicils executed at the 
same time, and in nearly the same words, neither 
codicil comprising any other legacy. One 
instrument he sent to his solicitor, and the other 
he sent to the legatee. Three years afterwards 
he withdrew the codicil held by his solicitor and 
sent it also to the legatee. He had previously 
executed his will in duplicate, sending one copy 
to his solicitor and the other to the principal 
beneficiary: — Held, that the legacies given by 
the two codicils were substitutional, and not 
cumulative. Whyte v. Whyte, 43 L. J., Ch.l04 : 
L. R. 17 Eq. 50 ; 22 W. R. isO. 

Dnconditional legacy given by a third instru- 
ment which is nearly similar to the first held to 
be merely a substitution for legacy conditional 
under the first. AU.-Gen. y, Harley, 4 Madd.l 
263 ; 20 R. R. 296, 

— ^ Different Gifts.]— A., by a codicil to his 
will in 1849, bequeathed the residue of his 
personal estate to three of his sons, 2., Y. and 
Z., in equal shares; and by a second ' codicil, 
dated in October, 1854, he gave to his son Z. 
a legacy of 4,OOOZ. A. died in March, 1857, 
leaving a widow and fifteen children him sur- 
viving, six of _ whom were not mentioned in his 
will and codicils. On a bill by the trustees for 
the opinion of the court Held, that the gift of 
the pecuniary legacy to Z. was additional to, and 
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not in substitution for, the gift of the one-third j 
share of the residue. Gordon v. Andernon, 4 Jur. ; 
(N.s.) 1097. 

Testator gave 6,000Z. to each of his daughters,, 
then or thereafter to be born, payable at twenty- 
one or marriage, and directed that the portions- 
of such of them as should die before they were 
payable should sink into the residue ; and after 
devising his real estates to his sons and daughters- 
in strict settlement, he bettueathed the residue of 
his personal estate to trustees in trust for such of 
his children as should first be entitled to his real 
estates. By a codicil, the testator gave to each 
of his daughters living at his decease 1,0()UZ. in 
addition to the 6,OOOZ. mentioned in his will, for 
the same uses, &:c., as were mentioned therein. 

By a second codicil, which commenced and con- 
cluded with the same words as the first, but did 
not refer to it, the testator gave to each of his 
t%vo daughters 2,000Z. in addition to the 6,0U()Z. 
mentioned in his will, and directed that the 
portions of his children, who should die before 
they were payable, should not fail into the 
residue, but go to his heir. The testator left two- 
daughters : — field, that the legacies given to 
them by the codicils were cumulative. WaUon 
V. Beed, 5 Sim. 431. 

By her will, a testatrix gave 1,000Z. stock to 
trustees, upon trust to apply the dividends for 
the maintenance of her grand-danghter until she 
attained twenty-two, and then in trust for her 
absolutely ; but if she died under twenty-two, 
then in trust for the testatrix’s children living at 
the grand-daughter’s death. By a codicil, the 
testatrix revoked the above trusts, and in lieu 
thereof directed the trustees to apply the divi- 
dends for the maintenance of the grand-daugh- 
ter until she attained twenty-two, and then^ in 
trust for her for life, for her separate use; and 
in the event of her dying either above or under 
twenty-two leaving lawful issue, in trust for her 
children equally ; but if she died without leaving 
la\yful issue, then in trust for the testatrix’s 
children living at the grand-daughter’s death, 
and the chikh’en of any child who had previously 
died. By a subsequent codicil, the testatrix 
declared that she had altered her views respect- 
ing her grand-daughter as to the 1,000Z. left in 
the 'will, which (the testatrix now thought) 
might pj'ove a snare for her, and the testatrix 
left 500/. for schooling and board : — Held, that 
the legacy of 5001. was given in addition to, and 
not in substitution for, that of 1,000Z. given by 
the codicil. Saicrey v. Rumney. 5 De G. & Sm. 

698 ; 17 Jur. S3. 

A. gives by will to B. 500/., and by codicil tin 
annuity, and by another codicil in these words, 

“ I add this codicil to my will, I give to B. 

1.000/. ” : — Held, B. was entitled to both sums. 

Hatton V. Hooley, Lofft, 122. Affirmed, sub 
nom. Hooley v. Hutton, 1 Bro. C. C. 389, n.' 

■Will and Incomplete Testamentary Papers.] 

— Where a testator had given several legacies by 
a complete will and codicils, and by a subse- 
quent instrument, purporting to be a ‘Hast will 
and testament,” proceeded to give several 
legacies, different in amount, to the same lega- 
tees, but suddenly died before the second will 
was completed, and the ecclesiastical court 
granted probate of both instruments as one will : 

— Held, that such legacies were cumulative. 
Armstrong v. ^Hllar, 1 Longf. A T. 557 ; 4 
Ir.^ Eq. R. 659. 

Testator, by a will duly attested, gave legacies 
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legacy is given by a subsequent codicil to the 
same object simpliciter, without any intimation 
of an intention to import the conditions of the 
first legacy : — ^Held, to be cumulative and pay- 
able out of the same funds, and upon the same 
conditions, including exemption from legacy 
duty. Therefore, where a legacy of SOOZ.Vas 
given by will to a charity out of pure personalty, 
and a legacy of 1,000^. was given by codicil 
simpliciter to the same charity : — Held, that the 
second legacy was cumulative, but liable to abate, 
according to the proportion of the pure to the 
mixed personalty. Johnatmie v. Ilaf'rowhf/ 
{Earl). 1 De F. & J. 183 ; 20 L. J., ClL 
145 ; 8 Jur. (N.S.) 153 ; 1 L. T. 390 ; 8 ^y. K 
105. 

A man by his will, gives to his executor an 


tioiiabiy. by an unattested paper, purporting! 
to be instructions for a will, but admitted to j 
probate, the testator gave legacies to many of 
the legatees in the will, either individually, or as 
members of a family ; but the directions as to 
the time of payment, and the increase of the 
legacies, were omitted : — Held, that the legacies 
in the unattested paper, were not substitutional 
for the legacies in the will, but cumulative. 
Strong V. Ingrfun, 6 Sim. 197. 

Several papers \vere admitted to probate as 
making together one will, in the first of which ! 
testator gave to his wife the whole of his pro- 
perty, and appointed her sole executrix, but in a 
later paper he gave it to her, with two others as 
co-trustees, in trust for herself for life, then for ' 
the payment of various legacies, some of which 
were repeated in differenf papers, then for his 
residuary legatee, but never appointed any ; — 
Held, that the original gift to the wife was only 
revoked to the extent of the subsequent legacies, 
and that such of those legacies as had been 
repeated in different papers were not cumula- 
tive. Brine v. Ferrlei\ 7 Sim. 549. 

Where a testamentaiy instrument incomplete 
as a will appears, on the face of it, to be intended 
as a substitution for a former complete will, the 
legacies given by the latter only shall take effect, 
notwithstanding both instruments are proved in 
the spiritual court ; but where a former will 
makes a charge of legacies generally on land, 
and a subsequent will giving legacies is not 
attested so as to aJfect the land, yet the general 
charge of the former shall include the legacies 
given by the latter ; otherwise where the charge 
is made of particular legacies. Jaolmn v. Jaclmn. 
2 Cox, 85. , 

Donatio Mortis Causa and Will,] — See Ham- 
hroohe v. Simmon,% 4 Euss. 25. 


Gifts to Servants.] — ^Where a testator makes 
several gifts to a stranger by different instru- 
ments the presumption is, that such 


gifts are 

cumulative, and the circumstance of differences 

or of a further 


in their character or amount, 
motive or reason assigned upon the instruments 
tends to strengthen the presumption. Several 
bequests to a servant of the testator made in 
eight different instruments : — Held, to be all 
cumulative, notwithstanding the gift to the 
party by the last codicil was much larger than 
any of the preceding gifts to him, and tire whole 
amount given by that codicil was expressed as 
being given to provide for the servants of the 
testator. Same v. Lowther (Xo?y7), 2 Hare, 
424. Affirmed, 12 L. J., Ch. 315: 7 Jur, 


Testator bequeathed to his servant 0. a legacy 
of 6,000Z. He afterwards gave to his servants 
who should have been living with him two years 
at the time of his death a year’s wages : — Held, 
that C., who had been living with the testator 
two years at the time of his death, was entitled 
to a year’s wages, in addition to the 6,OOOL 
Ford V. Ruxton,, ! Coll. C. G. 403. 

Testator, by his will, gave to his son 20^. to be 
paid within one month after his death, and 500Z. 
to his executors in trust to pay 50k to his son 
every six months, the first payment to be made 
six months after his death, and to such female 
servants who might be in his service at his 
decease, 5k apiece for mourning. By a codicil, 
he gave 2,000k to Bridget Bibby, in consideration 
of her faithful services, and directed that sum 
to be paid to her within six moiiths after bis 
decease. By a subsequent testamentary instru- 
ment, which purported to be his last will, but 
which he left unfinished, he gave 19k 19^. to his 
son, to be paid within ten days after his death, 
and to Bridget Bibby, if she should be in bis 
service at his decease, 500k, to be paid at the 
end of nine months after his decease. B, Bibby 
w^as the only female servant who was in the 
testator^s service -at his decease : — Held, that the 
legacies of 19k 19^. and 500k were substitutions 
for the legacies of 20k, 5k, and 2,000k, previously 


Second Legacy whether subject to same 
Incidents as First— Where Substitutional.] — A 

testator bequeathed to his nieces 500k owing to 
him from A., and he directed that if his estate 
should not be sufficient to pay his legacies in 
full, they should (exclusive of that to his nieces) 
abate proportionally, and if it should be more 
than sufficient they should be increased pi’o- 
portionally. The testator received the debt, and 
by subsequent codicil, " in the })lace of the 
intended legacy,” gave his nieces 500k to be paid 
out of his general personal estate : — Held, that 


former ; and the particular fund failing, that 
the legatee was not entitled to be paid out of 
Bristoio V. Bristow. 5 Beav. 


the general assets. 
289. 


Where Cumulative.] — Where a legacy is 

given subject to specified conditions, and another 

VOL. XV. 
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given to the son and B. Bibby respectively, 
JCidd Y. 14 Sim. 463, Affirmed, 2 Ph. 91 ; 

16 L. J., Oh. 116 ; 10 Jnr. 995. 

A bequest by the will of the testatrix of an 
annnity to her servant ” B, H., and a bequest 
by a codicil three years afterwards of an annuity 
of the same amount to her “ servant ” E. H. 
Held, to be cumulative, the word “ servant ” not 
expressing a motive, but being descriptive only. 

V. adle^i, 6 Hare, 531 ; 17 L. J., Oh. 144 ; 
12 Jur. 112. 

A testator gave a legacy to his “ servant and 
friend ” S. He also bequeathed a year’s wages 
to all his servants : — Held, that S. took under 
the bequest to servants, as well as the legacy to 
himself individually. Wilson v. O'Leary^ 41 
L. J., Oh. 342 ; L. E. 7 Ch. 448 ; 26 L, T. 463 ; 
20 W. R.501. 

Parol Evidence.] — Two legacies by same 
instrument; to prove two were intended, onus 
is on legatee, but if by separate instruments on 
heir to disprove. IIooleyY, Hatton^ Dick. 462. 

A claim of double legacies by tw^o instruments, 
a will and a codicil, repelled by the internal 
evidence and circumstances. Whether parol 
evidence of the intention of the testator can be 
read originally in opposition to a claim of double 
legacies, qumre. Osborne y. Leeds (Bulte), 5 Ves. 
369 ; 6 R. R. 74. 

Under what particular circumstances, and to 
what extent parol evidence may be resorted to, 
upon the question of cumulation or substitution, 
quaire. Guy v. Shar^^ 1 Myl. & IC. 589 ; Coop, 
t. Brough. 80. 

Where a legacy is given for a particular 
purpose (as a portion), and another bounty is 
afterwards given for the same purpose, it is con- 
sidered a.s implying an intention in the testator 
to satisfy the legacy ; but this being only a 
presumption, may be rebutted by evidence 
showing a contrary intention. Lebeze v. Mann^ 
1 Cox, 346 ; 1 R. R. 57. Affirmed, 2 Bro. C. C. 
519. 

In an application for a commission to examine 
evidence to show that the legacies given in two 
codicils were both intended for the legatee, the 
legatee ought to swear she believes that to have 
been the intention. Coote v. Coote, 1 Bro. C. C. 
448. 

Parol evidence admitted to explain a will, 
where doubtful, not to contradict. As, on a 
legacy to the four children of B., and afterwards 
another to the children of B. ; B. having then 
two children bj^ the first husband, four by a 
second; admitted to show the first legacy was 
restrained to the last four children, not so of 
the other legacy. Hampshire y. Peirce^ 2 Ves. 
Ben. 216. 

Where a second codicil appears to be only a 
repetition of a former (with the addition of a 
simple legacy), the legacies are not doubled ; 
parol evidence read to show they were intended 
as accumulative. Coote v. Boyd^ 2 Bro. C. C. 
521. 

The general doctrine of the admissibility of 
parol evidence to explain a testator’s intention, 
and the cases of JBovher v. Allen^ Weall v. Biee^ 
and Lloyd v. Harrey (2 Russ. & M. 270, 251, and 
310 respectively) considered. Hall v. Hill^ 1 
Con. & L. 120 ; 1 Dr. & War. 94 ; 4 Ir. Eq. R. 27. 

At the death of a testator two copies of his 
will were produced, one of which had been 
.• retained by himself, the other deposited with his 
_ ’ bankers; each with a codicil containing the 


same gift in the same words, but of different 
dates, and attested by different witnesses. Pro- 
bate having been granted of the duplicate will 
and of the two codicils : — Held, that evidence by 
one of the attesting witnesses to one of the codi- 
cils was admissible for the purpose of showing, 
from the circumstances attending the execution, 
that the two codicils were not two but one 
instrument, and accordingly that the legatee 
therein named was entitled to one legacy only. 
Hubbard v. Alexander^ 45 L. J., Ch. 740; .3 
Ch. D. 738 ; 35 L. T. 52 : 24 W. R. 1058. 

When after a legacy has been given by one 
instrument, a legacy of equal, greater, or less 
amount is given to the same legatee by another 
instrument, they are prima. facie cumulative. 
Evidence that the testator had in his possession 
his first codicil at the time he made his second 
was admitted, so far as it went to prove the 
position of the testator, but rejected, so far as it 
suggested any motive for his making the second 
codicil : — Pleld, also, that a letter writton to the 
testator by his solicitor, advising him to recopy 
his first codicil, was inadmissible. Wilson v. 
H Leary. 41 L. J., Ch. 342 ; L. R. 7 Ch. 448 ; 26 
L. T. 463 : 20 W. R. 501. 

And see ante, cols. 662 — 677. 


11. Charitable Legacies. 

What Valid.] — A gift for the encouragement 
of a mere sport or game, even if such sport or 
game is calculated to promote the health of the 
community, is not for a general public purpose 
in such a sense as to be a charitable gift. A gift 
for the encouragement of yacht racing may, 
therefore, be void on the ground of perpetuity. 
Kottage^ In re, Jones v. Palmer, 64 L. L, Ch. 
695 ; [1895] 2 Ch. 657 ; 12 R. 571 ; 73 L. T. 265 ; 
44 W. R. 22— C. A. 

Quiere, wkether a direction to bury testator in 
a monument to be erected in unconsecrated 
ground, is void. Mitford v. Iteynolds. 1 Ph. 185 ; 
12 L. J., Ch. 40. 

Bequest for purchasing the discharge of 
poachers, committed to prison for nonpayment 
of fines, fees, or expenses under the game laws : 
— Held, void, as encouraging offences, and 
opposed to public policy. Thrupp v. Collett, 26 
Beav. 126 ; 5 Jur. (N.s.) 111. 

Trust for Accumulation in favour of 

Charities.] — A testator, after bequeathing certain 
legacies, left his residuary personal estate upon 
trust to pay certain annuities out of the yearly 
income, and directed that the surplus income of 
any year was to be given to charities named in 
his will. Such surplus income was, however, to 
be accumulated until the death of the last of 
the annuitants, when the capital of the residuary 
estate, together with the accumulated income, 
was to be divided equally among the charities. 
The will contained no provision for making good 
any deficiencies in the annuities that might occur 
in any year out of the accumulations oi' income 
of previous years Held, that the accumulations 
had been directed solely for the benefit of the 
charities ; that the charities took in equal shares ; 
that the principle laid down in fSmmders v. 
Vautier (Cr. & Ph. 240) applied as well to 
charities as to individuals, and that, accordingly, 
the trust for accumulation was inoperative, and 
the charities were entitled to the surplus yearly 
income as it arose. Wha7‘ton v. Jlastervian, 





bequest be particulai^ or residuary. liohmi v. to be applied first in payment of debts, before 
1 Keen, 273. any other part of the personal estate to leave 

Court will not marshal assets in favour of a a large fund for the charity. Atf.- G-en. v. 

charity. Plilhuithrojjic Sovtef y Caldwell^ Amh\, QM, 

5S1 ; 11 L. J-: Ch. 3()0. S. P., Malickam v. A. (before the statute of mortmain) gave real 
IIooj)ej\ 4 Bro. C. C. 153 ; Bldf/es v. Jlorrison, 1 and personal estate to a use that would be 
Cox, 180; Foy v. Fay, 1 Cox, 164 ; Foster v. within the statute, and the other uses which 
Ambl. 704 ; v. Ainbh would not be affected by it. B. (after the 

713 ; Att.-G(nLY. IIurst,2 Q,ox,Z^o. statute) gave personal estate to the use of A.’s 

Husband borro^vs money ; husband and wife will ; the estate of A. being sufficient for the 

levy a fine of the wife’s land as a mortgage for first use, the whole of the second gift shall go to 
it ; and husband by will gives legacies to charities the valid use. Att,-Oen, v. Hartley^ 4 Bro. 
to the amount of his personal estate, and dies ; C. C. 412. 
the mortgage shall be paid out of his personal 

; assets, though the charitable legacies will be Where legacy payable out of Proceeds 

thereby lost ; but all the husband’s debts, though of Real and Personal Estate — Personal Estate 
by simple contract, shall be preferred to the alone sufficient.] — A domiciled Scotchman, 
mortgage. Tate v. Austin, 1 ,P. Wins. 264; having real and personal estate in India, devised 
'2 Vern. 689. and bequeathed it to trustees, to realise and out 

Devise of freehold and leasehold to trustees to of the free proceeds to pay 10,OOOZ. to three 
sell, and with produce buy ground and erect an persons whom he appointed executors of his 
almshouse, and let out the residue in land, and Scotch estates, and he directed such persons to 
bequest of residue of personal estate to like uses ; employ the same in founding an hospital in 
decree at the rolls, which directed the assets to Scotland. He died a few days after executing 
be marshalled, and declared that trustees might his wiU, leaving personal estate in India more 
erect the almshouse if they could obtain the gift than sufficient to pay this legacy : — Held, that, 
of a piece of ground, reversed on appeal. Att.- the personal estate in India being sufficient to 
Qen. V. Tyndall, Ambl. 614 ; 2 Eden, 207. pay the 10,000^!., the charitable bequest of that 
A. and B. are made executors, and land devised amount was valid, and that the law of marshal- 
to C., paying 1,0002. to executors ; the residue to ling did not apply. Macdonald v, Macdo7iald, 
a charity; this 1,0002. is a charge on the real 26 L. T. 685. 
estate, which by the Mortmain Act Is not well 

disposed, and results to the heir : assets not Where Birection to Marshal given by Testa- 
marshalled in favour of this bequest. This tor.]— A simple declaration that'charity legacies 
devise held a sale of the land for 1,0002., and are to be paid out of pure personalty will not 
the bequest of this 1,0002. held intended to the give to such legacies a priority upon the pure 
• executors as such for the purpose of the will, or personalty over other legacies and charges, nor 
as assets for debt, and not otherwise ; so that, if exempt any part Of the estate from the ordinary 
good, it would not have lapsed by their deaths, rules of applying and distributing the assets. A 
Arnold v. Ckajyman, 1 A"es. Sen. 108. testatrix created a mixed fund of realty and 

Assets, not marshalled in support of a devise, personalty for payment of her debts and legacies, 
contrary to law, as a gift to charity. JBennet v. but she directed the charity legacies to be paid 
Musyrore, 2 Yes. Sen. 52; Mogy y. Ilodyes, 1 out of pure personalty ; she afterwards directed 
Cox' 9 ; incliicpnn v. French, 1 Cox, 9. ’ her trustees to set apart a sum of stock sufficient 

Where the residue is bequeathed to charitable to provide for a number of annuities, and as the 
rises, equity will not marshal the assets by throw- annuitants died, the stock let loose was to be 
ing the debts and legacies upon chattels real, that applied in payment of the charity legacies, 
the charitable bequests may be made good out of Semble, that the direction alone was not of itself 
the other personal estate. Waller v. CUUls, sufficient to exempt the charity legacies from 
Ambl. .524. But see infra. being payable out of the realty in the proportion 
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the pure personalty. The court below held, that 
the charitable bequests must abate in the pro- 
portion which the pure personalty bore to the 
whole personalty. From this decision the chari- 
table institutions appealed : — ^Held, that the 
legacies to the charities in the present case had 
all the incidents of demonstrative legacies to 
individuals, except the right to have them paid 
out of a particular portion of the testator’s 
property to escape the law of mortmain ; that as 
the testator had expressly stated that the chari- 
table legacies were to be paid out of his pure 
personal estate, and as he had made no provision 
that the other legacies should be paid in the 
same way, the inference must be, that he 
intended the charitable legacies to be paid first 
out of his pure personalty ; that as the testator 
had himself marshalled or arranged his personal 
estate, by saying that the legacies to the charities ! 
should be paid out of that part which by law 
could be charged with payment, he could only' 
have meant the pure personal estate, which he 
had thereby marked as the peculiar fund to pay 
such legacies ; and this view was forfeited by 
the manifest intention of the testator that all his 
legacies should be paid in full, w^hich could only 
be done by paying the charitable ones out of the 
pure personalty. Bolimon v. Geldard^ 3 iMac. 
& G. 735, Reversing, 3 De G. &; Sm. 499 ; 18 
L. J., Ch. 454 ; 14 Our. 143, 

A testator gave the residue of his personal 
estate, which consisted of both pure and impure 
personalty, to trustees to sell and convert into 
money, and out of the-proceeds and out of his 
ready money to pay his debts, funeral expenses, 
and legacies, and to pay the income to his wife 
for life, and after her death to raise sufiicient to 
purchase certain life annuities. He then gave 
some pecuniary legacies, including a legacy of 
lOOZ. to a charity school, and bequeathed all the 
residue of his personal estate to three charities 
in equal shares, and directed that the three 
last - mentioned bequests should be paid and 
satisfied out of such part of his personal estate 
as could be lawfully applied to the payment 
thereof, and w^hich should be reserved by his 
trustees for that purpose : — Held, that the 
direction respecting the payment of the resi- 
duary bequests w'as equivalent to a direction to 
marshal the assets in favour of the three chari- 
ties ; anfl that the debts, funeral and testa- 
mentary expenses, and legacies other than the 
legacy to the school, must be paid primarily out 
of the impure personalty. Held, also, that the 
direction to marshal did not apply to the legacy 
to the school, which must fail only in the propor- 
tion whicli the impure bore to the pure per- 
sonalty. Held, also, that the costs of the suit 
were included under testamentary expenses, 
and must be paid primarily out of the impure 
personalty. Miles v. Barrhwi^ 43 L. J., Ch. 
585 ; L. 11 9 Ch. 316 ; 30 L. T. 190 : 22 W. E. 
441. 

A testatrix by her will having given certain 
specific and pecuniary bequests ""to her general 
residuary legatee, and having also given various 
charitable legacies, directed the latter to be | 
paid in precedence of the other pecuniary lega- 
cies out of such part of ber personal property 
not specifically bequeathed as was by law appli- 
cable for charitable purposes, the pure personaltv 
being insufficient to pay, all the charitable lega- 
cies : — Held, that, in the administration of the 
testatrix’s estate, the debts and the funeral and 
testamentary expenses and costs of the suit 


were, in the first place, payable rateably out of 
the pure personalty, and out of the personalty 
savouring of realty ; and that, after such pay- 
ment, the charitable legacies were to be paid 
out of the pure personalty, in precedence 
of the other legacies. Tempest v. Tempest^ 7 
De G. M. & G. 470 ; 26 L. J., Cli. 501 : 3 Jur. 
(N.S.) 251 ; 5 W. E. 402. Eeversing, 2 K. & J. 
635. 

A testator, after be(|ucatliiiig an annuity and 
legacies, devised his real estate to trustees upon 
trust for sale, and directed the proceeds to be 
applied, so far as they w’-ould extend, iu payment 
of his debts and funeral and' testamentary ex- 
penses and the annuity and legacies. He tlien 
gave his personal estate to the same trustees 
upon trust to convert into money, and out of 
the proceeds pay so much of his debts and lega- 
cies as the proceeds of his real estate would not 
extend to pay, and to stand possessed of all the 
residue of liis pei-sonal estate upon trust for 
certain charities ; and he declared that only such 
part or parts of his estate and premises should 
be comprised in the residue, and be divided., 
paid, or transferred to or among the charities,, 
as might by law be given or bequeathed for 
charitable purposes. The testator was at the 
time of his death entitled to real estate and to* 
pure and impure personal estate : — Held, that 
the proceeds of the real estate and impure 
personal estate must be applied in payment of 
Hie debts and legacies before the pure personalty 
was resorted to. TF/ZZ.<? v. Bourne^ 43 L. J., Clu 
89 ; L. E. 16 Eq. 487. 

A testatrix, after bequeathing several specific 
legacies, gave the residue of her estate to* 
charitable purposes, and directed the charitable 
bequests to be paid out of the property by 
laiv applicable to the payment thereof : — Held, 
that the costs must be paid out of the residue,, 
and that what was left, so far as it was pure 
personalty, must go to the charitable legatees, 
and, so far as it was impure personalty, to the 
next of kin. Lleioellijn v. Bose, 17 W. E. 984. 

A testatrix bequeathed to an hospital all .her 
household furniture and other things in her 
dwelling-house, and also all her ready money, 
money at the bankers’, and money in the public- 
stocks or funds of Great Britain, and also all 
other of her personal estate and effects which 
she could by law bequeath to such an institu- 
tion, and she appointetl executors, but made no- 
further disposition of her property, real or per- 
sonal : — .Held, that the charitable bequest was a 
specific bequest, and that the debts, funeral and 
testamentary expenses, and costs, must be paid 
first out of the undisposecl-of personal estate, 
next out of the real estate, and lastly out of the- 
specific bequest ; but that the specific bequest 
must exonerate the real estate from probate- 
duty. Shepheard v. Beetliam. 46 L. J.. Oh. 763 
6 Ch. D. 597 : 25 W. E. 764. 

A testator, after making specific and other dis- 
positions, gave to a charity all such portions of 
his estate as were by law applicable for chari- 
table purposes, and which had not been already 
given by his will, and declared that the portions 
! of his estate included in that gift should be 
exonerated from the payment of his debts, &c., 
and legacies, with the payment whereof he 
exclusively charged his residuary estate therein- 
after disposed of : — Held, that the charitable- 
legacy was specific, and abatable for payment of 
debts, &c., ratably with the other specific gifts- 
according to their respective values at the testa- 
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tors death. The testator gave the residue of his j and of pure : 
real and personal estate in trust to pay debts, 1 the directioi 
including debts secured upon any of the devised ■ legacies was 
estates and in exoneration of such estates. He i that the res 
died indebted to his bankers in a sum secured by | pure person 
mortgage of estates comprised in the will ; and | direction to 
possessed of a smaller sum to his credit upon his i charities ; th 
current account : — Held, that the balance on the j payable out ' 
current account was, for the purposes of the will, , the colony ; 
included in tlie ciiaritable gift, notwithstanding j testamentar;S 
any lien of the bankers. v. Riimford^ 47 | the unpaid i 

L. J., Ch. 559. j be paid in tl 

Testatrix devised all her messuages, etc., and | personalty s( 
real estate to trustees, to soil and pay kmeral, &c., | kr as possib 
expenses and legacies, except her charitable : Arnold, In f 
legacies, which she directed to be paid out of her j Oh. 682 ; 37 
personal estate legally applicable for that pur - 1 424. 
pose, not out of any part of her said messuages, ; A testator, 
Ac. ; and she also directed her trustees to keep ! certain pecu 
■separate accounts of the proceeds of her inessu- 1 estate and p 
ages, and of her personal estate legally applicable, ' and convert, 
as aforesaid ; and that if proceeds from messuages the mone 3 ’- o: 
should be insufficient to pay the legacies, trustees time of his d 
to apply her personal estate : — Held, first, that upon trust h 
though personal estate was more than sufficient and equally 
for charity, no part of it could be applied to being of S 
pay other legacies, until proceeds of real estate hospital, W 
were exhausted. Secondly, that testatrix’s Cross hospit 
leasehold passed to trustees under devise of all benefit of tl 
her messuages, Ac. Thirdly, that her next of j declared tin 
Idn, and not residuary legatee, were entitled to the first ph 
:surplus proceeds of freeholds and leaseholds : shares of S 
and, fourth, that freeholds having been properly Cross hospii 
sold in heir’s lifetime, the surplus was part of his the St. Gee 
personal estate, Rtnwi v. Bawmn, 2 Sim. A S. take land o 
327 ; 3 L. J. (o.S.) Ch. 195. hospitals we 

Charity legacies directed to be paid out of his death wj 
personal estate ; decreed to stand in place of i)ersonal est 
'.specialty creditors, for what they should exhaust i will sufficiei 
of personal estate. Att.-Gen, v, ! that the pui 

{Lord), Dick. 379. | in payment 

A testator gave such part of his residuary which could 
personal estate as might be legally applied to Pitt, In re, 
such purposes unto and equally between six 653. 
hospitals, two of which 'were enabled to take 

impure personalty, with a direction that his j Dur 

■estate and effects should be so marshalled and j entitled to 
•administered as to give the fullest possible effect I both subjee 
to such bequest : — Held, that the impure i>er- 1 trustees in 
■sonalt}^ ought to be divided between the two i of head-ren 
hospitals which were able to take it, and that the interest 
-each of such hospitals ought to receive out of the I pay the resi 
pure personalty as much as would make up one- : and after he 
sixth of the total personalty, and that the residue ' and employ 
-of the pure persorialtj" was to be divided among one years i] 
the other four hospitals. Wiqq v. Si cl toll, L. E. and the intt 
14 Eq. 92 ; 20 L. T. 935 ; 20 W, E. 738. ' his nephewi 
A testatrix gave all her real and personal as the rent? 
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his legacies, shonld be borne by and be charges the legacies. Cnlrert y. Armitage, 1 H. & M. 
primarily affecting the ** aforesaid residue” of 446 ; 8 L. T. 269 ; 2 N. R, 60. 
his estates limited as aforesaid, and be paid out Where he gave his leaseholds, and also the 
of the rents and profits thereof in exoneration residue of his pi’opcrty to a charity : — Held, that 
of his personal estate and other properties be- the leaseholds must contribute ratably with the 
queathed and devised to his wife and nephews, residue towards pa^unent of legacy, though the 
and so that such personal estate and other charity thereby received an indirect benefit from 
property should be relieved therefrom. After them. Soott v. Furridall, 10 W. E. B7. 
the wife’s death, estate A. was sold by the credi- Testator directed all his debts, funeral, and 
tors, and the proceeds of the sale paid all the testamentary expenses, to be paid by his 
chargCvS except a sum of B37?. Held, that executors as soon as conveniently might be, and 
during the period of twenty-one years from the then gave freeholds to trustees ro sell, and bold 
death of the testator’s wdfe the rents and profits the proceeds upon trusts for J. G. and bis issue ; 
of the estates devised to A. K. and C. N. and to and also gave all his other real and pei’sonal 
B. respectively were both equally applicable to the estate to the trustees upon trust to sell, and, after 
payment of the charges on the testator’s estates payment of debts, to })ay certain legacies, among 
and his debts and legacies, and that the estates them one to the clergyman and churchwardens, 
devised to B. were not bound to indemnify the for a charitable purpose, and then to pay and 
estates 1 devised to A. N. and C. N. against such divide the residue to and among all the children 
charges, debts, and legacies until after the expira- of J. E. N., when the youngest of such children 
tion of the term of twenty-one years : — Held, should attain the age of twenty-one. The pure 
also, that the fact that the charges had been personal estate was insufficient for the payment 
paid off by the sale of estate A. did not entitle of debts ; the mixed fund which the testator had 
A. N. and 0. K. to go into possession of the created was, however, ample : — Held, that the 
estate devised to them before the expiration of charity legacy did not fail altogether, but that 
the twenty-one years, and that the surplus rents there ought to be an apportionment according to 
of the unsold estates, after payment of the sum the proportion which the value of the pure 
of 337L so left unpaid and interest, and of the personalty bore to the mixed fund, Briggs- 
annuities payable to A. H. and 0. N., and the v. Chamhrrlaine , 23 L. J., Oh. 635 ; 18 Jur. 56. 
legacies, were applicable, during the twenty-one 

years, to recoup the persons who would, but for Where Directions given by Testator.] — 

the sale, have been entitled to the sold lands, so A;testator bequeathed legacies to several charit- 
much of the charges paid out of the corpus of able institutions, and directed that “all his 
the estate sold as, but for the sale, would have charitable legacies should be paid out of his pure 
been payable out of the rents during the term personal estate.” He died possessed of real 
of twenty-one years : — Held, further, that the estate in Madeira, and of mixed personalty and 
charitable annuities were not charged on the pure personalty in England. The pure per- 
estates devised to A. H. and C. N., and that the sonalty was insufficient to pay in full the charit- 
legacies were only charged on the rents of these able legacies : — Held, that the proceeds of the 
estates during the twenty-one years : — Held, Madeira estate, although not savouring of realty 
further, that the charitable annuities charged on within the meaning of the statute of mortmain, 
the A, estate were entitled to marshal and stand did not fall within the words “ my pure personal 
in the place of the incumbrances as against the estate.” Held, also, in a suit to administer the testa- 
unsold estates, but so that at the expiration of tor’s estate.that the administration charges must he 
the twenty-one years’ term, their right to marshal paid ratably out of the whole estate; that the 
as against the estates devised to A, H. and C. N. charitable legatees were entitled to the remainder 
should cease. Btggar v. Eastwood^ 19 L. B., Ir. of the pure personalty, and had a claim against 
49 — C. A. the rest of the estate for so much of their legacies 

as should remain unpaid, but that that claim 
Apportionment.] — A testator gives charitable must abate in the proportion which the personalty 
legacies, charged on a mixed fund of realty and savouring of realty bore to the proceeds of the 
personalty, and gives the residue to charity : — Madeira estate, and that the charitable legatees 
Held, that all the charitable legacies fail in the must be allowed their costs of the suit out of the 
ratio of the real to the personal estate, and that estate. Beaumont v. OUreim^ 38 L. J., Ch. 239. 
the deficiency ought not to be made up out of the Affirmed, L. K. 4 Ch. 309; 20 L. T. 53; IT 
residue or personalty. Batten v. Smith, 8 L. J. W. B. 269. 

(o.S.) Oh. 132. A testatrix bequeathed legacies to charities and 

A testator created a general fund of his real to individuals, and she directed her charity 
and personal estate, out of which he gave several legacies to be paid “ out of her ready money, and 
charity legacies, and the residue to charitable the proceeds of the sale of her funded property, 
purposes. The former failed as to the realty, and personal chattels, and effects, and not from the 
the latter failed altogether : — Held, that the proceeds or by sale of her leasehold or real 
former were not^ entitled to resort to the per- estates” ; and she charged her leasehold estates, 
sonalty released in consequence of the invalidity in addition, with the payment of her debts,, 
of the latter gift, but that such personalty funeral and testamentary expenses, and legacies, 
belonged to the next of kin. Williams v. not given to charities. The pure personalty was 

insufficient to pay the debts, &c., and ail the- 
If charitable legacies are charged by will on a legacies : — Held, that the charity legacies failed 
fund which consists of pure and impure per- in the proportion of the mixed personalty to tho 
sonalty, the court, in order to fix the proportion in ’ pure personalty. Pli ilantli Society v, Kemp, 
which they are to fall, will look at the condition 4 Beav. 581 ; 11 L. J., Ch. 360. 
of the testator’s estate, out of,, which, the fund Testatrix directed her residue to be divided 
charged is directed to be raised, at the timeof his into two portions, one such as she might give to- 
death, and not at the ^ investments of which tlie charitable purposes, the other not ; the one, 
fund consists at the time fixed for payment of j therefore, pure personalty, the other savouring 



of the realty ; and she gave the first fimcl j (less the 9,0001,) and impure personalty ratably. 

to be applied “in the endowment of dis- f Zmus y. Boete/etir, B8 L. T. 93. 

trict churches in populous places, so that the! iSee sub tit, ABATEMENT AND Peioeitn, 

poor may have the gospel preached to them in j and PAYMENT. 

this country,” preference to be given to parishes 

under the patronage of S.’s trustees -.—Held, that 12 ANNTTTTiES—iS'fi^ Annuity 

this was a good gift within the statutes of mort- annuities annuity. 

main. The testatrix directed that the other ^ 

portion of her residuary estate, i.e. that savour- LEGACY TO Debt OK. : Set-OEP. 

ing of realt}^, should be lield upon trust for such 

purposes as she should afterwards direct; hut Bight to Set-off when arising.] —The right of 
she died without making any direction : — Held, set-off can only arise out of some contract, 
that such portion was residue nevertheless, and express or implied, between the parties, to pay 
that as to debts and legacies, there must be a-Bd receive money, or other persons standing in 
apportionment between this and the pure per- their shoes. A. purchased a business of B., and 
serial residue. Edwards y, llall^ 11 Hare. 17 ; gave him a promissory note for 350Z., the amount 
22 L. J., Ch. 1078. Affirmed, 25 L. J., Ch. 82 ; of the purchase-money. The note wms unpaid 

1 Jur. (n.s.) 1189 ; 4 W. E. Ill — L. C. at B.’s death. 0. bought the business of A., and 

A testatrix, wffio died in 1879, bequeathed her gave B.’s executors a note for 350Z., with an 

personal estate to trustees upon trust to sell, and indorsement that the note was given as a colla- 
out of the proceeds to pay her testamentary feral security for the 250L secured by A.’s note, 
expenses and debts and a legacy of 14,0001, and C. was entitled under B.’s will to two legacies, 
gave all the rest and remainder of her personal which he assigned for value. In a suit to have 
estate “ except such parts thereof as cannot by the legacies invested and secured ; — Held, that 
law be appropriated to charitable purposes,” to a the executors were not entitled to retain the 
charity. The testatrix’s personal estate consisted legacies in payment of the 3502. due on the note, 
in part of pure, and in part of impure, personalty : y. Baines, 29 Beav. 661 ; 31 L. J., Ch. 63 ; 

— Held, that the assets should not be marshalled 7 (N.s.) 902 ; 4 L. T. 573 ; 9 W. E. 802. 

in favour of the charit}’' ; that the charity was W, was indebted to H., who bequeathed his 
only entitled to so much of the estate as con- residuary estate to E. absolutely. E. bequeathed 
sisted of pure personalty after payment of the residuary estate to W. and other persons in 
debts and legacy out of the wdiole estate; and equal shares. The debt from W. to K.’s estate 
that the testatrix died intestate as to the impure ^ras never got in, but that estate presented a 
residuary personalty. Edwards^. (supra) cfear residue without it. W. became bankrupt 
followed". Si nners- Cocks, In re, Wegq-Prosser before he had paid the debt, and before he had 
V. Wegg-Prosser, 65 L. J., Ch. 49; [1895] received his share of E.’s estate : — Held, that the 

2 Ch. 449 ; 13 E. 819 ; 73 L. T. 58 ; 44 W. E. executors of E., as residuary legatee of K., were 

106. entitled to retain, or set off, the debt, out of, or 

against W.’s share of E.’s residue. Bousjielcl 

What is Direction by Testator.] — A y. Zaivford, 1 De G-. J. & S. 459; 33 L. J., Ch. 

husband gave his wife a legacy of 1,0002., and 26; 8 L. T. 619 ; 11 W. E. 842. 
bequeathed out of his pure personalty 9,0002. to 

trustees for his wdfe for life, and ultimately Cross Demands.] —The court has, on slight 
between certain charities; he then gave to the circumstances, presumed the existence of an 
trustees all other his real and personal estate for agreement to set off one against another cross 
conversion, directing them to hold it, after pay- demand, although existing in different rights ; 
ing the 9,0u02., and after payment, out of such but such an agreeniet wdll not be presumed 
residuary estate as should not be wanted for the wdthoiit some circumstances from which it 
legacy, of his debts, funeral, and testamentary might be inferred, semble. Freeman'^, Lomas, 
expenses, upon trust to pay the income to his 9 Hare, 114 ; 20 L. J., Ch. 564; 15 Jur. 648. 
wife for life, and after her death to raise out of Cross demands, existing in separate rights, are 
his residuary estate legacies for the beneht of not, in equity (except under special circum- 
the plaintiff, and then legacies in favour of stances), allowed to be set off one against the 
charities to the amount of 40,0002., directing other; and therefore an executor -and trustee of 
these latter legacies to be paid out of his pure a legacy, who was also the residuary legatee, 
personalty ; then as to the “ ultimate residue ” and had become a creditor of the husband and 
of his residuary estate, he directed his trustees administrator of a deceased legatee, was not, in 
to hold one-tenth for A., another tenth for B., the absence of any special agreement, allowed 
and the remaining eight-tenths for a charity, to set off his debt against the legacy, to which 
and declared that the “ ultimate residue” should the husband (liaving survived his wife, the 
he marshalled so that the eight-tenths might be legatee) was, as such administrator, entitled, 
paid out of that part of his estate wdiich might S. C,, 9 Hare, 109 ; 20 L, J., Ch. 564 ; 15 Our. 
lawfully be appropriated to charitable purposes. 648. 

There was only a sum of 2,0002. impure per- Eeal estate was devised to trustees for a term 
sonalty. The estate was not sufficient to pay ail of years to secure a capital sum and interest 
the legacies in full. On the death of the widow thereon in favour of M. and subject thereto, to 
the question arose wdiether this 2,0002, was F. for life. F. was let into possession by the 
chargeable in exoneration of the pure personalty trustees, but failed to keep down the interest 
with the whole, or only ratably with the pure upon the charge. M, bequeathed a legacy to F. 
personalty with its proportion of the debts, costs which the executors retained as a set-off against 
of administration, and legacies (other than the the unpaid interest :-^Heldj that F. was entitled 
9,0002.) Held, that there was nothing in the to the legacy, there being, no doubt as against 
words of the will to controvert the general rale him, and no, right, of,' set-off in respect of the 
of the court, and that the debts, costs, and arream of interest. MmEey Saunders, 
legacies were payable out of the pure personalty Ch* 552 ; 21 .L. T. 132 ; 17 "W. E. 959. 
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A. being indebted toB.’s estate, and B.’s estate | that if any legatee should be found indebted 
being indebted to O.’s estate, and A, being also i to him in any sum oi* bond, &:c., or otherwise, 
interested in a legacy under C.’s will Held, ; such siun should be taken as part of his legacy, 
that there was no equity to impound the legacy B. died in December, 1850. B.’s executors 
until A. should have paid the debt, and so enable received only 7^. in the pound on the debt : — 
B.’s executors to pay the debt due to C.’s estate. Held, that B.’s executors were not authorised to 
AcifiOii V. Holmes, 1 J. & H. 530; 30 L. J., j set oif the difference between the debt and the 
Ch. 5G4 ; 4 L, T. G17 ; 0 W. E, 550. j composition from A.’s legacy. Golds v. Green- 

' md, 2 Sm. & a. 476 ; 23 L. .1., Gh. 639 : 2 
W. E. 583. 


Executor — Gift to, applied in making good 
Devastavit.] — Executor becoming indebted to 
the estate of a testator in respect of receipts, as 
such, annuity given him by will directed to be 
applied to repay estate. SJdmier v. Sweet, 2 
Madd. 244. 


By Express Direction in Will.]^ — Under 

a bequest of leaseholds for the legatee’s personal 
support and maintenance, and to be entirely 
free from any claim, charge, or demand, or lien 
-Held, the leasehohls could 


of his creditor 
not be withheld from the legatee until he paid a 
debt due from him to the testator, even assuming 
that a specific legacy may be so withheld in the 
absence of such a testamentary exemption ; as 
to which, qumre. Harvei/ v. Palmer, 4 De G. & 
Sm. 425 ; 15 Jur. 982. 


Eetainer by, against Devastavit of Co- 
executor.] — Eetainer allowed to one executor 
out of a legacy to a co-executor in respect of 
a devastavit. Sims v. Doughty, 5 Ves. 243. 

Administrator, Eetainer by — Against own 
Private Debtor.] — A debt due to the adminis- 
trator of an intestate in his own right from one 
of the next of kin may be set off in a suit by 
the next of kin for administration of the estate 
against a sum due from the administrator in 
respect of the next of kin’s share of the intestate’s 
estate. Taylor v. Taylor, 44 L. J., Ch. 718 ; L. E. 
20Eq. 155. 

Executor — Eetainer abandoned by proving 
against Legatee’s Estate.] — A bankrupt was in- 
debted to the estate of a "testator, and was also 
entitled as one of the residuary legatees of the 
testator, and also to distributive shares as next 
of kin of three other residuary legatees. The 
executor of the testator proved the debts under 
the bankruptcy, and received a dividend on the 
proof : — Held, that he had thereby abandoned 
the right to retain the debt out of the direct or 
derivative shares of the bankrupt in the tes- 
tator’s residuary estate. But semble, if the 


decease unto B., his executors, administrators, 
and assigns, for his and their own use and 
benefit.” And the testator directed his trustees 
‘‘to deliver up to B., his executors, adminis- 
trators, or assigns, all securities whatever which 
I shall hold at the time of my decease for 
securing the repayment 
that the trustees shall, 
his executors, 


t of such debts, and 
when required by B,, 
administrators, or assigns, give 
and execute to him or them an effectual release 
from the payment of all such debts.” At the 
date of the will and at the time of the testator’s 
death there was due to him from B. a sum of 
oO^., for which B. had given the testator his 
promissory note. There was also due to the 
testator from a partnership firm consisting of 
B. and G. a sum of 300Z., for which B. and G. 
had given the testator their joint promissory 
note, and a sum of 2,300Z., for which B. and G. 
had given him their joint and several promissory 
notes : — Held, that, there being a private debt of 
B. which satisfied the words of the bequest and 
release, those words could not be construed as 
including the partnership debts. Klrli, He parte, 
Bemiett, In re, 46 L. J., Bk. 101 ; 5 Ch. D. 800 
— C. A. 

Upon S. and A. entering into partnership, 
J, (xi.’s uncle) advanced to A. 2,000Z. At the 
time of J.’s death the firm was indeljted to J., 
on loan, in a sum, A.’s portion of which, on 
one calculation, would have amounted to a little 
more, and on another to a little less, than 2,OOOZ. 
I J., by his will, made the following bequest : “ I 
I forgive to my nephew A. the debt of 2,000Z., which 
i I have advanced to him on loan.” The master 
I of the rolls decided that the 2,0001. referred to 
i in the will was the 2,000Z. advanced at the 
i commencement of the partnership, although he 
I was of opinion that that advance had been an 
absolute gift : — Held, affirming his decision, that 
whether the first advance of 2,OOOZ. was a gift or 
not, the testator meant that 2,000Z. by the above 
clause in his will. Smith, v. Armstrong, 6 De 
G. M. & G. 150 ; 2 Jur. (N.S.) 359. 

A testator gave to Mrs. M. the debt or sum of 
money due from hei', or the estate of her late 
husband, to him, the testator. At the date of 
the will, and at the time of the testators death, 
the estate of M. was indebted in a considerable 


By Appropriating Assets to meet 

Legacy,] — Executors who have set apart and 
appropriated assets to meet a legacy, cannot 
retain or impound any part of the appropriated 
assets to meet a debt from the legatee to the 
general estate of the testator. Ballard v. Ilars- 
den, 49 L. J., Ch. 614 ; 14 Ch. D. 374 ; 42 L, T. 
763; 28 W. B. 914. 


in May, 1850, A. conveyed all his real and per- 
sonal estate to trustees, upon the usual trusts for 
sale, and directed them to apply the proceeds in 
the payment ratably of the debts in the schedule 
to the deed set opposite to the names of certain 
specified creditors ; and such creditors covenanted 
with A. that they would not bring any action, &c., 
against A. in respect of such debts and that if 
any action, &c., should be brought, the deed 
might be pleaded as a release. B., one of A.’s 
creditors, executed this deed in respect of a cer- 
tain debt, and made his will in June, 1850, 
whereby he gave a legacy to A., and directed 
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sum to the lirm of which the testator was a ! tor, at the time of his death, although the remedy 
member. M. had also been indebted to the tes- 1 for such debt was, at the time of the death of 
tutor on a promissory note, after giving which he | the testator, barred by the Statute of Limita- 
bccame bankrupt, and obtained his certificate. I tions, 21 Jac. 1, c. 16. Conrtemy v. Williams^ 
After the bankruptcy, however, the amount 'i 3 Hare, 539 ; 15 L. J,, Ch. 204. 
secured by the note, which had been paid to him ' Whether the executor would have had the 
out of the assets of the firm, was included, with j same right of retainer if the suit had been for 
his approbation, in the account current between i payment by himself personally and not out of 
him and the firm Held, that under the cirenm- 1 assets of the tastator, qu^re. Xh. 
stances the sum for which the promissory note ! A testator directed his residuary estate to be 
was given was not a debt due to the testator : divided amongst his six children. “ And I direct 
from the estate of M., and that there was not in | that, in order to equalise my said residuary 
existence anything strictly answering the descrip- j estate amongst my six children, in case it shall 
tion of a debt due from the estate of M, to the | appear by my private ledger, that any, or either 
testator, and that the description was to be taken j of them my said children, or the present or any 
to apply to the debt due to the firm : — Held, ! future husband of any of my said daughters, are 
accordingly, that the partnership debt passed by | indebted to me at my decease in any sum of 
the bequest, subject to the rights of the other i money, such debt shall be considered as forming 
partners ; and it being admitted that the affairs | part of my residuary estate, and the shares of 
of the firm were in such a state that the testator j my said children shall respectively become liable 
was entitled to more than tlie amount of such | to pay such debt.” One of his sons owed him a 
: — Held, that the legatee was entitled to the | large debt, but part of it was barred by the 
debt, and the benefit of the securities for it. statute of limitations: — Held, nevertheless 
Mayhery v. Brnoli'niy, 7 De G. M. & G. 673 ; 25 that the whole must be paid out of his share, 
L. tt., oil. 87 ; 2 Jur. (N.S.) 76 ; 4 W. E. 155. and that the clause amounted to a hotchpot 

j clause. Etm v. Guuld^ lo Beav. 189 ; 21 L, J., 

■ Usurious Debt.] — A testator directed 1 Ch. 360. 

that one of his residuary legatees should be i Although a debt due to a testator’s estate is 
answerable for all debts due to him from the I barred by the statute of limitations, his 
father of the legatee. A debt, though usurious. I executors may set oif a iegac^^ bequeathed by 
must be deducted from the legatee’s share. ' him to the debtor against the debt, and retain 
Stanfoti V. JOilfflitj 1 Sim. 482. j the same accordingly. Coates v. Coates. 33 Beav. 

I 249 ; 33 L. J., Ch. 448 ; 10 Jur. (N.S.) 532 ; 

Eeut.] — The executor of A., being sued i [) L. T. 795 ; 12 W. E, 634. 

for payment of a legacy, sot up as a defence that | A. lent B. two sums of 1,000^., for which B. 
the piaintifi; had, for several years, occupied a j gave promissory notes of 1,000^. each, and in 
house, part of an estate of which he, and A., and ; one of them C. joined as surety. B. siibse- 
orher persons were tenants in common, under | c^uently deposited a i)olicy of insurance with 
the will of B., and that A.’s sliai’e of the rent, ; A. as collateral security for both debts. A., 
due from the piaintifi: in respect of such occupa- by will, gave C. a legacy of l.OOOZ., payable 
tion, exceeded the amount of the legacy. Semble, six months after the death of his widovy. 
the court will not, in a suit so fi’amed, direct After A.’s death B. became bankrupt ; A.’s 
inquiries as to the plaintiffs liability for rent, or executors, without communicating \yith C., 
as to the amount due from him to A.’s estate surrendered the policy, and proved against B.'s 
in respect thereof, although the other parties estate for the balance. After the death of the 
interested in such inquiries be willing to be widow, A.’s executors claimed to set off so 
bound by them, but will decree immetliate pay- much of the legacy of 1,000/. as was necessary 
mentof the legacy in question, without reference j to makegood the balance due on the 1,000/. 
to the counter-claim. M'Malton v. Bin-hell^ 2 i note, in which C. joined as surety : — Held, first, 
Eli, 127 : 1 Coop. t. Cott. 457. Varying, 3 Hare, 1 that the legacy could be set off against the 
97. ' j debt, although the debt was barred by the 

A testatoi* bequeathed all his personal estate j statute of limitations. Held, secondly, that 
free from debts to A., and directed that his debts j the remainder of the surrender of the policy 
should be paid out of the real estate. At his i did not operate to release the surety. Held, 
death the testator owed various sums to his I thirdly, that the whole of the consideration 
tenants, but the arrears of rent due from them i money for the surrender of the policy ought tc 
exceeded those sums : — Held, that A. was only ; be applied in satisfaction of the debt for whicli 
entitled to the balance between the sums due j the surety was liable. Ih. 
from the testator and the arrears of rent. Ekins I A testator held 2,000/. belonging to hit 
V. 8 W. E. 301. | nephew, on which for eight years he paic 

Executors granted a lease of part of the tes- j interest, notwithstanding the nephew owed hiii 
tutor’s property to a legatee, who afterwards ' 1,000/. on his promissory note, though the 
incumbered liis legacy, "notice of the charge j nephew had paid no interest on the note, anc 
having been given to the executors : — Held, that had given no acknowledgment of the debt 
they had, as against the mortgagee, a right to set i Held, that although the remedy for recoveiin^ 
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Wliere Betiuest to Wife of Debitor — ^ISTo Set- assigns it to a purchaser for value, the deed 
offl] — A share of rent due from the occupying acknowledged under the statute overreaches the 
tenant of certain premises to the estate of a Jus inariti, and the purchaser talces the legacy 
testatrix, who was one of several tenants in discharged from all right of retainer which tlie 
common of the same premises, allowed to be set executor might have asserted against the hus- 
oft by her executors in a suit for a legacy band. Bachelor^ In ve. Slope?' v. Oltrer, 43 
bequeathed by the testatrix to the debtor; biit L. J., Ch. 101 ; L. II. 16 Eq. 4Hl ; 21 W. R. OUl. 
not as against a legacy bequeathed by the tes- 
tatrix to the wife of the debtor. Mahon v. Where Legacy not Claimed by Wife.] — ' 

B?irehdl. 3 Hare, 97. Varied, 2 Ph. 127. Legacy to wife of A., A. being indebted to testa- 

Where a testatrix devised a freehold estate to tor ; A. liecomcs liankrupt, and wife dies with- 
trustees upon trust, to sell and to pay 140^., part out having asserted her right over legacy ; — 
of the proceeds, to A., and the residue of the Held, executor of testator might retain legacy 
proceeds to B., and appointed the devisees in against assignees of xl., in discharge of debt due 
trust her executors : — Held, that in a suit by A. to testator. litniking v. Barrmi'd, 5 Madd. 32. 
and her husband against the trustees, for pay- 
ment of the 140Z., the latter were not entitled Where Husband Bankrupt.] — Executor 

to set off the damages or costs of an action, allowed to set off a moiety of a legacy given by 
brought by them as executors against the hus- their testator to the wife of the bankrupt, against 
band, to recover a deposit note in the hands of a debt due from the bankrupt to their testator, 
the wife, forming part of the testatrix’s estate. The other moiety ordered to be settled on the- 
Beews v. Bioher, 1 De G. & Sm, 624 ; 17 L. J., wife for life, with remainder to the issue of the 
Ch. 86 ; 11 Jur. 960. marriage. O'Ferj’all, Ba) parte,l JSd-k7. 

Upon the bill of a married woman, entitled 

to a share of the personal estate, as one of the Settled Legacy — ^Advances by Trustees- 

next of kin of the intestate against her husband to Husband set off against Wife’s Interest.] — 
and administrator, the latter claiming to retain A grandfather having made a will of his I’eal 
towards satisfaction of a debt by bond from the and personal estate in 1808, cancelled it in 1810, 
husband to him; it wms declared he wvas not but wrote on the back of the will a letter 
entitled to retain, but that the plaintiff’s share addressed to his only daughter, stating that she 
w^as subject to a further provision in favour of wns his heiress -at-law, and charging her to fulfil 
her and her children; the settlement on her his wdshes at her death, by a disposition of a 
marriage being inadequate to the fortune she specified freehold estate to her eldest son, and 
then possessed, and it w'as referred to the master by an equal disposition of his “property” 
to see a proper settlement made on her and her equally among his grandchildren, her eldest and 
children ; regard being had to the extent of their youngest son and daughter, her three only 
fortune, and the settlement already made upon children. The letter %vas unattested, and thought 
her. BlihanU (^Lachf) v. 2Iontalm(^ .5 Yes. 737 ; to be inoperative as to the grandfather’s personal 
5 R. R. 151. ' as well as real property. The daughter became- 

his administratrix, and entered into possession 

Set-off under Particular Circumstances of his real estate, and she and her husband 

— Wliere Memorandum of Testator’s- Intention.] received his personal estate in right of the- 
— Mrs. A., the wife of Mr. A., wrote a letter to daughter as sole next of kin. By a settlement 
her mother, B., strongly urging her to lend Mr. in 1811, between the husband of the daughter 
A. the sum of 2,()00L (the amount of an intended and the daughter and tv'c trustees, and the three 
legacy from B. to Mrs. A.), at interest, to be cliildrcn of the daughter, reciting the will, its- 
paid to B. during her life. B. sold out 2,00(V. cancellation, and the letter, and that the testator 
consols, and remitted the proceeds to Mr. A., had died wiiolly intestate, but that the daughter 
and made the following indorsement on the wms desirous of fulfilling the intention of the 
broker’s receipts : “ The enclosed sums were sold grandfathe]*, his real estates w’ere settled in 
out for Mrs. A., with a promise on her part that accordance with the directions contained in the- 
I should receive interest at 57. per cent, during letter. The daughter died in 1827, and her 
life, seeing that it w^as my intention to have husband became her administrator, and also- 
left it to her at niy death, but her application administrator de bonis non of the grandfather, 
w’as too urgent.” B. died mtestate -Held, that The husband of the daughter died in 1840, 
under these circumstances, the proceeds of the having previously by wull, after reciting his wash 
stock were lent, and not given to Mr, A., and that to carry into effect the desires of the grandfather, 
the amount wms a debt due from him to B, at disposed of the grandfather’s and his owni real 
her death, and ought to be set off against the and personal property, betw'een the twm grand- 
distributed share to which Mrs, A. w’as entitled sons and the grand-daughter (his children) 
in her mother’s estate. v. 23 accordingly. The grand -daughter, who had 

L. J., Ch. 6U9 ; 2 W. R. 537. married, obtained in 1843, letters of administra- 

tion to the grandfather with his letter to his 

Where Legacy payable to Husband.] — daughter, which was then admitted as a will 

A legatee, who is also a debtor to the testator’s annexed, and instituted a suit against the 
estate, cannot claim payment of the legacy with- personal representative of her father, claiming 
paying the debt ; and the legacy given to a that the personal estate oi the grandfather 
wife, but payable by law to the husband, who is should be accounted for to hea*. The gran<.l- 
n the same position for this purpose as a legacy daughter had received an alkwvance of 3()07, a 
to the husband himself, subject to her right of year from the time of her marriage in 1820 till, 
survivorship where the interest is reversionary, the death of her father, and her" husband w^as 
and, to her equity to a settlement when it becomes also greatly indebted for advances made to him 
vested in possession. Where, however, the legacy on several occasions, and became bankrupt, and 
to the wife is reversionary, and she, with her obtained his certificate and a disclaimer by the- 
husband’s concurrence, under 20 & 21 Yict*c, 57, assignees of all interest under the grandfather’s. 
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will in his favour ; — Held, that the allowance 
must go towards satisfaction of interest on the 
grand-daughter’s one-third of the grandfather’s 
personal estate ; and that the debt due from the 
husband of the grand-daughter must be set off. 
against the third of his wife, the grand-daughter 
to be received by him in right of his wife, against 
the estate of her fathei’. Lee v. Lfjremont, 

De G-. & Sm. 348 ; 16 Jur. 352. 

Where G-ift to Debtor and Wife.] — Where 
there was a bequest of 300Z. to A. and his wife 
for their own use and benefit, followed by a 
direction that if A. should be indebted to the 
testator at the time of his death, the debt should 
be dediTcte<l from the legacy, and A. died in the 
lifetime of the testator, owing to him 250^. which 
remained unpaid at the testator’s death : — .Field, 
that the wife was entitled to the whole of the 
SOOL Davies v. Dimes, 1 Beav, 131. 

Gift to Wife of Debtor operating as Release of 
Bond.] — Mrs. AV. made her daughter, Mrs. P., her 
sole executrix and universal legatee. At the 
death of Mrs. A¥., her son-in-law, F., was indebted 
to her on a bond conditioned for payment of a 
sum of 3noney by yearly instalments, some of 
which did not become due till after her death ; 
but others which became due before her death 
remained unpaid. Mrs. P. proved the will, and 
about twelve months after her mother’s death 
passed the residuary account, showing that the 
debts were all paid. P. took the bond into his 


and a large sum of money being due from him 
to the estate, his assignees were held not entitled 
to take any part of the personal estate bequeathed 
to legatee. Richa7*ds v. Richards, 9 Price, 219 ; 
23 R. R. 665, 

I., being indebted to his sister G., became a 
bankrupt ; shortly afterwards G. made her will, 


and thereby gave certain sums to her trustees 
and executors as pecuniary provisions for the 
benefit of L, in a form apparently intended tO' 
exclude the claims of creditors. She never proved 
her debt against the bankrupt’s estate, and died 
before he obtained his certificate. On a bill by 
the assignee against the executors of C. for pay- 
» ment of the money bequeathed for the use of 
I the bankrupt, the lord chancellor hel(.l, affirming 


Of Next of Kin.] — One of the creditors 

of an insolvent died, leaving the insolvent one 
•Held, that the iiivsolvent’s 


a decree having been made tor aaministration or 

his estate, Mrs. P., as executrix of her mothei, personal estate must be paid to the 

sought to prove as a creditor on the bond assignees of the insolvent, without any retainer 
Held, that, as the debts of Mrs. AA . had been paid account of the insolvent’s debt, Dell v. Dellf 
and the residue had become a clear fund in the py op -.07 . iq T„r. i aia 
lifetime of P., the liability of P. on the bond was 

extinguished, and the proof could not be allowed. Bequest of Release of Debt.]— A testator by 
Price V. Price,^ 48 L. J., Ch. 478 ; 11 Ch. D. p|g devised his real estates 

162 ; 40 L. T. 668 ; 27 AV. R. 698. -(-0 pjg nephew, and bequeathed legacies 

Set-off against Mortgagees of legacy.] -A amounting to S.UOOf. to other persons, 
trustee or In executor, ^vhen he receives notice l=fao^ 

that a legatee lias charged his legacy, is bound to ''’htoh might be n the bank to the cied t of the 
withhold all further payments to that legatee, testatoi at his death. In 18i5 1 , 

All right of set-off ami adjustment of equities compliance with the express desiie of the testa- 
between the legatee and the executor existing at ^or, became the puichasei re^ - . - . 

the date of the notice have priority over the The tetator, out of to hia 

charge, but the trustee can create no new charges credit in the ^anMenphe parch^^^^^ to 

or rights of set-ofi after that time. Stejihens v. the nephew, who ®’toitly after wauls 

86 P.O'IV part, but a balance of 7,i00G still remained due 

One of the residuary legatees mortgaged his testator. 

share; afterwhichadebt of thelo,gatee.forwluch reciting that he had by h^ 

the Atator was surety, was paid out of his certain raal 
estate ;-Hel(i, that the lien of the executors had same with a sum of 

At theAieath of a testator A. owed him 350Z. tors within six 

for tlic purchase of his business. After his death the purpose f 

A. sold the business to a legatee for ‘Am., and the ^ his wrU :-Held facte 

legatee gave the cxocntore his promissory note, equity to a tele^e by tnd 

as a collateral security for A.’s debt : — Held, that s nnn? imnn the estates at M 

the executors had no right to set off the debt f. 

against the legacy, nor any right of retainer as V C In Oms' 

.B62LV* f)61 • L* J*} Oil* 5 7 JllI# ^ "U/i **^/s4* v^ritnucjo/l of" 

/'v Q ^ ono -AT T * Q w T? Jur* 7bi>\ tliat if fh debt d 6 not leieiiseu at ia^ ^ 

(xv.s.) 902 , 4 L. T. 673 , 9 AA . R. 802. considered as released in equity, is 

Ag^ainst Assignees of Legatee.] — Le^tee not sustainable. LLedQM v, Aldtcorth^ 13 Ir. Eq, 

baving become bankrupt since death of testator, R. 406. ’ . 
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A testator mortgaged a name as a collateral ' their legacy. At the testators death, J. d- N. 
security for a debt of two of his sons, and took owed the testator 4,OOOZ., and two of the other 
from them a bond as a counter* security. He legatees also owed him sums much grea,ter than 
afterwards devised the mine to one of his sons, their legacies that the testator intended 

and directed his executors to pay out of his to remit their debts as well as to gn'Ctiiem t to 
residuary estate his debts, and particularly the legacies. Jlyde v. Neate^ lo bim. oo4 ; 11 Jur. 
sums charged on the mine :-~Held, that thereby 259. 
the testator intended to give to the two sons the 

amount of the mortgage debt. Mmhet v. Cl\§e, Wliere Debt created after Bate of Will,]—- A 
2 De G. & 8m. 243 ; 17 L. J., Ch. 269 ; 12 Jur. | niade since the statute contained the words, 
739, “I hereby exonerate my sister from all claims in 

An annuity given by testator to his debtor respect of money laid out by me in im})rovcments 
shall not be withheld to discharge the debt, for kf the estates in Scotland being charged thereon”: 
it is extinguished by the devise. Goicld v. ' Held, that this exoneratidii only applied to 
Aduiuii^ Yern. & Scrlv. 258. ' moneys so charged at the date of the will, and 

Debt discharged by entry in the testator’s hand | j^ot to money afterwards laid out and charged, 
that the debtor pays no interest nor should he | even to money then laid out, but afterwards 
(the testator) take the principal unless greatly charged. Dougla.^ v. Dozu/laif, Kay, 400 ; 23 
distressed ; and upon evidence of his circum- l, J., Ch. 732. 

stances. Eden v. Smyth, 5 Yes. 350; 5 R. R. A. devised lOOZ. to B., and by will released to 
60. B. all debts and demands, and afterwards A. lends 

A., ' on death -bed, desires executor not to iqo?. : whether this lOOZ. is released by the 
trouble B. for bond debt. Executor puts bond quaere. Eentliani v. Aldan, 2 Yern. 

debt in suit. Bond ordered to be delivered up to 133; 
be cancelled, and costs paid by executor of law 

and equity, but reversed as to costs. WeUtt v. Conaition impUed.]— A testatrix ad- 

Eahj, 2 Bro. P. C. 386. n. ' vanced to the defendant 900Z. on the security of 

Though a gift of a legacy may release a debt assignment by him of a covenant by F. to 
yet where the bond remains uncanceUed, transfer 1,00UZ. stock, and to pay interest in the 

clearly express the mtention so to do. By ^er will she gave F. 3,OOOL, and 

V, \\ oodlnmse, 4 Bio. C. C. 227. ^ uH sums due to her from him, and directed her 

>(Otv,uthstanding declaration of the ^ executors not to require payment of the 900Z. 

to his executor, that he never meant to cidl tor defendant, but out of the 3,OOOZ. 

payment of a promissory note, it was held part | purchase l,00OZ. 

of the assets which were msufccient for the , » if 

legacies : a charge the real estate failing toi worth more than the 900Z, and interest, 

■want of a proper attestation of^ the will. Ey n surplus to be paid to the defendant, F. 
V. GodJrey ,_^^ \ es. 6 ; 4 R. R. loo. having predeceased her, she, by a codicil, directed 

feee also F idi v. Jesson, Yern. 114. 3,O00Z. should form part of her residuary 

-CTTI -n 1.4. ... 4. « Tr.cifof,iv personal estate, but directed her executors not 

Where Bebt greater than Legacy.] lestatoi representatives for transfer of the 

bequeathed his residuary estate J 1,000Z. stock, nor to enforce payment of the 900Z. 

son and daughter eqiially. mid l^d ^ defendant :-Held, that the defendant 

eertaui smns which he had to ^ son sh^ performance of the 

be deaucted from his share of to transfer the 1,000Z. stock against F.’s 

certain sums '^^hich he had lent to C. Y s except as to the difference between the 

daugh ers husband, on boinls should be ta^ 

and allowed in account as pait of hei shaie . , ^ j p o np lofi * ^9 L T 855 • 22 W. R. 
and, if the balance should appear to be against • '• • » “ • * * 

€. ^Y,, the trustees were to refrain from putting ' ^ * 

the bonds in force against him, and to take a , , t r 

security from him for payment of the balance Release by XJnattested Memoranaum.j J. 
by instalments Held, nevertheless, that C. TY. was indebted to the testator for 550Z. on a mort- 
•vvas released from the debts due from him, and gage, with covenant for repayment, date<.l 13’14» 
was answerable only for the excess (if any) of ! and on a promissory note for lOOZ., dated 1836. 
those debts beyond the amount of a moietj" of J. paid interest on these sums to the testator 
the residue. Sontli v. W'dliams, 12 Sim. 566 ; down to his death in 1840, and subsetiiiently to 
11 L. J., Ch. 410 ; 6 Jur. 332. ' the executors of the testator to 1846. An 

A. proved a debt of 424Z. against the separate administration suit being instituted, a memo- 
estate of B., and died before B. had obtained his randuni was discovered in the handwriting of 
certificate, having bequeathed to him 200Z. A.’s the testator (but which had never V.)een pro- 

executor afterwards received a dividend under pounded for probate), in which the two smns 

the commission upon the whole sum proved, were mentioned in one sum, with the words in 
Oi-dercd, that the proof of A. he reduced to the margin, “ not to be enforced ” : — Held, that 
224Z., and that bis executor refund the excess this was not sufficient evidence of a release by 

of dividend. Man, Ee gjarte, Harley, In re, the testator to relieve J. from accounting for 

ilont. & M‘Ar. 210. these sums to the testator’s estate ; but liberty 

Testator gave J. P. and I. P. lOZ. each for | was given to J. to propound such document to 
mourning, and lOOZ. to J. T. N. Ms executor, for { the ecclesiastical court for jirobate, and it was 
the trouble he would have in the execution of ; offered that the cause should stand over till the 
the will. By a codicil he gave legacies to other ; result should be known. An enforceable instru- 
persons, and directed that if they or any other . merit will not be set aside in equity in favour 
person who had a legacy left them by any will! of the debtor, as against the executors of a 
should owe him any sum or sums of money at ! deceased creditor, unless under circuinstauces 
his decease, it should be considered as part of ! which amount to evidence of a release at law. 


Release by XJnattested Memorandum.] - 



WILL— Co?2.sfmciio?i. 

■ ~ ■j:^7 several^^ s^^^ 

^...*..*>,* 1 ; the rest he freely gives hmi. and 
directs his executors to deliver np the security, 
and not to claim any part of the debts, but to 
such release as B., his executors, &c,, should 
B. died in the Hfe of A. Decreed, this 
Elliot V. Emei/ipoftiX 

in a will, is not a 

^ ^ 7 , and, having lapsed, the 

bond remains in force against a surviYing co- 
" ’ r. ' 

Bequest by obligee to one of joint obligors of 
.n bond in these terms “I remit 
wilt of and forgive to A. the sum of 50iB. in which he 
of the stands indebted to me on his bond, and I direct 
said bond to be delivered up to him and can- 
celled” Held, merely a personal bequest to A., 
and lapses by his death before testator ; there- 
fore, surviving obligor and A.’s representatives 
are not released from bond. Izom v. BiitleTy 2 
i Price, 84. ^ ^ . q, 

J. bequeathed in these words, I give to is . 
the sum of 400Z. which he owes me on mortga_ge 
of his estate in Shropshire, and I further order 
iny executor to give him up all bonds owing from 
him to me, and which shall be found in my 
custody at my decease, with all interest due 
thereon.” H. had given the testator a bond as a 
collateral security for the mortgage money : 
H. died before the testator. This is a lapsed 
legacy, and the executor of N, must 
money. Tovlis v. Baker, 2 Cox, 118; 2 B. iv. 
a ijoott.j— AVhereatesta- 21 
vill not be good against " ^ testatrix by her will gave all her real and 
a executor it may, and if pg^gonal estate to be converted into money, in 
ught for it, the court will to pay debts and “ the following legacies ’ ; 

Plaintiffs grandmother, then followed a legacy of 10^., and a legacy ot oL, 

• son-in-law, C., a debt of the will proceeded thus : ‘‘ Also I give to 
id, which she desired her nephew S. the sum of 2,OOOZ., in which sum, or 
) to be cancelled. The thereabouts, he now stands indebted to me, 
of the testatrix :--Held, g^hject nevertheless to, and I hereby charge the 

esentative of 0., should g^me with, payment of the following annuities 

e discharge of this debt, sums of money, that is to say to, &:c. dim 


declaration of such a nature will | provided he 

ity, unless the person to | his children ; t — __ 

nstrumental in causing 
perfecting the declara- 
Peaee v, IlavM, 1 7 J ur. give 

require, 

ed to his debtor 700Z., was a lapsed legaey. 
of 1,200L owed by the P. Wins, 83 ; 2 Tern. o2i. _ ^ 
Mch 1,2002. was secured “I return to A. his bond, 
:ds revoked the bequest, release, but a ^ legacy, 
i day he made an indorsement b:,wd r' 

Adiicli he said he forgave the obligor 
•t of the within-named sum of , 

of this gift, he had | 
bequest to the amount Ox. | 

.1)02. The executors cf 
Is brought an action on the 
a motion for an injunction, 
no consideration, he was 
Tvfndl V. ConstaUe, 


1091. ^ 

A creditor bequeatiK 
being part of a debt 
latter to the former, wl 
by bond. He afterwar 
but on the same 
on the bond, by w 
debtor 7002. part . 

1,2002., and in consequenee 
revoked a former 
the said sum of 7 
creditor afterwan 
bond : — Held, on 
that having given _ ^ 
not entitled to reliet. 

8 Sim. 09. 

Power to Executor to Eelease Debt.]— Where, 
from construction of will, executor, who was 
residuarv legatee, had power to release debtor 
of testator, and he waived the debt by writing, 
but did not formally release bis executor,^ execu- 
tor might, it seems, withhold annuity given m 
consideration of whole debt being paid 

2 SilTl. & S. 511. bee 2o K. ib. 


S CL 1 Yes. Sen. 49, I hereby declare, that I do not intend, by tne 

legacy of 2,0002. bequeathed to my nephe\\% to 
4 testator benueathed exonerate or release him from the debt wdiich 

;telrwdsh that a;s legacy sho^a dleSe^XI 

'°?ire Sm neTefexeXd and considered in trust or in satisfaction (as tte 

s" pip's ESrrHSB 

TiTvic fA fims! the annuities and legacies charged on the 2,0UUt. 

ne-fifth of her -entire estate and dp oy 

n she diedivouM amount to. This at she 

ihe reduced to nOOl, ^be same time was his debtor to the estent of 

■law, who owed her a pbt on bomi ^ f 13 ,. ^d. :-Held, that the esecu- 

ng by him to her :-Held, *at tte 3iL 12^. in ascertaining the amoup 

mtire estate and property beauest payable to C. G. were entitled to 

igacies, and that ) Ig^^ot the latter sums from the former, and that 

not constitute a legacy. Uif/giiM i . acuuc ^ balance. Gunly t. 

lonz. which he owed him, i Doidm, 6 L. B- It- 628. 
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WILL — Construction. 


One of the residuary legatees of a testator owed 1 
Ills estate three bond debts, under heaTy penalties, i 
One of the bonds was in the penalty of 8,000t. to x 
secure 4, COOL with legal interest, to be paid < 
within three months next after the legatee should 
take an absolute interest in one moiety of the 
testator’s residuary personal estate. The testator 
■charged the legatee’s share of the residue with 1 
the payment of all debts at that time due from ( 
him, and of all interest thereon, and directed the : 
same to be deducted from his share of the residue. 
The testator died in 1821, and the bond debtor 
obtained the prescribed interest in the residuary 
estate in 1864. At that time the principal and 
interest on the bond debts far exceeded in amount 
the penalties in each case Held, that in settling 
the amount due to the bond debtor, or his repre- 
sentatives, in respect of his moiety of the tes- 
tator’s residuary personal estate, there was to 
be deducted the full amount of the penalties 
. of the bonds, and no more for the interest. 
Ifatheioa v. Keble^ 37 L. J,, Ch. 8 ; 15 W. R. 1193. 
Affirmed, 37 L. J., Ch. 657 ; 16 W. B, 1213. 

At a testator’s death J. N. owed him 4,0007., 
but claimed to be entitled to it as bequeathed 
to him by the will. By an order on motion he 
was ordered to pay the 4,OOOZ. into court to an 
account intituled “the disputed legacy account 
■of J. H.,” and that sum was to he invested in 
stock, and the dividends were to be accumulated. 
At the hearing, the court decided in favour of his 
■claim : — Held, nevertheless, that he was entitled, 
not to 4,000Z. sterling, but only to the stock and 
the accumulations, although, owing to a faU in 
the funds, they together were of less value than 
4,000Z. Hyde v. Mate, 15 Sim. 55S. 


by the testator for J. T., and that an account 
must be directed. AircVfi Edate, Li rc (supra), 
not followed. Taylor\s’ Estate, re, Tomlhi v. 
UnderJiay, 22 Ch. I).495 ; 48 L.T. 552~-C. A. 
But see Wood, Ei re, ante, coL 674. 


Where Recital in Will.]— Where a tes- 
tator recites that a legatee is indebted in a certain 
■sura, the recital binds the legatee, except in 
case* of a clear mistake of figures. UolinsonY. 
Bransby, 6 Madd. 348. 

A testator, by his wfiU, gave a legacy, and by 
a codicil, after reciting that he had advanced to 
the legatee a certain sura, he directed that sum 
to be considered as a payment on account of the 
legacy Held, that the sum mentioned would 
be deducted from the legacy, though the advance 
in fact made was less than that sum. Aiird s 
Estate, In re, Jjlrd v. Quick, 48 L. J., Ch. 
631 ; 12 Ch. H. 291 ; 41 L. T. 180 ; 27 W. B. 

^■ 882 . v: . ■ . 

A testator gave a legacy of 7,OOOZ. in trust for 
his daughter, the wife of J. T., and her children, 
and after reciting that he had given a bond for 
3,000Z. for J. T., he directed that wdiat should 
remain due on the bond at his death should be 
paid out of the legacy. By a codicil made about 
,a year afterwards he recited that he had paid the 
3,000Z. and other sums for which he was bound 
for J. T. to an amount exceeding o,000Z. in the 
whole, and directed that if J. T. should not 
before his death have repaid to him 5,000Z., at 
least the sum of 5,000 Z. should be taken in part 
payment of the 7,000Z., and to that extent he 
revoked the legacy. It was admitted that J. T. 
had not repaid the 5,000Z., but the legatees dis- 
puted the fact that the testator had paid so much 
as 5,000Z. for J. T. Held, by the vice-chan- 
cellor, that the legacy must be reduced by 
5,000Z., for that the legatees could not dispute the 
statements made by the testator as to the pay- 
ments made by him. But held, by the court of 
appeal, that the legacy must be reduced only by 
the amount remaining unrepaid of sums advanced 


Parol Evidence.l — A legatee, son-in-law to 
the testator, was held entitled to his legacy, dis- 
charged from debts due by him to the testator, 
and a debt for which the testator was his surety, 
upon evidence from the testator’s accounts, 
letters, and memorandums in his handwriting. 
Parol evidence of declarations in conversa- 
tion was protluced for the same purpose, but 
the court appeared to rely oii^ the evidence in 
writing. Eden v. Smyth, 5 Ves. 341 ; 5 B. B. 
60. 

It being admitted, or proved, that advances 
had been made by the testator to the legatee 
Held, that cheques drawn by the testator on his 
bankers in favour of, and paid by them to the 
legatee, were evidence on the question of the 
amount of such advances ; and that an admis- 
sion of a debt to the testator, made by the 
legatee in his balance sheet, and examination 
under his bankruptcy (though it did not charge 
himself so as to take the debt out of the statute 
of limitations), was evidence of the character 
of the advances which had been made, on the 
question whether such advances were loans or 
■ gifts. Courtenay v. Williams, 3 Hare, 539 ; 13 
L. J., Gh. 461 ; 8 Jur. 844. 

A testator bequeathed 1,200Z. to his son J., 

L which legacy “ shall be in lieu of and full satis- 
L faction of all claims and demands my son may 
have upon me ; but in case my son shall make 
any claim upon my estate after my death, then 
- siicli legacy shall not be paid to him, and it 
1 shall sink into the residue.” J.’s wife was en- 
1 titled under the will of C. to O.’s residuary 
estate to her separate use, with limitations to her 
children. C, died before the testator, who was 
7 indebted to her estate in 1,10UZ., which reniained 
0 unpaid at his death : — Held, that parol evidence 
a was inadmissible to show that the testator in- 
e tended the debt to be set off against the legacy, 
d and that the assertion by J.’s wife of her claim 
e under C.’s will to this debt did not preclude her 
5 from taking the 1,200Z. as legal personal repre- 
1. seiitative of J. JParniiter v. Bar miter, 1 
1. John. & H. 1 ; 8 W. B. 578. Affirmed, 30 L. J., 
Ch. 508 ; 3 L. T. 799. 

>r See also Camj^bell v. Graham, ante, col. 1515. 


14. Legacy to Creditor— Satisfaction?. 

General Rule.] — The rule of ademption by 
length of time is become the fixed rule of property, 
and it is admitted that wdiere a legacy cither 
exceeds the debt, or is equal to it, i.e. where 
there is a debt due in the testator’s lifetime, and 
nothing but a plain general legacy given to the 
creditor, it shall prevail. This rule is too well 
established to be disputed, and the court will not 
break through it, though they will not go a Jot 
beyond it, for it is said, that if the maxim debitor 
non presumitur donare were to be reconsidered, 
the doctrine would not now' hold, and distinctions 
from the rule must arise from circumstances, not 
in the will, but of the legatee. Ulohardson v. 
Greese, 3 Atk. 68. 

Circumstances rebutting Presumption.] 

, Slight circumstances are laid hold of to get rid 



WILL — Construction. 

of the rule that alegacy to a creditor extinguiahes my a like sum ^ 

tlie debt, biit a little difiereiice between a portion Ch. 46 ; 3i) Oh. D. 14:2 , oJ b 

onri leo-acv to a child, and as to the time of - -n 

payment.rwill not prevail against the presunip- ^Sfeot of Directioii for Pa: 
ficJi of satisfaction. Barclay v. Walnwrhjht, 3 M., being indebted in 2oZ., 
V . ifil 9 R II. 215. larger sum, to a female, E., 

^■vidiere a debtor gives a legacy to his creditor^ all his just debts and legacm^ 
the court will lay hold of minute discrepancies tioned to be paid. , Afterwai 
between the <lebt and the thing given to rebut then M,, by codicil, gave E. < 
■ Thus, when a debtor gave 400Z. to Held, thab the chaise m l 
a creditor to whom he owed U5Z., and gave him “ thereinbefore mentioned c< 
nki other large benefits by way of life estates, to the legacy given by a^ c< 
nnd remninders in real and personal estate, and legacy was to be takeri m 
expressly directed his debts and legacies to be debt. A direction by a teste 
.yXi .—Held, that the debt was not satisfied by debts shall he paid wall no 
tbc leo'acv or any others of the benefits given, prevent tne application of tl 
4 Drew. 468. a legacy to a creditor ^ to b 

Mere difierence of amount, or slight circum- tioii pro tanto of a debt. A 
stances of difference in the times of payment, prevent the application of 
between r)rovisions made by a will and snbse- must be an account m whic 
Client f>ift would not prevent the presumption m and out on both sides, no 
S the one being an adem^^^^^ but ments am ^ ciie direction 

the principle does not extend to devises of real of the debt ^ 

palate which would be to repeal the statute ot 26 L. J., Ch. 432 ; 3 Jur. (N. 
■frauds nor does the bequest of a residue fall When a testator directs c ( 

^ Thouc^h it is a rule that a legacy greater or as A lady gave a bond to her i 
ereat asthe debt shall betaken to be a satis- be paid within twelve oak 
faction vet where there is a presumption the death, it he should then be 
testator’s intention was otherwise, the courts, died leaving issue him surv. 
f Me cSl have leant againk the rule, wise, with interpt at o per 

r ^ 9 Atk 300 The bond was given on his 11 

^ ^kaiity leans against satisfaction of debt by to the trustees of 
leemev but in favour of a provision by will was evidence that the aunt 
being in satisfaction of a portion by contract, not in loco ^tis to . 
W1 difierences between the debt and the will she bequeathed 3 000^ 
lesraev neo’ative the presumption of satisfaction, codicd she directed that 
but are disregarded in the case of portions. So debts should be paid at on 
* Ao-n nf rlpVit a smaller le‘^acy is not a satis- was no satisfaction of the 
faction of a larger debt, but may be a satisfaction but that both 

portion pro tanto. A gift of residue (supra) disappimec^^^^ Hu 
cannot be a satisfaction of a debt, because, the v. J/w/i, oJ ChM3. 

amount beinc uncertain, it may be less than the L- I-J>2 , 3b V\ . 

S bS al a portion may be satisfied by a “ After payment of his < 
smaller lecicv pro tanto, so on principle a certain legacies, one d: 1. 
residue ought to be considered as satisfaction of directed his executois to \ 
a nortion altoo-ether, or pro tanto, according to to the mdwiduals ^ 

fheamZif o"'Ocl E B. pOL :-HeU 

2 H, L. Gas 131 -,'12 Jiir. 805. Affirming. 1 Keen, ■ 

Bv ^ separation deed, dated the ith ot 
^pntember 1844 the husband covenanted that directed that his debts of 

21- E-ST. i S 

Snee should only be paid at the end of ttat account. BncUey^.Buc 

“ aftei au my just debts, funeral and testamen- or ^ 

tary e.peiis4;, are .paid, I bequeaUi to my wife dUded’amongs 



including the nnpaicl-m full debts proved under 
the bankruptcy ; and he directed his executors 
to pay to the official manager of the bankruptcy, 
or to some authorised person to be appointed 
by the court of chancery, in trust for all the 
creditors under the commission, so much money 
as ^YOuld make the dividend on the estate equal 
to 20^'. in the pound on all the debts so proved : — 
Held, that the direction to pay must be regarded 
as a bounty, not only in favour of those creditors 
who survived B., but of the representatives of 
those who predeceased him, and that the official 
assignee and the joint estate was entitled to 
receive the amount found due to all the creditors, 
less the amount of legacy duty. Tm'ner v. 
Martin, 7 He G. M. & G. 420 ; 26 L. J., Oh. 216 ; 

3 Jur. (N.SO 397 ; 5 W. R. 277. 

Amount bequeathed — Legacy greater than 
Debt.] — A debt is not satisfied by a legacy of a 
less amount bequeathed by the debtor to the 
creditor. Gee v. Liddell, 35 Beav. 621. 

If a testator is chargeable with two annuities, 
and devises an annuity equal but to one, it will i 
not be a satisfaction for either. Contra where 
he is not a general debtor for both. Graham v. 
Graham, 1 Ves. Sen. 262. 

"Where legacy is left by will smaller than debt, 
accompanied with annuity, they are never con- 
sidered as a satisfaction of debt, unless so 
expressed in will. Stanwuy v. Styles, 2 Eq. Abr. i 
.-355. 

A debtor wrote to her creditor, that she was 
unable to pay the debt in full, but would pay 
interest, and leave the creditor a legacy of 300L 
by her will The creditor wrote an answer, not 
ak’.eding to the proposition in terms, but asking 
to have the 300/. secured. The debtor shortly 
afterwards made her will, leaving her creditor 
a legacy of 200/. Held, that the creditor took 
the legacy in trust, in part payment of his debt. 
Hammond v. Smith, 33 Beav. 452 ; 10 Jur. (N.S.) 
117 ; 0 L. T. 746 ; 12 W. R. 328. 

Legacy less than Debt.]-- S. devised 10/. 

per annum to A. for life, chargeable on leasehold 
estate, and made his wife sole executrix, and 
died. Afterwards she (the wife) made her will, 
and B. executor, and thereby also devised 10/. a 
year to A. for life. B. being afterwards seised iri 
fee of other lands, settled his estate on himself 
for life, remainder to his first, &:c., son in tail, 
remainder to trustees for ninety-nine years, to 
pay his debts and legacies, and afterwards that 

A. should have and receive 20/. a year for life, 
and then died without issue, whereby term 
vested in trustees to execute trust. Lord chan- 
cellor decreed gifts by wills good ; and said that 
where a man is debtor in 10/., and gives 20/., 
it shall be satisfaction, not a legacy ; and that 
he believed in his own private opinion, that the 
20/. annuity was intencled for satisfaction, and 
that there was no case like this in print ; yet it 
was agreed costs should be decreed against A., 
plaintiff, because he knew in his conscience that 

B. intended satisfaction. Lavuhon v, Goddard, 
Gilb. Eq. R. 65. 

A testator, under his wife’s appointment, was 
entitled to her residuary estate, charged with her 
pecuniary legacies, including one of 100/. to T., 
and another of 100/. to M., who was a married 
w'oman, to her separate use, independent of her 
husband, and it was left to his discretion either 
to pay the charges in his lifetime, or direct them 
to be paid by his executors. He did not pay 


them in his lifetime, but amongst other legacies, 
wffiich by his will he directed his executors to pay, 
was a sum of 500/. to T., and a sum of 100/. to 
M., not limited to her separate use Held, that 
the sum of 100/. given to T. by the appointment 
of the wife was satisfied by the 500/. bequeathed 
by the testator, and that the sum of 100/. 
bequeathed to M' was in addition to, and not a 
satisfaction of, the 100/. _given to her separate 
use by the wife. Fourdrin v. Gowdnj^ 3 Myl. k 
K. 383 ; 3 L. J., Gh. 171, 

Debt of 200/. held satisfied by legacy of 500/, 
Gay no 71 Y. Dick. 331. 

On construction, greater legacy held not ^ a 
satisfaction of lesser debts. Field v. Mont In, 
Dick. 543. 

Legacy exactly equal to Debt.] — A 

testator bequeathed his wife a legacy of 625/. 
He then owed her that exact amount. The debt 
was paid offi in his lifetime : — Held, that tlie 
sum was not payable as a legacy. Fletcher, 
In re. Gillings v. Fletcher, 57 L. J., Gh. 1032 ; 
38 Gh. D. 373 ; 59 L. T. 313 ; 36 W. R. 841. 

Error as to Amount of Debt.] — A testator 
reciting the amount of a debt ho owed A.,apcord- 
ing to his own computation of it, directs such 
amount to be paid out of his real and personal 
estate, and bequeaths an annuity to A. for life 
out of his real and personal estate ; such creditor 
j may enjoy the annuity, and be at liberty to 
dispute the testator’s calculation of the debt. 

1 Clark Y, G7iise, 2 Ves. Sen. 617. 

I A., by will, devised to B. 400Z. in full satisfac- 
tion of all the moneys which he owed B,, and 
subjects his real estate to the payment of his 
debts. The debt wdiich A. owed B. was in ^ all 
800/., but was barred by the statute of limita- 
tions. Court will suppose the testator mistaken 
in his computation, and the whole debt of 800/. 
shall be paid. GoftonY.Mlll, 2 Tern. 141 ; Pre. 
Gh. 9. 

Testatrix bequeaths all her personal estate to 
trustees in trust to sell, and out of the produce to 
pay all debts, “ and in the next place to pay to 
A. 300/. due on bond.” The testatrix owed only 
120/. to A. xipon bond ; but the court decreed 
payment of the whole 300/. Whitfield v. Clem- 
7 nent, l Mer. 402 ; 15 R, R. 143. 

A sum of 200/. was charged on a brother's 
estates in favour of his sister. By Iris will he 
devised the estate in trust to raise 950/. for his 
sister, owing (as he expressed himself) to her by 
him Held, that the 200/. was thereby satisfied. 
Shadholt v. Va/nde7'filanh, 29 Beav. 405. 

A father directed his debts, including 300/^ 
due to his daughter, to be paid immediately, 
He owed his daughter 150/. only : — Held, there 
was no legacy given by this direction. Wilmm 
V. hlorley, 46 L. J., Gh. 790 ; 5 Gh. D. 776 ; 
36L. T. 731 ; 25 W. R.690. 

Nature of Property "bequeathed.] — Money 
and lands being things of a different kind, the 
one, though of greater value, shall never be 
taken in satisfaction of the other, unless so 
expressed ; wdiatever is given by a will is prima 
facie to be intended a "benevolence. Fadioood 
V. Vinhe, 2 P. W ms. 616. 

Money and land go in a quite different channel, 
and therefore the one not to be taken in satisfac- 
tion of the other. ChayMn v. Chaj)lm, 3 P, Wms. 
247, 

Land not a satisfaction for money, nor money 
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for land, not being ejiisdem generis. BeufjougU | Held, that the devise by F, of the mortgaged 


Y. Walhei'^ 15 Yes. 512 ; 10 E,. R. 106. 

One, on the marriage of his daughter, gives a 
bond to the husband for the daughter’s portion, 
and afterwards, by will, devises land of much 
greater value to the husband and the wife, and 
their heirs. The devise no satisfaction of the 
bond, though there be a defect of assets to pay 
the testator’s debts. Goodfdlim v. Burahett, 2 
Vern. 208. 

When a bequest is made in satisfaction for 
that to which the legatee is previously entitled, 
the thing given in satisfaction must be of the 
same nature, and attended with the same cer- 
tainty, as the thing in lieu of which it is given, 
as land for land, money for money. If personal 
estate be given for personal estate, one shall not 
be with a contingency, and the other without, 
for here the same certainty is wanting. Bellasis 
V. Uthwatf, 1 Atk. 428. 

A testatrix. devises leaseholds to A., subject to 
the yearly sum of 12Z. for the sole use of Mrs. B., 
to be paid half-yearly ; and this annuity was 
payable on the 27th of January and 27th of 
July ; many years afterwards, A. devises to R. 
all* his lands (in which these leaseholds were 
included), paying Mrs. B. 12Z. per annum, by 
half-yearly payments, to be made on the 27th of 
January and the 27th of July : Mrs. B. is 
entitled under A.’s will to a second annuity, ' 
distinct from and in addition to the annuity 
given her by the will of the testatrix. Bartlett 
y. GUlard, 3 Russ, 149 ; 6 L. J. (o,S.) Ch. 19 ; 27 
R. R. 45. 

Covenant in marriage articles by the husband 
to pay his wife, if she should survive, 200Z. as 
jointure, and 50/. to provide herself with a 
house, yearly for life ; afterwards by will he 
gave her for life an estate and house above the 
yearly value of 1 00/, a year, with the household 
goods, kc., and. an annuity of 100/., commencing 
and payable at diifereiit times from those in the 
articles : — .Held, not a performance, nor intended 
as a satisfaction, no such intent being expressed. 
Bieliardwn v. Eljdii itstmie, 2 Yes. J. 462. 

Devise of residue of real and personal estate 
for life not a satisfaction for a sum to be laid 
out in lands in fee by articles. Alley iiy . Alleyn^ 
2 Yes. Sen, 409. 

F., by will, dated in 1843, devise<l to his 
brother W. and his heirs an estate which he 
had conveyed to him in fee to secure 3,476/., 
and he directed that it should be freed and 
discharged of and from all equity of redemp- 
tion, and be in part discharged of 3,476/. and 
upwards, in which he was indebted to his 
brothc]’. F. also devised to W. in further 
part discharge of the said sum an additional 
strip of land. W,, by will, dated in 1845, 
after a general devise of all his freehold 
estates, recited the devise in F.’s will, and 
declared that the arrears of interest on 3,476/. 
should not be claimed by his executors, and 
he bequeatiied such arre*ars to his nephew^s 
and nieces, W. also bequeathed the future 
arrears of such interest to his wife for life, 
then to his daughter L. for life ; and after her 
decease, he gave the said sum to L.’s children, 
“ after deducting a fair and reasonable sum 
of money as the value” of the mortgaged 
estate, and the strip of land so devised to him 
by his brother “ as aforesaid ” ; and in default 
of such issue, W. gave ami bequeathed the 
sum of money so due to him from the estate 
of his brother “ to his nephews and nieces ” : — 

YOL. XV. 


estate in part discharge of the debt, and of 
the strip of land “in further part discharge 
of the same,” wms to go, pro tanto, in diminu- 
tion of the debt due from him to his brother. 
Dane v. MesBitei% 7 Jur, (N.S.) 349 ; 3 L. T. 
S74—L. G. 

A. mortgaged lands situate at R. for 1,000/. 
The mortgagees resided with A. for twm years 
prior to his death, and by his wall he directed 
that they should remain for a year after his 
death. He also made them joint residuary 
legatees and executors : — Held, that there was 
no satisfaction of the debt. KeogEe Edate, In 
23 L. R., Ir. 257. 


Of Bebt.]^ — ^A negotiable bill of exchange 

not satisfied by a legacy. Carr v. Eastahrooliei 
3 Yes. 561. 

If a testator is indebted to his executor for 
goods in the way of trade, a devise to the 
executor of a much larger sum than the debt 
amounts to shall not extinguish the debt, 
Mortimer v. Poioell^ 10 Mod. 393. 

A legacy of 100/. was in 1818 bequeathed to 
C., to invevSt for the benefit of E. to apply the 
interest towards maintenance and education, 
and to pay the residue on his attaining twenty- 
one*. C. received the legacy, but did not invest 
it ; but the maintenance and education of E., 
who resided with him, wrere paid for by him ; 
and he bequeathed 2,200/. to E. or for his benefit, 
G. died in 1829, and his executors thereupon 
invested 100/. (w’hich had accumulated to the 
amoimt claimed) to meet the payment of the 
legacy of that amount, if claimed. E. died in 
1859. On a question whether the 2,200/. was in 
satisfaction of the legacy or not : — Held, that 
the legal personal representative of E. wms 
entitled to the accumulative fund. Clare's 
Trust, Li re, 7 Jur. (N.S.) 769 ; 4 L. T. 789. 

A testatrix, after referring to a debt due from " 
her to a partnership of A. and B., deceased, 
bei'jueathcd a fund “upon trust to pay and 
divide the produce of stock to and for the benefit 
of their respective estates.” A* and B. were not 
partners, but one w^as the successor of the other. 
The sum of 4,517/. was claimed by A., and 197/. 
by B., against the testatrix’s estate : — Held, that 
the fund w^as divisible between their estates 
equally, and not in proportion to the debts due 
to A. and B. respectively. Oreville v, Gremlle, 
27Beav. 594. 


Debt subsequent to Date of Will.]— A legacy 
given to J. 8. shall not be taken to be a satisfac- 
tion of a subsequent debt. Thomas v. Bentiet, 
2P. Wins. 343. 


Particular Persons as Creditors— Testator’s 
Child.] — As to a presumed satisfaction of a debt 
by a legacy, there is no distinction between the 
cases of parent and child and of strangers ; 
therefore circumstances of difference, as that the 
legacy given by the parent is contingent, are laid 
hold of to prevent the application of the rule of 
satisfaction. ToUon v. CoUins, 4 Yes. 488 ; 4 
R. R. 264. 

A son placed by his father in business, account- 
ing to his father for all profits, deducting only the 
expense of his board, having made no demand 
for w^ages during his father’s life, was held not 
entitled as a creditor after his father’s death, or 
if he had a demand, it was held satisfied by a 
will giving him a degacy to a greater amount,., 
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and other benefits. Pluvie v. Plum, 7 Ves. bi 

258 . 

A testator, who had received two legacies, C 
bequeathed to his infant daughters, gives them, 
by his will, great contingent benefits, and c( 
specifies, by a memorandum, that he had received ti 
their legacies. These contingent benefits are not 
a satisfaction of the demand which the daughters v 
have against their father’s assets in respect ot tl 
his receipt of their legacies. Sandford v. lovy, v 
4 L J. (o.S.) Ch. 23. f 

A devised to each of the children of B. 50L to 
be paid to B. for their use ; B. left each of them s 
if they attained twenty-one Held, no t 
satisfaction. v. 3 Anstr. 830. S.P., e 

mdcl V. Mostyu, Ih., 831, n. ; Dick. 513. s 

By the settlement on the second marriage ot c 
A his intended wife’s father settled estates on 
himself for life, remainder for the separate use i 
of his daughter for life, remainder for the children i 
of the marriage, and the trustees were directed ^ 
to apply the rents, after the death of the survivor i 
of the tenants for life, in the maintenance and f 
education of the children during their minorities ; 
and A. covenanted to permit his intended wite 
to enioy any future property that might accrue 
to hk for ‘her separate use ; and her father 
covenanted that all personal property he should 
die possessed of should be settled on his daughter 
and her children, in the same manner as the 
property comprised in the settlement, subject to 
any other dispositions, qualifications, or chai;ges 
that he might make by his will. The father died, 
having bcfiueathed his residuary estate to A., and 
appointed him his executor. A. entered into 
possession of the settled estates, and received the 
r^ents, and mixed them witli his own moneys. 
There was issue of the marriage two children. 
A. maintained them at his own expense, and died, 
having by his will given them benefits in real 
estates, which, it was alleged he had purchased, 
in iiart, with the rents of the settled estates 
Helcl, that A. was a purchaser of the trust for 
the maintenance and education of the children, 
and that the executors were entitled to be 
allowed, on account, the sums which it would 
have been proper to apply for those purposes ; 
that the covenant by the father of the wife was 
a provision against intestacy only ; that the sums 
due from A.lo his children, being a debt, were 
not satisfied by the benefits given them by his 
will ; but an inquiry was directed as to what 
part of the real estates, devised for their benefit, 
had been purchased by A. out of the rents of the 
settled estate. Stocken- v. Stocken, 4 Sim. 152 ; 
2 Mvl. & K. 4S9 ; 4 Myl. & Cr. 95 ; 4 L. J., Ch. 
278 7 L. J., Ch. 305 ; 2 Jur. 693. 

A father, upon the marriage of his daughter, 
executed to the intended husband his bond, with 
wari'ant of attorney for confessing judgment 
thereon, conditioned for the payment of 800/. 
by instalments. He afterwards, by his vnll, 
bequeathed to his said daughter 800/. Held, 
that this legacy could not be considered as a 
satisfaction of the debt due to the husband. 
Hall V. Hill, 1 Dr. ^War. 94 ; 1 Con. & L. 120 ; 
4lr.Bq.B. 27. 

A testator, by his will, gave to his married 
daughter 2,000/. for her sepai’ate use, “ to be in 
bar and full discharge of aU other claims which 
she or her said husband might have or make on 
his estate ” Held, that this was not like a case 
of election properly, nor a condition of forfei- 
ture : but that the legacy was a discharge, pro 
tanto, of any rights which the wife, or her hus- 


band in her right, might have against the estate. 
Himlinqliam v. Thomas, 2 Drew. 353 ; 23 L. J., 

Gh. 910'. ^ ^ 1 

I’rustees of a marriage settlement transferred, 
contrary to the trusts, 2,000/. stock, ^ part of the 
trust fund, to the husband ; two of the trustees 
became bankrupt ; the remaining trustee (who 
was the father of the wife) by his will gave to 
the trustees of the settlement 6,000/. like stock, 
without declaring any trust <.>f it, but directing 
certain bonds to be sold for giving his daughter 
“her legacy of the above-mentioned 0,000/. 
stock”;— Held, that the 6,000/. was not given 
to the trustees beneficially, nor to the daughter 
exclusively, but was given upon the trusts of the 
settlement, and in satisfaction of the breach 
of trust. Bern limn v. Heheniias, 4 De G. k. bin, 381. 

Where a testator has covenanted to give a 
fund to the trustees of his son’s marriage settle- 
ment to be held on the trusts of that settlement, 
which include a reservation to himself of a con- 
tingent reversionary interest in the fund, and 
subsequently by will gives to his son half his 
residuary estate, and directs that all sums which 
, he has covenanted to give to or with his son 
‘ shall be taken in or towards satisfaction of his 
• share, the whole of the fund must be brought 
I into hotchpot, and the words “ taken in or 
? towards satisfaction” operate as a gift of the 
' testator’s contiiisrent reversionary interest to the 
) son. Cosier, lu re, Hituiplirej/s y. Gadsden, m 
3 L. J., Ch. 236 ; [1897] 1 Ch. 325 ; 76 L. T. 31 ; 
, 45 W. R. 376— C. A. 


As to Portions.] — See PORTION. 

Testator’s Wife.] — A wife parts with 14/. 

per annum of her jointure, and the husband gives 
her a note that his executors should pay her that 
sum during life, and he after by will gi'V'es her 
14/. per annum out of certain lands for life : 
Pleld, a satisfaction of the note. Brown v. 
Dawson, Pre. Ch. 240 ; 2 Vern. 498. 

Husband, on marriage settlement, settled 1004. 
per annum pin-money in trust for wife for her 
separate use, which becomes in arrear, and then 
the husband by will gives the wife a legacy of 
; 500/., after which there is a further ^ arrear of 
, pin-money, and then the husband dies. This 
: legacy being greater than the debt, decreed, even 
; in the case of the wife, to be a satisfaction of the 
, arrears of pin-money due before the making of 
the will. Fo'wler v. Fowler, 3 P. Wms. 3o3._ ^ ^ 

! Bond upon marriage to secure 300/. (the wite s 
• fortune) to the wife Avithin one month after 
husbaml’s decease : by will, the liushand gave 
her 500/., payable within six months after his 
decease, together with otheiTegacies ; the bequest 
I of 500/. is not a satisfaction for the 300/. secured 
: by the bond. Haynea v. Mieo, 1 Bro. 0. C. 129. 

A sum of 600/., to which a married woman 
was entitled for her separate use, was paid to 
’ her husband, Avho, by his will, gave her 2,800/., 
; and directed his executor to pay all his debts, 
and to take all the residue of his propicrty. The 
; husband died, and his widow received the legacy 
^ of 2,800/., and executed a general release to the 
L executor as to all matters under the will. The 
L widow filed her bill for payment of the 600/. 

I Held, that the 600/. existed as a debt, and that 
I the legacy of 2,800/. was not intended to be in 
i satisfaction of it, and that the plaintiff was 
. entitled to payment, notwithstanding the execu- 
) tion of the release. Moioe v. Howe, 2 De G. & Sm, 
. 294 ; 17 L. J., Ch. 357 ; 12 Jur. 909. 
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Bond by liusband to pay to trustees in his life- 1 gifts to the sisters were not a satisfaction of the 
time or immediately after his death 500Z. in moneys held by the testator as trustee for his 
trust (subject to their own charges, &c.) for his sisters and their children. Fairer v. Parh. 45 
wife for life, and after her death to issue, and in L, J., Ch. 760 ; 3 Ch. D. 309 ; 35 L. T. 27. 
default of issue for wife absolutely. Bequest « 

afterpayment of debts of 1,000Z. to wife abso- Servant. J—One being indebted to his 

lutelv within six months of death held not a servant for wages in lOOZ., gives her a bond for 
satisfaction of bond. Adams v. Lavender, 1 due for wages, and afterwards, by 

M'Cle. & Ih 41. faithful 

Bv a marriage settlement, a rent-charge of 2U0Z. This is not a satisfaction of the bond, 

a year was secured to the wife for life, payable tJha)iee’(fs Case, 1 P. Wms. 408 ; 10 Mod. 399. 
quarterly, with powers of distress, cS:c. To enable A. gives bond to B., her servant, to pay her 
the huslknd to mortgage, the wife relieved her annum quarterly for her life, free from 

rent-eharee to the mortgagee. The e(tuity of taxes, and by will, without taking notice of the 
redemption was reserved^ to the husband, who B. 20Z. per annum for her life, pay- 

covenanted to convey other land on the trusts half-yearly, but not said free of taxes ; 

of the settlement. The husband by his wdll ^^lecreedtheannuitybythewiUnottobeasatis- 
o-ave his real and personal estate to his brother, faction of the bond, and that B. should have 
on condition that he would allow his wife 300Z. a annuities. AtJd/ison, v. Wehb, 2 Vern. 

year for life: — Held, that the 200Z. a year re- 

mained a valid charge on the equity of redernp- Execution,] — Legacy to executor excluded 

tion ; and, secondly, that it was not satisfied oy from the undisposed surplus, but is not at 
the 3U0Z. a year, J- / Beav. 1S3. the same time a satisfaction for debt. The rule 

A bond to secure .j, 000Z. to be paid to trustees of constructive satisfaction is not carried so far 
within three months after the death of the to answer a double purpose, Mathews v. 

obligor for the benefit of A., his intended wife Mathews, infra, col. 1576. And see Bimis v. 
for life, and then over. The obligor, by X^chols, 35 L. J., Ch. 635 ; L. E. 2 Eq. 256 : 14 
wall, after directing payment of his debts, 727. 

■gave to A., whom he had married in tlie 

meanwhile, an annuity of 200Z. Held, that the —7™ Husband of Legatee under Will oi 

annuity was not a satisfaction of A.’s intei'est Creditor.] — A testator bequeathed a legacy to 
•under the bond. 6bZc?v.iriZZttnZ, 4 Jur.(N.s.) 088; “in full satisfaction of all claims he may 
6 W. E. 712. upon me.” The testator was at the time 

A married woman, being entitled under the indebted to the executors of B., whose residuary 
wills of her father and brother to sums of estate was bequeathed upon trust for B.’s 
money bequeathed by them to trustees for her daughter, the wife of A., her issue and next of 
sole and separate use, entered into an arransre- i'in : — Held, that this debt was not a claim 
rnent with her husband, that the money should ^vithiii the meaning of the conditions attached 
1)6 paid to him, and that he should hold the same to the legacy. Parmiter v. Parmiter, 1 J. & H. 
in trust for her, and that certain railway stock W. E. 578. Affirmed, 30 L. J., Ch. 508 ; 

-should be transferred into his name also in trust P*- 'P- — P- C- 

for her, mid that he should fillow her an annual Legatee under Will of which Testator 

sum as niterest in respect of the whole, was Executor.] — Legacy at twenty-one, the 

wards the husband made his will, and bequeathed interest for maintenance ; the debt is not satis- 

to his wife a legacy considerably largp’ than her advancements during minority for the 

separate property Ins hands ij-Held. that the infant’s benefit, nor by a legacy larger, but of a 
legacy \vas not a satisfaction ot the debt, and tlifferent nature, received under the will of the 
that he held the property as a trustee for his executor, there being no positive relinquishment, 
•wife, laylor v. laylo)\ 4 Jur. (N.s.) 1-18, though no demand for ten years. Lee v. JBroiom 



to Us niece A., an annuity oi lOl per 
to liis niece B., and makes his wife his 
ix. The wife, by will, gives lOl per 
annuity to the said A., and lOL per 
to the said B., to begin upon the con- 
;ies of their surviving their respective 
s ; these must be intended additional 


annuities and not in satisfaction of those given 
by the husband’s will. So, though not given 
upon such contingencies and greater m point ot 


duration, yet, if not expressed hy the wife to be 
in satisfaction of the annuities given by the 
husband’s will, the court will allow them the 
annuities given by both wills. Crovipton v. 
Sales, 2 P. Wms r,53 


' Bond conditioned that executors to pay 5,000Z. 
to a natural son at twenty-one if he should attain 
that age; by will afterwards, the father gave 
15,000L to trustees to pay 2001. per annum for 
the maintenance of the son till twenty-five, and 
then to pay him the principal, and if he should 
marry between twenty-two and twenty-five, and 
die, to pay the whole to the issue ; but if he died 
unmarried before twenty -five, the whole • 
the devise is not a satisfaction of the bond. 
Jeneoeh v. Fallener, 1 Bro. C. C, 295. _ _ : 

Wife entitled, under bond by the husband 
upon the marriage, to a sum payable three 
months aftei’ the death for her life, then for the 
children ; if none, for her absolutely. By wil 
he gave all real and personal estate he then had, 


Where Gift uncertaiu—Gift oi Residue. j-— 

On marriage, the husband covenanted that if the 
wife should survive him, and there should he no 
issue, his executors should, within nine months 
after his death, pay to the wife 800Z. for her own 
use ; but if there should be issue, then the 800?. 
should be laid out bv the trustees, and the 
interest paid to the wife for life, and after her 
death the principal divided amongst the children. 
There was no issue of the marriage. The husband, 
by will, bequeathed one moiety of certain articles 
of his personal estate to his wife, which moiety 
greatly exceeded in value the sum of 800?. ; 
Held, not a performance or satisfaction of the 
covenant in settlement. Gift of residue is never 
considered a satisfaction of a certain provision 
made for wife on marriage, although much more 
beneficial. Devesev. JPoutet, 1 Cox, 188 ; 1 R. R. 
15, And see Thyme (Lady') v. Glemffoll (MirT), 
supra, col. 1565, and Alleyn v. Alleyn, supra, col. 
1569. 

Gift after Payment of Debts.]— -Bond by 

husband to pay to trustees in his lifetime or 
immediately after his ileath 500?. in^ trust 
(subject to their own charges, &c.) for his wife 
for life, and after her death to issue, and in 
default of issue for wife absolutely. Bequest 
after payment of debts of 1,000?. to wife absolutely 
within six months of death : — Held, not a 
satisfaction of bond. Adams v. Lmender, 1 
M‘Cle. & Y. 41. 

Dpou Condition.] — A debtor bequeaths 

a much larger legacy upon a condition which 
by a subsequent deed it becomes impossible to 
perform ; by the will, it would not have been a 
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satisfaction, as it was for another purpose, but 
beino- freed from the condition by the deed, it is 
a satisfaction. General rule, that a legacy larger 
than, or equal to a debt, is a constructive satis- 
faction ; but any minute circumstance is laid 
hold of to take it out of that rule ; it must be 
certain as to <lui’atioii and commencement. 
3Mhem v. Mathews, 2 Yes. vSen. 6B5. 


Payable at Later Date.]— Bond upon 

marriage to secure 300?. (the wife’s fortune) to 
the wife within one month after husband s 
decease: by will, the husbaml gave her 500?., 
payable within six months after his decease, 
together with other legacies ; the bequest ot 
500?. is not a satisfaction for the 300?. secured 
by the bond. Haynes v. Mho, 1 Bro. C. C. 129. 

No Time fixed for Payment.]— A legacy to 

a creditor as to which no time is fixed for pay- 
ment is not a satisfaction of a debt for a smaller 
amount payable within three months after the 
testator’s death. Atliinson v. Littlewood (L. K. 
18 Bq. 595) discussed ; Demse,, In re, Dowse v. 
Glass (50 L. J., Ch. 285), followed. _ 

In re, Calham v. Smith; 64 L. J., Oh. 325 ; [189;:>] 

1 Ch. 516 ; 13 R. 356 ; 72 L. T. 223 ; 43 W, R. 
410. 

Parol Evidence of Intention.]— Parol proof 
allowed as to a man’s intention in a will where 
the question was, whether a legacy should go in 
satisfaction of a debt due from the testator to the 
legatee. Cuthhert v. Peacoeh, 2 Vern. 593. 

On presumption of satisfaction by will, evidence 
admissible, first, to constitute the fact that testator 
was debtor ; secondly, to meet or fortify the pre- 
sumption. Pole v. Somers (Lordi), 6 Yes. 321. 

12 R. R. 36, n. 

Parol evidence admitted, and prevailed against 
the presumption, that a debt is satisfied by a 
legacy of a greater amount ; the will also afPord- 
iiicr an inference in favour of that presumption. 
^fallaoe v. Pomfret, 11 Yes. 642 ; S R. R. 241. 

Legacy to A. in satisfaction of all claims 
which she then had or might have upon the 
estate at testatrix’s decease ; legatee having a 
claim against testatrix as executrix of a deceased 
party, but no other, parol evidence of that^fact 
was refused. DIxoti x, Samson, 2 Y.c^ C. 566; 
1 Jur. 495. „ . 

Quaere, whether parol evidence is admissible 
to explain a testator’s intention as to a legacy 
being in satisfaction of an existing claim. Hales 
V. Bareli, 3 Beav. 324 ; 10 L. J., Ch. 10. 

A testator bequeathed a legacy to A. “in full 
satisfaction of all claims he may have upon me.’’ 
The testator was indebted to the executor of B., 
who held B.’s residuary estate on trust for the 
wife of A. Parol evidence to shew that the 
testator regarded the debt as belonging to xV.’s 
wife, or to A. in her right Held, not admissijfie. 
ParmHer'^. Pur miter, 1 J.<fc H. 135 ; 8 W. K. 578. 
Affirmed, 30 L. J., Ch. 508 ; 3 L. T. 799-~L. C. 

See also CuPihert v. Peacoeh, 1 Salk. 155 ; Can- 
nier' s Case, 2 Salk. 508. 

15. Ademptiok. 

Principles— Specific Gift Adeemed by Disposal 
in Lifetime.] — Where a particular chattel is 
specifically described and distinguished from all 
other things of the same kind, and is not found 
among the testator’s effects, it fails ; if given first 
to A. and then to B., they must divide it ; and if 
disposed of in the testator’s lifetime, it is an 
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Purse V. SmpUn, 1 1 bequeathed to a niece of her deceased husband 
50()Z. with these words,“ according to the wish 
remain in of my late beloved husband,” and she af terwards 
death, it is in her lifetime paid .SOOZ. to ^such legatee, with a 
^ * g the contemporaneous entry ' ^ 

' 7167 % 5 " Madd.: payment was ^ ^ 

“ uncle John ” 

"'"a Vpcstotor bv his will bequeathed to his trustees that such legacy 
todn— ^ in trust for two persons, the sum -SOOi urd that " 

It 4. om at present secured by a mortgage of , pro tanto ouly ' 

Sri’auded property at PodingHou, Beds.”' ' 

the lifetime of the testator the mortgage „ , 

tiq paid ofi Xhe question therefore was, asked by the testatrix 
^•hptlier the lemrcY must be treated as adeemed, receive 300Z. dowu ' 

‘that the legacy was s^cifio, acd that the ght Js Ch. 18a 

failed. Rohe, In re, Slade y. M aljwle, Ql L. i. L. i. qlb— U A. 

^97. Where Gift not Specific.]— Where a legacy 

f;,Sc ie-y! twai. «.» ird^fcSiti h. h.., ^ 

Roberts v. Steijliens, his money to various persons named on tneii 
notes of hand, and to suncky other persons whose 
and notes would be found among his 
He then said, “ How my will is that the 
-■s as aforesaid be disposed of as 
The he then gave legacies to the amount of 9,J00Z. 
diere At his death, none of the enumerated investments 
’hisTeath he wrote to existed :-Held, that t^elegacies were not specific, 
him to order his but general legacies. WMeY, 2b H. d., 

levises 500Z., “viz. 400Z, due on bond 
)L in money” ; afterwards the testator 
part ; this no ademption of the l^acy. 
Smith, 2 Vern. 681 ; Gilb. Eq. E. 82. 

lharge on Estate.]— A testator, by his will 
he 23rd June, 1869, after reciting 
itled as against the M, estates to the sum; 
SZ. 11.?. id., being the ambunt asoertamea 
aid by him in liis character of executor 
late R. H. E., in discharge of the I’esidue 
tt; dh'eJS oi i»s to which the iuhmtance m *e,M 
of attorney estates was liable, bequeathed to his son W, ■ 
mia"d Lmof 7,96W. lli tl, or f “ “A 

mnuor men- might be eutitled to States 

died on the The testator was tenant for life ot the 

with remainder to W. in tail msde. By deed, 
dated the 9th day of July,187o, 
and also the B. estates, ot which the tebtator 
-'■’-t for life, with remainder to W . in tan, 
resettled. This deed recited that, upon 
’ Ithe windin>' up of the testamentary estate ot 
'■ - ■ - rr 7 . ,;M P TT E fuudei- whose will the M. estates were 
And see te^ ie.\ . account was settled between the 

several devisees of the I'espeot've estates of K. 
•n t i.- T TA;f¥nrn-nr>p R F. witli a vicw to asccitain then iiabUity, 

■TwHVwirxs;! 

.'I. ,8.. 

,tiou of legacies fonutol « on the 

ircutal relation applies tion of tlte bequest to VV. ot « , 

•al obligation other than estates. Longjield y. isanzuj, 

:al is recognised in the 101. _ general tenor of will 

-ference to any special '.a dialled on certain funds 

A testatrix by her will [legacies which were cnaigea 


ademption of such legacy. 

^^hiere specific bequest does not 
specie at the time of the testator’s ^ 
rkmrdei as adeemed, without considerin| 
animus adimendi. Barlun' v. Ray. 

208 : 26 E. E. 18 . 


^ -y in her diary that such 
a “ legacy from ” the legatee’s 
: — Held, that the presumption was 

was adeemed to the extent vof 

and that ‘such presumption of ademption 
'y was not displaced by evidence 

that more than a year before the 300Z. was given 
the testatrix had said that the legatee, when 
' ' ^ ::;i whether she would rather 

Z. vlv.„a than a larger sum after the 
death, had replied' that she would 
Polhwh, I)i re, PoUoek Y. 
28.'Oh.:B.,552,.;„:52 


the testator 
ademption. 

lO "p g(35 

\ testatoi’ resident in Jamaica^ bequeathed to names 
\ B 2 OOOZ 'part of a sum of 7,000Z. in the hands papers, 

ofhisaWd^ i^^ England, and received by them money 
’ from tlie transport board on his account, 
testator afterwards went to Philadelphia, w 
he died ; seven days before H. 

his auent in Jiimaica, desiring ^ ^ . 

<if.rents in England to invest all his moneys m Oh. 79. 
their hands received from the transport board m One 
any stock most benefi.cial to his estate. The and l 
aL^Lt wrote accordingly, but ^some 
his letter arrived in Englai 
had of their own accord in. 
the testator’s moneys in tin 
per cents. ; — Held, that t 
adeemed. Raso/i v. Rrando. 

A testator resident in Jn 
dated the HOth March, 1843, 
in the 3 per cents, and bank 
20th June, 1846, the testatoi 
his l^ondon agent (who had 
to sell out the stock) to sell 
produce SOOZ., and apply it 
tloned in the letter. Ihe 

out by' tht Lo7Klon-age-.^b m pur- 
ill .loath, adeeme.! any of the legacy. I were 
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WILL — Construction* 


not exi«itixif’* at time of death, were held not distinct intent to give the legacy, the legacy 
Seemed lYewUm, 9 Mod. 428. will stand though the fund out of whidi it is 

A testator gave a number of legacies, adding, directed ^ If 
“ 1 guarantee^ my estates at C. for the payment Copland, 2 MadcL 226, 

of the above legacies” ; and, in the subsequent ■orv.prp Purnose of Gift Fails.]— A tes- 

Cii.-r'ii sis: rs»5. <t 

failin‘»- the estates at C., are to be borne by the collieries, and all debts wliich^ Dc uuc to 

,,™-i »».. .ra- V. »*„ 5« 

le^^acv docs not fail by the failure of the security for the better enabling liis brothei to on 

t3vI¥“' '-■' '■ £iz 

rshssf “rMsJTS rSh?:ia,rr!ffih.yi: ysyis s 

leriorS “iled in that island, and desired the legacy of lO.OOOy not' w” 

them to be paid out of money due to him on to recemng and paying debts could not 

certain bonii which the will specified. At his into eflect Pimoyis v. CoU, 2/ L. J., Oh. S.b , 

of property 

indebted to his estate upon other bonds in a devis^, being 

sum which exceeded the value of his legacy, and established as to f f 

which, a year after the testator’s death, including against the express 

interest, was equal to the amount of the penalties, go together. Southey v. 8omeviilU (,Lo)d), 

''11 

ikemp^4s Seb" execution upon the and to pay the spplus to the same persons to 
judgments, and they remained unsatisfied. About whom the premises were devised, and then 
the time of the testator’s death the legatees came devised the premises in strict settlement, bhe 
to England “vS returned to Jamaica, nor afterwards sold the rWnl 

did any of them set up a claim to their legacies bequeathed the purchase-money to the oiiainal 
prior to the year 1817. In the year 1818 H. 0. devisee for life absolutely, ami the codieil con- 
and M. 0. assigned their respective legacies to tamed no reference to the ^ iJ, ’ 

the plaintiflE, who was the personal reprosen- was adeemed. 11 /rifeimy v. 9 A\ . h. IJd. 

tative of J. C., the other legatee; and he, in the _ £3«+;„js^;j w iTitpr- 

year 1821, when administration was for the first _ -mere Purpose Satisfied by 

time taken out to the testator’s estate in England, vivos.]— Legacy to the parish pr est ot the 
filed the bill for the purpose of enforcing pay- parish K., fOTthe 

mont Held, that the legacies were demonstra- town C. :— Held, adeemed ,= * if “ p i ® 

tive only, and were not to be considered as sum, for the same purpose, to tf | +4 -+ itm iTi 

Laving been adeemed. Campbell v. Craham, lie archbishop of the diocese by the testat^ 

1 A M 458 ■ 9 L. J. Ch; 284. his lifetime. Cnfith v. Ikmrlie, intra, col. lobi. 

A testator devised his estate X. to trustees for Ademption or Ilfafhi- 

sale, for payment of his debts and legacies, _ in on land by loan to legatees luisband. Jhyf/ui 
exoneration of his personal estate; and after son Uson, 2 V\.xb.i»i/. , . . .e •.,i • . y , 

reciting that he became entitled on his marriage Devise of 400Z. to be laid out m finis iiiig i .. 

to a sum of 7,4-t2L, ot which he had received house. Testator lives to lay out as mach hmi- 
2,442^., and the 5,000^. remained due, he self, but leaves the house unfinished, ihe 40u. 
bequeathed 2,4:42f., to be paid ont of the produce shaU not bo laid out. IlHshanix IIiixhaMh, 
of the estate X., and the sum of 5,000l, wlien 1 Vein. Jo ; 2 Ch. Gas. 127. , , 

and if the same should be received and got in, construction ot a bequest to 

but not otherwise, to A., B.. C. and D., equally, who had been creditors, but had been paid i 

and, in case the 5,000/. should be received by Ml, where the payment ^ 

him in his lifetime, he directed the same to be and where after, the dafe ot the will rftiUp.^ w 
raised out of the estate X. The testator received P/<///>y, 8 Hare, 2% ; 13 L. J. Ui. ddo. 
the 5,000/. Held, that the legacy was demon- Whether the right of a creditui to a^shaic or 
strative, and that it was a charge upon the the residue i-vould not be sustained, ir liie |>riii- 
C V . n.... 71 nf aIaIiX horl hop^^ nMif . but he had not 


strative, and that it was a charge upon me cue j-csuiuc vvuuiu nuu mv. nuouc* v.., ... i-qy; 
general personal estate as well as on the estate cipal of bis debt had been paid, but lie had not 
X. OolviUe Y. 3nMleto)i, 3 Beav. 570. received interest upon the debt tor the time that 

A gift of a sum of money to one, to be paid the payment was delayed qmore. i/;., .iiw. 
out of the produce of areal estate directed to be One having, by his will, given his wite 000/ 
sold, followed by a gift to others of the residue of in money on Ins death-day, ordered lus sen ant 
that produce, is substantially a gift of the whole to deliver to his wife, then present, two bank 
estate, and not a gift of legacies, with a collateral notes, payable to bearer, amoimtmg to 000/., 
charge upon the estate, and these gifts are saying he had not done enough tor his uite, 
adeemed, if the testator sell the estate in his This gift is additional, and shall not be construed 
lifetime. ' NewUld v. BoadkmyM, 1 Buss. & M. a payment of the former legacy m the Mtator s- 
677; Tam. 492. lifetime. dA//^r 8 1 . 

* A testator, by will dated the I vth December, 

Intention — Separate Gift.] — WTiere 1862, gave to his wife a legacy of 200/., to be 

there is a fixed, independent, separate, and paid within ten days after his death. On the- 







8th December, Ibb/ r—Held, that tlie legacy was j gift of them failed ; and, secondly, that the gift 
not adeemed or satisfied hy the gift of the 200Z., | of the two sums of 5,000^. and 2fi,00i)/. (though 
for that the providing the wife with ready money both were connected with the sift of the same 
immediately after the testator’s decease was not Austrian securities) was cumulative, and not 
such a particular })urpose as to bring the case substitutional Hniford QIarqwld) v, Loiotlier 
within the rule that, where a testator gives a {Lord), BeTfihtoldf if QCoujit-m^ Olst, 7 Bear 
legacy for a particular purpose, and afterwards 107 ; 18 L. J., Ch. 41 ; 7 Jur. 1098. ' Atfirmed 
accomplishes that purpose himself, the legacy is ; on appeal by Lord Chancellor, 11th February, 
satisfied. PauJfIn(r.ft v. IlowelU L. 11. 6 Ch. 138 ; ; 1845. 

19 K. 312. And sec Armstroiuj, In tp^ 2IarpS ‘ ! A testator gave to M. F., whom he afterwards 
caux r. At’WiitPoiuj^ ante, col. 733. married, among other bequests, 501 long annui- 

ties, which he had purchased with 1,0001 left 

Contrary Intention,] — J. made his will, him by the will of J. T. After his marriage he 

dated the ilthlMarch, 1879, and thereby bequeathed made a codicil, by which he confirmed to his 
all his real and personal estate to his executoi’s, wife the benefits "given to her by his will, in 
in trust to pay certain legacies which he set forth, addition to the provision made for her by her 
The will then proceeds as follows And inas- marriage settlement. He afterwards sold his 
much as my property almost exclusively con- long annuities, and with the produce purchased 
sists of United states securities, which are to be new annuities, which differed only from the 
redeemed by that governmeiit at specified times, long annuities by being terminable a quarter of 
niy will is that they be not disposed of or i-ealised a year sooner. Subsequently to this transaction, 
until they are redeemed by the said government, he made another codicil, by which he confirmed 
I direct that, in case I shall die before the time his will and former codicil : — Held, that the 
for such redemption shall arrive of the said legacy of 501, long annuities was adeemed, 
securities, the intoi-est to accime due thereon Puttiaon v. Pattison, 1 Myl. & K. 12 ; 2 L. J., 
shall be divided equally ” between certain chari- Ch. 15. And see Copjnn v. Fernyhimgh^ ante, 
ties which the testator specified. At the date of col. 1269 ; PoHpv v. Smith ante, col 1270. 
the will the testator’s property consisted of two 

United States 5-20 bonds of 1869 loan for 1,000 Parol Evidence, when Admitted.] — Parol 

dollars each, four bonds of the same loan for evidence admissible to fortify the presumption 
500 dollars each, arul three bonds of the United of a legacy being adeemed. Moneh v. 2fonck 
States 6 per cent. 1801 loan for 1,000 dollai's {Lord), 1 Ball & B. 298 ; 12 R. E. 33. 
eacli. Shoi’tly after the date of the will he sold Parol evidence and declarations of the testator’ 
these bonds, and purchased in lieu of them four contemporaneous, or subsequent, are admissible 
United States Ixmds for l,0(j0 dollars each, and to rebut or to confirm the legal presumption of 
one bond of the Yictoiia government for 5001 1 ademption, but they must be directed to the very 
The testator died on the 11th May, 1883, the | transaction relied on as an ademption. Grilfiih 
last-mentioned securities being then in his pos - 1 v. BomLe, 21 L. E., Ir. 92. 



^ggg WILL— Consfn/cfion. 

taWs deaft to 

y. Watts, L. B. 17 Bq. ii/ , vv, xi. railway company. 

T^ T-n-nop-ff 1 —Tpstator gavo to wife administration of the testator 

andexLqner bills ; specific of exche- «)._ F • , / , 

B m ''"i’testator bequealhecl a policy 

Tel" if any, to hi ’ 

rnrSThC^o isUby theo?derof t^^ tatorpaaloit 

Chancellor for the payment of the lunatic s 
debts ; A. is not entitled to have any compen- 

sation out of the lands devised to B. for the loss policy, less 

of lands devised to him (A.). Hohm v. GoudwoHh, Larhiufj, 

7 L. J. (O.S.) Ch. 128. ^ 

Aftei^he testator, who was a shopkeepeivhad _ By Person ^ . .. 

nmie a will, bequeathing his leasehold house j^arriage settlement 

and shop, and the stock-in-trade therein, to his separate use of the wife tor ‘ g^gjits 

wife rsubiect to certain trusts which failed), and anticipation, and with powei to hei, 

eiving his residuary estate in another manner, ,fviiich happened, to appoint '''™' , 'Lr,.is 

fc bfcame insane/ No commission of lunacy ,,iii she bequeathed specific parts of 

was taken out, but his wife, not being disposed a charity. After the date of her wiU the 

or competent to carry on the trade, joined with ^ ,,^stees of the settlement, with her 

the nersons whom he had named executors, and t^e stock and advanc^l part of the poootds 

also with the residuary legatees, in an agreement ^er and her husband 

for the sale of the leasehold premises and stock- gPe by a codicil appointed that all funds, subject 
“de ttoein for a gro^ sum, to be paid by t, thLettlemen/ should be I'oWf Ta SnoUt 
instalments. After this agreement was made, inclemnify the trustee m respect of the amount 
and possession of the property delivered to the had advanced to and her husband, and 
purchaser, the testator died. The court, in an confirmed her ivill Held, that 
idministrntion suit, approved of the agreement coverture, 

asbeneficitil to the estate, and directed it tube ^ad been no ademption of the bequest to tne 
carried into effect ;— Held, that, notwithstanding charity, but that after her husband s death sh 
the agreement for sale, and the transfer of the adopted the breach of f''“f ! 
possession of the property specifically bequeathed, bequest was, theretqre, decreased by the amount 
none of the parties having any lawful authority ^be advances. Mtckcn, In ve, 81 1 j. x. ox-. 

to effect such a sale, both the leasehold estate Conversion of Stock by Act of Legisla- 

and the stock-in-trade must 1— Ale^mcyof 7.000Z. 5 per cent. stock(con- 

verted at the death of the testator and ture. ^ ^ the making 

the specific legatee. Taylor v. Taylor, 10 Hare, the testator, into 4 per 

^^A testator made a will, containing a specific kleutity S 

bequest of the farming stock winch should t • due by the public to the 

in his possession at the time testator \vlio had the option either to reduce the 

afterwards became ot \ interest’or to be paid the principal, and he chose 

Zrtlime befoThisXtb"|e famiiig^stodr .i/'S^eterwith th 

wariSeT to^ a^ vT i^a^S'38 

“S-S 

S jr||f ■ Jil) w; .5 - ?SSAr;iK=r.tiSS 

AteiaL haVi^' spedficaliy bequeathed by ture changes that kind of stock into amimties 
his WiU clrtafn ^ was found these 

a lunatic by inquisition, and by an order in legacy. v. Panndye, J *\loa. -bJ , 

lunacy the shams were sol^^ ^^equeB o£ aU ‘He testators Great Western 

Sis rte"?uS Baihiy shares and all other the railway shares 

(16 & 17 Viet. c. 70) affecting the case, that the of which he raiglit be pobses^td at the timc^ 

Zrffi were convei4d for all purposes by the his decease :- Held, to pass Greit Ve»te n 

order and the bequest of them was adeemed Railway shares which he had at the dalu ot hib 

ron% V Green 37 L. J., Ch. 603 : will, and which were afterwards, by a resolution 
? B S 55 “V K 603.’ ^ ^ ’of tiie company made under the authoriry of an 

A testator made a specific bequest of stock iu act of parliament, converted into e( 

the Gr. railway company. After the date of his stock ; but held not to pass consolidated st<. ck 
* will he was found a lunatic. Under an order in the same company purchased by the testa,. 

stock was sold, and the proceeds after the date of Ins will. Oahe. v. Gale., 9 
were invested in a sum of consols, which was Hare, 666. 


credit of the lunatic to an account 
Proceeds of the sale of stocknii the 
“ In ail action te 

* ' ' tcr’s estate -Held,'.' 

was, adeemed ,by ■ the , sale 
. ...... the consols therefore fell 

Observations on v. Geem 

(3 He G-. F. & J. 
Freer, o2 L. J., Ch. 

^ _y pn his own life. 

dSts due from him, and to 
v:::y to be I'eceived oii,, 
is tlaughter J. The tes- 
r one debt: he became lunatic ; his 

;rmniS^;Fainfi the other debt -Held that 
J. was entitled to the money 

'5 the debt paid by the committee. 
/. In re, Larldnq v. LarUnff, 57 L. J., 
282; 37 'Ch. I). 310, 

under Disability.]— By a 



WILL- 


A testator by will, dated 25tli September, 1860, 
made a bequest of all his Lake Erie bonds and 
debentures and other property, to certain persons 
according to the nature and qualities thereof 
resiiectively. At this date he was possessed of 
some bonds of a company called ‘‘The New York 
and Erie Railway Company,” but an exchange 
was then being carried out by the holders of the 
bonds of this company for shares to a like 
amount in a Gom})ariy to be called “ The Erie 
Railway Company” and a contract for such 
transfer had been signed in October, 1851). It 
did not appear that the testator knew of the 
negotiations or contract at the date of his will ; 
but he became acquainted with them on or I 
before the 20th July, 1861. On the 5th October, 
1861, he made a codicil, which did not refer in 
any way to the betpiest, and on the 27th Novem- 
ber, 1861, he died : — Held, that the shares of the 
Eric Railway Company, of which the testator 
was possessed at the time of his <lecease, i)assed 
under the s])eGific devise of the testator’s Lake 
Ei’ie bonds and debentures, Pllhinqtnn^ In re. 
13 L. T. 35. 

Testatrix bequeathed all her shares in the 
Imperial Gas Light and Coke Company. After 
the date of her will all the testatrix’s shares of 
the abo^'e description were, by a statutory scheme 
of amalgamation of the Imperial and other com- 
panies, converted into stock of the Gas Light and 
Coke Company : — Held, that a provision in the 
.scheme, transferring to the substituted stock the 
trusts and limitations alfecting the old shares, 


description applied, this circumstance was 
sufficient to exclude the application of the 
general rule contained in 7 Will. 4 & 1 Yict. 
c, 26. s. 24, that a will shall be construed to 
speak from the time of the testator’s decease. 
(rlh.wn, In re^ Mattheics v. FauUham^ 35 L. J., 
Ch. 596 ; L. R. 2 Eq, 660 ; 14 W" . R. 818, 

A testator bequeathed to his daughter his 
twenty shares in the S. office, or in any other 
office in which the same had been or should be 
transferred, and all his right therein, or in the 
moneys arising, or that might arise, from the 
sale thereof. Negotiations, of which the testator 
was aware, were then pending, for the transfer 
of the business of the S, office to the A. office, 
which were afterwards concluded, and, in lieu of 
the S. shares, the testator received a number of 
A. shares, and a sum of 1,2002. : — Held, that the 
A. shares passed under the be<iuest, but the 
money did not. PfiiUqh^ v. Turna^ 17 Beav. 
194. 


Where Gift not Specific.] — One devises 

the sum of 2,0002. 8. S. stock : at the time of 
making his will he had just 2,0002. S. S. stock ; 
he afterwards sold 1,5002. of it, and three-fourths 
of the residue was turned into annuities by act 
of parliament ; — Held, the bequest was not 
specific nor adeemed. Browhon v. Winter, 
Ambl, 57. 

A testator, amongst various specific bequests, 
gave ‘‘1.5002. of my Egyptian 9 per cent, bonds” 
TO H-, and “ 5002. Egyptian 9 per cent, bonds” 
to L. Before his death he sold his Egyptian 9 per 
cent, bonds, and purchased with the proceeds 
Khedive 7 per cent, bonds : — Held, that the gift 
of “ my ” Egyptian bonds was specific and 
adeemed, but that the gift of Egyptian bonds 
to Ij. was not specific and not adeemed. Mac- 
donald V. Irrlne, 47 L. J., Cli, 494 ; 8 Cli. D. 
101 . 

Testator, having at the date of his will fifteen 
and a half shares in the Leeds and Liverpool 
Canal, which by act of parliament were to be 
deemed personal estate, bequeathed “ five and a 
half shares in the Leeds and Liverpool Canal to 
A., five to B., and five to 0.” There was no 


WILL — Construction. 


reference or description in the will to shew that hj 
iie meant the particular shares he then held. He 
afterwards parted with them Held, Hiat the cl 
le^^acies were general and not specihc. tc 

YTAddimi, 2 Beav. 515 ; 9 L. J., Oh. 369 ; 4 d< 
Jur. 647. 35 ^^ 

Transfer into Testator’s ISTame of Stock 
devolving under Settlement.] •— Stock was, in 
contemplation of a marriage, vested m trustees 
for the separate use of the wife for life, and \vith 
full power for her to dispose of it by will, .die 
made her will during coverture, bhe survn^ed the ^ 
husband, and afterwards took a tiansfer of the 
stock into her own name. This does not operate 
as a revocation of the wdll, or an aclemption ot ^ 
the bequest of the stock. Dlngivell v. As/ieu), ^ 

1 Cox, 427. 1 4 . i 

A testator bequeathed all the personal estate ^ 
of which he should die possessed, except such ^ 
share as he should become entitled to in the pro- . 
perty of A., to his wdfe absolutely ; and he , 
beq^athed all Ws share m A.’s property upon . 
certain trusts mentioned in his will. A. s estate, . 
which consisted of two separate sums of stock, 
came into the testator’s possession after the elate 
of his cvill, and the sums were transferred into 
his name. One of such sums of stock remained 
in his name at his death, but the other sum was 
sold out by him and applied for his own purpose : 
—Held, that there was an ademption ot the lepey 
in respect of the stock sold out, it having been 
mixed with the testator’s property and spent : but 
the stock transferred to him, and continuing to 
stand in his name, passed under the bequest. 
JjQe V. 27 L, J., Ch. 824 ; 6 W. B.. 846. 

Bevocation of Voluntary Settlement — Rein- 
vestment of Bunds .]•— Upon an intended marriage 
between B. and 0., wbich, under 5 A 6 A\'ill. 4, 
c. 54, was void in its inception as being contracted 
with the husband of a deceased sister, C. assigned 
various uiortgasrc debts, stocks, and securities to 
trustees by way of settlement. She afterwards, 
by will, directW her trustees to hold all tlie 
monevs and the securities in the proportions 
mentioned for the several persons named who 
should be living at the decease of B. ; she then 
gave several legacies to persons by name. C. sur- 
vived B. *, she destroyed the settlement, and also 
the assignment of some of the securities to the 
trustees, and took re-transfers of stock into her 
own name, and died without altering her u ill . 
Held, that the legacies were not adeemed by the 
destruction of the deeds, but that they veie 
adeemed to the extent to which she had called in, 
received, and reinvested the moneys on new 
securities. Jones Sovthull, 32 Bcav. 81 : 32 
L. J., Ch. 130 : 9 Jur, (N.s.) 93 ; 8 L. T. 103 ; 1 
N. Pv. 152 ; 11 W. R. 247. 


Change of Investment.]-— Testator enumerates 
mortgages, bonds, and notes, due to him, and 
gives out of the interest an annuity to A. for 
life, and after her death directs the securities 
to be vested in trustees for charitable uses ; some 
of the securities are paid off and new securities 
taken after the will Held, a general bequest of 
the amount of the value of the securities, to^ be 
made good out of the general assets. Att.-Gen, 
V. Farliin^ Amhl. 566. 

H. by will “ reciting that it was the wish of 
her mother and herself that the 500^, then out 
upon mortgage should be given to ,G. and her 
f amilv,’* bequeaths “ the said 500?, with interest ” 
accordingly. The testatrix, at the time of making 


her will, had a sum of 5U0Z. out in mortgage, 
which she afterwards called in and applied to 
different purposes. Tiie mother being dead, the 
testatrix took out administration, and, upon her 
death, without having altered or revoked her 
wiU, held no ademption. Le Griee v. Minch, 3 
Mer. 5U; 17 E.R. 10. 

If a mortgagee were required to reduce^ tlie 
rate of interest, or to receive payment 
mortgage money, it could hardly be argued, that 
his assent to reduce the interest, changed the 
nature of his property, or could operate a revoca- 
tion or ademption of a prior bequest ot the 
mort‘m.ge. JJj'oioicy. ^f'Guirc, Beav. o64,. 

Te^ator bequeathed '7,(H)0?. secured on mort- 
gage of an estate at IV., belonging to R. 1. 1 he 

*7 ThH)? and interest were received after the date 

of the will, by the testator’s agent, on his 
account, and, immediately afterwards, (>,000/. 
part of it, was invested on another mortgage, 
and the remainder was paid into a bank in 
which the testator had no other moneys, but 

• was afterwards drawn out by a person to whom 

> the testator had given a cheque fur the amount : 

> —Held, that the legacy was specitic, and not- 
" withstanding the 6,000/. remained due on the 
^ second mortgage at the testator’s death, that the 
^ legacy was wholly adeemed. Gardner r.JiattoH, 

^ 6 Sim. 93. ^ 

• xV testator bequeathed to trustees a sum ot 
y 15.000/. in the 3 per cent, consols, to be 

deemed a legacy of quantity, and to be due at 
his death, as if the same were a specitic legacy, 

0 and he directed that, if he should not die pos- 
*'* sessed of 3 per cent, consols sufficienr to satisty 
the said sum, his executors should within two 
months after his decease purchase so much 
consols as should make up the deficiency or luii 
f amount thereof, as the case might require ; and 
B’ he created a term in his real estates, one trust ut 
which was to raise the full amount or dcncieney 
, of the said sum of consols in case he shmikl not 
^ have at his decease a sufficient sum in that ruiKl 
to answer the legacy. The will was dated in 
1832; the testator died in 1835, having only 
3 OOO/. 3 per cent, consols, wliich had been pur- 
chased in 1834 ; he had in 1834 sold out 12.()<)U/. 
consols, which then stood in his name, and paid 
the produce to liis brother upon mortgage ot 
freehold estates, subject to redemption by traris- 
f erring or replacing on request 12,000/. consols- 
into the names of the testator or his executois, 
r~ and on payment of interest equal to the 
dividends until replaced : — Held, that the 
12,000/. consols secured by the mortgage to be 
replaced were well bequeathed to make up the 
legacy of 15,000/. 3 per cent, consols, tollisoib 

• T x^'Ourlinq, 9 Cl. A F. 88 ; 6 Jur. 673. Affirming 

4Mt 1. ACr. 63. ^ 

xV" testator, reciting that he was entitled, alter 
es the death of his sister, to 5,f)02/. consols, 
id beq ueathed to his son 2,000/. consols, part thereof, 
or or a sum e(|ual thereto, to be ti’ansferred or paid 
es to him when the same shouhl be received by his- 
ne executors. After the date of his will his sister 
ies died, and he received the 5.602/. consols, which 
of he sold out and mixed with his other moneys* 
be He afterwards confirmed his will by a codicil, 
v^. but died without having any sum of consols 
Held, that the legacy was specific ; and that 
of tlie particular fund, })art of which was given to 
ut the son, being no longer in existence, the legacy 
ter failed. OUren v. OVirer, 40 L. J,, Cli. 189 ; L. R. 
t” 11 Eq. 506 ; 24 L. T. 350 ; 19 W. R._432, x\nd 
ng see Puttison v. Putt Ison, supra, col. lo82. 
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Unknown to Testator. J—Bequest of a legacies to several persons. At the date of her 

note for 500?. in the hands of F.,” when F. had will she was entitled in reversion to shares in 
laid it out in stock unknown to the testatrix : two sums of 25,000?. and 20,000?.. which too-ether 
though the bequest of the note is specific, the amounted to 7.500?. under her uncle’s wilUncl a 
legatee shall have the stock in whichjt is vested, settlement which contained the usual power tO' 
DrMwater v. Faleonur^ infra, col 1,591. change investments made hy him. When rhe 

^ reversion fell into possession the testatrix 

By Trustees of Settlement, j — By a post- received the money representing her share. 

nuptial settlement a specific sum of bank annui- which she invested ‘and the investments coiikl 
ties was settled so as to give the wife a general be traced Held, that the gift of the 7,500?. 
power of appointment by will. Three days after was not adeemed, but was effectual so far as the- 
the settlement the wife made her will in execu- funds representing the shares of the testatrix 
tion of the power, and apportioned the sum of under her uncle’s will and settlement could be 
bank annuities between three appointees. Sub- traced. Kenyon'n Edate, Ei re, Mann v. Knapp. 
vseiuently a portion of the bank annuities was, 56 L. T. 620.' 
with the consent of the wife and her husband, 

sold out under a power of varying securities, Gift of Debt— Receipt by Testator.] — One by 
contained in tlie settlement and invested in rail- will gives 100?. <lue to the testator for rent,, 
■way stock Held, that the legacies appointed fi'om B., and now in B.’s hands, afterwards the 
by the will w'cre not adeemed by tlie subsequent testator sues B. for this rent, and recovers it ; 
change in the investment of the fund, but that yet this is no ademption of the legacy. Ford v.. 
the appointeCvS took the railwuiy stock in the 2 P. Wins. 469 ; 2 Stra. 828] 

propoi'tions in w^hich the banlv annuities tvere Where the testator devises a debt, and after- 
appointed to them by the will. John don o' a wards receives it, or even calls it in, in neither 
Settlement, In re, 49 L, J., Ch. 596 ; 14 Oh. D. case is this an ademption of the legacy. Addon 
162 ; 28 W. R. 598. v. Addon, 3 P. AVms. 385 ; Gas. t. Talb. 152. 

By marriage settlement a sura of 1,000?. lent Bequest of two navy bills, describing them and 
on mortgage to A. was settled so as to give the the money due thereon. Testator afteinvards- 
wife a life interest in the event of her husbands received the navy bills in the course of payment, 
death or bankruptcy, but with restraint on Decreed the value of the bills to be an sw'ered out 
alienation during marriage, and a general power of his personal estate. Broimlon v, Wmte 7 \ 
of appointment by will. The wife, by her will, Ambl. 59. 

directed the 1,000?. A. had to go to C. I). Subse- Testator gave the interest of a hill of exchange 
quently the 1,000?. w’as ]’epaid, and expended by on the East India Company to his wife for life, 
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* tn/.i- • TIpW that the The Master of the Eolls was of opinion that, 
money in government , upon the bequest of a debt, there :s no d.s- 

SSiT.« T. 5». 

w-hether the legacy had been adeemed, the costb 


1JLCI>V4. -7, . « 

■of all parties paid out of the fund. Auhe v. 
Bflrn/, Beat. 255. . 

A iearacY of a sum of money owing to a desta- 
tor by" A. ‘upon a mortgage of premises tliCTein 
mentioned, and which mortgage was paid oH m 
the testator’s lifetime, after the date 01 the wiii . 
—Held, to be a specific and not a merely demon- 
strative legacy, and to be adeemed by such 
naymeiits. The testator placed part of the moit- 
sase money received by him from A. m a bank, 
and afterwards drew out a part of such deposit. 


As to Testator’s Intention.]-— A debt 

specifically devised, and afterwards called in, 
whether it is an ademption is a question of 
intention, if no account can be given why it 
was called in ; it is otherwise if a reason can 
be given, as in this case it is not an ademption. 
IlamUing v. Leder, AmbI, 401, 

T. y., having a claim upon the estate 01 ^ bir 
C. Id. gave and bequeathed “a third part ot the 

1 amount of whatever sum or sums of money might 

i arise and be received from his claim in respect ot 


and afterwanls cirew our a pari, ul i fn his son A. B. ; another 

Snl — 'iff’wai ifr C. ^ho diedt his 

had constituted the mortgage debt; but it was j m tiust toi uaugiitci ^ v. w 


held that the specific legatee of the mortgage 
debt was not entitled in respect of such legacy 
to the money so remaining in the bank. 
hothum V. Watson^ 11 Hare, 170 ; 1 W. B.. 30.1, 

A testator bequeaths “the principal sum 
secured to him by a mortgage in fee. It was ^ 
fifterwards voluntarily paid off in the testator s 
lifetime Held, that the legacy was adeemed. 
FlulUm V. Turner^ 17 Beav. 194. 

A testatrix bequeathed all her property, real 
and personal, to her son ; and in the event 01 ms 
receiving 450L, or thereabout, to which she con- 
sidered herself entitled, she requested that ne 
would add to that sum 50?., to make up 400?., 
which she left to her grand-daughter. The tes- 
tatrix received the 450?. in her lifetime : Held, 
that the legacy, as to the 450?., was not specific 
or clemoustrative, but conditional on the son 
receiving 450?/., and that the grand-daughter was 
not entitled to be paid that sum out ot the 
general assets of the testatrix -.—Held, also, that 
400?. should be read “ 500?.” by construction. 
Td'ijlov V. Ci'Gcigh’} 8 Iv, Gh, R. 2bl. _ ^ 

testatrix gives legacies to be paid wuthin 
three months out of a bond debt due to her : 
the obligor afterwards, in the lifetime of testa- 
trix. paid the debt and took up the bond ; the 
legacies are thereby adeemed. Badrlch v. 
&fmM. 3 Bro. C. C. 431. And see IMoti v. 
Tahoh, infra. 


m trusL lor ms uuuguuui x.x. - 

lifetime) for life, remainder to ber husband tor 
life, and in default of issue (wfiiich happened), to 
his son A. B. absolutely ;, the remaining third 
was given in trust for his wife, 11. b., loi Me , 
and after her death, in moieties in the sarne 
manner as the two former shares were given. 
T. 8. appointed his wife, R. S., residuary legatee. 
After the date of the will, but during i. fe.s 
lifetime, the greater part of the money due in 
respect of the"claim upon Sir 0, B. s estate, was 
A T S, This tund. slightly 


iiaicl to and invested by T. S. This ^d, slightly 
varied, was standing in the name of 1. b. at lip 
death. After T. S.’s death, R. B., who was his 
executrix, transferred one- third of the fund to 
A B., and the remaining two-thirds to tfie 
trusted of T. S.’s will, upon certain trasts, as it 
was alleged, for the benefit of herself and the 
husband of M. C. for their lives, •which trusts 
were never declared. The proceeds oi the two- 
thirds were, during thirty-two yeans, jpid in 
moieties to R. S. and the husband of M. G,, who 
survived R. S. Upon the death of the survivor, 
the plaintiff, rei>resentiiig the estate or R. v~., 
clairned the fund, on the ground that tlm bequest 
to the trustees was specific, and was adeemed in 
the testator’s lifetime, and fell into the residuary 
estate, and that after the life estates ot R. b. and 
the husband of M. 0. there was a resulting 
in favour of the estate of R. b. : Held, that the 
bequest to the trustees of the wnll ot i. b. was 
not specific, but that if it had been s|pcific it 
would have been adeemed. _ Held, further, that 


- As to Distinction between Voluntary and ; wouici nave ueeu in 

■Compulsory Calling in.]— Specific legacies, h ' upou a principle of tliecuil law, 
existing, whole paid, though nothing left for | liaArr v. Bai/ner q 


pecirrilary, but if not existing the right is gone. 
A debt specifically bequeathed, and afterwards 
voluntarily paid, is no ademption of the legac}?" ; 
if a compulsory payment, it may or may not be 
an ademption,* according to circumstances, for 
if a particular reason is given, or replaced on 
some fund, or so ordered, it is no ademption. Sed 
qufere. Dntiltwaier v. Falconer^ 2 Yes. Sen. 628. 

Where a particular debt is bequeathed and 
afteiavards recovered by testator in an adverse 
w'ay, it is an a<lemption of a legacy. Lawson v. 
melt. 1 Atk. 508. 

Thei'C is no reason in the distinction betw^een 
a voluntary and a compulsory payment of debts 
as to ademption. AU.- Gen, v. Pavltm, Ambl. 509. 

A bequest of a debt is adeemed^ by the debt 
being paid to the testator in his lifetime, whether 
the payment be compulsory or voluntary, or 
whether the sum be expressed in the bequest or 
the debt bequeathed generally. Stanley v. 
mter, 2 Cox 180 ; 2 R. R. 26. 


the acts of the testator, shewing an intention to 
preserve the fund for the legatees, prevented oxey 
extinguishraent of the subject-matter of the 
bequest. Held, also, that the acts and couise of 
dealing, for a period of thirty-tw'O years, wfith 
the fund as appropriated to ariswTa; the legacy, 
was a circumstance of great weight in rebutting 
the case of ademption, and the claim on the 
footing of a resulting trust, ('larli v, Jieoicn^ 2 
Sm. k'G. 524 ; IS Jur. 908 ; 2 W. R. 665. ^ 

Testator devised “all my interest in the 0, 
estate ” after the death of bis wife, to >1. Pre- 
viously to his death the C. estate w^as sold and 
the proceeds of sale paid into court. The money 
was then paid out to the testator, and part 
of it was paid into a de])Osit account and part 
into his current account with other moneys 
Held, that there wus an adcmiiticm of the 0. 
estate, and that nothing passed to M. Clark v. 
Brown (sninn) not followed, Mwre v. Moore 
(29 Beav. 496) distinguished. Manto/tY, Taoots, 



Where Partnership Insolvent.] — A testator 
bequeathed all his share of the leasehold premises 
in wbich his business was carried on to his 
partner. The leasehold premises were assets of 
the partnership between the testator and his 
partner held by them as joint tenants. The 
partnership assets proved insufficient to pay the 
partnership debts. The estates of both partners 
being however solvent : — Held, that the partner 
was not entitled to the value of the testator’s 
share of the leasehold premises out of his general 
estate, but that the bequest in fact conferred no 
benefit on him. Farquhar v. Haddm^ 41 L. J., 
Ch. 260 ; L. R. 7 Ch. 1 ; 25 L. T. 717. 


— —Where Partnership determined in Life-, 
time of Testator.] — A testator bequeathed to his 
two sons, who had been in partnership with him 
as traders, 3,OOOZ. equally to be divided between 
them, such legacy to be paid out of a portion of 
his capital in the co-partnership business, which 
had been subsequently reducetl, but which at 
the time of his death remained to his credit in 
the firm. On a dissolution of the partnership, a 
short time before the date of the testator’s will, 
and the commencement of a new partnership 
with an added member to it (the father not being 
one), it was arranged that 12,000Z., which repre- 
sented the father’s capital, should remain in the 
new firm during his life, the sons payinghim the 
interest on that sum during such period, and to 
give bond as security for the repayment after his 
death of the principal, with interest, to his execu- 
tors, administrators, or assigns by certain instal- 
ments of 2,0001. annually : — Held, that the legacy 
of 3,OOOZ. to the sons had not been adeemed by 
the circumstances which had, subsequently tO' 
the dissolution of the partnership, taken place. 
Penny v. Penny, 13 L. T. 496. 


giving them a greater interest than they had 
under the former articles : — Held, they 'were 
entitled to one-ninth of the testator’s interest in 
the partnership, at his death, and that the 
renewal of the articles was not an ademption 
nor revocation of the devise. Bacliwell v. Clnlcl,. 
Ambl. 260. 

See also Russell, i>^ re, Russell v. Gliell, aiitOy 
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54 L. J.. Ch. 1008 ; 30 Ch. D. 92 ; 53 L. T. 289 ; j it out of trade : — Held, these last -words made it 
33 W. R. 832. ! a specific bequest ; -without them it wmld not 

have been specific. V. Wal]ie7\ Ambl. 

Eeceipt by Testator of Dividend in 

Bankruptcy.] — Legacy of a debt is not adeemed 
bv the testator having received dividends on a 
bankruptcy. Ashhurner v. Maequire, 2 Bro. 

C. C, 108. 


Release of Debt by Testator.] — One 

devises to her grandchild a debt of 4,000^. owing 
to the testatrix by J. S. ; provided, if any part of 
the debt should be paid in before the testatrix’s 
death, then so much as should be paid in to be 
made G’ood to the grandchild out of the surplus 
of her'^estate : afterwards the testatrix released ; 

2 000/. of the said debt to J. S. without having 
received any of the money ; decreed, that this ' 
was no ademption of the legacy, pro tan to, but 
that the legatee or her representative was entitled 
to the whole 4,000/. as much as if same had been 
paid in to the testatrix. Thomond (^FarV) v. 

%( folh {Earl), 1 P. Wms. 461. 

A testator by his wnll, after reciting that there 
w^as due to him from his son 1,440/. or there- 
abouts, secured to him by bills or notes, or 
otherwise, released his son from payment of 
anv interest up to the time of his death, and 
directed that lie should have time for payment 
of the principal by instalments. Some years 
after he made a codicil not containing any 
reference to the release. At the elate of the 
■will the son was indebted to his father in 1,400/., 
and between the dates of the will and codicil 
that sum wms paid ofi and a subsequent advance 
of 1.291/. wms made to the son by the testator, 
wffiich wms owfing at the time of his death 
Held, that the release of interest was equivalent 
to a specific legacy of the interest on the debt 
due at the date of ‘the wfill ; that the legacy had 
been adeemed, and that the release did not extend 
to the interest on the subsaiuent debt due at the 
date of the codicil. Sidney v. Shhiey, 43 L. J., 

Ch. 15 , L. R. 17 H q. 6'- . I partner by will gives one-ninth of one- 

Receipt and Investment of Insurance i twelfth of the profits reserved to him by his 

Moneys by Testator.]— A testator bequeaths all j partners ; he afterwards, jon the expiration of 


his right, title, and interest in two policies of 
insurance w’hich he had effected on the life of 
his wife, together with all benefit and advantage 
thereof, to "his executors, upon trust, after the 
death of his wife, to receive the amount of the 
policies, and thereout to pay or provide for certain 
legacies : his wife having died he received the 
moiiev. and invested it in securities of which he 
contiime<l possessed at his death : — Held, that the ! See also h 
legacies failed. Ranliev v, Rixyner, 2 Russ. 122 ; . cols, 126a— b. 
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this operated as an ademption of the gift, i v 
Mmld'niq v. 1 Jiir. (N.S.) 250 ; S W.R. 334. t 
A. bequeathed to B. his furniture, Ac., which t 
,at the time of his death should be in the house f 
he then occupied at X. The testator, at his i 
death, had ceased to occupy that house, and had 
no furniture, &c., therein: — Held, that the 
bequest failed, Sjiemer v. S^e)ysei% 21 Beav. l 
548, 1 

A testator directed his furniture in Grloucester { 
Square to be applied in payment of his debts, ^ 
.and in a subsequent part of his will, he bequeathed 
his furniture in England to his sisters. The 
testator removed the furniture in Clloucester 
.Square to another residence : — Held, that it did 
not pass to his sisters. JBla(/roce v. Corre^ 27 
Beav. 138. 

The testator by will gave to B. all his goods, &c., 
in his study, except his books and writings. He 
•gave to C. all his books at his chambers in the 
Temple. He removed the books into the country 
before his death -.—Held, that C.’s legacy was 
.adeemed. Green v. Symmds, 1 Bro. C. C. 129, n. 

Exception where for necessary Purpose.] 

— Groods removed for a necessary purpose, the 
legacy of them is not adeemed, as from fire, or 
sent to be repaired, Ac. Testator gave all his 
plate and linen in his house in S. (with the 
lease) to his wife ; he had but one set of plate 
and linen, which was usually removed with the 
family from house to house. The plate happened 
to be at B., the country house, at his death, yet 
it passed to the wife. Land v. Levaynes, 4 Bro. 
O. C, 537. 

Or without Privity of Testator,] — J. ; 

devises all his household goods and furniture 
which should be in his house at R., at his death, ' 
to his wife, and afterwards .going beyond sea, 
his steward gets the landlord of the house to 
.accept a surrender of the house and removes the 
goods to another house, and writes an account of 
this to J., who approves of it. The goods will 
not pass by the will to the wife ; otherwise if 
they had been removed by fiuud to defeat the 
legacy, or by any fortuitous act without the 
privity of the testator. Shafteshiry v. Slucfte-^- 
Mry, 2 Vern. 747. 

Ambiguous Words Construed in Pavour 

.of Legatee.] — Testator bequeathed to his wife 
as follows : “ All interest in my house at 
Lavender Hill, furniture, hooks, pictures, wines,” 
Ac., Ac. After the date of his will the testator 
jremoved from Lavender Hill to Spencer Lodge, 
taking with him furniture, books, pictures, wines, 
and plate. He afterwards purchased more of 
these articles, and died at Spencer Lodge : — 
Held, that his wife was entitled to the furniture, 
hooks, pictures, wines, and plate which he had 
at the time of his death. JVbrris v. 2 

■Coll. C. C. 719 ; 15 L. J., Ch. 420 ; 10 Jur. 629. 

A testator, by his will, said, “ I give to my 
wife all my household furniture, plate,” Ac., 
“and oilier effects of the like nature, and all 
wines,” Ac., “ which shall, at my decease, be in 
or about my dwelling-house, then occupied by 
me ” : — Held, that in construing the bequest, 
the sentence ought to he divided into two, and 
that the qualification as to his dwelling-house 
applied only to the latter part, and therefore 
that it passed plate at the testator’s bankers, 
family plate in the possession of the testator’s 
father as tenant for life, and to which the testator 


was entitled absolutely in remainder. an<l also 
the produce of family plate wrongfully sold by 
the tenant for life, and furniture, Ac., deposited 
for safe ciistocly at a warehouse. Lorn, die v. 
Taylor^ 32 Beav. 604. 

Chattels on Ship.] — Be(iuest of goods on 

board a ship is good, though they may have 
been afterwaixls removed, and were not on board 
at the testator’s death, (liapman v. Jlart^ 1 
Vcs. Sen. 271. 

Where Ship Lost at Sea — Insurance 

Money.] — A testator bequeathed certain chattels 
to A., and afterwards insured thein from loss by 
sea. The te, stator embarked with these goods in 
a ship, which was totally wrecked, and he and 
the chattels perished together : — Held, that A, 
had no interest in the money recovered by the 
I executors from the insurance office. IJurrant v. 
Friend, 5 De G. A Sm. 343 ; 21 L. J.. Ch. 353 ; 16 
Jur. 709. 


16. Lapse and Intekests Undisposed of. 
a. Lapse. 

Principles.] — ^No difference between a lapse 
and what is not disposed of, except for con- 
struing intention. BennetY. Batchelor, 1 Yes. 
67 ; 3 Bro. C. C. 28. 

To prevent the lapse of a legacy a will ought 
to be specifically penned. Sllthor}) v. Moosom, 3 
Atk. 582. B. P.', Elliot v. Davenport, 1 P. Wms. 
j 86 ; 2 Vern. 521. 

I A testator has an undoubted right and power 
I to prevent a legacy from lapsing, but to be 
effectual it must be exercisetl by express terms. 
BoJie V. Cook, M‘Cle. 177; 13 Price, 333; 28 
Pu. R. 679. 

i By the law of Scotland, as well as of England, 

I a legacy lapses by the death of the legatee in the 
I testator’s life. JRMe v. Bose, 17 Yes. 351. See 
also Williaois v. Jones, 1 Russ. 517. 

Death of Legatee before Testator.] — A 

testator, having an absolute power of disposition 
j over a fund subject to the interest of a tenant 
: for life, directed that at the death of the tenant 
' for life, 1,000/. of the fund should be invested in 
; the purchase of a life, annuity for the benefit of 
I D., and that in tlie event of insolvency or aliena- 
i tion by D., the annuity fund shouid fall into 
I residue, and he gave his residuary estate to the 
I aforesaid tenant for life. The annuitant pre- 
' deceased the tenant for life : — Held, that the gift 
I of the annuity fund failed, and the fund fell into 
i the residue. Power v. Ilayne (L. P^. S Eq. 202) 

: followed. Day v. Day (1 Drew. 569) nrd followed. 

! Draper'' s Trusts, In re, 57 L. J., Ch. 942 ; 58 L. T. 
942 ; 86 YC R. 783. 

Simultaneous Death of Testator and 

Legatee.] — A testator and two of the legatees in 
his will perished in a ship which was supposed 
to have foimdei-ed. There being no evidence of 
; survivorship : — Held, that the bequest failed. 
I Barnett v. Tuywell, 31 Beav. 282. 

i ■ — - Where Legatee a Society.]-— A legacy of 
I 1,000/. was bequeathed by the testatrix to a 
I clergyman for the benefit of the “ Society for 
Suppressing Cruelty by United Prayer,” and for 
; accomplishing its purposes and objects. The 


WILL — Construction , 


so-called society had been originated by the 
testatrix herself in 1876, and had, at various 
times, had some thousands of members. The 
society had no rules, but the members were 
required to buy a card at the cost of twopence, 
and to use a prayer which was printed on the 
card. The testatrix caused the cards to be 
printed at her own cost, and received the money 
for the cards, but published no accounts : — 
Held, that on the face of the will, the gift 
was to a particular society ; that, therefore, if at 
the date of the death of the testatrix the society 
had ceased to exist, the ordinary doctrine of 
lapse would apply, unless the gift could be 
shewn to be to a society which was a charity : — ' 
That the evidence shewed that the testatrix" Avas 
in truth, the society itself, and that conse- 
quently at her death the society came to an end ; 
and further, that the legacy Avas rather for the 
improvement of the persons praying privately 
for the objects stated under the name of the 
society than for the suppression of cruelty by 
ordinary means, Avhich was not a purpose of 
general utility ; and that therefore the legacy 
lapsed and fell into the residue. Jo//^ Itt re, 
Punlay v. Jolumm, 60 L. T. 17o. 

Gift to Benefit A. and Others.] — One 

devises to his sister 850Z. on condition that at or 
before her death she gives 200Z. thereof to her 
children. The sister dies in the life of the tes- 
tator. The whole legacy is lapsed. BlrMead 

V. Coward, 2 Tern. 116. 

Testator gave his sister M. and his brother W. 
the interests of the residue equally ; at the death 
of M. one-half of the principal to her children, 
her husband by no means to have any part of it. 
but to be entirely for the clnldren ; if none, to 

W. 's children ; and after the death of W. and 
his wife the other half to his childi'en ; and he 
excluded his eldest brother from any benefit. 
iM.’s life interest is not to her separate use ; the 
interest of the other moiety during the lives of 
W, and his Avife aa'ouM have vested in W., and 
therefore la]’)sed by his death in the lifetime of 
the testator. Broioti v. Clark, 3 Yes. 166. 

Gift to Legatee, in what Capacity — I 

Peer.] — A testatrix, after bequeathing diamonds 
and china to L., Baron I., declared that she 
made “ the ])eque.st to Lord I. as head of the 
existing family," and so far as she lawfully could 
directed that the diamonds and china should be 
“ deemed heirlooms in the family of I., and be 
held and enjoyed by the person for the time 
being bearing the title of Baron I.'’ She then 
made a further bequest to “ the said Baron I.'’ 
L., Baron I., die<l in the lifetime of the testatrix, 
being succeeded in the title by E. : — Held, that, 
although the first bequest Avas not executory, L., 
if he had survived the testatrix, Avould only 
have taken a life interest in the diamonds and 
china, Avith remninder to the person aa'Iio should 
Fueceed him, and that consequently E. Avas 
entitled to have the chattels delivered to him, 
but Avithout jjrejudice to the question Avhether 
he was entitled for life or absolutely. Held, 
also, that the second bequest was to L., and 
lapsed by his death in the lifetime of the testa- 
trix. Montaqu v. Inchirmui (Lord), 32 L. T. 
427 ; 23 W. E. 592. 

Gift upon Condition already Broken or 

Impossible ]— If a testator bequeaths a legacy 
to A. so long as A. shall remain unmarried, an<l 


A. marries in the testator’s lifetime, the legacy 
as regards A. is in the nature of a lapsed leiicy. 
Andrew v. Andrew, 1 Coll C, C. 690, 

, Testator bequeathed a bust, after his Avife s 
death, to “J., now Duke of B.,” on condition 
that he caused it to be placed and remain in W. 
Abbey, and at the time of the deliA^ery of it to 
him settle it so as to be held as an heirloom by 
the persons who under the limitations to Avhich 
the abbey should be subject should then he 
entitled to the possession thereof, Avith a gift 
over in case J. should neglect to do so for tAvdve 
months after request by the trustees. J., Duke 
of B., had died in 1839. E. was Duke of B. at 
the time of the testator’s will and death, and 
AA*as owner in fee of W. Abbey. P. died during 
the lifetime of the tenant for life, and conse- 
cpiently never received the bust. The present 
Duke of B. was willing to alioAv P.’s executors 
to place the bust in the abbey : — Held, that the 
condition could not be performed by the duke's 
executors, and that the bequest fell into the 
residue of the testator’s personalty. Patching v. 
Barnett, 51 L. J., Ch. 74 ; 45 L. T. 292— C. A. 
Eeversing 28 W. E. 886. 

A testator devised all his real and personal 
estates to trustees, their heirs, executors, adminis- 
trators, and assigns, upon trust to sell the same 
as soon as conveniently might be (except his 
advowson of the rectory of G. and certain land 
in the parish, which he directed should be sold 
immediatel}^ after the decease of the then incum- 
bent, his son, J.). The trusts of the proceeds 
Avere declared to be for his children therein 
named. J. had lately died : — Held, that the right 
of presentation did not revert to the heir-at-law 
of the testator, but passed by the AAfill. Held 
that the right of the parties beneficially entitled 
under the will to present to the rectory should 
not be successive, but should be decided by lot. 
Jolnwtone Baler, 6 De Gr. M. G. 429; 25 
L. J., Ch. 899 ; 2 Jur. (K.S.) 1053 ; 4 W. E. 
827. 

Where Express Substitution.] — Testator gaA^e 
l.OOOZ. to D. ; but if D. should not be alive, and 
there be certain intelligence thereof, the testator 
Avilled that the same should be divided between 
A. and B. D. appeared to have 'been alive at 
the time of the will, but died in the lifetiine of 
the testator. A. and B. are entitled to the 1,000^. 
Parry v. Boodle, 1 Cox, 183. 

Where Express Beclaration against Lapse.] — 

A. gave several legacies, and declared that if any 
of the persons should die before they became 
due, they should not be deemed lapsed legacies ; 
and then said “ to B., the wife of E., and to her 
executors or administrators, I give dOIC B. died 
in testator’s lifetime, and her husband adminis- 
tered : — Held, not a lapsed legacy, but shall go 
to the husband. Sibley v. Cooh, 3 Atk. 572. 

If a man devises his real estate to S. and his 
heirs, signifying his intention, that if S. die before 
him, it should not lapse, the heir is not excluded, 
unless the testator nominates another devisee. 
Ih., 573. 

By Aviil a testator gave a legacy “equally 
betAveen my brothers and sisters now living” : 
and he directed that their shares should not 
lapse by their deaths in his lifetime, but should 
go to their executors. By a codicil of the same 
date he bequeathed another legacy, “between 
my brothers and sisters, in like manner, as I have 
directed by my will”:^ — ^Held, that the class men- 
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tioTied in the codicil were not the same as that ] before, but leaves issue survivin^r, a testator, does 
in the will • that the manner referred to the not prolong the coverture for any other ])urpose 
mode in which the class was to take, and not to than to prevent a lapse of the legacy. Accord- 
the class itself : and consequently that the repre- ingly, where the husband of such a egatec had 
sentatives of a sister who predeceased the testator covenanted to settle propei-ty which should come 
took no interest in the second legacy. Wilfhr, to or be vested in her during the coverture 
In re 27 Beav. 4:18. fbat the legacy was not within the cove 

A father gave property to trustees for sale nant. , 

and investment, and directed that the proceeds The provisions in the ^\'llls Act against the 
should constitute a general trust fund; and he lapse of legacies given to chihlren, renders it 
directed that his trustees should appropriate necessary for a testator, inteiuliug that a legacy 
one-sixth of this fund as a maintenance fund for to one child shall go over to another in the event 
his son J., which on his death was to fall into of the death of_ the_ first legatee, to express that 
and again become part of the general trust fund, meaning by his will. iZ>?os-/, I/i re, IP 

and that subject thereto the fund should be held Hare, 178. 

upon trust as to one moiety for his wife for life, ^ ^ ^ ^ t -n i 

and upon her death upon the trusts and sub]ect . Effect of.] -A testator, by a will ma. e 

^ smcG the Wills Act. 7 Will. 4 1 \ict. c. 20. 


take one fifth part, and as to the reinaining two and before the date of the -nfill, leaving chi dreu : 
fifth parts for his son A., provided that if any of —Held, that under s. 33 of the Wills Act the g.ft 
his daughters should die in his lifetime, without took efiect, although, according to the law prior 
leaving issue living at the death of the testator, to the statute, there would have been no actual 
the shai-es in the general trust fund for each devise or bequest. Mower v. Orr, 7 Hare, 473 ; 
daughter so dying should not lapse, hut should 18 B* Jv 

sink into and form part of the general trust v. o Komilly s Notes of Cases, 1. 

fund and maintenance fund in the same manner ^ A bequest^ to a child of a testator, which child 
as if the same share had never been so provided, is dead, leaving issue at the time of making the 


and the name of the daughter had accordingly will, is valid under the 7 Will. 4 ik 1 Viet, 
been omitted in the gift and disposition and c. 2i^ SarhiooHli v. 4 Drew. Ij 2S 

crftTiGral truftt fund. One of the D. J., Oh. Ia3 : 3 Jur. (N.S.) 34 : o W. II, lob. 


trusts of the general trust fund. One of the 
daughters died in the lifetime of the testator : — 


J. W. , a devisee, died in his father’s (the testa- 


Held, that the one fifth was undisposed of by tor’s) lifetime, and before the date of the will, 


8mWb v. 8tone, 25 L. T. 893. 


leaving an only son, who was his heir-at-law 


A testator bequeathed his residue to B. and Held, that upon the construction of statute 7 Will, 
six others “and their respective executors, 4 &: 1 Viet. c. 26, s. 33, the estate devised to 
administrators, and assigns, to whom I bequeath J. W. descended to his son. Wisden v. Wisden, 
the same accordingly, and I declare that such 2 Sm. k G. 396 ; IS Jnr. 1090 ; 2 W. B. 616. 
shares shall be vested interests in each of my A testator gave his residuary personal estate 
residuary legatees immediately upon the execu- to his children in equal shares, and directed that 
tion hereof Held, that on B.’s death before the share of his daughter, Mrs. E., if she survived 
the testator died her share lapsed, and did not him, should be subject to the trusts of her 
go to her personal representatives. Browne v. marriage settlement and paid to the trustees 
Hone 41 L. J., Ch. 475 ; L. B. 14 Eq. 343 ; 27 thereof. Mrs. B. died in the testators lifetime, 


L. T. 688 ; 20 W. B. 667. And see Featlierstone s but left children surviving him. Her husband 
TrnsU, In Q-e (infra, col. 1613), and A-^junall v. having taken out administration to her, he claimed 
Bnelticorfh, infra, col. 1605. ber share Held, that under s. 38 of the Wills 

Act (1 Viet. c. 26) Mrs. B, must for all the piir- 
Wills Act, Sect. 33— Principles.] — The 33rd poses of the will be taken to have survived the 
section of the statute 1 Viet. c. 26, which pro- testator, and that the share must be paid to the 
vides that where a child or other issue of the trustees of the marriage settlement and not to 
testator, to whom any real or personal estate the administrator. Hone's Trusts, In re, 52 L. J., 
shall be devised or bequeathed, shall die in the Oh. 295 ; 22 Ch. D. 663 ; 48 L. T. 266 ; 31 W. B. 
lifetime of the testator, leaving issue, and any 379. 

such issue shall be living at the time of the A father by his will devised a freehold house 
death of the testator, such devise or bequest to a son, and his residuary real estate to trustees 
shall not lapse, but shall take effect as if the in trust for other persons. . The son died in his 
death of such person had happened immediately father’s lifetime leaving issue living at his 
after that of the testator, does not substitute father’s death, and having by his will devised, 
for the predeceased devisee or legatee the issue all his real estate to iiis father : — Held, that as, 
whose existence is the event or condition which under the 33rd section of the Wills Act, the son 
excludes the lapse, but renders the subject of the must be deemed to have survived the father, the 
gift rhe absolute property of the predeceased property passed to the son absolutely under his 
devisee or legatee, and therefore disposable by father’s will, and became subject to testamentary 
his will, notwithstanding his death before the disposition by the son. But that as by the will 
death of the testator. Johnson Jolmson, 3 of the son the property was devised to his father. 


Hare, 157 ; 13 L. J., Ch. 79 ; 8 Jur. 77. 


the devise by the son failed, and his heir-at-law 


The fiction introduced by s, 33 of the Wills Act was entitled to the property. Hensler, In re, 
is not to be extended further than is necessary Jones v. Hensler, 51 L. J., Ch. 303 ; 19 Ch. D. 


to prevent a lapse. Pearce v. Graham, 1 N. B. 
507 ; 32 L. J., Ch. 359 ; 9 Jur. (K.S.) 568 ; 8 L. T. 
378 ; 11 W. R. 415. 


612 ; 45 L. T. 672 ; 30 W. R. 482. 

Under s. 33 of the 7 Will. 4 & 1 Viet. c. 26, 
which excludes from lapse a bequest to the 


The fiction, by which the 7 Will. 4 &; 1 Viet, issue of a testator, “ where the legatee shall die 
c. 26, prolongs the life of a legatee who dies in the lifetime of the testator, leaving issue, and 





any such issue shall be living at the time of the 
death of the testator,” it is not necessary to 
prevent a lapse that the issue living at the time 
of the death of the testator should have been 
living when the legatee died. The legacy in 
such case must be considered the property of 
the deceased legatee, and passes to his repre- 
sentatives and not to the issue. Parher^ In goods 
of, 1 Sw. & Tr. 528 : 31 L. J., P. 8 ; 6 Jur. (N.S.) 354. 

A. bequeathed all her personal estate to her 
daughter ?>., who died a widow and intestate in 
the lifetime of the testatrix, leaving a daughter 
C. C. also died in the lifetime of the testatrix, 
intestate, leaving a husband and a daughter, D., 
her surviving. Upon the death of the testatrix, 
in the lifetime of B., C.’s husband took out the 
administration to his wife, and applied for 
administration with the will of the testatrix 
annexed, as representative of B., his wife’s 
mother Held, that as D., a grandchild of the ’ 
legatee, was living at the time of the death of the 
testatrix, the legacy had not lapsed, and that C.’s 
husband was entitled to the grant as the repre- 
sentative of the legatee. Ih. 

Held, that although “the issue” left by the 
legatee was not the issue living at the time of 
the death of the testatrix, there was issue of the 
legatee “ living at the time of the death of the 
testatrix ” ; so that the legacy did not lapse, and 


Where express Gift to Children living at 

Testator’s Death.] — Devise and bequest to all 
the testator’s children living at his decease 
(without naming them). A subsequent codicil 
confirmed the giH, as mentioned in his will, “ to 
his surviving children ” (naming them all). One 
died in the testator’s lifetime, leaving childien 
who survived the testator : — Held, the survivor- 
ship had relation to the testator’s death, and not 
to the date of the will, and that the representa- 
tives of the deceased child took nothing under 
the 1 Viet. c. 26, s. 23. Fullford v. FullUrd, 
16 Beav. 565 ; 1 W. E. 315. 


Gift whether to Class or Personee desig- 

natse.]— Testator directed that at the decease 
of his wife (who died in his lifetime) his real 
estate and household furnitme should he sold, 
and the moneys equally divided “ between my 
nine children.” He then bequeathed his personal 
estate not thereinbefore bequeathed to his 
trustees, upon trust to get in and convert the 
same into money, and pay and divide the same 
“equally to and between all my children,” 
except that his eldest son John, by reason of his 
becoming entitled to a piece of property by a 
different title, should receive 30Z. “less than 
each of my other children”: — Held, that the 
gift of residuary personalty was a gift to the 
testator’s nine children as persons designated ; 


Section 34 — Effect of.] — The testator, by 

a will made before the Wills Act, 7 Will. 4 &: 

1 Viet. c. 26, came into operation, bequeathed a 
share of his residuary estate to one of his sons, 
who was also thereby made one of the devisees 
in trust and executors of his estate ; the son 
died after the Wills Act came into operation, 
leaving issue, and after his death the testator 
made a codicil to his will altering a bequest to 
another child, but in other respects confirming 
bis will : — Held, that the gift to the son did not 
lapse, hut that the same, so far as it was real 
estate descended to the heir-at-law of the son, 
and so far as it was pemonal to his executrix 
under a will made before the Wills Act came into 
operation ; and that, under the 34th section of 
the Wills' Act, the effect, of the republi cation 
of the will by the codicil was the same as if the 
testator had at the date of the codicil made a 


ia\v. The plaintiff claimed to be entitled tor*' 
his life as tenant by the curtesy : — Held, upon 
deniurrc)-, that the plaintiff was entitled for his 
life to the property devised by the testator as 
tenant by the curtesv. Faqer v. Furnirall, 51) 
L. J., Oh. 537 ; 17 Cli. 1). 115 ; 44 L. T. 464 ; 29 
W. B. 649. 

Where Gift to Children as a Class.] — The 

33rd section of the 7 IVill. 4 & 1 Viet. c. 26, does 
not apply where the devise or bequest is to the 
testator’s 
bequest o 
marri 

will be extended by implication, so as t 


children” as a class, A devise or 
r, in terms made dependent upon the 
iago of the donee of the preceding estate, 

’ ' ' . 1 ' y implication, so as to take 

effect on the determination of that estate by 
death, 


. Broione v. Ifamnwnd, Johns. 210. 
VOL. XV. 
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will in the words of the will so republished. 
Whiter V. Winte'i\ 5 Hare, 306. 

Lapse of Particular Gifts — To A. or liis Heir.] 
—Legacy to A. of 600?., to be paid at the end of 
one year after testator’s death, or to her pspective 
heir : — Held, lapsed by death of A. in lifetime of 
testator. Tidwell v. Ariel, 3 Madd. 403 ; 18 
K. E.259. 


To A. or Ms Heirs.] — On a gift tod‘ S. or 

his heirs,” the question of lapse or no lapse, 
wdiich arises in the event of the decease of S. in 
the lifetime of the testatrix, is to be answered by 
reference to the question, “ substitution or no 
substitution.” If the gift is substitutionary, then 
there is no lapse. If there is no substitution, 
then there will be a lapse in the event of S. pre- 
deceasing the testator. A testatrix gave the 
whole of her residuary estate to her sister P. for 
life, and on the decease of P. gave the legacy to 
her brother S, “ or his heirs.” S. died in the 
lifetime of the testatrix : — Held, that the legacy 
did not lapse, hut went by substitution to the i 
heirs of S. Porter, In re, 4 K. & J. 188 ; 27 
L, J., Oh. 196 ; 4 Jur. (N.S.) 20 ; 6 W. R. 187. 

A testator gave to the children of his sister, the 
late B. W., whose names he enumerated, “ or to 
their heirs,” certain legacies. Three of the chil- 
dren died in the lifetime of the testator : — Held, 
that the legacies to these childi’en did not lapse, 
hut that their next of kin took by substitution 
at the death of the testator. Oittings v. McDer- 
mott, 2 Myl. & K. 69 ; 2 L. J., Ch. 212. 

A testator gave the sum of 500?. to each of 
three persons, and gave his further surplus to he 
equally divided between the same three persons 
or their legal heirs and successors. One of the 
three died in the testator’s lifetime : — Held, that 
the testator was intestate as to the legacy of 
600^. and as to the share of surplus expressed to 
be given to that one who died. Gribnon v. Hale, 
17 8im. 129 ; 14 Jur. 27. 

Testator, by a will made since the statute 
1 Yict. c. 26, after directing payments of his 
debts, and bequeathing several specific articles 
of plate to his sister L., desired that all his 
other plate, jewellery, hooks, pictures, and 
other property, except freehold and leasehold 
property, should be sold, and the .produce, 
after cleilucting funeral and other expenses, 
be divided in equal parts amongst L., M., N., 
0. and P. ‘He then directed that his freehold 
house and his leaseholds, some of which were 
held for years, and others for years determin- 
able on lives, should be kept in hand and let 
to the best advantage, and the produce be 
divided every half year among the above- 
named L., M., N., 0. and P., or to their lawful 
heirs ; and in case of there being no heirs, the 
share or shares to be divided in equal parts 
among the surviving legatees. The testator 
at his death left L., his heiress-at-law and sole 
next of kin ; j\I., H., 0. and P. were not related 
to L., but were related to and capable of 
inheriting from each other ; M. died unmarried 
in the testator’s lifetime: — Held, first, that 
M.]s share of the residuary personal estate 
lapsed for the benefit of the next of kin ; 
secondly, that M.’s share of the freehold 
property did not lapse, but went to the iSur- 
viving devisees, the words “heir and lawful 
heirs ” referring to heirs of the body, and “ or ” 
being construed “and”; thirdly, that M.’s 
share of the leaseholds for years lapsed and 


fell into the residue, the words “ there being 
no heir” referring to an indefinite failure of 
issue, and the word “surviving” meaning 
“ other.” Harrh v. Davij^, 1 Coll. C. C. 416 ; 9 
Jur. 269. 

To A. and Ms Issue, Eemainder to Heirs 

of A.] — Devise to A. and his issue, remainder to 
B. and his issue, remainder to the heirs of A. 

A. dies without issue in the life of the testator ; 

B. dies in the life of the testator, leaving issue, 
who is also the heir of A. The issue shall not 
take an estate tail as issue of B,, nor the 
remainder in fee as heir of A. (roodriglit v. 
Wright, 1 P. Wms. 397. 


To A. and the Heirs of his Body.] — 

Lands are devised to A. and the heirs of his 
bodv. A. dies in the lifetime of the testator : — 
Held, that the devise thereby became void, and 
that the only son of A. could derive no ^title 
under it. Wipi-ns v. Wynjie, 3 Bro. P. C. 95. 

Devise of lands to A., and the heirs male of 
his body. A. dies in the life of the testator, 
leaving issue. ‘ The devise is void, and the issue 
cannot take. Hutton v. Sitnijson, 2 Vern. 722 ; 
Pre. Ch. 439 ; Gilb. Eq. B. 115, 120. 

A. devises lands to her sister B. for life, 
remainder to trustees to preserve, &c., remainder 
to the heirs of the body of B., remainder to her 
other sister C. for life, with remainders to trustees 
to preserve, &c., remainder to the heirs of the 
body of C., remainders over. B. died in testa- 
trix’s lifetime ; C, suffered a recovery, and then 
contracted to sell estate. On a bill by 0. against 
the purchaser Held, that B. would have taken 
an estate tail in the premises if she had survived 
testatrix ; and that having left an only daughter, 
C. could make no title, and therefore bill was 
dismissed. Amlrose v. Hodgson, 3 Bro. P. C. 
416. 

To A. or Ms Executors, &c.] — A legacy 

given out of the personal estate of the testator, 
in trust, to pay the interest to a legatee for her 
life, and after her death to pay the principai 
absolutely in certain shares to and amongst 
several legatees, and in case of the death of such 
legatees (naming them) or any or either of them 
before such their respective legacies should or 
might become payable, then the legacy, or part, 
of him, her, or them so dying, to go to his, her, 
or their executors or administrators, as part of 
his, her, or their personal estate : — Held, as to 
one of such shares to have lapsed, notwith- 
standing the intervening life estate, on the death 
of one of the legatees in the lifetime of the 
testator, and that the mention of the executors 
and administrators in the clause of the will did 
not amount to a substitution, so as to vest any 
interest in them and prevent the lapse. A 
legacy bequeathed out ot personal estate, also, 
after the death of a legatee, of the interest and 
dividends thereof for life, in precisely the same 
words, except that there was this further pro- 
vision introduced after the bequest to the several 
legatees ; “ And in case of the death of any of 
the said legatees before their legacies should 
become payable, then the said testatrix willed 
and directed that the legacy of each _ of them 
so dying should go to be paid amongst his, her, or 
their children, share and share alike, and in case 
of such decease of any of the said legatees with- 
out leaving a child or children, the legacy of him 
or her so dying should go to her or his executors 
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of the testator. JJone Y. Oxm, 13 Price, 332; To several as Joint Tenants.] — ^A. devises 

M‘Cle. 168 : 28 B-. E. 697 . ^ ^ the surplus of his estate to his two nephews, 

Legacy to a person, dead in the lifetime of the equally to be divided between them, and appoints 
testator, lapsed, although the words are, “ to M., his executor to lay it out for their benefit. One 
his executors, administrators, and assigns and of them, died in the testator’s lifetime. The 
pai’ol evidence inadmissible that the testator whole decreed to the survivor, not to the execu- 
hnew, at the time of making the will, that the tors, the testator not intending them any benefit, 
legatee was dead. Mayhaiih v. Broolis^l Bro. v. 1 Vern. 4:25. 

C. 0. 84. Where testator devises four parts of his per- 

Clift of residue to the widow for life, and sonal estate to B. and the children horn of her 
afterwards to fifteen designated persons, or body, and B. had no child at the date of the 
their executors, administrators, or assigns, and will, but had one child born afterwards, and 
to be absolutely vested on the testator’s death, B. -died in testator’s lifetime : — Held, that the 
,an<l to be payable at twenty-one, provided the legacy was not lapsed ; for B. did not take an 
widow had died ; — Held, that the shares of two estate tail, but as a joint tenant with the child, 
of the fifteen, who predeceased the testator, and that the child took the wdiole by survivor- 
lapsed. Leach v. Leach, 35 Beav. .185. ship. Biiffar v. Bradford, 2 Atk. 220. 

Testator gave the residue of his estate to his One joint legatee being outlawed, a codicil 
■ executrix, or her heirs, executors, administrators, revoked his share. The other takes the whole, 
or assigns. She died in his lifetime: — Held, it Aleaearider v, Alexander, 2 Yes. Sen. 645. 
was given her as executrix ; and she dying Devise of residue to A. and B. Codicil revokes 
before him, he is dead intestate as to the residue, every legacy, thing, and part as to A. B. shall 

.Stone V. Beans, 2 Atk. 86.* take the whole. Hiomjihrey v. Taylenr, Ambl. 

Bequest of the residue to A. for life, and after 138 ; Dick. 161. And see Bowsett v. Sweet, 
her death legacies were given to B., or to her Ambl, 175. 

pji’oper representative, in case she should not be If an estate is limited to two jointly, the one 
living at the decease of A., and four other persons, capable of taking and the other not, he who is 
-or their representatives or representative. One capable shall take the whole. i'/7. 138. 
of the four died in the life of A., the former If a man devises lands to A. and B. and their 
lapsed, and the last vested. Corh/n v. Fmioh, heirs, and A. dies in the life of the devisor, B. 

4 Ves. 419 ; 4 R. E. 254, shall take the W’hole land. Dams v. Kemp, 1 
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testator ; his share, as so much of the testator’s 
estate undisposed of by the will, shall go accoixl- 
ing to the Statute of Distributions. Bagwell v. 
Dr//, 1 P. Wms. 700. 

Bequest of residuary estate to accumulate tor 
ten years, and then to be distributed in ^ seven 
equal shares unto seven persons, named in the 
will, and appointment of the same seven persons 
residuary legatees, creates a tenancy in eommon, 
and the share of one dying in the testator’s life - 1 
time belongs to the next of kin of the testator. 
Kormmi v. Frace7\ 3 Hare, 84 ; 7 Jur. 763. 

Gift of share to the children of my late cousins 
W. and J,, share and share alike, at their respec- 
tive ages of twenty-one. This is a tenancy in 
common among those then living, and one of 
them dying in the lifetime of the testator, that 
share is lapsed. Martin v. Wilson^ 3 Bro. C. C. 
324. 

Bequest (charged upon land) to each and every 
the younger child or children of testator living 
at his decease, to be paid to sons when they 
shall severally and respectively attain the age of 
twenty-one, and to daughters at that age or 
marriage ; some not to vest until the time afore- 
said, but interest on the shares to be paid from 
the testator’s death, provided that, in the event 
of any of the sons becoming an eldest son, his 
share should be divided amongst his brothers 
and sisters : — Held, that the shares of two 
daughters who died under the age of twenty-one 
and unmarried did not survive to the others, but ' 
merged for the benefit of the inheritance, the 
gift not being to the younger children as a class. 
Carroll v. Barry ^ 15 W. E. 212. 

A testator gave a sum of money to^ be divided 
between the relations of his late wife, in such 
shares as if she had died a spinster , and intestate. 
The wife had sixteen next of kin at her death, 
five of whom died in the lifetime of the testator : 
— Held, that those living at the death of the 
testator each took a share, and that five shares 
w^ent to the residuary legatees. Ham's WUl,^ In 
re, 2 Sim. 106 ; 21 L. J,, Ch. 217 ; 15 Jur. 
1121 . 

A testator by his will gave several pecuniary 
legacies, including one to his son E., and'devised 
his freehold, copyhold, and leasehold estates to 
bis sons T. and A. as tenants in common, and he 
appointed them as his residuary legatees and 
executors. T. died, and hy a codicil the testator 
appointed E. executor in the room of T., and 
revoked the legacies given to A. and B, by the 
will, and he appointed them “ residuary legatees,” 
and he declared that the freehold and leasehold 
pi’operty comprised in his marriage settlement, 
and which he had power to appoint, should go 
to the residuary legatees, his sons A. and E. 
Held, that the moiety of the real estate devised 
by the will to T, had lapsed and descended on A. 
as the testator’s heir-at-law, he taking also the 
other moiety as devisee under the will. Windiis 
V. Windus, 6 De G. M. &; G. 549 ; 26 L. J., Ch. 
185 ; 2 Jur. (2C.S.) 269, 1101, 

A testator bequeathed several sums of money 
to several pecuniary legatees by name, including 
one of oOoL to his sister, and the residue of his 
personal estate “unto all the before-mentioned 
pecuniary legatees (with certain exceptions), to 
be divided among them in proportion to their 
respective pecuniaiy legacies : — Held, that the 
residue was not given to the pecuniary legatees 
as a class ; and that, the testator’s sister having 
died in his lifetime, the surviving pecuniary 
legatees w' ere not entitled to her share. , By a 


160 B 

codicil the testator, after reciting his sister’s 
death, bequeathed 50()Z. to a trustee for her 
children, but wms silent as to the residue 
Held, that the children were not entitled to 
their mother’s share of the residue, and that 
there wms an intestacy as to that share. GUm 
stm's Trust, In 2 J. & H. 656 ; 31 L, J., Ch, 
231. 

K. by will devises lands to trustees and their 
heirs, in trust that the profits should be equally 
divided between his wife and daughter during 
the wife’s life, and after her death he devised 
the same to the use of his daughter in tail, wdtli 
remainders over. The daughter died during the 
mother’s life -.—Decreed, this to be a tenancy in 
common betaveeii the mother and daughter; 
and that during the mother’s life the daughter’s 
moiety did not descend or result to the heir, but 
was an interest undisposed of, and in nature of a 
tenancy pur autre vie, and should go to the 
administrator of the daughter. Bhlllqis v. 
Phillips, 2 Yern. 430 ; Pre. Ch. 167 ; 1 P. Wms. 34.. 

Gift to A. for life, and afterwards to seven 
named persons equally, “ the share of each who- 
shall happen to die to be equally divided 
amongst the survivors, unless k. (one of them)- 
should die leaving children ; in that case, I 
mean that her children should inherit the share 
of the parent.” The seven all died before the 
tenant for life, A. being the survivor of them : — 
Held, first, that the seven took equally ; secondly,, 
that the children of A. took no more than one- 
seventh ; and thirdly, that the share of one of 
the seven, who predeceased the testatrix, was- 
undisposed of. CwmWidge v. Bous, 25 Beav.. 
409. And see StansfieUl, In re, 8tmisfield v. 
Stansjield, supra, col. 1602. 

To a Class.]— Ill gifts to a class the true- 

rule is that those membe.rs take the w’hole wdio- 
are capable of taking, however the incapacity of 
the others may arise. Where there was a devise- 
to the children of the testator’s late brother who 
should be living at his decease, or who should,, 
have died in his lifetime leaving issue living at 
his death as tenants in common Held, that the 
survivors took to the exclusion both of the issue 
of a child dying in the testator’s lifetime and of 
the testator’s heir-at-law\ Coleman v. larroni, 
35 L. T. 614 ; 25 W. R. 137. 

A testator devised five freehold houses to “ all 
and every the children of niy late brother J. G. 
w^ho shall be living at my decease, or wdio shall 
have died in my lifetime leaving issue living at 
my death, in equal shares.” By a codicil, after 
reciting that some of the children of his late 
brother J. C. had lately died without issue, he 
revoked his previous devise, and devised one of 
the houses to A., and the remaining four in the 
same terms as the original devise. Four children 
of his late brother were living at tlie testator’s 
death, and one other child died in his lifetime 
leaving children living at the testator’s death : — 
Held, that the four children who survived the 
testator took the wd-iole property. Coleman, In 
re, 46 L. J., Ch. 33 ; 4 Ch. 1). 165. 

A father directed the residue of his estate to- 
be divided into fourteen equal parts, and gave 
one such part to the daughtei's of his late niece, 
and one other part to each of thirteen persons or 
such of them as should, be living in England at 
his death : — Held, that there was an intestacy 
as to the share.s of the persons who wrere not 
living in England at the time of his death. Boss- 
V. lies, 20 W. E. 858. 
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Grift to B. for life, witli remainder to the 
children of B. living at his decease equally 
between them. B. died in the lifetime of the 
testatrix, leaving three children, one of whom 
afterwards died in the lifetime of the testatrix : 
-—Held, that there was no lapse of the third part 
of the, legacy by the death of one of the children 
of B. after him and before the testatrix, and that 
the two surviving children were entitled to the 
whole legacy. Lee v. -i Hare, 250 ; 14 

L. J., Gin 346 ; 9 Jur. 247. And see id, 24, 

The testatrix be([ueathed 1,500Z. to M]‘S. B. 
for life for her separate use, with remainder to 
her liusband for his life, and with remainder to 
all and every the child and children of Mrs. B. 
living at her decease in equal shares ; afterwards, 
by fT codicil, the testatrix revoked the said 
legacy of 1,500/. given by her will to Mrs. B., her 
husband and children, and instead thereof gave 
1,000/. to each of them upon similar trusts for 
the said Mrs. B,, her husband and children, as 
were contained in her will as to the 1,500Z. The 
legatee, Mrs. B., died in the lifetime of the testa- 
trix. leaving her husband and seven children. 
One child afterwards died in the lifetime of the 
testatrix : — Held, that the husband and six 
children who survived the testatrix were entitled 
to 8,000/. to be settled for the benefit of the 
liusband, with remainder to the children. As to 
the legacy in respect of any child of Mrs. B.who 
{if Mrs. B. had herself survived the testatrix) 
should have survived the testatrix, and died in 
the lifetiin(3 of Mrs. B., qusere. Id, 4 Hare, 
225, 

Bequest to A. B. for life, and after his death 
to “all the present born children of A. B. 
equally.” One of them died between the date of 


H. canal, which, upon that person’s death, were 
transferred into the names of “ F. S. and wife,” 
the wife having been her father’s administratrix. 
F. S. was ever afterwards, until his death, treated 
by the canal company as proprietor of the shares, 
and received the dividends upon them, and was a 
member of a committee which, by the company’s 
act of parliament, was required to consist of 
proprietors of two or more shares. F. S. be- 
queathed “all my shares in the canal naviga- 
tion,” and all other his personal estate, to trus- 
tees, in trust for his wife for life ; and after 
her death, if he should leave no issue (which 
happened), in trust to apply the same equally 
between all and every his brothers and sisters, 
their respective executors, administrators, and 
assigns, absolutely and for ever. The testator 
had no canal shares at all, unless those so trans- 
ferred into, the names of himself and his wife 
could be considered his. Two of his brothers 
and a sister, who were all living when he made 
his will, died in his lifetime : — Held, that the 
representatives of the brothers and sister who 
died in the testator’s lifetime were not entitled 
to any share of his personal estate under his will, 
but that the whole vested in the brothers and 
sisters who survived him. Shuttlewortk v. 
Qreave,^ 4 Myl. & Or. 35 ; 8 L. J., Ch. 7 ; 2 Jm'. 
957. 

By a marriage settlement funds were settled 


of there* being no child born, but no clause of 
survivorship and accruer as to shares of children 
dying under twenty-one. There were five children, 
of whom four attained twenty-one. and the fifth 
died an infant : — Held, that the whole fund 
vested in the four children who attained twenty- 
one. Colley, 1% re, L. B. 1 Eq. 496 ; 14 W. E. 528. 

A testator bequeathed his residuary estate in 
trust for all and every his children and child 
then born and thereafter to he born, who being 
a son or sons should attain twenty-one, or being 
a daughter or daughters should attain or marry 
under that age, in equal shares as tenants in 
common; and if there should be but one child, 
then the whole in trust for that one child. And 
he declared that the share to which each of his 
daughters, on her attaining twenty-one, or marry- 
ing under that age, should become entitled under 
the trusts aforesaid should be held by the trustees 
in trust for such daughter for her life, and after- 
wards for her children Hekl, that the children 
of a daughter who died in the lifetime of the 
testator did not take any interest. Stewart v. 
Jones, 3 Be a. & J. 532 ; 5 Jur, (N.S.) 229 ; 7 
W. E. 184. 

A father made a general gift by will of his rea^ 
and personal estate , to trustees upon trusts foi 
sale and conversion, and to hold the proceeds in 
trust for all Ms children who being sons should 



attain, twenty-one, or being daughters should 
attain that age ox marry, the share of each of his 
sons to be for his own absolute use and benefit. 
And he directed that the share of each of his 
daughters should be held upon trusts in e:ffect 
for herself for life for her separate use, and after 
her death for her children. The will contained 
provisions for substituting the issue of sons dying 
in the lifetime of the testator for the sons, but no 
similar provision for the case of daughters. ^ A 
daughter having died in the testator’s lifetime 
leaving children who survived him : — Held, that 
the gift of the daughter’s share did not fail, and 
that her children were entitled, Spmhm Iti re, 
ll'iisworth V. Speahnian, 46 L. J., Ch, 608 ; 4 
Ch, a 620 ; 35 L. T. 731 ; 25 W. K. 225. 

A testator bequeathed the residue of his 
personal estate to trustees upon trust for a 
nephew and three nieces by name, equally 
between them ; and he declared that his trustees 
should retain the share of each of his nieces, upon 
trust to pay the income to her during her life, 
for her separate use without power of anticipa- 
tion, and after her decease, as to the capital 
thereof, upon trust as she should by will appoint, 
and in default of appointment, upon trust for her 
child or children, sons at twenty-one and daugh- 
ters at twenty-one or marriage, equally between 
- them if more than one. One of the nieces 
married, and died before the testator, leaving an 
infant daughter her surviving Held, that the 
share of the deceased niece had lapsed, and that 
there was an intestacy in respect of it. Stewart 
v, Jonea (supra) followed, Vnaworth v. Sj/eahman 
(supra) disapproved. RoheHs, In re, Tarleton 
Y. Bruton, 53 L. J., Ch. 1023 : 32 W. R. 986. 
Affirmed 30 Ch. D. 234 ; 53 L. T. 432--C. A. 
And see Asjrhiall v. Bueluimih, supra, col. 1605, 
and Fullfonl v. FuUford, supra, col. 1602. 

Gift whether to Class or to Personae Besiguatse.] 

— ^A testator gave after the death of A., one of 
his children, to such of his other children as 
should he living at tbe death of A. : — Held, this 
was a gift to <a class, and that one of the childien 
having died before the testator, the survivors 
took the whole. Crutte v. llutcdl, 4 Brew. 215 ; 
6 W. R. 271. 

An aunt gave personal estate in trust for all the 
nephew's and nieces of her late husband w'ho 
were living at the time of his decease, except A. 
and B. as tenants in common. Two nephews, 
wffio w'ould otherwise have taken under the 
bequest, died before the testatrix, one before and 
the other after the wall ; — Held, that the gift 
was to a class, and not to designated persons, 
and therefore that there was no lapse, but the 
fund was divisible among those of the class wffio 
survived the testatrix. Diamond v. Doafoch, 
L. R. 10 Ch. 358 ; 33 L. T. 217 ; 23 W. R. 554. 
And see StansfieM, In re, supra, col. 1602. 

A testator directed that his debts shoidd be 
paid by his executors ; he then gave twm legacies, 
one to one of his executrices, to be paid to her 
in addition to what was afterwards devised to 
her ; and gave the residue of his personal estate 
and all his real estate to five persons, whom he 
appointed executors, in equal shares, as tenants 
in common : — Held, one of the five devisees 
having died in the testator’s lifetime, that as 
between the heir and devisees the lapsed share 
was in the hands of the heir, liable to boar a 
rateable proportion only of the debts and legacies. 
DeaeoeJi v, Peaeoelt, 34 L. J., Ch. 315 ; 11 Jur. 
(K.S,) 280 ; 12 L. T. 299 ; 13 W. B. 516. 


Gift to a Class and Hamed Individuals.]— 

Bequest of residue to the chihlren of A., the 
children of B., to C., to the children of B., and 
to E., in equal shares. Revocation by codicil of 
the gifts to C., and to the children of A., with a 
declaration that they should not be residuary 
legatees Held, the gift of residue was to the 
residuaiy legatees as a class, notwdthstatuliiig 
that some oflhe individuals to take w'ere_ named ; 
and that the effiect of the will and codicil, taken 
together, w'as to give all the residue to the lega- 
tees whose bequests were not revoked. Clarlb 
V. Pliillq}S, 17 Jur. 886. 

A testator bequeathed the residue of his pro- 
perty equally to all and every the children of IL B. 
and^B. B. who should be living at his decease, 
and to ten other persons by name ; and one of 
the latter died in the testator’s lifetime : — Held, 
that the ten persons named were not members- 
of a class, and that the share of the deceased 
legatee lapsed. Clarh v. Philll})^^ (supra) eom- 
mented on. Clmplhi's Trust, In re, 33 L. J.. Otu 
183 ; 3 H. R. 289 ; 9 L. T. 677. 

Bequests to a brother for life, and at his death 
to be equally divided amongst liis surviving 
children “and my niece R.”: — Held, that this 
was not a gift to a class ; and, R. having died 
in the life of the testator, that R.’s share lapsed. 
Dralieford v. Dralieford, 33 Beav. 43. And 
sec Asj)inall v. Duokworth, sup>ra, col. 1605. 

A gift in a wdll “equally amongst all the . 
children of R. W., the child of W. W. and L,, 
his wife, and A. W., the widow of H. B. W., 
share and share alike,” is not a gift to a class : — 
Held, therefore, that there wms an intestacy as 
to a share of the child of W. W. and L., his- 
wife, such child having predeceased the testator. 
Allen, In re, Wilson v. After, 44 L. T. 240 ; 29- 
W. R. 480. 

Where there wms a gift of residue among such 
of the children of A. as are now alive, and four- 
teen named persons, and there w'ei'e no chile Iren 
of A. : — Held, that there was no lapse, but the 
residue was divisible among the fourteen pjersons 
named. Spiller, In re, Spiller v. Madges or 
Madge, 50 L. J., Ch. 750; 18 Ch. B. 614; 45 
L. t! 41 ; 29 W. R. 782. 

Testator devised, tliat in case of failure of 
issue descending from himself and ^ his wife, a 
trustee and his heirs should stand seised of free- 
hold lands, for the use and benefit of B. W. and 
his cliildi-eii, share and shai-e alike, at his dis- 
posal. B. W. died in testator s lifetime : — Held, 
that the children of B. W. took tbe entire 
interest in those lands as tenants in common. 
Hayes v. Ward, 2 Ridgw. P. G. 85. 

A testator gave freeholds and 1 easel lolds to 
trustees, upon trust to pay the income to C. 
for life, or at their discretion to invest it, with 
remainder to his children, and in defaidt of 
children, on trust to sell and divide the produce 
in manner afterwards directed. He made similar 
gifts for the benefit of bis other childrej; and 
their issue, and directed the trustees to divifle 
the produce in sixths, and apply one-sixth to 
the purchase of an annuity to 0. Cb died witli- 
out children, and the trustees sold : — .Held, that 
the one-sixth of the product of the sale w’as 
undisposed of, and w'cnt to the next of kin of 
the testator. Walters v. Corpe, 16 Jur. 764. 

A testator having five daughters gave a legacy 
to one, and the residue to the remaining four 
(by name) “ and their issue ” : but he afterwarrds 
directed that any subsecpient born daughters and 
their issue should be entitled to equal shares 
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witli the four daughters. One of the four died died in the lifetime of the testator did not lapse 
•without issue in the life of the testator : — Held, by their death ; that the surviving partners were 
that there was no intestacy, that the daughters the persons to receive and give receipts for the 
took as a class, and that those who survived took share of the residue attributed to a joint debt, 
absolutely. Stanhope^ s TrtistsCI^^ 27 Beav. and that it was not necessary, before carrying 
201. over the shares in this suit, to inquire into the 

A testator by his will gave his residuary estate state of the accounts as between the surviving 
to trustees in trust for five of his children (naming and the representatives of the deceased partners ; 
them), and such of my child or children, if any, that a claim made by the representatives of a 
hereafter to be born as shall attain the age of partner beneficially interested lii a joint debt 
twenty-one years or marry, in equal shares 
tenants in coniinon, but subj eel 

any 


as was a sufficient claim, although such partner 
as to the share of was not the last survivor of the partners in the 
daughters, whether now living or a child firm to which the debt was owing; that the 
hereafter'tobet3orn, to the trusts following. The share of the residue attributed to a debt, in 
testator had six children only— viz., the five respect of which no claim was made, belonged 
named and one other — ail of whom had attained to the residuary legatees ; that tlie amount of 
twenty-one at the date of the will. Two of the the residue, whether as exceeding or falling short 
five named died in the testator’s lifetime without of the amount of the unpaid debts, did not afiect 

; Held, that the gift was a gift to a class, the construction of the will. Philips v. PhUipii^ 

and not to individuals. ' StanhopPs Tmds^In 3 Hare, 281 ; 13 L.J., Ch. 445. 

(supra), followed. Jackson, In re, Skiers v. Ash- Testator bequeathed 1,U00Z. to the trustees of a 
W 07 ‘fh,y 2 W. E. 194. chapel ‘‘ towards the reductioii of their del>t on 

Testator gave to trustees all his estates upon the chapel,” and after certain other gifts he 
trust to sell and directed that the proceeds of bequeathed the residue of his personal estate to 
sale should be part of his personal estate and be the treasurer of the fund called the S. fund. ^ Ha 
kibject to the dispositions concerning his rcsi- then charged all his legacies bequeathed to ebari- 
duary estate, and after giving legacies — one to table purposes on his bank and India stock, &c., 
E. A., and another to the children of J. B. — he and gave all his real estate to trustees upon trusts 
gave ’thc residue unto and equally amongst all for sale, with a direction to apply the proceeds in 
the children of his brother-in-law, J. I)., and the part payment of the legacies bequeathed^ by lus 
said E. A., and directed that the same should be will and not being charitable. On a suit insti- 
vested legacies at the time of his decease. E. A. tuted for the administration of the testators 
died before the testator, leaving children living estate, and the usual inquiries having been 
at the testator’s death. Three children of J. D, directed, the chief clerk found that the testator 
were living at the testator’s death. Held, that had no real estate, but was possessed of some 
E. A. would, if living, have taken a share of the Tothill Fields Improvement bonds, ^leaseholds, 
residue andLiot his children, and that, as he and considerable personal estate. ^ That there 
died before the testator, the share which he had been a debt on the chapel ^which had long 
would have taken belonged to the three sur- before the date of the testator’s will been paid 
vivinG' residuary legatees, not as a class with off. That there was no fund answering to the 
E hut under the special term of this will, exact description of the S. fund; but there were 
leather, stones Trusts, In re, 52 L. J., Ch. 75 ; two funds, the W. fund and the T. fund, the 
99 Oh D 111 • 47 L. T. 538 ; 31 E. 89. names of which were nearly resembling the b. 

"" • • ’ objects of which were somewhat 

To Creditors.! - Testator bv his will similar. On the seveinl qiiestions arising in ^ 

declared that one-li£tuhf the residue of his per- 

wml estate should be divided amoiiatst certain of was discharged, the gift to the tiustees was ,ooa. 
hircrertftoh iXei in a schedule to his will. That as there was no contest between the W. 
tih sd ediiie ei.nhu both the names of the fund and the T. fund, there was no mt^taoy; 
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to be paid, IncludiBg ‘‘ the unpaid4ii-Ml debts 
proved on the estate of ” himself and his father, 
who were banknipts in 1822 : and he directed 
his executors to pay to the official assignee, in 
trust for all the creditors under the commission, 
so much money as would make the dividend 
equal to 20,s. in the pound on the debts so proved : 
—Held, that the official assignee was entitled to 
receive the amount found to be due to the credi- 
tors, less legacy duty ; and that the shares of 
those who died before the testator did not lapse, 
but were payable to their representatives. Turver 
V. MaHhi, 26 L. J., Ch. 216 ; 3 Jur. (N.S.) 397 ; 

5 W. B. 277. 

To Debtor.] — A. devises to B. 400Z. which 

he owed him, provided he should thereout pay 
several sums to his children ; the rest he freely 
gives him, and directs his executors to deliver 
up the security, and not to claim any part of the 
debts, but to give such release as B., his execu- 
tors, &c., should require. B. dies in the life of 

: — Decreed, this was a lapsed legacy. Mliot 
V. I)ax:enpo‘)% 1 P. Wms. S3 ; 2 Vern. 521. 

return A. his bond,” in a will is not a 
release, but a legacy ; and having lapsed, the 
bond remains in force against a surviving co- 
obligor. Maitland>Y.AdAiU\S^O's.2Sl. 

J . bequeathed in these words : “ I give to 

the sum of lOOZ. which he owes me on mort- 
gage of his estate in {Shropshire, and I further 
onler my executor to give him up all bonds 
owing from him to me, and which shall be found 
in my custody at my decease, wdth all interest 
due thereon.”* N. had given the testator a bond 
as a collateral security for the mortgage money. 
N. died before the testator. This is a lapsed 
legacy, and tbe executor of N. must pay the 
money. 2'oplh v. Baker ^ 2 Cox, 118 ; 2 B. R. 
21 . 

In order to prevent a legacy from lapsing by 
the legatee’s death, it is necessary to substitute 
anothcu’ legatee in his stead. Id. 119. 

ISequest by obligee to one of joint obligors of 
debt. <]iTe on bond in these terms : “ I remit and 
forgive to A. the sum of 500Z,, which he stands 
indebted to me on his bond ; and I direct said 
bond to be delivered up to him and concelled ” : 
— Held, merely a personal bequest to A., and 
lapses by his death in lifetime of testator ; there- 
fore surviving obligors and representatives of A. 
are not released from bond. ' Ison v. Butler, 2 
Price, 34. 

Plaintiff’s grandmother by her will forgave her 
son-in-law C. a debt of oOOZ., due to her on bond, 
wdiich she desired her executors to deliver up 
to be cancelled. The legatee died in the life of 
the testatrix : — Held, that plaintiff, as represen- 
tative of 0., should have the benefit of the 
discharge of this debt, and decreed that the bond 
should be delivered up to be cancelled. SlMhorj} 
V. Moxo 7 i, 3 Atk. 581. And see S. (7., 1 Ves. Sen. 49. 

Crift over after Absolute Interest— Death of 
First Donee.] — If a testator possessed of a specific 
chattel, or chattel real, bequeath itto A. and the 
heirs of his body, and in default of such issue 
to B., the death of A, in the testator’s lifetime 
without issue does not enable B., though sur- 
viving the testator, to take under the will, but 
cjuises a lapse. JBarru v. Baris, 1 Coll. C. C. 
416 ; 9 Jur. 269. 

Devise of lODZ. and of 50Z. per annum to A. 
and his heirs, and if A. die without heirs then to 
a charity ; A. dies without issue, living the tes- 


tator : the will void as to the whole, and the 
charity cannot take. Att.-Oen,'^. Gill, 2 P. Wms. 
369. 

A legacy to the testator’s daughter, with a 
gift over, in the event of her dying unmarried, 
to such of the testator’s other children as she 
should appoint, and in default of appointment to 
and amongst his other children equally, is not 
an absolute gif t, and does not lapse by the death 
of the daughter nnmaiTied in the lifetime of the 
testator ; and consequently, the power of appoint- 
ment not having been exercised, one of the 
testator’s other children was held to be entitled 
to a distributive share of his sisters legacy, 
with interest in the absence of laches on his 
part, from the death of the testator in 1847, 
according to the express trust in the will. Eel- 
left V. Kellett, Ir. B. 5 Eq. 298. 

A testator gave all his residuary estate to his 
wife, her heirs, executors, and administrators ; 
but “if she should die intestate,” then over. The 
wife died in the testator’s lifetime : — Held, that 
the gift over was inoperative, and the bequest 
lapsed. Hughes^. Bllis, 20 Beav.193 ; 24 L. J., 
Ch. 351; 1 Jur. (N.s.) 316 ; 3 W. B. 310. And 
see Andrew v. Andreio, 1 Coll. C. C. 690. 

A testator gave and devised to his brother all 
his real and personal estate and effects whatso- 
ever and wheresoever, with full power to dispose 
thereof by deed or will, and then provi<led that if 
his brother should not dispose thereof the real 
estate should go to H. for life, with numerous 
limitations over. He then bequeathed his fur- 
niture, (kc., to executors, as heirlooms, and gave 
all the residue of his estate and effects to the 
executors upon trust, after the decease of the 
survivor of his brother and himself, to sell and 
dispose thereof, and invest in other real estates 
to be settled to the same uses as he had declared 
concerning the real estates devised by his will, 
with powers of investment in the meantime. 
The brother died before the testator. On the 
death of the testator, in 1803, H. entered into 
possession, and held the estates till his death in 
1869. On the death of H. the persons entitled 
under his will took possession of the property, 
which was then claimed by the persons entitled 
under the limitations in the will of the original 
testator Held, that though the first clause in 
the will amounted to an absolute gift, the whole 
will shewed a clear intention to give the testator’s 
brother an estate for life only with a po’tver of 
appointment, and as that power of appointment 
had not been exercised, the limitations over took 
effect. Striuqer, In re, Shaw Ford, L. J., 
Ch. 633 ; 6 Ch. D. 1 ; 37 L. T. 233 ; 25 W. B. 
815. 


Lapse of Gift in Trust— Effect on Interest of 
Beneficiary.] — Trust legacy cannot la[)se by 
death of trustee. Moqqrkhje v. Tlmchwcll, 3 
Bro. C. 0. 517. Affirnied 13 Ves. 416 ; 6 It. B. 
76. . 

I Estate devised to a body corporate, which 
cannot take by the Statute of Mortmain, in 
trust to sell and apply the [)roceeds for persons 
competent to take; though the devise of the 
legal estate is void in law, yet the trust shall not 
be defeated. The heir-at-law therefore con- 
sidered as a trustee for the purpose. Sonhy v. 
Clochnahers'^ Co., 1 Bro. C. C. 81. 

Devise to trustees for a charity ; the trustees 
die in the testator’s lifetime. This subsists in s 
equity, though lapsed at law. Att.-Gen. v. 
Ilichnan, W, Kel. 4. 
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Of Grift subject to Charge — Effect ou personalty was insufl&cient to^ pay his cleMs 
rharcree 1— As \or\^ as the fund itself exists (except as aforesaid), the deficiency was to he 
which a leoucy is charged, though it paid out of the realty directed to be sold. By 
devolve either upon the heir or the executor, a codicil the testator revoked the gift of one 
take it. kibiect to the charge. Bilh v. of the fomth shares in the proceeds of the 
2 4tk 605 estate, and gave such proceeds, sub;)ect to the 

A tikator benueathed leaseholds, subject to widow’s life interest and such deficiency of 
the payment thereout of an annuity to A.’ He personalty, to pay debts, as to 1)002. for certain 
off(.‘iwqrds assigned the leaseholds on other persons, and he declared that the lesulue of 
km^ts ' and reserved a power to appoint a like clear proceeds should form part of the residuary 
annuity to A. Subseciuently he confirmed his personalty. E. died before the testator, 
tm ^St he did not, in teims, execute his pow^ Issuer-Held, that although the devise of the 
T-fold that the annuity failed. Coioper v. M. estate to E. had lapsed, that estate, and not 
1 /- ni-fli) ‘'>2 Beav 223. the residuary personalty, must bear the debt 

" Tho tekator directed the share of one of the owing to E. Although a testator makes it a 
-nprihows to he snhject to the payment of lOOZ. to condition of a devise that the devisee should do 
The larc did not amount to lOOZ. :-Held, something, the devisee by refusing to perfonn 
thatW took the share, so far as it went, towards the condition, or dying before it be 

t o lOOZ Arnnmnlth, In re, 2 De G. F. & J. performed, cannot deprive the person who is tp 
2n . 30 L J Ch. 148 ; 7 Jur. (N.s.) 9 ; 9 W. E. have the benefit of the condition from such 
4/4 , 3U -b. tJ., V.U. X , V ^ : hQiiefLt ; and there is no distinction between a 

* condition to pay a sum or an annuity, or to give 

Of Gift sublect to Condition — Effect on a valuable thing to a legatee, and a condition 

Persons taking Benefit of Condition.] — E. that the personal estate shall be exonerated 
devises lands to his second son T., upon condition a debt. AVZs In r/3, Aw*A y. Atrh, 21 Ch. D. 
to^T. ^his heirs should pay u/t.’s children 431 ; 47 L. T. 36 ; 31 W. E. 94. 

90Z to he equally divided among them, and on „ ^ 

default of payment a clause of entry or distress. Of Prior Gift— Effect on Executory 

T died in the testators lifetime ; the son of the Gift Over.] — xS'd^e Vested Contingent and 
eldest son of the testator entered on the lands as Future Interests. 
heir-at-law, and sold them. The legacy to the 
<ihildren of T.. the testator’s second son, is a 

continuing charge on the land in the hands of b. Interests Undisposed of. 

the purchaser, and they are entitled to be satis- undisposed of— Gift on Condition 

fied for the same, with interest. M igg v. E///*/, i__p)evise on condition to pay 500Z. 

1 Atk. 382. _ _ ^ mfmths. uDon trust to pay the interest to 
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Heir, Title of.] — In case of the lapse of a real 
estate the heir takes. Cam^lrldge v. JRo'iiSy 
8 Yes. 2.5. 

W. H. by will devised the perpetual advowson 
of S. to W, C., upon trust to present his son to 
the living ; and that, if the church shall nest 
after his death be full of an incumbent, then 
to sell the perpetuity, and to apply the prolit 
arising from the sale first to the payment of 
debts,' and then to distribute the surplus in 
thirds to his daughters. The trustees presented 
the son, who died before the advowson was sold, 
leaving an infant daughter, who brought her bill, 
insisting upon a resulting trust in the advowson 
to her, as heiress-in-law, after debts and legacies 
paid : — Held, that the whole legal estate being 
devised away, there conklbeno resulting trust for 
the heir. At common law, where an estate is 
devised to trustees and their heirs, the whole is gone | 
from the heir ; but in equity there may be a 
beneficial interest remaining to the heir upon 
the trust. It is a certain rule in equity, that 
where an estate is charged with an incumbrance 
for payment of debts, and after such payment 
the surplus is given over, the whole property 
vests in the residuary legatee. Haioltins v. 
Cliaiipcl^ 1 Atk. 621. 

A testator died in 1821, having devised and 
bequeathed his real and personal estates to 
trustees upon certain trusts. In 1826 a bill was 
filed for the execution of the trust as to the 
personal estate. In 1847 a supplemental bill 
was filed, raising questions on the wall as to the 
real estate, in which the heir, who was then 
unknown, was interested : and in 1849 another 
supplemental bill was filed to bring the heir, 
who was then ascertained, before the court : — 
Held, that the heir was barred, by lapse of time, 
from claiming the real estate adversely to the 
trustees ; but that he was not barred from 
claiming part of the real estate as being, in the 
events that had happened, undisposed of and held 
by the trustees in trust for him. Siumoius v. 
Rudall, 1 Sim. (N.S.) 115 ; 15 Jur. 162. 

Where Gift in Trust, hut no Trust 

declared.] — Devise to trustees for ninety-nine 
years upon the trusts hereinafter expressed, and 
from and after the expiration or other sooner 
determination of the said term in strict settle- 
ment. The term, no trust being declared, 
decreed to attend the inheritance, according to 
the limitations of the will, and no resulting 
trust for the heir uj)on ap])arcnt intention to 
devise immediate estates, subject to the term, 
not future estates, expectant on its determination. 
Shlnetf V. Sltdlpy or Miller, 19 Yes. 352 ; Coop. 
206 ; hi E. E. 247. 

Testator devised all his freehold estates to his 
most <lutiful and respectful nephew, E. E., “upon 
the trusts and for the uses following ” ; but rlid 
not declare any use or trust except as to one of 
his estates -Held, from the context of the will 
and a codicil thereto, that there was no resulting 
trust in favour of his son and heir as to anj?- pait 
of his estates, Hiujlies v. 13 Sim. 496 ; 

7 Jur. 523. 

Attempts to Exclude.] — A testator gave 

his real and personal estate to trustees for his 
sister. By a codicil he gave a legacy to his 
eldest nephew, whom he called his heir-at-law ; 
and he directed that the codicil should not give 
to his trustees, for the benefit of his sister, any 
after-acquired freeholds or copyholds ; but that 


the same as to freeholds should descend to his 
heir-at-law, and as to customary estates to his 
customary heir. At his death his sister was his 
heiress-at-iaw and customary heir : — Held, that 
she was not excluded from taking by descent the 
after-acquired copyholds. Gonlil v. Gtmld, 32 
Beav. 391. 

A bare intention, or even negative words, will 
not exclude an heir-at-law from insisting on a 
resulting trust ; but a man, by empoweiing other 
persons' to dispose of his estate, disinherits his. 
heir as much as by his own actual disposition ; 
therefore where a testator appoints his execu- 
tor to sell his estate it is tmuied into i)er- 
sonal assets, and leaves no resulting trust for 
the heir ; but if the testator says, “ I will ray 
heir shall sell the land.” he is not obliged to sell 
it. Cooli y. Bibclien-field^ 2 Atk. 566, 568. 

Upon a devise o*f personal and real estiitc for 
sale, to be held by the trustees as a fund of per- 
son ak estate only, and no part by reason of any 
event to lapse or result for the benefit of the 
heir-at-law ; and the testatrix, after bequeathing 
certain legacies, directed the residue of her estate 
to be paid and applied as she should thereafter 
appoint, and she made no appointment : — Held, 
that the heir was entitled to the proceeds of the 
real estate undisposed of by the will. Fitch y» 
Weder, 6 Hare, 145 ; 17 L. J., Ch. 361 ; 12 Jur. 645. 

Next of Kin— Title of.]— The legal interest in 
a lapsed legacy is in the executor ; but the bene- 
ficial is in 'the next of kin of the testator. As 
an heir does not take real estate by the intention 
of his ancestor, but by act of law, so, with 
regard to the personal, the next of kin take in 
succession ab intestato, and not by the intention 
of the testator. Obve/b v. Owen, 1 Atk. 496. 

A legacy to the next of kin does not exclude 
him from taking the residue. Atf,-Gen. v. 
Parhvn, Ambl. 568. 

The next of kin of a party who died leaving 
a codicil, but no will, allowed to take the residue, 
upon giving recognisances to refund in case a will 
should be found. Balicwidl v. Tag art, 3 Y. k. C. 
173 ; 2 Jur. 699. 

Ecsiduary bequest cancelled by striking through 
with a pencil all the general description, with 
notes in pencil in the margin, indicating altera- 
tion, and a different disposition of certain articles,, 
a resulting trust for the next of kin. Jlencc v. 

18 Yes. 348. 

The next of kin stands as to personalty in the 
same position ns the heir-at-law as to realty, 
and the person claiming against him must make 
out his title. Undencood v. Wing, 4 De G. M. G, 
633: 24 L. J., Gh. 293: 1 Jur. (x.S.) 169; 

W. E. 228. 

Testator gave a sum of money to trustees, in 
trust only and for the use and' benefi,t of ills 
adopted daughter, and which he desired might 
be paid to her and to be settled on her during 
her life in case of her marriage, or in case she 
did not marry then the interest of the money, 
being vested in government securities, to l>e paid 
to her, and in the event of her not marrying or 
dying then the money to go to his nephews. The 
daughter married and shortly aftcrwai’ds died' 
without issue : — Held, that her husband, who- 
harl taken out administration to hejvand not the- 
testator’s nephews, was entitled to the fund. 
Mawhim v. Ilawhhis, 7 Sim. 173. 

A testator directed his trustees to sell his 
leaseholds, and stand possessed of the moneys to- 
arise therefrom as part of his personal estate. 
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He gave the residue of his personal estate to trus- in lieu gave 
tees, and directed them to sell his real estate and 11. his wife a 
to stand possessed of the ]) reduce of the sales of no children, 
the real estate, and of his leasehold estate, and of sink into the 
his residuary personal estate, upon the trusts his represent 
thereinafter declared. As to one equal fourth interest thei 
part thereof, in trust for A. ; as to one other intestate as i 
equal fourth part thereof, in trust for B. and residuary est 
her children ; as to one other equal fourth })art out of the re 
of the residue of the moneys to arise from the which was 
snle of his real estate, upon trust for C. and her L. J., Ch, 
children ; and ns to the remaining equal fouidh 545. 
part of the residue of the moneys to arise from A testator 
the sale of his real estate, upon trust for D, and property she 
his children. He then gave power of mainten- parts as he 
and advancement for the children, in which date of his d 


aiice 

no distinction was made between the different 
fourth pai'ts : — Held, that there was intestacy as 
to two fourth parts of the leaseholds and personal 
estate. Snjmour^ Li rc. 14 Jur. 585. 

A testator juade a general bequest to two 
persons, and in case of their decease to their 
executors and administrators. Both the legatees 
died in the testator’s lifetime, one of them having 
bequeathed to the testator the residue of her 
property, wdiich included the share of the 
testator’s property ^vhich passed to her repre- 
sentative : — Hcl<l,' that tliis share was not to be 
treated as forming part of the testator’s estate, 
and so distributed again undei* his will, but went 
to his next-of-kin as undisposed of. Valdez’ 
Tnida, In re. 58 L. J., Ch. 861 ; 40 Ch. D. 159 ; 


there was an intestacy as to the share of E., so 
that E. herself, who, with three other children, 
survived the testator, was entitled as one of the 


Attempts to Exclude.]- 


-Where there is 
no gift of the undisposed- of residue, a testator 
cannot by negative words exclude one of his 
next of kin from participating in it. Joliimm v. 
Johmon^ 4 Beav. 618. 

Where a will declared that “ testator’s widow 


property,” but contained no disposition of the 
property, it was treated as an intestacy, and 
the widow and child held entitled to a share of 
the imdisposed-of residue. 

Testator gave real and personal estate to one 
daughter, in satisfaction of her child’s part of 
whatsoever more she might have expected from 
him or out of his personal estate ; he also gave a 
provision to his wife in full of her dower, thirds, 
or other claim at law or in equity, or by any 
local custom, to aiiy other part of his real or 
personal estate ; and residue to his other daughter. 
Upon her death in his life, he by codicil gave it 
according to the appointment of his wife. The 
powder not being’ duly executed, the residue goes 
accordiTig to the statute as undisposed of, and the 
widow and daughter aj’c not barred. Plclierinf/ 
V, Stani’t'oed (^LoriT). B Ves. 3.55. Affirmed Id, 492. 
And see 2 Ves. 272;581. 

A- devises to B. and C.. his wife's children, as 
he called them (not owning them to be his), 
ten shillings apiece, and no more, and gave the 


and declaration, she couhl or might have at the 
time of my decease, of, in, to, or out of any part 


by virtue of any settlement or other writing by 
him at any time made upon or in favour of hi.s 
said wife, or as for or oii account of any dower 
or thirds which she, my said wife, might, could, 
or would in any manner have claim, cViallenge, 
or demand, out of or upon, or from or in respect 
of, any part of his estate or effects in any manner 
howsoever.” The testator died, leaving a wife 
and several children ; and in the events that 
happened there was an intestacy as to a part of 
his personal property: — Held, first, that the 
testator’s widow was excluded by the terms of the 
will from a distributive share of the property so 
undisposed of ; secondly, that the annuity of 1,200L 
was not nerpetual, but that on the death of such 
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support, and therefore it was his intention that 
they should not, nor should any of them, take 
any benefit from his property except what was 
jgiven for them ; and he declared that L, S., S., 
and his brother and two sisters should not be 
entitled to take any share of his personal estate 
-of which he might happen to die intestate, but 
should be wholly excluded therefroni in the 
same manner as if they had all died in his life- 
time. There was an intestacy as to resitlue : — 
Held, that the next of kin other than the five 
persons named who were excluded were entitled. 
Bund V. Gveen^ 12 Oh. D. Sli). 

K testator, who died in 1889, by his will, dated 
in 1887, gave various pecuniary bequests to 
individuals and charitable institutions, and ended 
his will thus : “ And now revoking and hereby 
making utterly and for ever void and powerless 
nny and all wills by me at any time heretofore 
by me made, and hereby utterly and for ever 
-excluding any and all relatives except my two 
dear nieces aforesaid . . . from any and all 
. advantages or benefit in this my last will and 
testament, I hereby lastly nominate, constitute 
and appoint my said two dear nieces,” and cer- 
tain other persons executrixes and executors of 
his will. The two nieces of the testator named 
in his will were not his only next of kin, and the 
question therefore arose, who were entitled to 
the residue of the testator’s estate, of which no 
disposition was contained in the will : — Held, 
that the residue of the testator’s estate was 
undisposed of and devolved upon his statutory 
next of kin without any person of that class being 
excluded. Hidines^ In re., Holmes v. Holmes, 
62L. T. 383, 

Trustee, Title of— Where Failure to Declare 
the Trust.] — If A. gives 40Z. to S., to be disposed 
of as A. by private note should acquaint him, and 
A. dies without making any appointment, this is 
a good bequest to S. Martin, v. Clerh, 2 Oh. 
Cas. 198. B. Limibert v, Bainton, 1 Ch. Gas. 
199. 

A testator bequeathed certain parts of his 
personal estate to A., B., and C., as joint tenants 
upon trust, and he also gave, devised, and 
bequeathed his residuary real and personal estate 
to the same three persons as tenants in common, 
“subject, however, to such disposition, limitation, 
or appointment thereof as he might, by any dee(L 
-or writing duly executed, thereafter direct, limit, 
or appoint.” He made no such disposition, 
limitation, or appointment before his death :■ 
Held, that A., B., and G. took the residuary real 
.and personal estate equally between them. Fenton 
V. Haivhins, 4 L. T. 737 ; 9 W. E. 300. 

A testator being possessed of real estates in 
England and Canada, by his will, made in Eng- 
land in 1801, devised all his estate to trustees, 
upon trust to sell, and to divide the net proceeds 
between his brothers and sisters and their 
children. In 1804 the testator went to Canada, 
and by a codicil made there in that year he 
devised and bequeathed all his real and personal 
estate in Canada to other trustees resident there, 
upon trust to convert the same, and out of the 
proceeds to pay his debts in Canada, and legacies, 
.and to remit the surplus to one of the trustees 
named in his will, to whom the testator gave all 
the residue of his estate and effects, in Canada or 
in Great Britain, not otherwise disposed of by 
that codicil, or by his will then in England, to 
hold to him, his heirs, executors, administrators, 
and assigns for ever ; and the testator thereby 


revoked everything contained in his will which 
might be construed to be contrary to the above 
disposition of his said estates : — Pleld, that this 
devisee took the sin*plus proceeds of the sale of 
the property in Canada beneficially. SeJwJield 
V. Cakuae, 15 Jiir. 10G9. 

Testator gave real estates to be sold, and the 
produce to be considered as part of his personal 
estate, and thereout and out of liis personal 
estate gave legacies to his next of kin, heir, and 
others. He gave other estates to be sold, and 
the produce to be considered from thenceforth 
as other part of his said personal estate, and to 
be disposed of in manner following. He then 
gave legacies and some estates specifically, and 
other legacies out of his said trust moneys and 
personal estate, and gave his executor 1,0001 to 
be disposed of according to any instructions he 
might leave in writing, and gave all the residue 
of his goods and chattels, personal estate and 
effects whatsoever, subject to debts, legacies, 
<S:c. Ho instructions being found, the heir is 
entitled to the 1,0002. ColUns v. WaUeman, 2 
Ves. 683. 

A testator made a general devise of all his 
property to A. upon trust, for purposes or legacies 
he should make in any codicil he might add to 
his will ; and afterwards made a codicil which 
was imattested : — Held, that A. was not entitled 
in his own right to the property, but was a 
trustee for the heir-at-law of the testator. 
Bamll V. New Eirer Co., 18 L. J., Ch. 299 ; 13 
Jur. 761. 

Where Trust too Indefinite.] — If a tes- 
tator means to create a trust, and the trust be 
ineffectually created or fails, the next of kin 
take. Omnuinneij v. Buteker, Turn. &: E. 270 ; 
24 E. E. 42. 

Residue to trustees on trust for purposes too 
general for court to execute. Next of kin shall 
take. Tezenj v. Janmn, 1 Sim. & S. 69. 

Whore the trust is too vague for the court to 
execute, the next of kin are entitled. A tes- 
tatrix bequeaths the residue of her property to 
her executors upon trust, to dispose of the same 
at such time and for such purposes as they 
should think fit, it being her intention that the 
distribution thereof should be left entirely to 
their discretion : — Held, that the executors were 
trustees of the residue of the property for the 
next of kin of the testatrix. Fowler v. Garlike, 
1 Russ. A M. 232 ; 8 L. J. (O.S.) Ch. 66. 

If trust is mentioned, but is not expressed, or 
is ineffectually created or fails, the next of kin 
are entitled ; but if the person taking has a 
discretion whether to make the application or 
not, it is an absolute gift and not a trust. 
Movlee v. Burluun (BlshopX 10 Ves. 535 : 7 
E. R. 232. 

Devise and bequest to trustees of freehold, 
leasehold, copyhold, and personalty upon trusts, 
which were declared, of the freehold, leasehold, 
and personalty only : — Held, that the cestui (^ue 
trust was not interested in the copyholds which 
descended to the customary heir. Jaelmn v. 
Xohle, 2 Keen. 590 ; 7 L. J., Ch. 133 ; 2 Jur. 
251.'. 

An aunt gave all her personal estate to trustees 
upon trust, after payment of her funeral and 
testamentary expenses, debts, and legacies, to 
hold the residue “ in trust for such of my nieces 
A. and B. as shall be living at my death, my 
desire being that they shall distribute such resi- 
due as they think wiil be most agreeable to rny 
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wishes” The nieces both survived the testa- But in case he should die before attaining twenty- 
; — Held, that they took the residue for one, to his children, if any ; or if none then to 
theii’ own benefit. Stetal v. Jlellor, 46 L. J., the defendant. The son did not attain twenty- 
Oh. 8S0 ; 5 Ch. D. 225 ; 86 L. T. 49S ; 25 W. R. one, and died without issue in the lifetime of 
508. the testatrix. There being no heir or next of 

It is not necessary to exclude the. legatee from kin of the testatrix Held, that the trustee was 
a beneficial interest that there should ]3e a valid entitled to hold the reaT estate beneficially. Co^& 
or effectual trust; it is only necessary that it v. JParJte‘t%%2 Beav. 168; 25 L. J., Ch. 873 ; 2 
should clearly appear that a trust was intended, Jur. (N.S.) 842 4 W. R. 453, 

Brhfgn v. Pemiy, 3 Mac. & G-. 546 ; 21 L. J., Ch, A., by will in 1837, bequeathed the residue 
265 16 Jur. 93, Affirming 3 He G. & Sm. 525. of her real and personal property to trustees^ 

And see v. Selhj^ 1 Myl. & Or. 286 ; 5 L. J., “their heirs, executors, administrators, and 
Ch. 214. Affirming 7 Sim. 352; and StMfi v, assigns,” to sell and convert such parts of her 
Sargon, 2 Keen, 255. Affirmed 3 Myl. & Or, estate as should not consist of money or stock 
507 ; 7 L, J., Ch. 95 ; 2 Jnr. 150. in the public funds, and to stand possessed 

The testatrix, l)y her will, after giving, among thereof, to pay thereout two life annuities, and 
other legacies, a sum of 3,000Z. to S. P., and a subject thereto upon such trusts as she should 
like sum of 3,000Z. in addition for the trouble thereafter by any codicil or codicils direct, 
she would have in acting as executrix, be- The testatrix died without making any farther 
queathed all her residuary personal estate and bequest. By an order in an administration suit 
effects unto the said S. P,, “well knowing that the trustees were declared entitled to the residue- 
she wall make a good use and dispose of it in a of the real estate, and the Orowm to the per- 
inanner in accordance wdth my views and sonalty. One of the trustees and an annuitant 
wishes.” The testatrix appointed S. P. sole had since died. A petition was presented by 
executrix of her wall : — Held, that S. P. did not the surviving trustees for the payment of the 
take the residue for her own benefit, but that sum arising from the real estate which hnd been 
the words of the bequest created a trust. II. set apart to answer the annuity : — Held, that 

the trustees took as joint tenants for their own 

Title to Land where no Heir or Cestui benefit, and that the surviving tenants were 

qne Trust.] — A., being seised in fee ex parte therefore entitled. Taylor v. JTaygm'tU^ 14 Sim. 
paterna, conveys to trustees in trust for herself, 8 ; 6 L. T. 95. 

her heirs and assigns, to the intent that she A trustee under a deed held freehold premises 
should appoint, &c., and for no other use, intent, in trust for L. S., her heirs and assigns, for her 
or purpose whatsoever. A. dying without appoint- and their owm use and benefit. L. S, by her will 
ment, aiid wdthoiit heirs ex parte paterna : — devised these premises among others to trustees, 
Held, per Henley, Gustos Sigilli, and Clarke, in trust to sell, and out of the proceeds to j^ay 
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pose wliicli fails, and tlie residue of the produce j 
is given over, the heir and not the residuary i 
•devisee will take the sum intended for that par- 
ticular purpose. Where the real estate is not 
•directed to be sold, and the residuary gift is not 
■of the produce, but of the corpus of the estate, 
then if a gift intended for a particular purpose, 
which fails, is to be considered as an exception 
from the residuary gift, the heir will take. If it 
is to be con‘«idered as a charge from the devised 
••estate, the residuary devisee will be entitled to 
the benefit of the failure. Cooke v. Statmiera' 
Co., 3 Myl. & K. 262. 

Money charged upon a real estate for a charity, 
void by the Statute of Mortmain, shall sink in 
i’avour of the specific devisee ; not go to the heir- 
.at-law or residuary legatee. Secus, when it is an 
•exception out of the devise. Wright v. 1 
Bro. C. C. 61. And see Bland v, Wilkins^ cited 
id. in notes. 

Where Charge for Purpose which Fails.] 

— Bequest to executors of a sum of money, “ to 
be chargeable and paid as thereinafter men- 
tioned,” upon trust for the testator’s wife for 
life, remainder for his children ; then a gift of 
freehold and leasehold property to his nephew, 
.subject to the payment of the said sum, and to 
the testator’s debts, with a residuary devise and 
bequest to the wife absolutely : — Held, as 
between the testator’s widow and his nephew, 
that the sum was a charge on the gift to the 
nephewq and not an exception out of the gift ; 
and the testator never having had any child, 
the sum, subject to the widow’s life interest, 
belonged to the nephew, the principle being, 
that where there is a gift by will of any pro- 
perty, w^hether real or personal, subject to a 
particular charge, if any of the purposes of the 
•charge fail before all are satisfied, the donee 
takes the property, relieved from the residue of 
the burthen which, in the events that have hap- 
pened, the testator no longer intended him to 
bear. Tnoker v. Kagess, 4 K. & J. 339. 

Devise of a specified real estate to trustees, 
upon trust, iu the first place, to raise, either by 
■sale or otherwise, out of such estate, within one 
year next after his decease, the sum of 2,000^., 
and invest the same on good security, and pay 
and apply the same in manner thereinafter 
directed ; * also on trust to permit the testator’s 
son P. to enjoy the said real estate (after raising 
as aforesaid) 'for life, and then upon certain 
trusts fo3‘ his children ; and in case he should 
happen to die without leaving issue, then the 
testator devised the said estate to his sons S. and 
T., their heirs and assigns, as tenants in common, 
and not as joint tenants. The testator then gave 
1,000Z. part of the 2,000^. directed to be raised as 
aforesaid, upon trust to pay the interest thereof 
to his daughter M. for life, and after her decease 
upon trust to divide the said sum of 1,000Z, 
amongst her children equally ; and the testator 
gave the other moiety of the said sum of 2,000i^. 
upon similar trusts for the benefit of his 
daughter E. 0. and her children. Finally, the 
testator gave all his residuary real and personal 
estate to his sons S. & T,, their heirs and assigns 
for ever. The testator’s three sons all survived 
him, and S. and T. then died, without having- 
disposed of their interest in the estate, out of 
which the 2,000?, was to be mised, or of their 
interest (if any) in such sum of 2,000?. After 
the death of P. the son of the testator who 
survived his brothers, and not till then, the 


2,000?. w%as raised for the purposes of the trusts 
declared thereof in the testator’s will ; and 
subsequently to that E. C. died without having 
had a child : — Held, upon the true construction 
of the will, and in the events which had 
happened, first, that the 2,000?. directed to be 
raised by the testator’s will was a charge upon 
the estate out of which it was to be raised, and 
not an exception out of the devise of -such estate. 
Secondly, that the 1,000?. part thereof, the trusts 
whereof had partially failed, sank into the said 
estate as realty, for the benefit of the devisees 
thereof, and belonged to tlie devisee intrust, under 
the will of P., the son of the testator, upon whom 
such estate had descended as heir-at-law of his 
brothers S. and T. Cooper's Trusts, In re, 4 De 
Cl. M. & a. 767 ; 2 Eq. E. 65 : 23 L. J., Gh. 25 ; 
17 Jur. 1087 ; 2 W. E, 601— L.JJ. 

Devise of lands subject to and charged with 
legacies in mortmain the legacies sink for bene- 
fit of devisee. Jaekson v. Hurlock, Ambl. 487 ; 
Eden, 263. 

Trust of an annuity for a charity charged 
upon a devised estate being void, under the 
Act 9 G-eo. 2, c. 36, does not pass by a residuary 
disposition, but sinks for the benefit of specific 
devisees. Baker v. Hall, 12 Yes. 497 ; 8 E. E. 
366. 

Where a testator directs his real and personal 
estate to be sold, and his debts and legacies to 
be thereout paid, including certain charitable 
legacies, and gives the residue of the mixed fund 
to A. and B., the failure of the charitable lega- 
cies, as far as they would aifect the real estate, 
will enure to the benefit of A. and B. Green v. 
Jackson, 5 Euss. 35 ; 29 E. E. 12. 

If an estate is devised charged with legacies 
which fail, the devisee, not the heir, shall have 
the benefit of it. Kermell v. Ahlott, 4: Yes. 811 ; 
4 E. E. 351. 

A testator, owing his sister 10,000?. on mort- 
gage and 3,788?. on a promissory note, and 
having power of appointment by deed or will 
under her will, gives an estate (not in mortgage) 
to W. H. C., subject to a charge of 7,000?., 
which he directed his executors to raise by 
mortgage or sale of part thereof, such sum to 
be appropriated — 1,000?. to his mother, 1,000?. 
to his sister, and 1,000?. to his uncle’s children, 
and the remaining 4,000?. to be appropriated 
towards payment of the debt due on the note ; 
and there was a declaration that the mortgages 
should be employed in paying his debts remain- 
ing after the appropriation of the 4,000?. 
W. PI. C.’s sister died before the testator ; and 
on the question whether her legacy lapsed for 
the benefit of W. H. C. Held, that it did ; 
that there was a devise of the whole estate to 
W, H. C. subject to the charge, and that the 
4,000?. was subject to the payment of debts 
generally. Sutclife v. Crosse, 3 Drew. 135 ; 3 
W. E. 265. 

Land was devised subject to a chai'ge of a 
certain sum. The will contained no other refer- 
ence to the charge, and no specifi-C disposition 
of it Pleld, that the charge sank in the estate 
for the benefit of the devisee, lleptinstall v. 
Gott, 2 J. & H. 449 ; 31 L, J., Oh. 776 ; 8 
Jur. (if.s.) 1091 ; 7 L. T, 1)2 ; 10 W. E. 708. 

Where Exception out of the Devise.] — If 

a testator devise land for purposes which are in 
part illegal, or which partially fail, or which 
require part only of the land devised, the heir 
takes the part which fails, or is not required for 
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Title to Surplus undisposed of— Principles.]— 
General devise and bequest upon trust, not 
sufficient to exhaust the whole property, a 
resulting trust for the heir and next of *kin. 
Daimofi V. Clarhe, 18 Ves. 247. And see 
Barrs v. FewM% 6 N. B. 355 ; 34 L. J., Ch. 
522; 11 Jur. (N.S.) 669 ; 12 L. T, 727 ; 13 


the purposes of the will ; and so conversely in the 
case of personal estate, the next of kin arc entitled. 
A testator directed his executors immediately to 
lay out 80,0007, in the }nu-chase of an estate in 
his name, the income of which he settled to one 
tfor life, with remainder to others in tail, with 
remainder to a charity ; the money was not 
actually laid out ju’evious to the estate for life 
and the estates tail being spent. The gift of the 
charity failing by reason of the Mortmain Act, 
and the estates tail not having been barred 
Held, that the next of kin, and not the heir-at- 
law, were entitled to the 30,0007. .Coqan v. 
Sfrphens, n L. J., Gh. 17. 

A. and B. are made executors, and land devised 
to C., paying 1,0007. to executors, the residue to 
a charity. This 1,0007. is a charge on the real 
estate, which, by the Mortmain Act, is not well 
disposed of, and results to the heir. This devise 
held a sale of the land for 1,0007., and the bequest 
of this 1 ,0007. held intended to the executors as 
such, for the purpose of the will, or as assets for 
debt, and not otherwise ; so that, if good, it would 
not have lapsed by their deaths^ Arnold v. 
Chapman^ 1 Ves, Ben. 108. 

If a child who has a legacy payable out of 
land dies before the contingency happens, it 
goes to the heir ; a fortiori where it is given 
to a stranger. Att,-Ge/i. v. Mihwi\ 3 Atk. 
114. 

A. makes a lease to B. (his wife’s nephew) 
for twenty-one years, for payment of his debts 
and legacies, and at the same time by will, 
taking notice of the said lease, devises the lands, 
after the expiration of the said lease, to C., his 
nephew and heir, and makes B. executor. A. 
lives twelve years, and pays all his debts himself, 
anil the personal estate was sufficient for the 
legacies. 0. brings his bill to have the lease 
delivered up, the trusts being performed ; but 
dismissed, the revei'sion only after the expiration 
of the term being devised to him. Biishnell v. 
Parsons, Pre. Ch. 218. 

A. gives 8007. to his executors on trust to pay ; 
annuities to B. and C. for their lives exceeding , 
the interest of the 8007., and gives the surplus ! 
to D. and E. The annuitants being dead, the | 
8007, shall go to the residuary legatee, and not | 
to the executors. Cook v. ''Burrish. 1 Vern. 
425. ■■ • 

Where devisor directs that after payment of 
8007. to charity, to be raised by sale of real 
estate, the residue thereof should go to a legatee. 
Legacy to charity being void, 800l goes to heir, 
an cl not to the legatee. Costs to be borne equally 
by each party. Jones v. Mitchell, 1 Sim. &; S. 
2\H) ; 1 L. j. (O.S.) Ch. 163. 

Beciuest of accumulated fund from real and 
personal estate, when the legatee attains twenty- 
-onci, upon his death, under that age, a resulting 
trust for the respective representatives. Chain - ' 
hers V. Brailsford, 18 Ves. 368 ; 19 Ves. 652 ; 11 
B. K. 214. And see Spencer v. Wilson, 42 L. J., 
€h, 754 ; L. B. 10 Eq. 501 ; 29 L. T. 19. 

A tenant for life of real estate under a settle- 
ment, having power to charge it with 6,0007., to 
be raised and paid at such time and to such 
piu'ijoses as he should think tit, by deed charged 
tlic estate with that sum, payable to trustees 
fo]' such purposes as he should by will appoint, 
and afterwards appointed the same by his will for 
certain purposes, which partially failed : — Held, 
that the part of the money undisposed of was 
personalty, and went to the estate of the next of 
kin. Simmons wPltt. 43 L. J., Ch. 267. 


W. B. 987. 

^ It is not universally true that the expr 


it is not universally true that the expression 
of a purpose, for which even a devise of land is 
made, limits the devise to the purpose expressed. 


Where, for instance, there is a devise of land for 
payment of debts, it does not necessarily follow 


that there is a trust for the heir after the debts 
are paid. Each case depends upcm the circum- 
stances. Where the purpose expressed is in 
favour of the party to whom the bequest is 
made, the presumption for limiting the bequest 
is rather stronger. Walton v. Walton, 14 Ves. 


Eesulting Trust for Heir or Hext of Kin,] — 

Besulting trust for the heir ; the only express 
devise being to convey to the devisor’s son from 
and after his age of thirty, which he did not 
attain ; and no devise bj^ implication from a 
declaration that he shall have no power over the 
estate until his age of thirty. JVash v. Sinitk, 17 
Ves. 29. 

A. devised to his wife a rent-charge of 2007. 
for thirteen years, in trust, nevertheless, for the 
payment of his debts and legacies : he also 
devised to her certain lands, in augmentation of 
her jointure. The surplus of this rent-charge, 
after debts and legacies paid, is not a beneficial 
trust for the wife, but a resulting trust for the 
heir. Wych v. Pacliington, 3 Bro. B. C. 44. 

Lands are devised to three persons and their 
heirs, to the use of them and their heirs, upon 
the trusts after mentioned, and then the testator 
directs them to convey part to A. for life, and 
other part to B. in tail, but gives no direction as 
to the remainder in fee. Though two of the 
trustees were related to the testator, yet the 
remainder in fee will not belong to them, but be 
a resulting trust for the testator’s son. HohaH 
v. Suffolk {^Comif ess), 2 Vern. 644. 

H. devises his manors, advowsons, &c., to 
trustees, to pay his son 1,0007. for life, and the 
rest of the profits to be laid out in land during 
his son’s life, and then settled : — Held, the son 
had a right to present to the living when vacant, 
not under the devise, but as heir-at-law, it being 
a fruit undisposed of. Sherrard v. Ilarlorirngh 
(Xw’^7), Ambl. 165. 

If under a will any part of the legal estate is 
undisposed of, it goes to the heir-at-law. So of 
the trust estate. Id. 166. 

A. directs 1,0007. to be laid out in the purchase 
of lands, that the rhnts and profits thereof might 
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come to his nephew W. for his life ; but the ^ Behu 

testator made no disposition of these lands after tion.]— J. S. 
the death of W. : — Held, that the lands belonged tor, and gave 
to the testator’s heir-at-law, Metoher v, Clwp- to be dispose 
man, 3 Bro. P. C. 1. and all such 

Question of a resulting trust only arises between bequeathed 
the real and personal representatiTes of the tes- several mom 
tator, not between the representatives of a party to her heiiva 
taking under the will. AMy v. Palwer, 1 Mer, executor’s sis 
296 ; 15 B. R. 116. tor Held, 

A, B. by his will reciting that he had a clear the heir, but 
yearly profit rent of 60Z. out of his fi’eehold for otherwist 
lands, devised the same with the rents, &c., devise. Kor 
thereof to his nephew C. D., for the term of J . by will 
ninety-nine years upon trust, to pay testator’s I'eal and pe] 
only son a yearly sum of 10^. daring his life, sion, or othc 
and which was to be in full of all claim he tors, admini 
might or could have hereafter upon his^ real or pay unto his 
personal property ; and from and after his death an annuity ; 
to pay said sum of lOZ. to his daughter M. and the time of 1 
her issue, together with an additional sum of 18Z. tors to pay 
yearly, and upon this further trust to pay his exhaust the 
other daughter H. and her issue the yearly rent a trustee onl 
of 28/. ; and in case his said daughters M. and N, that she was 
should happen to die without issue, &c., the tes- in the rest oi 
tator devised said freehold lands (out of which 27 L. J., Oh. 
the annuities issued) to his said nephew C. 1). Where a 
for ever -.—’Held, that C. D. was not beneficially payment of 
entitled to the surplus rents of the said lands, clearly a re 
which remained after payment of said annuities, reason occur 
for the residue of the term of ninety-nine years, beneficial Ir 
but that same was a resulting trust for the heir- precedent tl: 
at-law. An heir-at-law is not to he disinherited, interest. R 
unless by express words; and unless it be dis- petual advo 
tinctly pointed out to whom the estate is to go, desiring her 
it devolves on him. Salter v. Cavanagli^ 1 Dr. k their refusa 
Wal. 068. refusal of be 

Real and personal estate devised to the execu- Cambridge, 
tor in trust to pay debts and legacies, the rest not a resui 
and residue to himself, the only purpose of heirs of the 
devising the real appearing to be to insure pay- ficial interes 
ment of the debts, without any intention to only to sell 
disinherit the heir : — Held, only a charge, and avoidance I 
that the heir was entitled to the surplus of the devisee and 
real estate, Ilalliday v. Hndsim, 3 Ves. 210. Lofidon (i?/- 
Term raised for a particular purpose ; w’-hen 
that purpose is answered the term shall he in Executori 


and a charge for payment of debts, is exploded, 
as to any effect in exempting the personalty. In 
either case, the residue, if undisposed of, goes to 
the heir, unless there be a disposition made 
demonstrative of an intent that it shall change 
its nature and become personal. 3^ Cleland v. 
Shcao^ 2 Sch. & Lef. 538. 

If lands are appointed to pay debts, the heir 
is entitled to them when the debts are paid ; 
and if to be sold, he is entitled to the surplus ; 
but if there be any abuse, his remedy is against 
the trustee, and not against the purchaser. Cal- 
pepper v. Adon^ 2 Ch. Cas. 115. 

A Scotchman, by trust, disposition, and settle- 
ment, gave the whole of his real and moveable 
estate to three persons by name— first, to pay 
debts ; secondly, to pay certain specified sums ; 
thirdly, to lend out 2,000/. on security, taking 
the interest, payable to A. for life, and the said 
principal sum payable to his said trustees at A.’s 
death : — Held, that this was not a gift to the 
trustees for their own benefit, but that the 2,000/. 
at A.’s death fell into the general trust estate. 
Miller v. Moioan, 5 Cl. & F. 90. 
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ig by I legacies, and funeral expenses should be paid as 

- r - f the } soon as conveniently might be after his decease, 

property, although according to the aforesaid v. Graves, 8 Sim, 43 ; 5 L. J., Ch. 270. 

construction he had not in fact done so, yet this 
was not sufficient to exclude the executors from 
taking beneficially as such ; and, thirdly, that 
the interest given to the wife in oiie-third, or 
residue, did not jirevent her taking her shar< 
the remaining two-thirds under the Statute of 
Distributions, Oldham, y. CarUton, 2 Cox, 399. 


Where Contrary Intent shewn.]— A will says 
, in the beginning, “.After testator’s debts and 
ythe '! legacies paid ” I then gives several legacies and 
’e of I portions to the testator’s daughters, and then 
says, that “ after legacies the surplus of the per- 
sonal estate shall go to the son ; after which fol- 
lows a devise of land to the son ” : but if he dies 
17. CHAiraE OF Legacies. i without issue in the life of any of the daughters, 

then to the daughters ; there is out of the per- 
Implied — Where Intent shewn.] — Though ; sonal estate a sufficiency to pay great part, 
a legacy is not expressly said to be paid out of though not all, of the legacies : in such case the 

an estate, nor by whom, yet it has been con- deficiency is not chargeable upon the land, 

sitlered ns a charge thereon, when the general Daiis^, Gardiner, 2 1^7. 

intent of testator has appeared. Testator devised A testator bequeathed to each of his executors 
lands to liis wife for life ; remainder to his son lOOZ., but directed that, if they declined to act, 
11. in fee, and ho gave to A. a legacy of 150L to the same should merge in the residue. He 
be ]uaid in twelve inontlis after his son R. should bequeathed to his wife and A. J. annuities of 
come to enjoy the ])inmises. The legacy was 200Z. and 150?. respectively, charged on portions 
lield a charge, and was decreed with interest at 4 of his real estate, and pecuniary legacies of 200Z. 
per cent, from the death of testator’s wife, against and 150?. respectively, over and above the 
R.’s son and heir. Miles \\ Leigh,! AXk. annuities. He gave to his younger children 

Real estate made liable_ to a legacy, the per- legacies, with interest thereon, till paid off, and 
sonal estate proving deficient, and it being the appointed C. their guardian, wdiom he directed to 
teslator’s intention that it should be raised at all receive, and apply for their maintenance, educa- 
events. Jones \\ Selhy, Vv(i. tion, and advancement as C. should think 

Devise of lands made chargeable with what expedient, the income of the legacies during their 
“I shall hereafter charge upon it.” A legacy minority; and he empowered C. to raise by 
not expressly charged, shall be paid out of the charge or mortgage of his real estate a portion of 
land. Compton v. Oxenden, 4 Bro, C. C. 402 ; 2 the legacies not exceeding 500?. for the advance- 
Ves. 261. inent of any younger child. He created a trust 

Testator gave a legacy to his daughter, and all term in certain of his lands, to secure the annuities, 
his real a,iid personal estate to his wife, and and directed that the term should cease when the 
after her death he gave his real estate, subject to trusts thereof were satisfied ; and he devised the 
legacy, to his son in fee. The wife survived the land subject to the term andaH other his real and 
testator, and afterwards died: — Held, that the leasehold estate, and the residue (if any) of his 
legacy, with interest from the end of a year after personal estate to his eldest son. The testator’s 
the testator s death, was raisalfie out of the real will also contained a clause that, in the event of 
estate, in case the })ersonal estate was deficient, any of the younger sons becoming entitled to the 
Freeman v. Simpson, 6 Him. 75 ; 2 L. J., Ch, testator’s real , estate, the legacies, both original 
141. , and accruing, bequeathed to him or them should 

be divided amongst the other younger childj'en. 
Where Intent Doubtful — Simple Direction for By a codicil the testator bequeathed to his eldest 
Payment of Legacies, j — A will beginning “First, son a pecuniary legacy over and above the 
I will and direct that all my legal debts and bequests made to him in the will, and charged 
legacies, and funeral expenses, shall be fully upon the whole of the testator’s freehold and 
paid,” is not sufficient alone to charge legacies on personal estate, in priority to the annuities 
real estates specificalij^ devised, for which the bequeathed by the will Held, that the legacies 
intent must l)e clear. Khjliflei} v. Kighfley, 2 to the testator’s younger children were not 
Yes. 328 ; 2 R. ii. 224. * ’ charged on his real estate. James v. Jones, 9 

The words, “from and after payment of my L. R., Ir. 489. 
just debts, funeral and testamentary expenses, 

and of the several specific legacies hereby given When Implied from Particular Words.]— A 
and bequeathed,” occurring in connection with a codicil directed that legacies given by the will 
devise of real estates : — Held, regai'd had to the should be paid in proportion, and according to 
whole frame of the will, to create no charge of the deficiencies in the testator’s real .and per- 
the legacies upon realty. Slicrratt v. SlierraU, sonal estate : — Held, that they became ^charge- 
Ooop. t, Brough. 35. " able upon the real estate. Bieh v. Whitjield, 

A man makes his will in the following manner : 14 W. R. 907. 

“As to the disposal of my worldly estate, I Lands being inadequate to the payment of a 
give and devise,” &c. ; and then gives his lands sum charged upon them by marriage settlement, 
to his eldest sem in tail, remainder to his three for maintenance of the issue of the marriage, 
other sons in tail, a ml devises copper mines and and of a prior charge, the settlor by will, after 
other estates to his eldest .son, to be .sold for pay- giving an annuity to his wife, and other legacies, 
mout of his .lubts and legades, and gives his gave a further annuity and small legacy to hia 
daughter l.SOO/. ; there not being personal estate daughter, on whose _ marriage the settlement 
sufficient to pav this legacy, whether real estate was made j and subject to such annuities 
by the wor<ls of this will shall be charged there- legacies, and also subject to the payment of all 
with, PaioUt'v. Pre. Ch. 449. moneys secured to hia daughter by the 

Quaere, whether legacies were charged on the ment, he bequeath^ ^tates over to his 

real estate, bv a dimetion, in the introductory eon in fee :--Held, that the tetter words did noi 
. part of a wili, that all tho testator’s debts, charge any^ other estates of the testator thac 

VOL. XV. ; , 
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those already charged for the benefit, of the ■ “ Subject as hereinafter.”]— A testatrix, 

daughter. Gomh v. Aidrem, 1 Ooll. C. C. 69 ; 8 whose personal estate was insufficient to pay her 
Jur 305. legacies, and who had a general power of appoint- 

A testator gave realty and his residuary per- ing real estate by her will, in 1880 “ devised, 
sonalty to trustees, with a discretionary power bequeathed, and appointed all her real and per- 
to sell the realty during the life of his wife, and sonai estate, any moneys and other chattel pro- 
directed the trustees, out of the stocks in which perty ” to her trustees as executors thereinafter 
the proceeds of the sales and the personalty were named “subject as hereinafter.’* She then 
inveW. to pay certain legacies, after the death “gave, devised, and bequeathed” a number of 
of his wife, and also out of his personal estate to pecuniary and some s})ecilic legacies, and “ gave, 
pay legacies for certain charities:— Held, that devised, and bequeathed ” her freehold aiul Icase- 
tlie o-cneral legacies were charged on the unsold hold estate to her two nieces, and all the I’est 
real ’^estate, and that the testator had not mar- and residue of any property “she might have at 
shalled his assets in favour of the charity. The her death, subject to the payment of the legacies 
fact that the time for the payment of a legacy aforesaid” and her debts. By a codicil she 
was deferred w^ould not give other legacies revoked some of the legacies on account of the 
priority in the distribution of assets ; they all depreciation of her property -.—Held, that the 
rank equally, and must be provided for accord- legacies wmre charges on the real estate, 
ingly. Held, also, that there being an insufli- WyhranU v. Maffetf, 17 L.R., Ir.229. 
ciency of assets to pay the legacies, the trustees ^ ^ 

were bound to exercise their discretionary power “ Paying thereout. J— Devise to A. ot 

of sale to meet the deficiency. Mchisson v. house, he paying thereout 20Z. to B., with, interest 
CocUll 3 De G. J. & S. 622 ; 32 L. J., Ch. 753 ; after three months from death, creates a charge. 
9 Jur. (]S".S.) 975 ; 8 L. T. 778 ; 11 W. R. 1082. Seal v, Ticliener, Dick. 444. 

A testator, after giving legacies and annuities, ^ A- , A ^ 

proceeded to say : “ My executors may realise What included under “ thereinafter.’ ]— 

such part of my estate as they think right in The testator, after directing that his debts and 
their judgment to pay the aforenamed legacies”: funeral expenses should be paid out of bis 
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tu njutrivu iwiu wtKt; tuu ; xi ju. x, oy-t . xu >v . xi. xo^. xievwroilig llj 

rents, issues, and yu'oiits for his life, subject as Jur, (x.s.) 681. 
tliereinafror mentioned ; and, in case she should 

leave any issue of the marriage, son or daughter, "Where 6rift of Mixed Eesidue.] — If there are 


uic vviiuiu jiuKi la sucu son or cuiugiirer, aoso - 1 power lo lue legatee or rue resiaue " to dispose 
lutely. She then proceeded as follows : “ And; of the same in any manner ho maj" think 
in ease there shall be no issue of my marriage proper”), the legacies are a charge "on the 
living at my decease, then I give, d*e rise, and realty. v. 7 H. L. Gas. 680 ; 5 

iKqueath to my said dear husband, all and Jur. (N.S.) 810 ; 7^.11.6)78. 
singular my said estates and cifects to hold to A. gave a legacy, which, if not received, was- 
him, his heirs, executors. &c., subject, neverthe- to form "part of the residue of my property.” 
less, aiul chargeable with the payment of lUOZ. Tlien followed a legacy to A., but if" the legatee- 
to each of ins sisters, A., B., C., D. ; also I give should die before time for payment, it was to be- 


ciuu’ge upon the real estate, over which 31. ■ the rest, residue, and remainder of any property 
exercised herj)ower of appointment. v. 1 may die possessed of, whether estates, free- 

2 Y. ik C. 222. S. C’,, nom. XyaMn holds, bonds, bills, annuities, »5cc., I devise and 
V. Ernd, 6 L. J., Exch. Eq. 22. See Bmij bequeath to my son in the fullest manner I can, 
Bree. 8 Bligh (>r.S.) 568 ; 2 Cl. «& 1^. 458. with liberty to him to dispose of the same in any 

A testator gave' legacies, and charged his manner he may think proper.” The son was- 
executors, to whom he devised real and jiersonal named as one of the executors, but did not act 
estate, with the payment thereof Held, that as such. The will was proved by the other 
Uie legacies \yere charged on the real estate, executor. The son mortgaged the real estates : — 
Crtm V. AeiUihif/ftm, U Beav. 156 ; 15 L. J., Oh. Held, that the legacy to" A. was a charge on the 
167 ; 10 Jiir. 843. real estates, and on a sale of them in the Iiicum- 

d. A. devised and bequeathed to S. H. all his bered Estates Court in Ireland, took precedence 
real and personal estate for her life, she paying over the mortgages, notwithstanding the *mneral' 
thereout the legacies after mentioned, in three power to the devisee to dispose of the estates in- 
years after his decease; he then gave life j any manner he thought proper. Held, also, 
annuities, and declared “ the said several legacies f that the words in the bequest of the residue 
or annuities to be charged on my real estate, the to the son gave him no power to mortgage or 
nrst payiuent to be made three years after my dispose of the real estate discharged of the 
ciecease;- and then bequeathed several pecuniary legacies. J/>. 

legacies, n lid gave all liis real and personal The doctrine of Greville v, Browne (supra),, 
estate, after the death of S. H., to T. 1\ H. for viz., that a gift of legacies, followed by a gift 
lire, with remainders over, if he should die with- of the residue of the real and personal estate 
out issue :-~Held, on demurreiy that the legacies charges the legacies on the residuary real estate, 
charged tqjon the inheritance. Bot/d v. is applicable to a gift of legacies followed by a 
i) Ir, Eq. K, 67 ; El. & K. 668. Igift of the residue of all the property of Hie- 

A tesrahir gave his real and pei'sonal estate to testator, and over which the testator has" a povver 
trustees, for the mauitenance of his four children, of appointment, though the power be special 
artamed twenty-one. ^ As they arrived and non-exclusive ; and in such a case the legacies 

at that age respecti vely, he directed it to be are charged on property subject to a power of 

divided as follows : A legacy of 160/. to his son, appointment. Gaind'ord v. Bmn, 43 L J Oh 
and hi.s property at Cl. (freehold) between his 468 ; L. K. 17 Eq. 405 ; 80 L. T. 283 ; 22 E.* 

daughters: — Held, on a deticieney of |)ersonal 461). 

charged ou The rule that legacies followed by a gift of 
the real estate. Btmtley Oldfield, 18 Beav. real and personal residue in one mass charged 
1 -n . X -1 . cii the real estate, applies although preceded \y 

hy will, dated m Ibol, gave all a direction that the debts and legacies shall be- 
his personal estate, not specifically bequeathed, paid bv the executors. 

and the proceeds of real estate directed to be A testatrix by her will directed her debts and 

V P‘‘^yii^cnt of his debts funeral and testamentary expenses, and the- 

tlebts), funeral, and testa- legacies thereby bequeathed, to be paid by her 

tht siiSns chrccted executorsthereinafternamed,andafterbequeath- 

ih ' X grandson mg specific and pecuniary legacies and makin- 

thin gave the residue of her real 

[f personal estate to A. and B. upon certain 

she should attain that age. After making a trusts, and appointed A. and C. executors • 

favour of bis Held, that the legacies were charged on the 
tkthf residuary real estate of the testatrix. Brooke, 

^ giandson, charged in manner In re, Brooke v. Booke, 45 L. J., Ch. 780 • 
thereinafter mentioned ; and gave to his wife 3 Ch. B. 630 : 35 L. T. 301 ; 24 W. E. 959. ' 

an annuity charged on the hereditaments lastly A husband gave various pecuniary leimcies 

SSter tL mtSi and personal, he gave, derised, and bequeathed 

fM pameu^of S Hell tw “suacient to his wife, her heirs, executors, adminltrators, 

I payment ot debts .—Held, that the legacy 1 and assigns, absolutely Held, that the legacies 
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i*e a specific bequest, »ave all his realty and t^er- 
that nie general devise did not^ pass property of sonalty to trustees for the conversion, gettinti in 
testator \vas sensed and investment of his personalty; and by“five 

p ’ S* ; clauses in his will he directed his trustees to 

n 1 Vt '^n I • I 1 ,^ possessed of hve portions of his real estate 

^ (ill each case giving the specific description) 
and testamentary expenses (not mentioning lega- and five sums of 1,300Z. (in each case deseribin" 
mes) should be pai<I out ot his personal estate, the sum of money as ‘‘part of my personal 
He then gave a number of lepcies, and directed estate”) upon trust for the benefit of his five 
that it one of the legacies should fail, it should children and their issue ; and as to all the residue 
1 devised of his realty and personalty not thereinbefore 

all hi^ hceliold and leasehold hereditaments in specifically or otherwise disposed of, upon trust, 
the parishes of !>., L,, find R., “ and all the rest, to release, assign, pay, and transfer the same 
residue, and remainder ot his real and personal to his said children :™Held, that the rule in 
estate^ to trustees, upon trust to make a weekly OrerilleY. JSrowue (supra) did not apply, and 
^ her life, and subject that the five legacies were not charged upon the 
residue and after his wife’s residuary realty. Browning v. Brmeli, 24 L. T. 
decease, as to all Ins freeholds, and all his lease- 641). 

remainder of his A father, after giving certain pecuniary 
estate and ejects, to stand possessed thereof upon legacies, devised as follows: “As to all my 
f P^irsonal estate, and the real messuages, farms, and lands at Naunton, con- 

estate othci than the real estide in the parishes sisting of about 180 acres, my stock, crops, and 
T+r pay implements of husbandry, moneys, securities for 

le^^acics. Held, that the legacies were a charge money, and all the residue of my estate and 
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case of legacies as in that of debts, and is this, same 
that where residuary, real, and personal property tiren ; 

IS given in one mixed fund to the creditor* who other 

IS to pay debts and legacici , i,..,, 

well as debts, are charged upon the real estate^ | debtran^ lei 

expressly < 

an annuity to tile io 

ail the rest. 

singaiar Ins real and personal estate (subject to ! 
hus debts, funeral, and testamentary expenses) to 
whom he also appointed executors, 

■Held, that the lega y .. 

- Wheeler v. IIowelL I of lOOZ. 


residuary estate and effects ” to her chil- 
s therein mentioned. The testator had no 
( - ■ real estate than the houses at S. The 

js, these legacies, as personal estate was insufficient to pav both the 
1 — ‘-\2:acies :~Heid, that the real estate 

artu bequeathing a legacy mid at 8. was part of the testator’s residuarv estate 
chai^niig part of his real estate with and that, a.s such, it was subject to the payment 
- .... mgatee, devised and bequeathed of the legacies, except the charitable legacies so 
residue, and remainder of all and far as the personalty was insufficient. 

HtViouse, 5 Jur. (X.S.) 56*3 ; 7 R. 332. 

E. by her wnll, after a specific devise of real 
upon estate to S„ and pecuniary legacies of 50Z. and 
acywas well 200/., bequeathed three other pecuniary legacies 
V. of IOC/, each, with the proviso that “ if her estate 

, , , '^vould not produce thevse simis of 100/. e^^^^ 

-a ^^lve home pecuniary legacies, an^ after the previous legacies were paid,” then 
aids to his wife, for these sums were to abate: and she appointed 
dus brother Robert b. her ‘d'esiduaiy legatee.” E. left real estate 
spccidcally devised :~Held, that the pecu- 
resr, residue, and remainder niary legacies were charged upon the testatrix’^? 
personal estate to jiis son James, real estate not specificidly bl'ueXd! Heldt 
^ , -y tbat the real estate not specificalltr 

devised passed to S., as residuary devisee as well. 

legatee. Salter^ re^ JE^arrant x. Carter 44- 

previous interest in real L. T. 603. ' 

V. ClemoiL\ Bequest to wife of real and personal estate for 
\ 223 ; 2 life, and after her death a gift of various legacies, 

1 * 13 1 all the rest, residue, and remainder 

mould be of real and personal estate to testator's nephews * 
egacies, —Held, legacies were chaiged on real estate. 

-v„,?,,v. Z^ll^ 

A residuary 


tr^scee^ 

certain vrusi; . 

charged ajton the real estate. 

3 K. .k J. liis. 

A testate 
devised a ci 
such term and at such 
should think fit, r 
bequeathed all the 
of his real and f 

and appointed him executor :~~Held, that the I tin thm* 
residiiaiT iorm of the devi^^ ■ *’ 

made the legacies a charge upon the real estate. 

iiotwnthstandmg that a p-— 
estate was given by the will. Frauel 

288 ; IS Jur 

tq. R. 426 ; 2 W. B. 308. 

A testator direetwl that his debts s_... 
paui by his executors ; he then gave twm legacies, 1 

n4,h-KA?”f to be paid to her in Meiioh v. Mk 

aildition to what was afterwards devised to her • 
and gave the residue of his personal estate an.l 

P«'^ons. ■"'bom he sonal propMtfof 
"’hoteoever, not tl 

Sarcred Z I . legacies were of,” amounts to a c 

cnaigul on the real estate. Held, one of the duarv real estate i 
baying died In the testator’s life- giftslif realty precc 
time, that as between the heir and dovisoos Ir. R. 5 Bq 123 
the lapsal share was in the hands of the heir 

liable to bear a rateable proi>ortion otdv of the Charge wi 

legacies, mere residue is devised onlv.l— Ateftatnr 
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will, and other legacies by his codicil, and the given by the second codicil, upon the real estate* 
lands are charged with the legacies in the will Aaron v, Aaron, H De G. & Sin. 475 ; 14 Jur. 125, 
only, and the personal estate is not sufficient to Gift of “ an annuity or clear rent-charge ” of 
pay all the legacies, the legacies in the will shall 40h in a codicil, held to charge all the estates 
be charged on the land, and the legacies by devised by the will. M^Doioal, Bx parte, o Jur. 
codicil on the personal estate. Masters v. (N.S.) 553. 

Masters, 1 P. Wms. 422. A testatrix, by her will, after giving various 

Real estate is by wall charged with the pay- legacies, directed that in case her personal estate 
ment of the legacies “ above mentioned ” ; this should be insufficient for the payment of the 
will not extend to the legacies in the codicil, legacies in full, they should be charged upon her 
Secus, if the land 'were charged with the pay- real estate. By her codicil she gave other 
ment of the legacies generally. ^ Id, 423. legacies, and confirmed her will : — Held, that the 

The principle that where a will contains a gift legacies given by the codicil were a charge upon 
of legacies and residue the legacies are (in the the real estate. Williams v. Hughes, 24 Beav. 
event of the personal estate proving insufficient 474 ; 27 L. J., Ch. 218 ; 4 Jur. (H.S.) 42 ; f> W. R, 94. 
for their payment) to be deemed to be charged A testator gave sums of money as legacies to 
upon the real estate applies in favour of an his three daughters, and charged them on his 
additional legacy given by a codicil to a legatee realty if his personalty should be insufficient, 
named in the will. Hall, In re, Hall v. Hull, By a subsequent will, proved as a codicil, he 
51 L. T. 86. ^ gave, subject to two new legacies, all his personal 

A gift of a share of moneys to arise by sale of estate to the daughters ; — Held, that the legacies 
real estates "was revoked by a codicil, and 2,000Z. were not revoked by the codicil, but were payable 
given in lieu thereof. The latter was held to out of the personalty, and if that were insufficient, 
be payable out of the general personal estate, out of the realty. Leese v. KnigU, 11 L. T. 134 ; 
Buxton V. Buxton, C. P. Cooper, 97. 12 W. R, 1097. 

A testator directed 2,000^. to be invested in The trusts of a will Were, in part, to provide 
the funds, and the dividends to be paid to his an annuity of \l, a week to each of the testator’s 
widow during her life, and gave or confirmed to sons, charged on the devised property. By a 
her two annuities. By codicil, he charged these codicil reciting these trusts, he charged the 
on his real estates ; and by a second codicil he property by the codicil with 11. per -week to each 
directed to be paid to his widow, during her life, of his t\vo sons Held, that this was not acumu- 
such yearly sum as, together with the interest lative legacy, but merely a reference to the old 
of the 2,000^., and the annuities, should amount gift ; and that it was charged primarily on the 
to the annual sum of 1,200^.: — Held, that the seven cottages, and as a subsidiary security on 
testator’s intention was, that his widow should that which passed by the codicil. IHnoheliffeY, 
have 1,200/. a year out of his real estates, subject Hincheliffe, 2 Dr. & Sm. 96 ; 5 L. T. 660'. See 
only to a deduction of so much as the interest also LeahroftY, Maynard, supra, col. 1638 ; Bich 
of the 2,000/. should, amount to ; aiidfhat-she v. Whitjield, supra, col. 1634; Gallernore v. 
had a claim on the real estates for the whole Gill, supra, col. 1637; LusMngton v. Sewell, 
annuity so long as that 2,000/. should not produce infra, col. 1656; and Conron v. Conron, infra, 
any income. Bemyiws v. Nolle, 8 L. J., Ch. col. 1659. 

256 ; 3 Jur. 550. And see 8. C., 2 Jur. 1082. 

A testator gave all his personal and leasehold Effect of “Herein” and “ Hereinafter ” 

estate to trustees, upon trust, to sell and dispose or Equivalents.] — Testator directed his trustees 
of the same, and convert the whole into money, to sell his real and personal estate, and to apply 
and, out of the money to arise by such sale, the produce in paying his debts and the legacies 
disposition, and conversion, to pay his debts and thereinafter given. The testator afterwards 
the legacies given by his will, or -which he might gave legacies by codicils, one of which was duly 
give by any codicil thereto. He afterwards attested : — Held, that only the legacies in the 
made a codicil, by w’-hich he gave to the same will w^ere payable out of the real estate. Strong 
trustees 2,000/. out of his personal estate, upon v. Ingram., 6 Sim. 197. 

trust to distribute and pay the same for charit- Trust of a term by will to pay the several 
able purposes. This legacy w'as held not to be legacies thereby given, and also the several other 
charged on the leasehold estate. Wilson v. legacies hereinafter bequeathed. The subsequent 
Thomas, 3 Myl. & K. 579 ; 3 L. J., Ch. 144. part of the will, reciting that the legacies given 

A testator, bj?- his will, dated in 1828, attested by the will to the testator’s daughters were not 
by three witnesses, gave to his son an annuity an adequate provision, gave each of them a 
or rent-charge of 20/., charged on his real and further legacy, in addition to the said legacies 
personal estate. In 1831 he made a codicil, given them respectively by the will. The lega- 
expressly referring to his will, attested by two cies by the codicil are not charged upon the real 
witnesses only, by wffiich he revoked the annuity estate. Bonnet' v. Bonner, 13 Ves. 379. 
of 20/., and gave to the wife of his said son an A testator, having bequeathed pecuniary lega- 
annuity or clear yearly rent-charge of 70/. for cies, some of them to charities, gave the residue 
her separate use, with pow-ers of entry and of his real and personal estate to trustees to sell 
distress over his real estate, if in arrear ; and he and thereout to pay his debts and the legacies 
ratified and confirmed his will in all other therein mentioned, and further directed the 
respects. In the same year he made another charitable bequests to be paid, and that the pro- 
codicil, attested by three witnesses, and thereby, ceeds of such part of his estate as the law did 
after reciting that he had executed his last will not permit to be given to charities should be first 
and testament, and also a codicil thereto, he applied in payment of such of the legacies therein 
declared the same to be a second codicil to his mentioned as were not given to charities. He 
will, and, after making various alterations in the directed that no charitable bequest should be 
disposition of his property, ratified and confirmed legally payable till six months after his decease, 
his will : — Held, that the annuity of 70/. was well By a codicil he gave other charitable legacies, 
charged by the first codicil, to which effect 'was and the residue of his property among charitable 





Held, that the charge in the will of legacies real and personal estate to trustees, charged with 
** thereinbefore” mentioned could not be extended j his legacies thereout, by mortgage, sale, or other 


to the legacy given by a codicil, and that the disposition, to pay the legacy of H.OOOZ/ By the 
legacy was to be taken in satisfaction of the codicil he reduced the legacy to 2,000^. r—Hcid, 
T 8 K. <fc J. 818 ; 26 that the codicil, though not properly attested, 

L. J., Cm 482 ; 3 Jiir. (Jf.s.) 508 ; 5 W. R. 444. effected the reduction. Corerdale v" Lewis, 80 

The will of a testator directed all his debts, Beav. 400 
funeral and testamentary expenses, and legacies 

thereby given, to be paid^as ...... ..... 

might be after his decease, and then followed, executed with the 

f»nyl T /»noi.rT« .^1.^1.+., .,^,3 1.-.,- I ! .‘JT 1 . 

and personal estate 


. 8 Jur. (N.S.) 851 ; 10 W. 11. 807. ' 
When a sum of money is given originally out 
ioon as conveniently of land, a will with that charge must be equally 

, -7 - — „ id. .he same solemnity, because it is 

‘ ana l charge my debts and legacies on my real considered as part of the land. When a first 
and personal estate ‘ : — Held, that the charge on will charges real estate with legacies, and a 
real estates extended to a legacy given by codicil second gives general pecuniary ones, though not 
m trust tor A. for life, and that such construe- executed in form, yet the later legacies will be 
tion was not cut down by his directing the equally a charge upon the land. The rule is the 
stocks to be appropriated for payment of it to same as to revocations of a devise of lands, and 
return and become part of the residue of his a revocation of a sum of money charged on 
personal estate. y. IFam/Z^, II Sim. 216. , they must be revoked in the same 

A testatrix, by her will, gave all her real and manner. Bnulenell v. JRovqhfon, 2 Atk. 272. 
personjil property to trustees, whom she had Where mal estate is charged with legacies 
appointed execiitoi'.s upon trust thereout, in the generally by will duly attested, legacies may be 
tirst place to pay her debts, and in. the, next revoked or charged by an unattested instrument, 
place to pay the legacies which she should give v. Inqvam, 2 Yes. 665. And see 

by any codicil ^ The testatrix, by a codicil, JLa/mis v. Pae/uT/AmbL 556. 

m Testator, by will duly attested, gave an 

III ‘for her Me rather death, annuity to his dauKhter, charged on his real 

V payment of legacies”; and estate in aid of his personal; by codicil not 
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devised to the use of my son Y. ; and on the 
residue of certain other lands which she directed 
to be sold. The testatrix subsequently made a 
codicil to her will, in which the following clause 
occurred ; And whereas I did, by my said wilij: 
give the lands of B. to the use of my son Y, as 
therein, now I do hereby revoke so much of my 
said will as gives said lands of B. to my said son 
Y., and I direct the trustees shall stand seised of 
the said last-mentioned lands to the use of my 
daughter H. (the annuitant) for her life, in 
addition to what I have left her by my said will ” ; 
— Held, that the testatrix merely meant to sub- 
stitute one devisee for the other, and did not 
intend to discharge the lands of IX from contri- 
buting to the pa3’’ment of the annuities, with 
which, by the will, they w^ere charged. A codicil 
is never held to revoke a will further than is 
necessary to give effect to the intentions of the 
testator. v. Ilaasard, 1 Br. & War. (iSS. 

A testator bequeathed one moiety of his per- 
sonal estate to pay certain legacies, and then to 
pay the residue of such moiety to J. J., and in 
the event of the death of J. J., living H., then 
over ; provided if J. J, left a widow, to pay to 
her 200Z., part of the moneys so given to J. J. 
By a, codicil the testator revoked the gift of the 
nmiety to J. J. ; — Heltl, that the 2001. legacy to 
his widow was revoked by the revocation of the 
gift of the monej's out of wdiich it was to be paid. 
V. Fmitiell, 1 Sm. eSc G. 130. 

A testator devised an estate, X., and other 
estates to A., charged with annuities, and an 
estate, Y., and his residuary, real, and personal 


wards gave an annuity to his wife by an unat- 
tfsted codicil .-—Held, that the annuity was well 
charged on the real estate. Siaift v. 

2 Keen, 2o ; 6 L. J., Ch. 303 ; I Jur. 557. 

Testator having, by will duly executed, charged 
upon his real estate the legacies thereby given, 
afterw’ards gave legacies by several unattested 
codicils, and tinaliy executed a codicil duly 
executed and attested, varying the appointment 
of trustees and executors, and revoking some 


Held, that the legacies given by un attested 
codicils w'ere not charged upon the estate. 
Jlailhurii Y. Jen'w. 3 Bea\\ 450. 

If a testator, by will properly attested, charge 
real estate with legacies he shall after give by 
codicil, a legacy by codicil not attested is good. 
Inchuxubi V. French, Ambl. 41 ; Kidgw'. 230 ; 1 


as a wall, appears, on the face of it, to be 
intended as a substitution for a former complete 
will, the legacies given by the latter only shall 
take effect, notwithstanding both instruments 
are proved in the spiritual court ; but wiiere a 
former will makes a charge of legacies generally 
on land, and a subsequent will, giving l^acies, is 
not attested so as to affect the land, vet the 
general charge of the former shall include the 
legacies given by the latter : otherwise wiiere the 
charge is made of particular legacies. Jackson 
V. Jackson, 2 Cox, 35. 

A codicil does not revoke or alter a will to a 
greater extent than w^as intended. A testator, 
by his will, gave certain legacies, exclusively 
charged on real estate. By a codicil, after recit- 
ing so much of the will as related to those 
legacies, he revoked that part of his will, and in 
lieu of the legacies therein given gave smaller 
ones. The object of the codicil being only to 
alter the amount of the legacies : — Held, that it 
could not extend to charge the personal estate, 
and not being attested by three witnesses, could 
not alter the legacies charged on the real estate. 
Kirke Y.Xirke, 4 Euss. 435 ; 6 L. J, (o.S.) Ch. 143. 

A testator gave his freeholds and copyholds 
upon trust for his son, a lunatic, absolutely; and, 
in case he should not recover, upon trust for sale, 
the procee<ls to be held upon trusts to pay 
certain legacies without any gift of the residue. ! 


cupyjioius, ana tnat tne residuary legatees therein 
named wmre also entitled to the proceeds of the 
sale of the copyholds. Wildes v. Farics, 1 Sm. 
A G. 475 ; 22 L. J., Ch. 495 ; 1 W. E. 253. 

. Effect of Eevocation of Devise of Lands 

charged.]— Where a testatrix devised real estate 
to A., charged with certain annuities and 
legacies, and by a codicil revoked the devise of 
the lands to A., and devised them to B., and con- 
iirmefl her will in every other respect ” Held, 
that the lands wnre charged in the hands of B. 
A testatrix, bj^ her will, devised the lands of 
B. to trustees to the use of her son Y. for life, 
with remainder to liis sons in tail. She then 
bequeathed a number of annuities to different 
members of her family, and among the rest an 
annuity of lOOZ. to H. ; and she directed that 
these annuities should be paid wdthont any 
deduction, and charged them “ on the lands so 


payable out of the real and personal estate" pro 
rata it is not necessary that the testator should 
have directed an absolute conversion of the real 
estate. It is sufficient that he has shewor an 
intention of creating a mixed fund of realty and 
personalty out of which the legacies are to be 
paid. A testator gave his real and personal 


should be paid out of the annual income of the 
estate j and he also directed certain legacies to 


be paid out of his trust estates, moneys, and 
premises. He was intestate as to the residuary 
estate by reason of the death,, in his lifetime, of 
the residuary devisee -and legatee :—Hekhdhat 
the legacies were , payable out. of the real and 
personal estate, ratealalj, AUmi v, Gott, 41 L. J 
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Ch. sn : t. It. 7 Ch. 439; 2fi h. T. 412 ; 201 he also appointed tru.stees) to pay his debts and 

W, 11. 427. I funeral and testamentary expenses, and giving 

j various pecuniary legacies, gave all his personal 

Where Eealty charged in Aid of Per- j estate and effects, except money or securities 

sonalty.] — Devise of freehold estate in trust to for money, to R. ; and he gave ami devised all 
sell and apply the money towards payment of j the rest, residue, and remainder of his estate, 
the legacies : ‘the residue of the personal estate, j both real and personal to his trustees, upon 
after I'luyinent of debts, legacies, &c,, upon trust trust timrcout, in the first place, to pay two 
to convert all the saicl residue of his personal specified sums, and as to the residue thereof, or 
e,^tate into ready money, to Ixs laid out in free- such part or parts thereof as might lawfully be 
hohl property, "to be" settled. The personal appropriated for the purpose, for such one or 
e-^tate leaving a residue beyond the charges, the ! more, or any ho.spital of a charitable nature, and 
real estate a resulting trust for the heir-at-law, i in such proportions as they in their uncontrolled 
and charged with the legacies, not primarily, | discretion should think tit. It was held by the 
bur only as an auxiliary "fund to the personal j court of appeal that tlie gift to R. was not 
estate. Mtaiz/Iiatn v. J/mw/i, 1 V. & B. 410 ; 12 specific, but that all the pecuniary legacies were 
R. R. 251. payable in full before she could be entitled te 

Testator gave 1,500L to his illegitimate son, any thing under the bequest to her. The personal 
to be paid, with interest, within twelve months i estate (including that bequeathed to R.), was 
next after his decease, and he charged that sum I insufficient for the payment of the legacies, and 
upon his farm called L., which, he added, was i the real estate had to be sold to- make good the- 
then rented for lOOL a year, and which he pur- 1 deficiency. After the legacies had been paid 
chased before his marriage, and was not, in | there remained a surplus of the proceeds of the- 
settlement or otherwise, incumbered. And he I sale of the real estate : — Held, that the real 
gave other legacies, and directed, as to some of estate was charged with the payment of the 
them, that they should be paid by his executors, legacies only in aid of the personal estate, and that 
an<l he charged his real estates with the payment R. was not entitled to be recouped pro tanto out 
of his funeral and testamentary expenses and of the surplus the loss which she had suffered by 
debts, in aid of his personal estate. By a codicil the application of the personal estate bequeathed 
he confirmed, to his illegitimate son, all devises, to her in the payment of legacies. In 

gifts, by his will, made to him, and desired that : BroadheMw Barrow, 55 L. J., Ch. 103 ; 31 Ch, D. 
all his (the testator’s) debts, annuities, and lega- 1113; 53 L. T. 723 ; 34 W. R. 100. See Taylor, 
cies (except two annuities thereby given to A. E. i rc, infra; and WMeldon y. Sj)ode, supra,, 
and S. D.) should be paid, in the first place, out col. 1647. 
of any mmieys he might die possessed of in the 

3 per cent, consols, as" far as they ^vould extend, Where Personalty originally Sufficient,. 

and he charged his farm called R. with the I hut Wasted.] — A testator gave his real estate 
payment of all such debts, annuities, and legacies for a term of 800 years to A., his son, and B., a 
(except as aforesaid), in aid of his moneys in the stranger, to secure payment of so much of his 
3 per cents, : — Held, that the 1,5007. was not debts and legacies as his personal estate should 
charged on the farm called L. exclusively, and j be insufficient to pay. Subject thereto he gave 
in exoneration of the testator’s personal estate his residuary real estate to A. and C., another 
but that the coilsoIs were to be applied first, the j son. A. and C. were his executors ; they paid 
farm called R. next, the testator’s general per- j his debts and legacies, except two legacies of 
sonal estate next, and the farm called L. last, in 1,5007. each. At the testator’s death, his per- 
payment of it. Emns v. Branfi, 17 Sim, 102 ; sonal estate-was sufficient to pay the two 1,5007. 
14 Jui\ 383. legacies ; but the executors wasted it, and the 

Where there is a charge in the will of legacies two legacies of 3,5007. each were not paid. A. 
upon real estate, they are at first directed to be and C. (B. being dead) made two mortgages ; 
paid out of the realty, the personal fund proving one to persons who knew, or had the means of 
<lericieut. Minor v. Wlokateed. 3 Bro. C. C. 627. knowing, that the advance was for the personal 
E, B. by his will bequeathed certain legacies, use of A. and C., but the money was paid into 
iiicluding an annuity to his wife. And he the hands of A. alone, the surviving trustee of 
directed that his trustees and executors should the term ; the other mortgage was to a pereon 
.stand possessetl of the net proceeds arising from without notice of any improper application of 
the sale and conversion of his real and residuary the money ; and the deed recited truly that the 
personal estate (after and subject to the pay- 1 debts were paid, but untruly that the two lega- 
ment of his debts and funeral and testamentary cies not paid were provided for, and the trust® 
expenses and legacies, and after making due satisfied : — Held, that the legacies were charged: 
provision for the said annuity) upon trust for on the term, though the testator’® personal esbxte 
E. B. K, And he directed that after the death was sufficient at his death. Howard v. Chaffer.^ 
of his wife the fund set apart to answer the said ! Howard v. B.ohvmm, 2 Dr. & Sm. 236 ; 32 L. J., 
amuuty should be held in trust for the Royal Ch. 686 ; 9 Jur. (it.s.) 767; IIW.R. 1057. 
Agricultural Benevolent Institution of England : 

— Held, that the annuity fund was not payable As between Debts and Legacies.] — 

lateably out of the blended fund constituting the A testator, by his will, made in 1882, charged hi® 
residue,^ but was payable primarily out of the copyhold and freehold estates with his debts 
testator’s ]iersonalty, smd was only charged on and funeral expenses and legacies, and gave the 
the ^ testator’s realty in aid of his personalty, residue of his personal property to the trustees 
Blpott V. Deardcy (supm, col. 1644) followed, of the deed-poll upon trust to build a hospital 
Dicta of Jessel, M.li, in Gaimford v. Bum on the site of premises conveyed by a deed-poll, 
(supra, col. ^ 1640) doubted. Boards, In re, The testator died within twelve months from 
AfiiyJit. V. KmyM, 64 L. J,, Ch. 305 ; £1895] 1 the execution of the deed-poll, which therefore 
Ch. 499 ; 13 R. 278 ; 72 L. T, 220 ; 43 W. R. 472. became void under the Statute of Mortmain. 
A testator after directing his executors (whom Upon further consideration in an administration 




1658 WILL — Construction. 1654 

action : — Held, that the legacies must be paid to B. The testator devised his estates in certain 
out of the proceeds of the real estate, and the places to other trustees as a fund for the dis- 
debts and funeral expenses, in the first instance, charge of his debts, funeral and testamentary 
out of the personait 3 ^ Taylor^ In re, Ilartbi v. expenses, and his pecuniary legacies in aid of 
Fteenum^ 58 L. T. 538. his personal estate, with power to his trustees, if 

A testator devised his estates to his eldest son, they thought it expedient or necessary, either 
but charged certain of them with legacies to his before or after his residuary personal estate 
younger children, specifically charging one of should he exhausted, to raise money for those 
such legacies, amounting to 10,000^., upon one of purposes hy sale or mortgage, and subject 
his estates, and another legacy of 20,000?. upon a thereto, upon trust for B, in fee. The personal 
different estate. He then made other devises estate of the testator was insufficient for the 
and bequests, and directed that a certain house payment of his debts and legacies, and B. 
and his rcsitluary property should be sold in supplied such deficiency, including the annual 
payment of his debts, and in ease of his real payments to A. in respect of her legacy. A. 
estates. The legatee of the 10,000?. filed a bill survived both the testator and B. On the death 
to have the trusts of the will declared and of B. the question arose whether, as the testator’s 
executed. Creditors w^ere directed to come in, personalty was insufficient for the payments 
and the estates specifically charged with the pay- before mentioned, the testator intended that the 
ment of the debts were found not sufficient for corpus of the legacy should be raised out of the 
tliat purpose. The court afterwards directed a real estate devised to B. for the benefit of B., 
reference to the master to take an account of who was the testator’s residuary legatee : — Held 
the debts, and that in taking such account he (following v. Webster^ 4 De G. M. & G. 

should report the order and priority of such 474), that the words “ revert to and be added to 
debts and incumbrances, and particularly that my general residuary estate,” in the will, shewed 
he should inquire and report whether any and that the testator meant the legacy to be restored 
what sum remained due to the person entitled to the funds from which it was taken ; and that 
to the legacy of 20,001)?. and the priority thereof, it was not to be taken from the real estate merely 
This legacy had been assigned to trustees under for the purpose of augmenting the personal estate: 
a mai’riage settlement, and they were not — Held, also, that B. had a vested interest in the 
parties to the suit, but went in with others upon charge on the real estate of which he was absolute 
the reference to the master. The master made owner ; and that such interest was in immediate 
a report of the amount of the debts, and found contact vtdth his ownership of the inheritance in 
that this legacy was a charge affecting this the land : — Held, further, that, inasmuch as the 
particular estate, but was only next in priority charge was not raised during the lifetime of B., 
after the payment of the judgment and bond and that now it was neither necessary nor 
debts of the testator remaining unpaid by sale of expedient to raise it, the corpus of the legacy 
the other fee-simple estates of testator : — Held, was not raisable out of the real estate for the 
that such finding was right. Binivo,ne^,yorlmry, benefit of B.’s personal estate at the instance of 
3 Cl. & F. 247 : 9 Bligh (isr.s.) 611, those who were entitled to his personal estate. 

Si>me7\set(J)ulie), In 7V., Thymie Y, St. bT> 

Exoneration of Personal Estate.] — Testator L. T. 753. See Lloyd v. Lloyd, ante, col. 1141. 
gave to his wife an annuity of 60?., issuing and The ..testator bequeathed certain pecuniary 
payable out of his real estate thereinafter devised legacies, and he gave his leasehold estates to- 
to his three sons. He then gave to his daughter his executors, to sell and apply the proceeds in 
A. a legacy of 500?., and to each of his sons H. part payment of the legacies : — Pleld, that the 
and S.,' and to each of his daughters M. and E., leaseholds were to be applied, as far as they 
a legacy of 1,600?., to be paid, with interest, two would extend, in payment of the legacies, and 
years after his death. And he thereby charged that the deficiency was to be paid out of the 
and made chargeable his real estate, thereinafter general personal estate. Banting v. Marriott^ 
devised to his three sons J., T., and F., with the 19 Beav. 163. 
payment of the said legacies and the interest 

thereon. He gave his personal estate (charged Lapsed Bequest.] -- A testatrix devised 

with the payment of debts, funeral and testa- her real estate to trustees in trust for sale, and 
mentary expenses and expenses of proving his directed them out of |he proceeds to pay her 
will) unto his said sons J., T., and F., and funeral and testamentary expenses, debts and 
gave all his residuary real estate (subject to legacies, and pay the residue to a class of per- 
niortgages, and subject to and charged with sons. She then directed her trustees, who were 
the payment of the annuity of 60?., and the also her executors, to sell her leaseholds, and if 
legacies to his sons H. and S., and his daughters the sale moneys of the real estate were insuffi- 
M. and E., and also the legacy of 500?. to his cient to pay her debts, funeral and testamentary 
daughter A., and subject also, in aid of his per- expenses, and legacies, to apply so much of the 
sonal estate, to the payment of his debts, funeral proceeds of the sale of the leaseholds as should be 
and testamentary expenses, and the expenses of sufficient for that purpose, and to pay the residue, 
3 )roving his will) equally between his said sons or if no part was required for the above purpose, 
J., T., and F. : — Held, that the legacies were the whole of the proceeds to another class of 
charged on the real estate exclusively in exqnera- personvS. She then bequeathed to her trustees 
tion of the personal estate. Needham, In re, “ all my personal estate,” upon* trust. to call it in 
Mohmson v. Needham, 54 L. J., Ch. 75. and convert it into money, and after payment of 

By his will a testator bequeathed a legacy of the expenses of such calling in and conversion, 
16,000?. to trustees for his daughter A. during to pay the proceeds to the churchwardens of C. 
her life, and after her death directed that the for charitable purposes. Part of the personal 
legacy should revert to and be added to his estate consisted of a mortgage debt, as to which 
general residuary personal estate and go as the the charitable bequest failed, and the crown 
same "was bequeathed by his will. The testator became entitled, there being no next of kin : — 
then gave his general residuary personal estate Held, that there' was upon the will a sufficient 
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indication of intention that the general personal ] annuity to his daughter, and he directed that 
estate should be exonerated from debts, funeral i such annuity should be payable in equal half- 
aiul testamentary expenses, and legacies out of j yearly payments, the first to become due six 
the real estate ; and if that was insufficient, out ; mouths after his decease : Held, that the 
■of the leasehohis ; but that this right to exonera- i annuity commenced at the death of the testator, 
tion failed as reganled the property which went | and was payable from that time, but was charge- 
to the crown, anti that there was no distinction I able only on the reversionary interest. Jachmni 


personal e.state nut of a specific fund of personalty d L. J^, Gh. 849 ; 18 E. 810 ; /2 L. 1. 

was held to enure for the benefit of persons who 324 ; 43 W. E. 875. 
took bv lapse, not followed Held, therefore, _ . 

that the debts, funeral and testamentary expenses, I Estate preceding Fee.]--Devise to trus-* 

and letracies. must be apportioned rateably be- . tees, from and immediately after detenmna- 
tween the pure and impure personalty, including i tion of precedent estate, to use of A. in fee, 
the leaseholds ; that the real estate and then the I charged and chargeable with legacies, to be paid 
leaseholds were to be applied in exonerating the | in twelve months, they run oyer the precedent 
pure personalty fr«ym its proportion of debts, &c., j estates as Nvell as the fee. Carter v. Carter^ 1 
and that the charity took the pure personalty, j Yes. Sen. 108. ^ , x ^ x • 

subject to so much of that proportion as the free- ! A. gave all his real and personal estate to his 
hold an I leasehold estates were insufficient to ! wife for life, and after her death, to her son abso- 
satisfv, and that the crown took the impure ■ lutely, chargeable with payment of a legacy of 
persotmltv (otlier than leaseholds) subject to its ] 200Z. to his daughter, within six months after 
propeyrtion of debts, Ac. In re, Kilford j his death, and with the payment of his debts and 

v. Mama/, 5,5 L. J., Ch. 1S5 ; 81 Ch. D. 50 ; 54 ! funeral and testamentary expenses. There was 
h. T. 287*; 84 W. H. 109—0, A. i no personal estate : — Held, that the legacy w^as 

And ifti Executoe and Administeator. ! charged on the life interest as wmli as on the 

I remainder of the real estate, and ought, with 
Agreement "between Residuary Devisee and | the arrears of interest for six years, to be raised 
Trustee ineffectual to Ee-adjust Burden of ; by mortgage of the property, and that the 
Charge.] — A testator gave a legacy of 4, OOOL to j remainderman ought to be recouped out of the 
trustees’" for the benefit of certain persons in | rents and profits, to the full amount of the 
succession, and directed that in ease his personal ; arrears of interest raised out of the^ estate, 
estate should be insufficient, the amount should j Mailings y. Malmigs, 1 De G. F. & J. 355. 
be raised out of his real estate. B. was residuary ; 

devisee and legatee. The trusts having been Residue where Property ceases to exist.] 

duly administered, with the exception of raising j —Legacies to be paid from a farm when A.’s 
the'4.uun/. B. was let into possession of the real | son attains twenty-one, the farm not being carried 

and pensonai estate. The interest on the legacy I on, are not to be paid out of the residue. Mayott 

was regularly paid. B. subsequently e.xecuted a v. Mayott, 2 Bro. 0. C. 125. 
deed, "to which the surviving trustee of the 

testator was a party, whereby it was agreed that Contingent Interest where Contingency 

certain of the estates should be discharged from fails in Part.]— One devises lands to his son by 
the liability to ].>ay the legacy, and "that the his second wife in tail male, remainder to his 
remaining estates .should alone be charged with eldest son by his first wife, provided that if the 
such payment. B. died, having devised some land should come to his eldest son, that then he 
k of the real estates. Upon a bill to obtain pay- |Or his heirs should pay 1,0007. to the testator’s 

g ment of the 4,0007. and interest Held, that daughters within four months after the estate 

the dealings with the property had not affected should come to them ; and in default of payment, 
the charge created by the "testator, and that the trustees to enter and raise the monej^ The 
both the veal and p)ersonal estate remained son by the first wife dies leaving a son : the son 
liable for the payment of the legacy ; that if by the second wife suffers a recovery of a moiety 
the personal estate was ^originally sufficient to of the land, and dies without issue, so that the 
pay the legacy, then the lesiduary legatee had moiety only of the premises comes to the son of 
made his own assets liable ; that if insufficient, the son by the first wife. Though no part of the 
then the real and personal estate which was premises ever came to the eldest son, yet the 
handed over to the resiiluary legatee was liable, ! moiety of the lan(.l shall be liable to the payment 
the personal estate remaining in specie being | of the whole 1,0007. without any apportionment, 
the fund primarily liable. Ilepwortk v, ITill, j Hooleg v. Booth, 2 Vern. 359. 

81 L. J., Oh. 509 J 8 Jur. (N.S.) 900 ; 0 L. T. 408 ; A testator by will gives his moiety of an estate 
10 W. E, 477. called H. to his sister and her children, and 

subsequently by a codicil, which purports to 
What Property Charged — ^Estate ia Remain- give them the whole of that estate if he shall 
der,]— Devise of lands to A, for life, remainder [ possess it at his death, charges it with a sum of 
to such child or children as should be living at money to legatees ; at the date of the will and 
his 'death, and to their heirs, A. paying 407. to codicil he was owner of only one moiety of H,, 
E. This is a charge, not only on A-’s estate for but before his death he acquired the other ; 
life, but also on the remainder. Sudd v. Carter, although the devise fails as to the after-purchased 
Pre. Ch. 27. moiety, the charge is good for the whole sum, 

A testator, after a specific bequest and devise, and equity will make no apportionment. Lush'- 
•deviseil all his other real property to his wife ingUm v, Sewell, 1 Buss, k M. 169. 
for life or widowhood, and after her decease or 

second marriage he devised part thereof to his — v- Whole Burden thrown on One of Two 
- ^ ' eldest son, but subject to the payment of an* Estates,] — A bankrupt, to whom two estates 


* Estate preceding Fee.] — Devise to trus- 

! tees, from and immediately after determina- 
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were devised, charged with the payment of having left the estates to A. and B. respectively, 
legacies, had mortgaged each of them separately, in the mistaken supposition that both estates 
and the assignees sold the estates subject to thb were, under the will of the original testator, 
unpaid legacies and the mortgages. One.of the subject to the legacy, but which he had chargetl 
estates was sold for l,000h more than the amount on the freehold only, was no ground for exonera- 
of the mortgage money with which it was charged, ting the estate bequeathed to A., for there was 
and which surplus was sufficient to pay the no reason to presume the testatrix would have 
legacies; but the proceeds of the other estate apportioned her bounty differently if the mistake 
were scarcely sufficient to satisfy the mortgage had not occurred. WestAWttY. CtlWford.S Hare, 
on it : — Held, on the application of the mortgagees 265 ; 13 L. J., Ch. 136 ; 8 Jur. 166. 
of the last mentioned estate, that the outstanding 

le^mcies should bo charged exclusivelv on the Euglisn and Eoreign Kealty.J — B. gave 

surplus proceeds of the'' first estate. ^ Jlartlcih all his real and personal estate (except liis estates 
parte. 1 Heac. 2S8 ; 2 Mont. <fc Avr. 496: *5 ^^orway), to trustees to pay debts, legacies, 
L. J., Bk. 13. " incumbrances affecting liis estates in 

*’ England and Norway, and after payment of the 

Leaseholds whether charged with Eealty,] debts and the legacies, he bequeathed all “ the 

‘ • . . 1 . . . , . . . . residue,” but not including his estates in 

Norway, directing payment thereout of certain 


— A., in 1845, devised “all his real estate lying 
and being within F.,” to trustees “to have and . . 

to hold unto them and the survivor of them sums of money to the persons mentioned. He 
for ever, or otherwise according to the several devised his estates in Norway to trustees, to- 
and respective natures and tenures thereof.” debts and the incumbrances affecting the 
He then directed the trustees to sell his real estates, if not extinguished out of his other pro- 
estate, subject nevertheless to legacies ; and after perty ; and imniediately from and after the pay- 
directing his debts to be paid out of his personal r^^ent of all his debts and the legacies therein 
estate, he directed that if insufficient for that before given by him, he directed his trustees to 
purpose, the deficiency should be paid “ out of clivide the rents equally amongst his children 
the rents, issues, and profits of his real estate.” survivors during their lives, and, after 

He was possessed of freehold propert}’ and of decease of the survivors, he devised liis 
leasehold pi'operty. Both estates, although not Norwegian estates to his sons in tail male : — 
quite contiguous, were occupied by one tenant, Held, that the sums of money given were lega- 
at one entire rent. The question arose whether chargeable in the first instance 

the leasehold property was chargeable pro rata on the English property, but if that should prove 
with the freehold property, with the legacies : — insufficient, then on the estates in Norway in aid. 
Held, that the legacies were chargeable on both of the^ English property. Hakmntl v. White, 8 
the freehold and leasehold estates rateablv. Sw//'t 

Iho-fb"' ''' ’ ' “ scotch Form.] -A domicilecL 

A tettaior devised and bequeathed aU his real, fo 
freehold and leasehold property in land, houses fff ’n - T^l 

orfee-farm rents to his son L.f and after giving tn-t his debts, testamen- 

certain legacies to his four dauahters and others, Sy it's ''jii ions 

he directed that his said daughters should reside 
,• 1.1 1, .Ml; .i.r ....in.f ...1 ,i ““ 

testator airccreu as rouo^^ s . i ciiiect tnat my testamentary and funeral expenses, and the 
son L. shall pn^y to them the annual sum ot20lM., j annuities; his residuary estate- 

said Slim to be paid to them or any of them comnrised English and Scotch realty. By the- 
so long as they «• any of them shall remain law of Scotland., debts, testamentary Ll fuLral 

hold property with said annual sum of 200f. ; -t’ St^to ° 

•'ll -IT ,, ’ personal estate, and annuities are a nrimarv' 

and m ease all my said daughter shaU _man-y, heritable or real estate. The testator's, 

then the said annual sum sMl oeye. Xhe heir-at-law claimed the English realty as undis- 
tes ator devised and bequeathed the resi^m by English law it- 

ot Ins property, re.al, free^ild ami pei-sonal to to contribute to the charities or 

L., subject to payment of his debts, f uneral and it was conceded that the charitable 

testamentaiT expenses, and appointed L his jjt they were payable out of the- 

yomitor. ihe testator died possffised of free- realty, were void :-HeM, that the 

hold and leasehold property, as y^l as ordinary g of lidministration applied, and that 

peyonalty--Held that the annuity was ch.yged g rateablyli th tlioi Scotch 

only on the freehold, s, and not on the leaseholds contribute towards the annuities, 

fl ^ ^ S-ewilln re, Lawmii y. JOmmn, [1891] 3 Oh. 




WILL- 


personal property, made his wiE in Jtine, 1836, ; 
by which he devised freehold estates to trustees 
for a term of ninety-nine years, to pay an annuity 
to his wife, and another annuity to one of his 
sons for life ; the estate, after the death of his 
son, to go to the sons of that son in tail male. 
He aave other lands, some freehold, some lease- 
hold, to other sons ; he created annuities and 
o-ave legacies ; directed the different properties 
devised^and bequeathed to fall, in certain events, 
into his residuary estate; and at the end of his 
will directed that, *Mu case my personal and 
chattel v>roperty shall be inadequate to the pay- 
meui of Hie pecuniary legacies bequeathed by 
this mv will, the deticiency shall be pfiid out of 
my real and. freehold estates, and I hereby charge 
arid encumber the same with the payment 
thereof." In a codicil be said “ I charge and : 
encumber all my estates, of every description, : 
both real and “ personal, with the following 
legacies " ; and he gave to these legatees a power 
t(f distrain on any part of his estates or property, 
of every description, for the arrears of the interest 
due oil the annuities given by the codicil : — 
Held, that the legacies were not charged on the 
•specificallv devised estates. Conran v. Coimm, 7 
H. h. CasI 168. 

T,here is no distinction between a residuary 
.and a sjiecific devise of real e.state ; every devise 
of land being in effect specific, inasmuch as a 
residuary devise will only pass such real estate 
•as the testator had at the time of making his 
will, and will not pass as real estate subsequently 
■acquired. When pecuniary legacies are charged 
upon real and personal estates, and there is a 
deticiency of personal assets, the real estates, as 
well those specifically devised as those devised 
under a general residuary devise, ' must make 
good the deticiency. v. Sjw?igj^ 1 Y.^ k J, 

3d0. Keversed 3 Bli. (K.S.) T ‘ ' 


when payment was claimed by the legatees it 
was insLxiiicient Held, that the charge on the 
realty took effect. lUehardson v. Morton (infra, 
col. 1667) dissented from. Ih. — 0. A. 

Or where Intention Expressed or 

Implied.]— A husband, by wall dated in 1857, 
bequeathed to his wife all sums of money that 
had come to his hands as part of her patrimony 
for her sole use and benefit, with the option of 
leaving it invested at 5 per cent, to be paid her 
quarterly, or if she wished to draw it out, then 
the property most suitable for sale to be disposed 
of to raise the amount due to her, being in 
fact a charge upon the property ; and, if she so 
desired, this, as w-ell as all just debts and obli- 


fact a charge upon the property 


gations due from him, to be discharged as the 
first act of his executors : — Held, that the 
wife’s patrimony w^as to be treated as a debt, 
and a charge on the specifically devised pro- 
perty as well as the rest of the property. 
Mannoir v. Greener, L. R. 14 Eq. 456 ; 27 L. T. 
408. 

Testator directed that all his debts and funeral 
and testamentary expenses (not mentioning lega- 
cie.s) should be paid out of his personal estate. 
He then gave a number of legacies, and directed 
that if one of the legacies should fail, it should 
fall into his “ residuary estate.” He then devised 
all his freehold and leasehold hereditaments in 
the parishes of B., L., and R., “and all the rest, 
residue, and remainder of ” his real and personal 
estate, to trustees, upon trust to make a weekly 
payment to his wife during her life, and subject 
thereto to invest the residue, and after his wife’s 
decease, as to all his freeholds, and all his lease- 
holds, and all the residue and remainder of his 
estate and effects, to stand possessed thereof 
upon certain trusts. The personal estate, and 
the real estate other than the real estate in the 
parishes of B., L., and R., were insufficient to 
pay the legacies : — Held, that the legacies were 
a charge on the real estate in the parishes 
of B., L., and R, Bray v. Sterens^ 12 Ch. D. 
162. 

A general charge hy will of debts and funeral 
and testamentary expenses, and also legacies 
upon the w^hole of the testator’s real and per- 
sonal e.state and effects, has the effect of charging 
the legacies upon specifically devised realty. 
Bfnwertott., In re, 3 Be G, J. k S. 338. 

A testatrix bequeathed to her trustees certain 
specified moneys, upon trust, “after payment 
thereout, in the event of my predeceasing my 
husband, of my debts and funeral expenses as 
well as of my testamentary expenses for the 
time being,” for her nephew ; and after giving 


1 Bow- (N.s.) 

A mere charge of legacies on all the real 
and personal estate does not of itself create 
a charge on any specific devise or bequest ; 
-and the presumption, in the absence of the 
■clear expression of intention to the contrary 
w'hich is necessary to rebut it, is against general 
legacies being charged on specifically devised 
lands or on, specific legacies. v. 

M' ConayJtey, Ir. R. 6 Eq. 20. 

— — Otherwise where Specific Devise Suh- 
.sequent to Charge.]— A testator devised and 


•of 120^. a year among three of his children, 
A., B. and C. ; the said annuities to be charged 
■on all his said estates ; and after giving certain 
pecuniary legacies, he devised to his trustees a 
certain farm' of land, held in fee-simple, to be 
divided between his tw^o sons, ?. and M., and 
•tlevised to his trustees certain other lands to 
the use that his daughter R. should receive an 
annuity of BOL, to be charged on the said lands ; 
and subject thereto, to the use of his son P. ; and 
he devised certain other lands to his trustees, to 
the use that his daughter J, should receive an 
annuity of to be charged on the said lands, 
and subject 'thereto to the use of his son M. After 
'Certain specific bequests, the testator bequeathed 


all the rCvSidue and remainder of his personalty 
not otherwise disposed of — ^three-fourths to his 
sons P. and M., and one-fourth to he divided 
amongst three of his daughters Heljl, that the 


annuity of 12011. a year was charged upon, and 



1661 WILL — Construction, 

certain . pecuniary legacies she devised and be- 
queathed all her real and personal estate not 
thereinbefore otherwise bequeathed, to trustees, 
upon trust after her husband’s death, to sell and 
convert, and out of the proceeds, ‘‘subject never- 
theless to the bequest of moneys to my said 
nephew hereinbefore contained,” to pay her 
debts, pecuniary legacies, and funeral and testa- 
mentary expenses, and invest the residue and 
stand possessed thereof upon certain trusts. The 
testatrix predeceased her husband : — Held, that ' 
the moneys comprised in the specific gift were 
primarily applicable to the payment of the debts 
and funeral and testamentary expeoses of the 
testatrix. /ladings (Lady')^ In re^ JIallett v. 

Hastings. 55 L. J.’, Ch. 27d ; 54 L. T. 75 ; 34 
W. E. 452. 

Harskalling.] — A testator, seised and possessed 
of real and personal estate, after bequeathing 
some pecuniary legacies (amongst others 250Z. to 
his son C. E.), directed by his will that his 
trustees should, in the first place, pay out of his 
personal estate all debts of every kind, including 
specialty debts, in full exoneration of his real 
estate. He devised to his wife an annuity for 
life, and to his daughter and his five sons respec- 
tively perpetual annuities, which he directed to be 
first, second, third, and fourth charges on his real 
estate, and two small annuities to others. He 
appointed his son C. B. and another, trustees 
and executors of his will. The testator’s real 
estate produced 660^. a year. It was subject to 


acre, and gave the annuitants power of distress 
and entry. He next devised (“ after payment of 
the bequests and legacies aforesaid”) Biackacre 
and all other bis real and personal estate, subject 
to his debts, legacies, &:c., to the same trustees, 
upon trust to pay 40Z. annually for the main- 
tenance of the nephew during minority ; and 
directed the investment during that time of the 
sirrplus ‘‘rents, issues, proceeds, and profits” of 
Biackacre, and the other real and personal estate, 
with power to jointure, and with remainder over, 
in strict settlement to his (the nephew’s) issue. 
At the date of the will the nephew was nineteen, 
and the nieces were respectively sixteen, twelve, 
and ten years of age. The testator left per- 
sonalty to the value of lOOL : — Held, that the 
sum of 1,000^. bequeathed to the nieces might be 
raised by sale of Biackacre, and was not charged 
upon the annual rents only. Spring v. Stephenson, 
1 Ir. Ch. E. 132. 

A. bequeathed pecuniary legacies, to be paid 
after three years from his decease, but "witliout 
; interest. He then directed all his residuary per- 
sonal estate to be accumulated to form a fund 
i for payment of legacies ; and in case of deficiency, 
charged his lands at U. with 1,000/^. towards such 
deficiency ; and in case of further deficiency, 


minor) and his sous, in strict settlement, giving 
B. a power of charging the lands with 5,OOOZ. for 
younger children, “to be raised by sale or mort- 
gage of a competent part of the lands, or out of 
the rents and profits.” A. then bequeathed 
legacies amounting in all to 12,000Z., to his 


were primarily payable out of the lands mort- 
gaged ; that the annuities were charged by the 
will on the real estate alone ; and also, that the 
application of Locke King’s Act and the acts 
amending it did not preclude the annuitants 
from their equity to marshal the assets. Bueldey 
V. BmUey^ 13 L. E., Ir, 544. 

Charge whether on Corpus or Income.] — 


eligible public funds,” and accumulate such por- 
tions of the annual interest of them as was not 
required for the maintenance and education of 
the legatees. He then, after giving some small 
legacies, declared that if his assets, not thereby 
specifically disposed of, should prove insufficient 
for payment of his debts and legacies “ it was 
his will that such deficiency should be made 
good and supplied by his trustees out of the 
annual rents and profits arising out of his 
estates, which he thereby desired that his 
trustees might receive and apply until such 
deficiency should be made good thereby, allow- 
ing, however, to his grandson B. so much as the 
trustee should deem expedient and fitting for his 
education and maintenance”; but if it should 
I happen that there should be a surplus of his per- 
sonal estate, after payment of his debts and 
legacies, he bequeathed such surplus among his 
several grandchildren above mentioned. The 
personal estate proved insufficient for the pur- 
poses contemplated. On the death of the 
testator, B. and the other grandchildren were 
made wards of court, and one of the executors 
acted as guardian. In the accounts , and dealin gs 
in the matter of the minors, the legacies were 
treated as charged on the corpus of the estate, 
and B. paid interest on them until he died, 


of life estate. The year expired : and on a bill 
filed, the court decreed a sale of the land to raise 
the legacy together with interest from the end 
of the year, and costs of the suit. Bell v. Skelton^ 
9 L. J. (O.s.) Ch. 214. 

Effect of Words “Bents and Profits.”] — 

A direction to raise legacies out of the “rents 
and pi’ofits ” of a real estate is a charge on the 
estate itself, and empowers the trustees to raise 
the money on it. Londeslorouyh (Lord) v. 



Goyistruction, . ±004: 

harbour, and m other works. This sum was 
aid out of income Held, that the 
j was a charge on. the corpus of the 
estates comprised in the term. Bute (J/arquU), 
-^i re, Bute (M(n’q?ch') v. Bi/dor, 27 Cli. D, 196 ; 
B2W' E. 996. 

Timber cut where Time for Payment 

Limited.]— -Devise of land upon which timber is 
growing, to A. for life, remainder to B. in fee, 
pa3ni)g" several legacies within a limited time ; 
and in default of pajmient the remainder in fee 
" ...d ... - to G., he pajdng the legacies ;: 

bill brought B., the court gave leave 


WILL 


leaving a son, who refused to pay these charges 
—Held, that only so much of the legacies as the i largely p: 
personalty was inadecjuate to pay was at all | expeuditiixe 
charged on ; that the charge I 

only on so much of the rents and profits of the In 
real estate in the years immediately following B2 
the testator’s death as would have made up the 
deficiency ; and that B.’s son w-as not hound by - 
the dealiims in the minor matter. Scott v. Lii 
G7c7mxf.v8lr. Cb. K. I. 

Testator being seised in fee of freehold collieries, pa^^ip; 
for which he received a rent, and also having ^ 

shares in a leasehold colliery, directed that his is devised over 

temcies should be paid ‘‘out of the rents and upon a 

pn^ts of hiH collieries Held, that the free- to B. to out down timber for the payment of Ae 
hold collieries only were charged. Skipperdxon legacies, though it was opposed by the tenant 
Tkter, I y. C. C. C. 441 ^6 Jur. 658. for He, and the devisee over. v. 

Cla'xto)i, 2 \ern. lo2 ; Bre. Oh. lo , uiib. Hq. it. 

Option to Trustees to pay Charges' out of BBS. 

Income or Capital.]— By a deed, executed two i 4 x.-i. . 

years before his will, a testator devised estates Where Gift^ of Annuity,] — A tehtator 

in Glamorsranshire, which comprised a canal, bequeathed a pecuniary legacy and a life annuity 
harbour and docks at Cardiff, and also estates in i to his widow, and gave all his real and personal 
the comities of Beilford, Herts, and Durham, to estate to trustees, upon trust, subject to the pay- 
A B and C., upon trusts out of rents and profits ment of the legacy and annuity, to pay the rents 
and sums to be raised by sale or mortgage, to and income to his daughter tor life, and he 
pay expenses, salaries, mortgage debts, and the directed that after her death the estate should be 
k^sidue to the settlor. He empowered the held in trust for his grandchild. He empowered 
trustees to enlarge, improve, and make additional his trustees to continue his business and to* 
works at Cardiffki'id to manage the estates, with increase or diminish the real or personal estate 
powers of leasing, sale, and mortgage. By his employed therein at his death i—Held, that the 
will, dated two months before the birth of his annuity was a first charge upon the corpus of the 
first son. the testator devised the Glamorganshire real and personal estate. Wehl, In re, Leedhani, 
estates (except Cardiff Castle, park, and lamls v. Batchetf, 63 L. T. 51:5. 
adloining] to B. and C, and their heirs for a term , 

of 'l 500 years and subiect thereto to the use of Bequest of Leaseholds subject there- 

■ “ upon trust, out of 


his first son for life, remainder to Ins first and 
other sons in tail male. The trusts of the 1,500 the re 
years’ teinn were tleclarcd to be, after payment just d 
out of income of certain annuities, of a specified out oi 
sum for certain repairs, “ by mortgaging or my w 
otherwise disposing of the term ... or by, or yei 
%vith and out of the rents, issues and profits subje 
of the same hereditaments ... or by one . . . upon 
or all of the aforesaid ways and means, or by to ap 
any other reasonable ways and means” to my s 
raise moneys sufiicient for the above purposes, assigi_ 
and with the monej's to arise from the sale of of the said .rents and profits, &c. Held, that 
the estates in Bedford, Herts, and Durham, to the annuity was a charge upon the corpus of the- 
satisfy the trusts of such sale. The trustees leaseholds.*” Jloordif Estate, In re, 19 L. R., Ir.. 
of the term were empowered to manage and B65. 

improve the hereditaments comprised ill the term ^ 

in the same manner as the trustees of the deed. direction to appropriate ruud— -Defi- 

Testator then directed that, during the minority oiency iu Income— Resort to Capital.] — A 
of a tenant for life of the Glamorganshire estates, testator, after giving various pecuniary legacies, 
D. and A. should enter into possession and receipt bequeathed to various persons annuities of 11. a 
of the rents and profits of the same hereditaments, week, and he directed sufficient funds to be- 
and thereout keep down the interest on inort- appropriated in the name of his trustee out of 
gages,and mahitainmansion-housesand gioiinds, his personal estate to answer by means of the 
and pay the surplus to the trustees of the 1,500 income the payment of the annuities, and he 
years’ term for the purposes thereof , and “subject directed that on the dropping of the annuities 
thereto, and after the trusts of the said term of the appropriated funds should follow the dis- 
1,500 years shall be fully performed or satisfied,” tribution of his residuary personal estate. The- 
apply any annual sum they may think proper for income of the personal estate, after payment of 
the maintenance of the minor, and invest the the pecuniary legacies, w'as insutficient to pay 
surplus and aceumulate the income for his benefit the annuities: — Held, that the annuities w^erc 
on attaining majority. The trusts of the xu'oceeds payable, so far as necessary, out of the capital 
of sale of the Bedford, Herts, and Durham estates of the estate. Taylor, In re, llldey v. Bandall, 
were declared to be (1) to pay debts, including 53 L. J,, Ch. 1161 ; 50 L. T. 717 ; BB W, R. iB. 
mortgage debts on t|ie Glamorganshire estates ; And see Annuity. 
and (2) to purchase lands to be settled as before. 

Six months after the birth of his first son, testator Remedies of Legatee— Civil and Common Law. ] 
died, and during the minority the trustees of the — Buits for legacies charged upon personal 
1,500 years’ term laid out upwards of l,O00,O00L estates were originally and properly cognisable- 
in enlarging and improving the canal, clocks, and in the ecclesiastical courts as a branch of that*. 



testamentary jurisdiction which undoubtedly legacies to tue piaintm 

IvdonL^s to them ; but legatees instituting suits the testatrix, and her heii-at-lavy enteiul in 
ttee^fiiiding the authority of to court made- possession of the property, and in 184/ 
nuate to enforce a full discovery of assets, were the same to the detendant upon certain tiust.. 
fmauentlY driven into equity for that purpose, The detendant haying ref used to pay the egacies, 
save circuity of suit,' ami in the estate was, on a cla m filed by the legatees 
case of the suitor, courts of equity exercised ordered to be sold, and the proceeds paid into 
complete jurisdiction in the matter by enforcing court. The fund produced by , 

the ^discovery and decreeing payment of the sufecient toay the legacies and the costs ot the 
le^mcY. Butrin the exercise of this concurrent plaintiff. The court held that the defendant 
inHstliction courts of equity nccessai-ily adopted was entitled to costs out of the fuiid in pi’ioytj 
the law* of that forum in" which the suit was to the plaintiff. lVooUattYA\-ooUatf,idi\ii\(is.h>.} 
originally coanisablc, and therefore it is that 1292, 

whtue a kiit Is instituted in equity for pajnneiit . . ■ ^ -vi. 

of a lemxey charged upon the personal estate, if a though Condition becomes Impossibie 

question arise upon the right of the legatee to of Fulfilment.] — A testatrix devises real estate 
clcniand payment, it is governed by the civil to trustees upon trust, to raise out of the same, 
law ; whereas, if the legacy is charged on a real by mortgage, a sum sufficient to pay certain 
estate the rules of the common law prevail, legacies, which are made payable twelve months 
because in the latter case the jurisdiction of after her decease, and subject to that charge ‘mn 
the temporal court is orisrinal and exclusive, trust for K. N. in fee, provided that it il. >1. 
KnU/ v VonoK 3 Bidgw. I-\ C. 243. shall not, Avithin six calendar months after my 

' decease, by writing under his hand and seal, &€., 

Eight to proceed at Law or in Equity.]— accept the devise, and shall not at the same 

A married woman, who is entitled to a legacy time secure to the satisfaction of the said trustees » 
charged on land, with powers of distress and or pay to them a sum of money sufficient to 
entry, has a right to file a bill to obtain pay- satisfy the legacies,” the trustees shall stand 
ment of the legacy, instead of proceeding at law, seised of the real estates upon trust to sell the 
although the effect may be to give to her an game, and to distribute the money among the 
equity"^ to a settlement which she would not legatees, in proportion to the amount of their 
otherwise possess. BuncomM v. GresnaGve^ 6 seAmral legacies ; E. N. died in the lifetime of the 
Jur. (N.s.) 987 ; 8 W. B. 657. testatrix Held, that the legatees are entitle^d 

only to their legacies, and not to the whole 
Charge remains good as long as Property produce of the estate. BiivkUon v. Ba vidao/i^ 

exists.] — As long as the fund itself exists upon 3 L. J. (o.s.) Ch. 103. 
which a legacy "is charged, though it devolve 

either upon the heir or the executor, yet they Eemainder Charged with Payment at 

take it, subject to the charge. IlilU v. Wtrley, Date— Charge Lost by Sale in Interim.] 

2 Atk. 605. ^ —Copyhold hereditaments were devised to A. for 

Where, by a prenuptial settlement, me pro- and, after his decease, the same were devised 

perty of the Avife was secured to her, with power beirs and assigns, but subject to the 

of disposition by Avill, and she bequeathed a pf 4 qO/. within three years from the 

portion of the fund to her son, and the residue of fo C., her executors, administrators, 

to her husband, whom she constituted her execu- assigns. B. sold the hereditaments for the full 
tor : — Held, that upon his bankruptcy, and a allowing nothing in respect of the legacy, 

sale of his real estate, the legatee had no claim, afterwards died, but the legacy was not paid 
by privilege of hypotheque under the colonial years. The purchaser 

(old French) laAV, against the proceeds m gold the hereditaments to two persons, in equal 
hands of the sheriff, such fund not appearing to one of whom purchased the share of the 

have arisen from any part of the vufe s property, p^ber, and Avas admitted to the Avhole. C., the 
Smith V- Broioii, 2 Moore, B. C. 35. _ legatee of the -lOOZ.. died, and her executor filed 

Devise to A., charged Avith a legacy to B ; A. ^ against the party admitted to the copy- 
sells the estate, without having discharged the against B., praying an account of 

legacy. On a bill tiled by B. against A. tor ^bat AV'as due for the legacy, and a decree direct- 
payment of the legacy, decree against the pur- defendants, or one of them, to pay. The 

chaser, Avith decree over against A., m case upon against B. was pressed at the bar, but 

inquiry it should turn out that no deduction ha fbe other defendant was abandoned : — 

been made from the purchase-money m respect though the will charged the heredita- 

of the legacy. jSsiaman v. Kent^ 1 Mer. u , with the legacy, it did not charge B. 

15 B. B. no. personally with the same, and that, though he 

-u A ir acceptedthedevise, hcAvasnotbound to pay the 

Charge good though Devise fails.] ^ legacy when the three years expired ; held, also, 

devises lands to his second son that B. was not a trustee for the plaintiff, the 

that T., or his heirs, should pay ^ ® representative of G., of so much purchase-money 

90/!., to be eqxially divided among them, and ou igg^^y. JUlard v. Edgav, 

default of payment a clause ot entry oi distils. ^ ^ .^2 . 13 Ju,.. in4. 


- Against Executors 


^^IJjJj^Constniction, IbbS 

Deficiency of Assets i converted, and a sum sufficient to answer the 


to*a power, payment was decreed, although ^ 


that if this nuestion had arisen upon a hill filed two execinors lu .v. 

hr the creditors It might have received a diSerent his fat] ler and his sisters life annuities amouiit- 
^ V. Fm^er, Wall. Lyn. ing together to 700/. ; and he declared tdiat the 

tonsKitraxion. j. residue of his property, after payment of his 

debts and funeral and testamentary expenses, 

Where Devastayit.]— A legacy, payable legacies and annuities thereinbefore 

to the les^atee at twenty-one, was charged directed to be paid, sliould be divided amongst 
yn'imaiilT on the testator’s personalty, and on of l^ln ^nd heiresses, as though he had 

his realty, failing sufficient personal assets. At intestate with respect thereto. The tes- 

his death the personal assets were sufficient, but, fetor’s estate consisted mainly of twm freehold 
owing to a devastavit by the executors, became theatres and two leasehold theatres. The f ree- 
at some subsequent unascertained time iiiade- theatres w'ere let to tenants on lease at 

qiiate. The legatee attained twenty-one in 1849. respectively of 700/. and 1,817/., and pro- 

The petition was filed on the 2fith of Jaiinary, respectively (after deducting outgoings) 

1808 :~Hekl, first, that the mere non-enforce- incomes of 629/. and 888/. The testator wns 
rnciit of payment from the executor was no ypg original lessee of the leasehold theatres at 
laches to estop the legatee ; held, secondly, the respective rents of 750/. and 25/. for the 
real estate of the testator was liable to the pay- respective terms of eighty years and seventy-one 
ment of the legacy. /:^^ nal4 Ir.Ch.355. ye^rs. Of the eighty years nine years had 

When a legacy is given to an infant vesting at expired, and of the seventy-one years twenty- 
once, but payable on his attaining twenty-one, g|^ p^t^ expired. Both these theatres wore 
and real estate is charged with so much of the underlet at largely improved rents, and they 
debts and legacies as the personal estate shall be respectively produced net profit incomes of 
insufficient to discharge, the time for determining 2.109/. and 186/. Each of the leasehold theatres, 
whether and to what extent the real estate is g^ue of the freehold theatres, was subject to 
charged is the death of the testator, and not the ^ mortgage, the mortgage debts together amount- 
time at which the infant attains twenty -one, and 2,500/. The testator’s debts (other than 


V. Morton'i 41 L. J., Ch. 8 ; L. E. 18 Eq. 123. gg^te, and there remained a balance of 2.000/. 


But see M'Cai'thy v. M'Cartle, supra, col. 1660. 

Against Purchaser of Property Charged/ 

— A legacy was charged on the testator’s per 


in the hands of the surviving executor. The 
annuities had been punctually paid since the 
testator’s death. The annuitants claimed to be 
entitled to have the leasehold theatres sold, and 


sonal, and if that should p^i'ove deficient, on leal mortgage debts paid out of the proceeds of 
estate. . ^ sale, andT that a sufficient sum should then be 

testators death, but was (.hstributedAuthout any ^uvested, in the mode in which cash under the 
provision being made ^ control of the court -would be invested, to pro- 

legatee by her marriage settlement settled a . „ ,, •norrmr^nf, nf tbps aunuities. The 


legmec uy uer uiamug« - ^yg-yg the payment of the annuities. The 

portion ot residuary legatees proposed that the executors 

husband, and the diiklien ot the maniage who gp^^^py raise by mortgage of one of the leasehold 
shoiikl be living at the^death^o^^^^^^ theatres such a sum as (with the 2,000/. in the 

the hubbaiid and witu Afterwai^ e g^ggntor’s hands) would be sufficient to discharge 

became entitled to the leal estate ^p^ testator’s mortgage debts, and that the 


descent, and she and her husband sold it to 
different purchasers. A bill, filed by her and an 
infant son, })raying to have the legacy declared 
a charge on the real estate, and to have the 


annuities should be secured by a first mortgage 
on the two freehold theatres, the charge of the 
annuities on the residue of the testator’s estate 
(subject to the new mortgage to be created) 


money raised, dismissed as against the pur- Sing nndistarkr“^ft ifbeitrto 
cha^eis Beijmn v. Gollmgs, Romillys Notes g^j^^^p^nts to apply to the court for additional 
ot oas. i.6^, other security in case the annuities or any of 

Against Mortgagee.]-~If an estate is them Bhoiild fall into arrear ; and that, after pay- 

given to a devisee charged with the payment of nient of the interest on the new mortgage and 
legacies, and he mortgages the estate to one per- annuities, the I'esidiie of the income ot the 
son, and afterwards sells it to another, the pur- estate should be divided between the residuary 
chaser will stand in the place of the legatees, legatees : — Held, on the authority ot Potter ,1)1 
but will do so bound in equity to make good the (infra), Il Mer v. Weller (post, col. 1698), 


mortgage debt. Colyer v. Fmeh, 5 H. L. Cas. 
905 ; 26 T^. J., Ch. 65* : 3 Jur. (N.s.) 25. 

Bight of Annuitant to have Estate Eea- 


and King v. 3[alcott (9 Hare, 692), that the 
annuitants w^ere not entitled to have the lease- 
hold theatres sold, but that, the estate having 
been cleared by the payment of the testator’s 


lised to Secure Annuity.] — When a testator debts and funeral and testamentary expenses, 
bequeaths legacies and annuities, and then gives the annuitants were only entitled to have the 
the residue of his property, after payment of annuities sufficiently secured, and that the pro- 
his debts, funeral and testamentary expenses, posed security would be sufficient. Parry, In re, 
legacies, and annuities, the annuitants are not Beott v. Leah, 42 Ch. D. 570; 61 L. T. 880 ; 88 
entitled as a matter of right ■ to have the estate W. E. 226. 






.WILL — Construction 


1670 



The testator gave all liis real and personal dant insisted that a former tenant in tail had 
-estate to his son, upon trust to pay thereout paid off certain legacies, which he alleged were 
weekly and every week to the testator’s wife charges upon the real estate, out of a specified 
-during her life the sum of IL and, suhject fiind ; and that the sums so paid off were still 
thereto, upon trust for his said son absolutely, charges upon the real estate. By the inteiiocti- 
The testator had been dead four years, and (he tory decree, it was referred to the master to take 
weekly payment had been ]■eguiarlymade during an account of the sums advanced on foot of the 
all that period. The widow now asked that its specified fund in exoneration of the lands ; and 
future payment should be secured by the sale of whatever should appear to be so advanced was 
the pro})erty and the investment of the proceeds, thereby declared to be a charge on the lands : — 
The estate consisted substantially of a leasehold Held, that this amounted to a declaration that 
public-house, and the business carried on there, the legacies were a charge on the lands. Kelly v. 
and the total amount of it, if realised, would Letinoti^ 1 Jo. &; Lat. 305 ; 7 Ir. Eq. B. 98. 
not have been equal to the amount of the capi- 
talised value of the annuity .-—Held, that the Eight of Legatee to Production of Bocu- 

property was given to the son absolutely, subject ments identifying Property.]— The plaintiff wms 
only to tlie payment of the annuity, and so long entitled to a legacy which the testator had 
as lie paid that, he was entitled^to the quiet charged on liis estates not in settlement. The 
possession of his property, and the widow w’as defendant stated that the testator was tenant in 
not entitled to have it sold. Potter^ In re, tail of part of the estate, but did not specify it, 
Potter V. Pottery 50 L. T. S. and he admitted the possession of a copy of a 

. ^ ^ ^ deed creating the entail, but he stated it did not 

„ make out the plamtffi's case :-Held, he was 

Settled Estate.] pie court has a discretionary to produce it for the plaintiff’s inspection, 

power to order ^ the sale or mortgage of^ rep tending to shew wiiat estates were in settle- 
estate charged with the payment of annuities in i^^ent. The defendant being entitled to an 
■order to raise funds to pay off prears. estate, subject to a charge thereon, belonging 

V. (n bull. 5yl) and Jaylor v. layUrr j-q plaintiff, mortgaged it and delivered the 

(J** ^ title-deeds to the mortgagees, but he retained 

'm’ ^ copies: — Held, that he vras bound to produce 

<jh. 32_o ; 3 K. 436 ; 69 L. T. So ; 41 W. R. 50o. copies, though the mortgagees were not 

Ami see Annuity. parties to the suit. Kerey v. Ferrers^ 4 Beav. 

Eight of Legatees to Back Eents.] — ’ 10 L. J., Oh, 273. 

Where a devisee or his assigns have been in pos- _ . , . • .t j i a A. x ■ 

session of real estate char|ed with the payment . — Receiver when Appointed. ]-A testator 
of legacies, and the estate proves insufficient to m possession of lan^ devised the same to his 
satisfy the legacies, the legatees are not entitled life, remainder to another tenant for 

to badi rents: Oum v. AUen or Allen v. Zom/- 1'^®: ^““nders over ; and he gave to the 

57 L. J., Ch.'420 ; 37 Oh. D. 48 ; 57 L. T. 20® ,^ which he charged on specifced 

848 • 36 W R 413 land, part of Ins lands devised, payable after the 

■ ’ * * \ y ^ ^ ^ widow’s death. The widow w'as possessed for 

Statute of Limitations.] — In an action to raise her life, and, on her death, a stranger entered 
the amount due on an equitable mortgage, into and kept possession of the lands of the 
instituted by the mortgagee, lands w^ere sold testator. The plaintiff by his bill, to which the 
under the Judgment pronounced at the first tenants for life and in remainder and the 
hearing of the action, and realised more than stranger were defendants, asked that the 200^. 
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priority under a will, the mere circumstance 
of relationship to the testator is not entitled to 
much weight ; it constitutes but an auxiliary 
reason for giving priority where the words used 
in the will favour the" notion of priority to 
a sudicicnt degree. Miller v. Muddledone^ 3 
Mac. .H: G. 513 ; 21 L. J., Ch. 1 ; 15 Jur. 1043. 
Eeversing 17 Sim. 71. 

Prima facie, a testator must be presumed to 
intend that ail his legacies should be equally 
paid, and the onus is upon those who contend 
for a priority to shew that the testator meant 
to give a preference to a particular legatee. A 
testator gave 1,000?. to trustees, in trust, to pay 
the interest to his wife during her life, and after 
her decease he declared his will to be that the 
1,4100?. should become part of his personal estate 
and applicable to the trusts or payment of the 
legac'ies given by his will, and he gave a legacy 
of 504)?. hi trust for K. M. and his wife, in 
nearly the same words : — Held, that a priority 
was given to these two legacies. JBnncn v. 
JBmwiL 1 Keen, 275. 

The circumstance that legacies are payable 
immediately is not per se sufficient to give them 
priority over legacies the payment of which is 
po.stponed. jMrkif(.soti v. Cockill, 3 De G. J. & S. 
022 ; 32 L. J., Ch. 753 ; 9 Jur. (is\s.) 975 ; 8 L. T. 
778 ; 11 W. R. 14)82. 

One by will gives several legacies, and after- 
w'ards in the same will apprehending there will 
be a surplus, therefore gives further legacies : 
the legacies in the former part of the will shall 
have preference in case of a deficiency. One 
makes a will, then a codicil, and gives legacies 
by both ; on a deficiencj’” they shall come into 
average. Alf.-Geti. v. liodim, 2 P. Wms. 23. 

legacy to Wife no Exception.]— Where 

the estate of a testator is insufficient to pay all 
legacies in full, a legacy given to his wife to be 
paid to her immediately after his death, for her 
immediate requirements, is liable to abatement 
as well as the others. Cazennra v, Cdztniove, 
61 L. T. 115. 

A legacy to a wife, though given to enable her 
to provide a Inmie. and made payable within a 
short ])eriad after the decease, has no priority 
over other legacies. Mardy^ In re, Welh v. 
Jionrieh (infra), not follow^ed. Scliicedcr, In re, 
Ojypenhem v. Sehweder, 60 L. J., Ch. 656 ; 
[1891] 3 Ch. 44 ; 65 L. T. 64; 39 W. E. 588. 
And see Miller v. IhiddUdoue, supra. 

Express Direction — What amounts to.] — 
A testator, upon his marriage, covenanted to 
settle certain property so as to secure for his 
wife a jointure of 400Z. per annum. This cove- 
nant the testator never performed, but directed 
the trustees of his will to pay the interest of 
5,000/. to his wife for life, in addition to the 
l)rovisions made for her by the mariiage articles, 
and that 1,000/. of said sum should be paid to 
such person as his said wife should by deed or 
will appoint. There w'ere several other legacies 
bequeathed by the testator. The 1,000/. wras 
paid to the wridow herself, but no portion of the 
hiterest wffiich accrued upon the balance of 
4,000/., in consequence of the widow’s claim, 
under the covenant in the marriage articles, 
having exhausted the whole fund properly 
applicable for that purpose. Upon the widow’s 
death, her personal representative claimed the 
arrears of interest out of the corpus of the fund, 
wffiich was insufficient to pay all the legacies 


bequeathed by the testator Held, upon the 
true construction of the will, that the interest 
w'as given to the wife in prioiity to the other 
legacies, and that her personal representative 
w’as entitled to be paid the arrears. I^epper v. 
Moomfield. 3 Dr. <S: War. 499 ; 2 Con. k L. 
198. 

Testator directed his trustees to invCvSt a sum 
of 4,500/., “to be raised out of his personal 
fortune ” ; of this sum he gave to his daughter 
3,000/., and the remainder to collateral relatives ;; 
he then gave his wife 1,000/. out of his personal 
property. The wiiolc personal estate only 
amounted to 4,500/., and the wife received the 
1,000/. : — Held, that the collateral relatives were 
not entitled to have the personal estate accumu- 
lated to make up 4,500/. above 1,000/. Aclu\wn 
V. Fair, 2 Con. & L. 208 ; 3 Dr. & War. 512. 

A testator seised of P. and other lands directed! 
all his just debts, funeral ex})enses, and legacies- 
to be paid by his executors, and devised all his 
real and freehold estates (save a part devised 
to his wife) upon trust that his wife and her 
assigns should, after his decease, receive a rent- 
charge with powder of distress, and that three of 
his daughters should receive rent-charges with 
like remedy by distress and entry as provided 
with respect "to the rent-charge to bis wife. 
The testator then bequeathed pecuniary legacies 
to his children, and left all the residue and 
remainder of his real, freehold, and personal 
estates, subject to his debts and the aforesaid 
legacies and annuities, to the trustees : — Held,, 
that the rent-charges to the daughters were 
specifically charged on the same lands as the- 
rent-charge to the wife, and had priority over 
the legacies wiiich w’ere charged by the residuary 
clause only. Weir v. Chawley, 1 Ir. Ch, E. 295. 

Testator gave legacies to trustees, in trust, for 
his daughters, for their separate use for their 
lives, and, after their deaths, for their children. 
By a codicil, after reciting that he had settled 
on his daughters fortunes wiiich he w^as satisfied 
his property wmuld allow^ of being increased, he- 
gave to each of them 500/., which he directed 
not to be settled, but to be paid to them. By a 
second codicil, he gave to his wife 3,000/. in lieu 
of 1,000/. wffiich he had given her by his will.. 
His property proved insufficient to pay the 
legacies in full Held, that the legacies given 
by the first codicil w’ere postponed to the legacies- 
given to the daughters by the will, and also to 
the legacy given to the wife by the second codicil. 
Stammern v. IlalViley, 12 Sim. 42; 5 Jur. 817. 

A te.statrix wiio was entitled to half of her 
sister’s residuary estate bequeathed a large legacy, 
wdiich, if it should fail, she directed should fall 
“into her own estate.” She bequeathed the 
residue of her property (except that derived 
from her sister) to A., and the residue of her 
property, derived from her sister’s estate, to B. : — 
Held, that the latter must contribute with the- 
former to payment of the debts, expenses, and’ 
legacies. Greenwood v. Jemmeit, 29 Beav. 479, 

One having twm sons and a daughter, by will 
gives to each 2,000/. payable at tw-enty-one, pro- 
vided, if assets fall short to pay the legacies, the- 
abatement shall be borne out of the sons’ legacies.. 
Testator leaves assets to pay, wdiich the executrix 
wastes ; the daughter’s legacy shall have the 
preference. Marsh v. Fmns, 1 P. Wms. 668. 

A testator gave to his wife all his furniture and' 
effects, together with the sum of 500/. to be paid 
to her immediately after his decease. He also 
directed his trustees to raise out of his estate the 



sums of 12,OOOZ, and 5,000Z., and invest the same | 
and pay the interest of the 12,000Z. to his wife | 
during" her life, and the interest of the 5,000Z. to 
his brother and sisters during their lives, and 
after the death of his wife, brother, and sisters, 
those sums were to fall into the residue of his 
estate. He ttien gave his bi'other and sisters 
legacies of 6,()00Z."^aiid 2,000Z,, and gave other 
smaller legacies. His estate proved insufficient for j 
the payment in full of all the legacies : — Held, ; 
that the legacy of oOUZ. to the wife had priority | 
over all the other pecuniary legacies. Held, ; 
also, that the legacies of 12,000Z. and 5,O00Z. had j 
priority over the other legacies. Bloiuer v. ! 
MoTvet^ infra, dissented from. Tlaydij, In re, i 
Wclh V. 50 L. J., Gh. 241 ; 17 Ch. D. | 

798 : 44 L. T. 49 ; 29 W. R. 834. But see 1 

/leim. V. Schweder, supra. | 

A testator gave and bequeathed to his wife ; 
*‘the sum of 5,i)00Z., to be paid to her out of my 
■estate,” and he appointed her and another 
executors. After certain specific devises and 
bequests, the testator provided as follows : “ Out 
of the rest, residue, and remainder of my })ro- 
perty I give, devise, and) bequeath the following 
legacies,” and then followed a number of bequests 
of money to certain pei’sons. He appointed his 
wife residuary legatee. In the administration 
-of the personal estate of the deceased by the 
court, the assets proved insufficient for the pay- 
ment of all the legacies in full : — Held, that the 
legacy of 5,000/. to the testator’s wife %vas entitled 
to priority of payment over the other pecuniary 
legacies be.]uealhed by the will. Browne v. 
Malone, [1397] 1 Ir. R. 571. 

Effect of Words- “ In the Eirst Place.”] 

— Pecuniary legacies abate in proportion, not- 
withstanding a direction in the will that they 
are to be paid “ in the first place,” or a direction 
as to the time of payment. If, however, an 
intention that any legacies are to be paid in full 
is to be collected oiu’easonably inferred, it will 
be otherwise, as where a legacy is meant as a 
purchase of dower to which the party is entitled. 
Blower v. Morret, 2 Ves. Sen. 420. But see 
Ilardif, In re, Wells v. Borwieli, supra. 

If priority is contended for as arising on the 
face of a will between the objects intended to be 
benefited by the will, the point must be deter- 
mined by the court ; but if a question arises of 
priority between the extrinsic incumbrancers, 
it is a fact to be ascertained by the master. The 
words in a will in trust, “ in the first place,” are 
merely words of method and order, and do not 
imply priority of payment. Kush v. Billon, 1 
Moll. 236. 

Unless contrary intent clearly appears in will, 
presumption is that testator intends ail legacies 
to be equally paid. Words “ in the first place, I 
give to A., and then to B., then to C.,” not 
evidence of such intent. Nor words “ to A. pay- 
able at one month, to B. at six months, and C. 
at twelve,” Nor “ in the first place, I direct, «&c., 
to A., then to B., then to C.,” nor “ I direct that 
my executors shall, in the first place, &c., to A., 
in the next place to B., then to 0.” Expressions 
in will direct, after payment of debts, “ in the 
next place ” certain legacies ; and that trustees 
should afterwards raise other legacies ; — Held, 
not to give first legatees any priority in pay- 
ment, but in case of deficiency all shall abate 
alike. Becston v. Booths Madd. 161 ; 20 R. R. 287. 

Legacies directed to be invested, and to become 
payable and paid in a certain order, with interest 


from the testator’s death. The assets being 
deficient, the court, on the context, held that they 
were payable pari passu. A testator, by his will, 
directed 60,000/. to be invested in lieu of 6,00{)/. 
secured by his marriage settlement, and the 
interest to be paid to his wife, and after her 
decease, the principal to be applied as therein 
mentioned. He then directed sundry legacies to 
be invested for certain relatives, to be paid 
within a year after his death, if they should be of 
age, and if not, upon coming of age, with 
interest in the meantime ; but the principal 
sums were not to be paid till after the payment 
or investment of the 60,O00Z. He then gave 
other legacies, and directed that the several 
sums given by his will, and not thereinbefore 
particularly directed, should be invested in 
the order, and become payable and paid in the 
manner thereinafter mentioned,” and that the 
60,000/. should be the sum first paid and 
invested, and that a legacy to one of his sisters 
should be the next paid and ’invested, and so on : 

— Held, that, except as to the 60,000/., the 
priority intended was a priority of admini- 
stiutiori or realisation of assets, and not of 
rights and interests; and therefore (the estate 
being insufficient) that all the legacies, except 
the 60,000/., abated pro rata. Dunloyjie (^Lord) 

V. Brander, 18 Beav. 313. And see Brown v. 
A/ZeM, infra, col. 1678. 

Where Estate Proves Sufficient — But 

Direction for Abatement in Case of Loss.] — Two 
legacies, one to a natural brother, the other to a 
niece, with a direction, that in case of loss in the 
amount of property (which happened) the same 
should be reduced, 100/. less than mentioned : — 

H eld , notwithstanding there was residue sufficient 
for the satisfaction in full, that each legacy 
must, under the circumstances, abate in^ a sum 
not exceeding 100/. Dowell v. Wilson, Coop. t. 
Brough. 504. 

But Specific Pund Deficient.] — A testator 

bequeathed a debt of 4,000/. due from his brother 
to trustees for his brother for life, and he gave 
1,000/., part of the 4,000/., to A. ; 2,000/., other 
part of the 4,000/., to B. ; and as to the_ 1,000/., 
being the remainder of the 4,000/., to sink into 
his general estate. He directed that if his 
estate should be deficient, the legacies should 
abate proportionately ; and if it should be more 
than sufficient to satisfy the legatees, the legacies 
should be increased proportionably. At his 
death, 2,120/. only remained due : — Held, that 
the legacies of 2,000/. and 1,000/. were specific, 
and ought to abate. Held, secondly, that A. 
and B. were not entitled to have the whole 
2,120/. applied rateably in satisfaction pro tanto 
of their legacies, but that a rateable proportion 
of the 2,f20/. ought to be attributed to the 
1,000/. directed to sink into the residue, ih. 
Held, thirdly, that the legacies of 2,000/. and 
1,000/. ought to be increased out of the surplus 
of the estate, in proportion to the reduced 
amounts payable in respect of such legacies ; 
after the abatement. Dnncan v. Dutwan, 27 
Beav. 386. 

Between G-eneral and Residuary Legatees.] — 
In our law, particular legatees are always 
preferred to the residuary legatees. Secus, in 
the Roman law. Purse v. Smplm, 1 Atk. 418. 

P. assigned by deed to a trustee all his expec- 
tations under the will, or as next of kin, of Gr. 
deceased, upon trust to pay certain debts and 
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then far P. for life, remaincler to his children ; ; ■ 
and a power was reserved to P. to revoke by will 
the trusts of the deed, and to reappoint the same ; 
generallv. P., by his will, revoked the trusts, ; 
and appointed 3,000/., part of the trust fund, to ^ 
A., his mother : ' 500/, to M., his executor ; and j 
the resitlue to his only son, L. The creditors of 
the testator iiaving claimed to he paid out of the 
fund as equitable assets, and thereby reduced 
the fund so tlait there was only sufficient to pay 
the 5,000/. and 500/. given to A. and M, : — Held, 
that as the fund was unascertained at the date 
of the will, the loss caused by payment of 
creditors was not to be borne by all parties 
interested in the fund, pro rata, but fell exclu- 
sive! v on the residue. PetreY. Pdre^ 1-1 Beav. 
197 15 Jtir. 693. 

The testator bequeathed all his moneys in 
government .stock, and all his other moneys, on 
trust to sell so much of the stock as should be 
sufficient to pay the following legacies. He 
then bequeathed certain legacies, and then 
directed that his trustees should expend all the 
residue of his goveniment stock and other 
moneys which he should die possessed of, after 
payment of his legacies, debts, &c., in land : — 
Held, a gift out of the general residue, and that 
the legacies should not abate in favour of the 
devisee of the land to be purchased. Jaoltso)i v. 
Jlmmltoii, 3 Jo. ic Lat. 702 ; 9 Ir. Eq. R. 430. 

A testatrix, after reciting that she was entitled 
to a legacy of 1,000/. under her husband’s will, 
gave the 1,000/., as to 100/. part thereof, to A., 
as to 400/. part thereof, to B., and as to all the 
resitlue of the legacy of 1,000/. and all the residue 
of her estate, to C. At her death 216/. only was 
due on the legacy : — Held, that A., B., and C. 
must abate in proportion. Wrhjlit v. 

26 Beav. 429. 

Where a testatrix appointed 600/. to a trustee 
to invest and pay 75/. to each of her daughters, 
and to apply the income of the residue for the 
benefit of her grand-daughter till she attained 
seventeen, and then to pay 100/. more to each of | 
her daugliters, and apply the income of the ! 
residue for the benefit of her grand-daughter till ' 
she attained twenty -one, and then to pay such 
residue to the grand-tlaughter for her own abso- 
lute use and benefit; and the fund had been 
diminished by certain costs and was insufficient : 
— Held, that the gift of the residue to the grand- 
daughter w’as not a gift of a fixed sura, but only 
of what might be left after payment of the 
fixed legacies, and that, therefore, the legacies 
to the daughtei-s must be paid in priority, and 
were not liable to abate pari passu with the 
residue, liarlni v. Moon^ 1 Dr. & Sm. 623 ; 31 
L. J., Ch. 140 ; 7 Jur. (N.S.) 1227 ; 10 W. R. 146. 

A testator bequeathed leaseholds to a charity. 
The bequests failed under the Statute of Mort- 
main, and the property wmnt to the next of kin. 
He bequeathed the residue of his property, which 
consisted of pure personalty, to the same charity. 
It was contended on behalf of the next of kin, 
that the bequest which they took was specific, 
and not residuary, and consequently that they 
were not bound to couti’ibute to the payment of 
debts and legacies : — Held, that the gift which 
failed formed part of the residue, and, as such, 
was bound to contribute, with the residue taken 
by the chanty, to the payment of debts and 
legacies. Scott y. Forrhtally 5 L. T. 709. 

Where Eund Appropriated,] — testator 

bequeathed stock to his executors, subject to his 


debts, to pay the dividends to his wife for life, 
and at her death to sell the capital, and out of 
the proceeds to pay certain legacies, which w^ould 
exhaust about one-half of the fund, and he made 
A. his residuary legatee. Thirty years before 
the death of the' tenant for life, the estate of the 
testator was fully administered by the trustees, 
and executors of his will, and no part of the 
stock being required for payment of his debts, it 
was set apart and appropriated for the persons- 
entitled thereto. About the time of the tenant 
for life’s death, a large portion of the fun<l was 
lost. Upon a bill by the pecuniary legatees to- 
havo the remaining portion applied in satisfac- 
tion of their legacies in priority to the residuary 
legatee : — Held, that as there had been a com- 
plete appropriation of the fund, the subsequent 
loss must fall on the pecuniary legatees in 
common with the residuary legatee, and there- 
fore that the residuary legatee was entitled to' 
share in the remaining portion of the fund, 
which must be divided amongst the respective 
legatees in proportion to their respective inter- 
ests in the original fund. Balter v. Farmer^ 
36 L. J., Ch. 819 ; L. R. 4 Eq. 382 ; 17 L. T. 
46 ; 15 W. R. 917. But see S. C, L. R. 3 Ch. 
537 ; 16 W. R. 923. 

One of several executors, whilst the testator’s 
assets were sufficient for payment 'of his debts 
and the several legacies given by his will (which 
were a charge on his real estate), appropriated 
two sums in favour of two legatees, and after- 
wards becoming bankrupt, was found a defaulter 
to the testator’s estate in a considerable sum of 
monej" in respect of assets wasted by him. A 
bill was afterwards filed by one of the residuary 
legatees against the several other parties_ in- 
terested in the testator’s estate and effects, 
seeking the administration thereof, but contain 
ing no power for a direction that the legatees 
wdio had received their legacies in full should 
proportionately abate the same. The master, on 
reference to him, had, by liis report, which had 
been duly confirmed, found that the two legacies 
in question had been appropriated by the 
executor : — Held, that the two legatees, whose 
legacies had been appropriated, could not be 
ordered to contribute in respect of the deficiency 
of the testator’s estate to answer the demands 
upon it. The bankrupt was ordered to pay his 
ordinary costs incurred since the date of his 
bankruptcy, and his assignees were dismissed 
from the suit with costs. KaUiM v. Knight^ 
15 L. J., Ch. 363. 

Where Bund subsequently Falls in.] — 

When a testator gives trust legacies, and directs 
that in case of deficiency they shall abate in 
proportion, and the estate proves deficient, and 
an abatement is accordingly made, a fund sub- 
sequently falling into the estate, from a default 
in the trusts of the legacies, goes to the residuary 
legatees, and is not applicable to make up the 
deficiency of the abated legacies. Budniaa y, 
Skirref, 18 W. R. 596. 

L., by will, gave to trustees 1,000/. upon trust 
for A. and B. for life successively, with remain- 
der for the children of B. absolutely, but in case 
all B.’s children should die before attaining the 
age of twenty-one, he directed that the 1,000/. 
and all securities should become part of his 
residuary estate. All the residue he gave in 
trust for B. and the children of L. equally. By 
codicil he gave one pecuniary legacy, and 
declared that in case his personal estate at the 





amount. Wmicfliton y. Cohjulioun, 1 De G. & 
8m. 357 ; 11 Jur. 940. S. P., Carr y. Infjleh^ 

1 De G. & Sm. 3' >2, n. ; Lonrf v. Ilnghes, lU. 
304, 21. ; 7 L. J. (O.S.) Ch. 105. 

Between Appointees under Power and Eesi- 
duary Legatees. ]--W. bequeathed 120,O00L m 
trust foi’ the separate use of his daughter D* 
during the joint lives of herself and her husband : 
and in case B. should happen to die in the life- 
time of her husband (which event took plac(D, 
then in trust to pay, &,c., unto such person as B. 

I should appoint ; and in default of appointmeiit, 
in trust to pay the same, or so much as should 
not have been appointed, unto and equally 
between all the children of B. By deed-poll 
B. appointed 30,000?., part of the 120, ipO?., in 
favour of her husband, who after the death or 
his wife assigned the sum to the executor of AV*j 
in part payment of a mortgage debt due to VV.’S 
estate, which proved to be insufficient to pay in 
full the legacy of 120,000?. The master found 
that the appointee was entitled to the whole of 
the 30.000?. as a certain and specific sum, 
irrespective of the amount which the estate ot 
W. might produce ; but on exceptions to his 
i.eport':— Held, that the 30,000?. was not to be 
paid in all events, but only rateably, and in pro- 
portion with the other part of the legacy of 
120,000?. Booth V. Alington^ 2 Jur. (N.S.) 945 ; 

. 4 W. B. 453. ' ; 

Where a sum of 5,000?. wms appointed upon 
certain trusts, subject to a power of appointing 
: to the amount or value of 1,000?. each, one of 
f which had been exercised, but the fund proved 
; insufficient :-~-Held, that the appointees of the 
1,000?., and the persons entitled to the residue 
of the fund, must abate proportionately. Miller 
] V. Ihtddledo 7 ie^ L. B. 0 Eq. 65 ; 16 W. B. 478. 

D Specific Legatees.] — In case of deficiency of 
assets, a specific legatee shall not abate in pro- 
t portion with pecuniary legatees, hut one pecu- 
1 niary legatee shall abate in proportion with the 
:1 rest, though his legacy is directed to he paid in 
t the first place. Bnrwn v. Alleiiy l Vern. 31. 
k S. P., WeU V. Wehh, 2 Vern. 111. 

IS Le^^acy of 1,500?. to be laid out in land siiall 
3 be taken as land ; but if a deficiency of assets 


executors. There being a deficiency of assets 
Pleld, that the 500?. legacy was not so specific 
as that it should not abate with the^pecuniary 
legacies. Lmiwi v. JStitch^ ,1 Atk. 507 . 

A bequest of a sum of money in a bag, &:g., is 
a specific legacy, and shall not, abate with 
pecuniary legacies, Ih 
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time of his decease should bo insufficient to pay 
all the letracies in full, they should abate pro- 
portionabl\\ The personal estate was insufficient, 
and the trustees set apart 598/. to answer the 
1,000?. A. and B. having died, the latter with- 
out issue, the trustees appropriated the 598?. for 
the benefit of the residuary legatees Held, 
that the fund must he paid to the legatees whose 
legacies had abated. Lijne^ In re. Sands v. 

L. B. 8 Eip 482. 

Between Annuitants.] — When a testators 
estate is insufficient (after payment of his debts) 
to pav in full annuities given by his will, the 
fund "must (after payment of costs) be appor- 
tioned between the annuitants in the proportion 
which the sum composed of the arrears of the 
annuity in each case plus the present value of 
the future payments bear to each other, and this 
rule applies in a case in which the anniiiiants 
are all hving at the time of distribution. A tes- 
tator save an annuity of 150?. to. his widow, and 
an annuity of 100?. to a stranger in blood, and he 
directed that the second annuity should be paid 
free of legacy duty, which should be paid out of 
his estate. After payment of his debts, the estate 
was insuflicient to pay the annuities in full 
Held, that (after payment of costs) the fund 
must be apportioned as above between the two 
annuitants; that the legacy duty payable on 
the sum apportioned to the second annuitant 
must be deducted from the whole fund, and the 
balance then divided in the same proportion 
between the two annuitants. Heath v, Xu{}ent 
(29 Beav. 266) followed. Wilhins, In re, Wilkins 
V. Bothorhani, 54 L. J., Ch. 188 ; 27 Ch. D. 703 • 
33 W. B. 42. ' 


Between Annuitants and Besiduaxy Legatees.] 

—A sum of stock which was directed to be 
invested to pay annuities, and ultimately to go 
to a charity, having been reduced from 4 to 3^^^ 
per cent, t- — Held, that the annuitants weie not 
entitled to be paid their respective annuities in 
full, either out of the capital or of the released 
dividends by the falling in of the annuities, but 
that the reduction of the interest of the stock 
operated to reduce proportionately the annuities 
and the charity fund. Att.-Cen. v. Pouldoi, 3 
Hare, 555 ; 8 Jnr. 611. _ ■ , 

A testator gave several life annuities charged 
upon a particular fund, the income of which he 
considered to be equal to them in value ; and he 
gave the fund itself over to another person for 
life, upon the respective deaths of the annuitants ; 
the fund having proved deficient, and the annui- 
tants having suffered a proportional abatement, 
it was held, on the death of one of them, that the 
income from the fund released by the falling 
in of her annuity wont over to the tenant for 
life, and was not applicable to make' good _^the 
deficiency of the continuing annuities. Soott 
V. Stiltnond, 1 Myl. & H. 363 ; Coop. t. Biough, 
46. 

Where a testator’s effects are insufficient to 
satisfy an annuity hequeathed by the will and 
the pecuniary legacies ’ — Held, that the annuity 
ought to be valued, and that the annuitant was 
entitled at once to the amount of the valuation, 
subject to an abatement in proportion to the 
abatement of the pecuniary legacies ; and that 
although the annuitant died before the payment 
of the annuity in full would have equalled the 
abated amount of the valuation, the other legatees 
w’ould have 210 claim to the surplus of that 
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specific legatees shall not abate m proportion certain personalty which in her lifetime she had 
witu the pecuniary, on a deficiency of assets, specifically charged with a debt: — Held, that 
trdmm V. Scutlamore, Mos. 7. And see Mullins such personalty must be applied in payment of 
V. Smith, infra, the debt before the real estate could be resorted 

to, notwithstanding that the direction to pay 

Where Direction Express or Implied.] — debts was a constructive charge of debts on the 

By a will reciting that the testatrix was entitled latter. Butlar, In re., Lu Bas v. Herbert, G3 
to 2,255^^. stock, she bequeathed the said sum so L. J., Cli. 662 ; [1894] 8 Ch. 250 ; 8 E. 504 ; 
standing in her name to a trustee to divide in 43 W. E. 190. 
the folh)wing shares and proportions. She then 

gave specific sums to certain legatees, and directed Between Specific and Eesiduary Legatees.] — 
thar these sums, described as amounting to 1,769/., A testatrix by will, “out of the ]‘esidue of her 
should be paid out of the stock, and that the property,” gave a legacy to A, By a codicil she 
balauce, amounting to 495/. or thereabouts, or directed her executors “ out of the residue of her 
whatever it might amount to, should be paid to estate, in case there should be sufficient,” to 
X. The amount of the stock was really only invest a legacy for B. The residue being 
1,750/. Held, that the gift to X. wholly* failed, deficient Held, that these legacies must abate 
and the other legatees could not be called on to pari passu. Earedajfv, Austin, 19 Beav. 591. 
abate rateably with him. Williams v. Armstrong, A testatrix bequeathed various sums of her 
12 Ir. Eq, R. 356. bank stock, part of 9,000/. live stock, to several 

A contribution was directed amongst specific legatees, and all the residue of her said bank 
legatees for payment of the debts and costs of stock to 0. The stock, at her death, was in- 
suit. One of such legatees became insolvent, sufficient to pay the specified sums : — Hehl, 
and by his nonpayment the fund raised was that all these legacies, including the residue 
deficient. The court directed an additional con- to C.,must abate in proportion. BLicosy. Caustoii, 
tributioii amongst the solvent legatees. Conolly 30 Beav. 554. 

V. Farrell, 10 Beav. 142. A. gave a house and SOOZ. to his daughter 

Devise in trust to sell, but not for less than for life, aud after her death he directed *500/. 
10,UU0/., and to pay several sums amounting to to be paid to her issue, “ and that after such 
7,800/. and the overplus moneys arising from the payment the remaining part of the principal 
sale to A. ; — Held, a specific legacy of 10,000/., 800/., that is 300/., and the house,” should 
and the sale producing less, A. and the others to revert to his “ next lawful heirs.” The assets 
abate ; legacies to charity, void by the statute were insufficient, and only 400/. was paid in 
9 Geo. 2, c. 3(), fell into the general residue, respect of the legacy and what had accumu- 
Bage Y, Leapmgwell,lS> ; ll R. E. 234. lated : — Held, that the legatees of the 500/. 

Specific bequest of jewels upon trust to sell had no priority over the legatees of the 300/., 
for the best price obtainable, and to pay thereout and that the fund must be apportioned rateably 
two legacies of fixed amounts ; there was a between the two legatees. JIaselwood v. Green, 
residuary bequest, but no other gift of any 28 Beav. 1. 

surplus sale money. The price obtained was A testator desired that every legatee under 
insufficient to pay both legacies, but one of them his will should contribute 1/. per cent, out of 
lapsed : — Held, that the other' legacy wms not their legacies to Mrs. W. and her children : — 
liable to abate in favour of the residuary legatee, Held, that the specific legatees and annuitants 
as it wouhl have done in favour of the other and residuary legatees (both in respect of the 
legatee, if his legacy had taken effect. Page v. residuary personal estate, aud of the produce of 
Leapingmell (supra) distinguished. Tunno, Lire, real estate directed to bo converted) were bound 
B.ailiesY Alailies, 59 L. J., Ch. 573 : 45 Ch. D. 66 ; to contribute. Ward v. Grey, 26 Beav. 485 ; 29 
63 L. T. 23 ; 38 W. R. 636. ' L. J., Ch. 74 ; 7 W. R. 569. 

^ Where Subject of Gift wholly or par- Demonstrative Legatees.] — Demonstrative 

tially non-existent,] — Bequest ‘‘'of 400/. East legatees must abate with general legatees, and 
Hidia bonds,” under the circumstances, not have no right, after getting what they can out of 
specific, but a legacy of quantity, to be made the demonstrative fund, to claim their entire 
good out of the general assets, the testatrix legacies with the other legatees out of the general 
having repeatedly in this bequest omitted the estate. Demonstrative legatees must get their 
word “ my,” which she had used in other legacies first out of the demonstrative fund as 
bequests ^ clearly specific, and having only one far as it extends ; and the balances only, together 
East India bond at her death. Bequest of South with the general legatees, out of the general 
Sea stock iji parcels to a larger amount than estate. Sellon v. Watts, 28 Beav. 579 ; 9 W. E. 
testatj'ix was possessed of held specific, the 847. 

bequest of the last parcel being called the A specific legacy is hot liable to abatement 
remaining South Sea stock standing in her for the payment of debts, but a demonstrative 
name. These legatees must abate in proportion, legacy is liable to abate when it becomes a 
Sleeek y. Thorhigton, 2 Ves. Sen. 560. general legacy by reason of the failure of the 

Specific legacy, if existing, the whole paid, fund out of which it is payable. A specific 
though nothing left for pecuniary, but if not legacy is liable to ademption, but a denionstra- 
existing the right is gone. Brinliwater v. Fal- tive legacy is not. A specific legacy, if of stock, 
coner, 2 Ves. Sen. 623. carries with it the dividends which accrue from 



lease which was renewable, on payment of a Testator, after making certain specific clevises 
fine, every fourteen years, and by consent of all and bequests, gave some pecuniary legacies, and 
parties one of the legatees was allowed to con- gave all the real and personal estate to which at 
tinuc for a long time in occupation of the lease- his death he should be beneficially entitled, or of 
hold property, paying out of the rent the interest j which at his death he should have any general 
of the other legacy, and the leaseholds were, | power to dispose beneficially by will, and not 
meanwhile, twice renewed by the executors, j otherwise disposed of, unto A. absolutely. The 
without calling upon the legatees to contribute j personal estate not specifically bequeathed -was 
to the fine :™Held, that this course of dealing | insufficient for payment of debts ; — Held, follow- 
had destroyed the right of priority. Severs y. j ing Baihes v. Boulton (supra) and Saunder,'^- 
17 Jur. 7()h ; 1 W. R. 320. “ Bluvles, In re (supra), that as between the 

Legacy to A. of 12,000L, and to B. 4,000L, the pecuniary legatees and the residuary devisee, the 
latter sum directed to be paid out of money in pecuniary legatees were entitled to their legacies 
the hands of the testator’s agent. At the time out of the residuary real estate without any 
of testator’s death, there was a sufficient fund in liability to contribute to the payment of debts ; 
the agent’s hands to answer this legacy ; hut the that the residuary devisee was bound to contri- 
gcneral assets did not extend to the payment of biite rateably -with specific legatees and devisees ; 
both. Legatee of the 4,0001. held entitled to and in ascertaining the proportion of his con- 
be paid by priority, Aeton v. Aeton, 1 Mer. tribution, the value of the residuary real estate 
178 , must be measured not by the value less the 

Ijcgacies to one younger child of the sum of legacies to be raised out o£ it, but by its value 
12,0<r0L of my funded property, to be transferred independently of the legacies. Baivden, In re, 
in his name, or employed as it shall appear most Bawden v. Cressicell, 63 L. J., Ch. 412 ; [1894] 
beneficial : to another, the sum of 12,000L in 1 Ch. 693 ; 70 L. T. 526, 

every respect the same : to a third, the sum of A testator devised certain property to his 
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legatees preferred to the heir. Currie v. Pj/e, 
17 Ves. 462. 

A. is entitled to 8,000i^. in the Chamber of 
London, and whilst a stop was put to pavineiit 
there, he made his wnli, and declares, that when 
the executors should receive the 8 , 000 /., he gives. 
2,000/. to three hospitals. Aftei'wards an act 
passed for settling a fund for paying a perpetual 
interest for the orphans’ debt, and the 8.000/. is- 
then worth, to be sold, but 6,800/., yet decreed 
the whole 2,000/. to be paid. Colwdll v. Bo)nj~ 
tho7i^2 Vern. 547. 

A tesiator directed that his debts and legacies 
(other than charitable legacies) should be paid, 
by his executors out of his impure personalty, 
and his charitable legacies out of his pure per- 
sonalty. The pure personalty was insufficient 
to pay all the charitable legacies in full. In 
December, 1871, he borrowed 8,000/. of his- 
bankers, to be repaid in March, 1872. This sum 
was placed to his credit on a loan account. He 
died in February, 1872, having, at the day of his. 
death, 629/. standing to his credit on his general 
drawing account : — Held, that the executors were 
not bound to pay, out of the impure personalty,, 
the whole amount of the debt due on the loan 
account at the day of the death, but only the 
difference between that amount and the amount 
then standing to the testator’s credit on his. 
general drawing account. Thomas v. Sowell^ 
L. B. 18 Eq. 198 ; 30 L, T. 244 ; 22 W. B. 
676. 

A voluntary covenant to secure by will the 
payment of a sum of money to be applied for 
charitable purposes cannot be satisfied out of the 
impure personalty of the covenantor; and the 
debt created by the covenant must, like a legacy^ 
abate in the proportion of the impure to the pure 
personalty. Fox v. Loimids, 44 L. J., Gh. 474 ; 
L. B. 19 Eq. 458 ; 28 W. B. 404. 

A testator gave in the commencement of his 
will various pecuniary legacies, including one of 
nineteen guineas to a charity, winch he directed 
to be paid out of his personal estate. He then 
made a general devise and bequest of all his real 
and personal estate to trustees, who were also his 
executors, and the trustees of his real estate were 
to collect and manage the same and receive the 
rents and profits, with power to grant leases on 
such terms as they should think advantageous 
and proper, and with powmr also, if they should 
consider it advisable, but not otherwise, to sell 
his real estate or any part by public or private 
sale in such manner, at such time or times, and 
for such prices as they should think proper. He 
then proceeded to direct that his personal estate 
should be collected, and that the proceeds of 
that estate, together with the proceeds resulting 
from any sale of the real estate, should be in- 
vested in the funds. He then gave the income 
of the wiiole of his estate, the real estate, if unsold, 
and of the funds wiiich should be so invested, to- 
his wife for life, and at the death of the wife he 
directed several other legacies to be paid, includ- 
ing a legacy of 100/. to a charity, wffiich he again 
directed should be paid out of his personal estate ; 
and subject to those legacies and at the death of 
his wife, and subject to a provision for any child 
of which she might be enceinte at his death 
(wiiich failed in fact by reason of there being no 
such child), he directed the wiiole income of all 
his real_ and personal estate to be paid to his 
wife’s niece for life ; and at her death he directed 
a legacy of 500/. to be paid to a charity, which 
he again directed should be paid out of his per- 


ficient to satisfy the annuity and other legacies, 
that she w^as entitled to priority, and be paid in 
full, before pecuniary legacies. iXorrott v. 6ro?*- 
dom 14 Sim. 258 ; 8 Jur. 679. 

A legacy to a widowq in lieu of dowser or 
thirds, at common law' or by custom, has no 
priority over other legacies, wdiere the testator 
leaves no real estate. Aoeo/ v. Slmpmti, 5 Beav. 
35, 

A testator having by a post-nuptial settlement 
made certain provisions for his wdfe wffiich were 
expressed to be in bar of dower, bequeaths to 
her specific legacies, and a sum of money, adding 
tliat w'hat he has so given her, together with 
the pi'o vision made for her by the settlement, 
should ])C in lieu of any dowser which she might 
claim ; the assets having proved insufficient for 
the payment of the legacies in full : — Held, that 
the wife is entitled to priority over the other 
legatees, and that the legacies given to her 
ought not to abate proportionably with the other 
legacies. Heath v. I)e?idtf, 1 Russ. 543 : 5 L, J. 
(O.s.) Oh. 59 ; 25 B. B. 135. 

A testator by his will bequeathed a legacy to 
a person betw'cen wiiom and himself accounts 
had subsisted, on condition of the legatee’s 
executing to his executors a general release of all 
claims and demands. The legatee executed the 
release. It subsequently appeared that the 
assets w'ere in.sufficient for the payment of all 
the legacies : — Held, that the legatee wms not, by 
executing the release (it not being established 
that any debt w'as actually due to him), a pur- 
chaser of his legacy, so as to avoid an abatement 
with the other legatees. Davies v. 
Yoimge, 341. 

A., noticing that he had been bankrupt in 
1822, and had paid only 4.y. M, in the pound, and 
had obtained his certificate, made his will in 
1851, and directed his just debts to be paid, in 
which he included the unpaid-in -full debts in 
the bankruptcy, and said : “ I will and direct 
niy executors and trustees to pay unto the 
official assignee of the bankruptcy, in trust to 
pay all who have proved their debts on the 
commission, so much money as will make the 
dividend on the estate equarto 20.s‘. in the pound 
on all the debts so proved” :—Held, that the 
official assignee w'as entitled to receive a sum 
sufficuent to" make up 20,v. in the pound on all the 
debts proved, notwithstanding that some of the 
creditors might have died before the testator. 
Turmr v. Mirtlm 7 De G. M. & G. 429 ; 26 L. J., 
Gh. 216 ; 8 Jur. '(x.s.) 897 ; 5 W. B. 277. Ami 
see Bloicer v. Morret, supra, col. 1673. 

Charitable Legacies.] — Charitable legacies by 
the civil law are to be preferred to other 
legacies. If the spiritual court gives a preference 
to charitable legacies, in case"" of deficiency of 
assets, thi.s court will not gi’ant an injunction. 
Fielding v. Bound, 1 Vern. 280. 

Legacy to a charity shall abate in proportion 
with other legacies on failure of assets. Att,- 
(ren. V. Tin dm n, 1 P. Wms. 675. 

In case of a deficiency, charity legacies, as 
well as others, shall abate in proportion ; but 3/. 
to the poor of the parish shall be taken as part 
of funerals, and so no abatement. Att.-Gen. v. 
Mohins, 2 P. Wms. 25. 

Devise of real and pei’sonal estate in trust for 
debts and legacies void, under the stat. 9 Geo. 2, 
c. 36, as a charge of charity legacies upon the 
real and leasehold estates, and ' money op, mort- 
gage ; but on a deficiency of assets, the other 
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the income to A. for life, and after his death to 
pay 1,000^. to B., 1,000Z. to C., and the residue to 
D., E., and F. The executors ascertained the 
residue, and invested it as directetl by the will. 
The surviving executor afterwards applied part 
of the trust fund for his own use : — Held, that 
the loss which was thus occasioned must be l3onie 
pro rata by all the legatees ; and that the legatees 
of 1,000^. were not entitled to their legacies in 
full. Neumia/t Y. Williamr% 10 L. J., Ch. lOG. 

Ai: executor, vrhowas also trustee, having paid 
to the adult legatees their shares of the’ then 
ascertained residue, invested in his own name the 
shares of infant legatees, for whose maintenance 
he was bound as trustee to apply the dividends, 
but did not execute any declaration of trust. 
He subsequently applied these shares to his owm 
use, after which further assets of the testator’s 
estate fell in : — Held, that they w^ere applicable, 
in the first instance, in making gootl the 
infants’ legacies. WiUmott v. Jenhim^ 1 Beav. 
401. 

A pecuniary legatee is entitled to be paid in 
full out of a dividend payable on a proof made in 
respect of a devastavit committed by a bankrupt, 
who is executor and residuary legatee. Turner, 
Ex parte, We,st, Lire, 2 Moat. H. & D. 61 3 j 
Jur, 840. S. C., nom. ITnfton, Ex parte, West, 
In re, 11 L. J., Bk. 21. 

A residuary legatee, on a deficiency of assets, 
allowed to come in pari passu, wfith the other 
legatees, by reason of the special circumstances 
of the case. Eyose y, Ei/ose, 1 P. Wms. 305. And 
see Marsh v. Emns, supra, col. 1672. 

I On Executor’s own Legacy.] — ^Where a 

testator bequeathed to A. and B., tw^o of his three 
executors, a sum of money to be invested in trust 
for C. for life, and then to sink into the residue, 
and A. and B. accordingly invested the money ; 
but after A.’s death, B. sold out the stock, and 
applied the proceeds to his own use : — Held, that 


sonal estate : — Held, fii'st, that the 500/. chari- 
table legacy was not to be postponed to the other 
legacies, it being clear on principle and settled 
by authority, that although a legacy is deferred 
as to its time of payment, it must rank equally 
with other legacies in the distribution of assets 
which are directed to be immediately paid, and 
that the trustees were bound to provide for the 
j)aymeiit of the 500/. legacy at the time when they 
applied themselves to the payment of the other 
leiracies. Xiehisson v. Coekill, 3 De G. J. & S. 
622 ; 32 L. J., Ch. 753 ; 8 L. T. 778 : 11 W. E. 
1082 ; 2 N. R. 557. 

Held, secondly, that the two first given chari- 
table legacies had no pi'ecedence over the 500/. 
legacy. Held, thirdly, that the proceeds of sales 
of parts of the real estate by the trustees, under 
their power, having proved insufficient for the 
payment of the legacies other than the chari- 
table legacies, so as to leave the pure personal 
estate for the payment of the charitable legacies, 
the case had arisen in which the trustees ought 
to have “considered it advisable” to sell the 
real estate, under their power to do so, however 
discretionary in its form, for the purpose of 
paying the general legacies, the testator having 
devoted the proceeds of any sale, when made, to 
the payment of legacies. Ih. 

Testator, after directing that his residuary 
real and personal estate should be applied in 
payment of certain specified legacies, if there 
should remain any surplus of the moneys to be 
appropriated to the object of the wdll after 
satisfying the legacies, gave the surplus to a 
charitable society, the same to be paid out of the 
funds appropriated as should not consist of lands 
or mortgages : — Held, that the legacies were pay- 
able out of the personal estate savouring of the 
realty ; and if that were insufficient, out of the 
proceeds of the realty which had been sold, so as 
to appropriate to the charity all such pure per- 
sonalty as might not be required to satisfy the 
legacies, after application for that purpose of the 
personalty savouring of realty, and the proceeds 
Pritchard v. 4 W. R. 


of the realty 
733. 

Where there is a general charge of debts on 
real estate, a legatee is entitled to marshal assets 
to the amount to which the personal estate has 
been applied in payment of debts, funeral and 
testamentary expenses. Stakes , In re, Parsons v. 
Miller (67 L. T. 223), approved and follow'ed. 
Salt, In re, Brothwood v. Keeling, L. J., Ch. 
41)4; [1895] 2 Ch. 203 ; 13 R. 499 : 43 W. R. 
500. 

A testatrix, to whose will the provisions of the , 
Mortmain and Charitable Uses Act, 1891, did 
not apply, gave to a charity “ all the rest and 
remainder of my personal estate whatsoever and 
w’heresoever situate, save and except such parts 
thereof as cannot by law be appropriated by 
wdil to charitable purposes” : — Held, that this 
did not amount to a direction to marshal, ami 
that the gift, so far as it consisted of things 
savouring of realty, failed and wns divisible 
among the next of Idn. Edirards v. Hall (ante, 
col. 1549) followed. Somers- Corks, In re, Wegg 
Prosser V. Weyg Prosser, 65 L. J., Ch. 49 ; 
[1895] 2 Ch. 449 ; 13 R. 819 ; 73 L. T. 58 ; 44 
W. R. 106. 

And see Chabitable Leg acies, 

■A testatrix bequeathed 


Where Waiver.]— A testator having 

directed his trustees and executors, after sale of 
his estates, to stand possessed of the money 
arising from the sales, upon trust, in the first 
place," to invest 400/. in trust for his ^Yife for life, 
in bar of dower, and after her death for W. C. ; 
and upon further trust, out of the residue of the 
money, to invest 400/. in trust for J. R. for life, 
and after his death for his children ; and upon 
further trust, to pay other sums to persons named ; 
and having beciueathed the residue of his estate 
to W. C., and the only acting executor having 
made no investment on the trusts of the will, but 
having paid interest on the two sums of 400/, to 
the respective legatees, and applied the assets to 
his own use, and afterwards beconie bankrupt ; 
it w’-as held, that by that dealing the two legatees 
! had waived whatever priority the will might 
have given to them ; and the dividend payable 
on the whole sum proved under the commission 
against the executor in respect of the testator’s 
estate was divided among the pecuniary legatees 
and the residuary, legatee, in the proportion of 
the amount of their legacies and of the residue, 
as it was computed at the death of the testator, 


Effect of Devastavit . ]• 

all the residue of her personal estate to trustees, 
who were also her executors, to invest and pay 
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each. Chadwhn, parte, Effect of Assent.]— Personal estate vests in 
E. E. 219. ’ the executor, and no legacy conies out of him 

r. ante, col. 1641, and without his consent. Ah/iey v. Miller, 2 Atk. 

post, col. 1706. 698. 

The executor has not a bare authority, but the 
Interest in the thing assigned, for neither resi- 
duary nor speciiic legatees have any interest 
without the assent of the executors. Mead y. 
Orrery (^Lord), 3 Atk. 239. 

At law a legacy does not vest in legatee till 
the executor’s assent ; but in equity he -wili be 
decreed to deliver the specific legacies, being 
considered there as bare trustee. Northey v. 
Northey, '2 Atk. 77. 


19. ASSENT OP Executor. 

What Amounts to.] — It is not essential to the 
efiicacy or validity of an assent to a bequest that 
it should confer a legal interest, or affect the 
mere legal title to the subject of the bequest. 

Trail V. Ihdl, infra. 

A small matter will amount to an assent^to a 
legacy. Xoel v. Ituhin&im, 1 Yern. 94 ; 2 Vent. 

358 :‘2 Ch. Cas, 145 ; 2 Oh. E. 24S. 

Assent to Prior of Two Estates.] — ^Y'here 

a term for vears is devised to A. for life, re- _ 

maiuder to B., and the executor assents to the be good, if there are sufficient assets to pay the 
devise to A., this is a good assent to the devise debts ; secus if not. Chamherlabi v. Chamber’ 
over. Adama v. Peirce, 3 P. Wins. 12. S. P., 1 Ch. Cas. 256. 

Foley V. Burnell, infra. « . , 

Cannot he withdrawn.] — Whenever an 

Acquiescence in Possession.] — ^AVhethei*, executor assents to a bequest in his testator’s 

witlioiit any express assent by executors to a will, there is an end of his interest in the thing 
bequest of a leasehold estate, the entering of the bequeathed, and he cannot afterwards dissent, 
legatee into possession and receipt of the rents And it is equally true that the executor’s assent 
.and prolit.s, with the knowledge of jind without to the first devise is an assent to the remainder 
any objection from the executors, does not over. Foley v. Burnell, 4 Bro. P. C. 34. 
amount to an assent by them, qumre. Cole v. An executor who has assented unconditionally 
Mile^, 10 Hare, 179. to a specific bequest of the testator’s leasehold 

. . estates, is not entitled to an indemnity out of 

— Where^ Legatee Co-executor Joining in testator’s general estate in respect of his 
^Dealings.] \V here a leasehold was given to A., covenants contained in the lease. Shadholt v. 
the wife, and also an executrix of testator, for \Yoodfall, 2 Coll. C. C. 30 ; 9 Jur. 229. 


On Position of Legatee.] — ^Although the 

bank is bound to allow the transfer to, or by the 
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executor of stock, specifically bequeathed, if the 1 L’ 
executor has not assented to the legacy, yet it j tc 
does not follow that if he has assented to the t( 
legacy the bank is bound to transfer it to the c< 
legatee. Ifumherstone v. Ohaae, 2 Y. & C. v 
209. 

A legatee of the share of the mere goodwill of p 
a deceased partner cannot support a bill against fi 
the surviving partner to obtain the benefit of his h 
legacy, even after assent by the executor, f 
Mnhprh-ini v. QHUlclhitffo)i, 28 Beav. 529. And e 
see WilUaniii v. Lee. supra. c 

On Constitution of Suit.] — Where an t 

executor has not assented to a specific bequest, tl 
the persons beneficially entitled are not neces- c 
sary parties to a suit relating to the property s 
specifically bapieathed. Cond v. Ilarna, Turn, r 
.kR. 514; 24 R. R. 108. t 

Where a bill was filed against the devisee of j 
the lease, pra^ying that the lease might be (i 
declared void, and the defendant insisted that if 
the lease was set aside the plaintiffs ought to 
repay the moneys expended by his devisor in the j 
improvement of the premises, the executor of f 
the devisor who had assented to the devise of i 

the lease was not a necessary party to the i 

suit. Aaldaiul, 3 Russ. 278. i 

I 

20. Appropeiation. j 

What amounts to — Sufficient Sum set apart s 
with Intent.]— F., having an estate which came to j 
her ex parte materna, on her marriage, conveyed i 
the same to trustees to such uses as she should s 
direct, with remainder to her own right heirs. ^ 
By will she directed the estate to be sold, the i 
money to be laid out in the funds, and the 5 
trustees to permit the husband to receive the j 
interest for life ; tiien, after the deduction of . 
3,500/. to uses which vested in the plaintifi A., • 
and after payment of 1,000/. to G., to pay the 
residue of the purchase-money to the three 
defendants, H. ; by codicil, she gave the plain- 
tiff, her husband, a power of appointing the 
3,500Z. in case A. should marry without his 
consent. G. died, living the testatrix, before 
the codicil made, but F., in the codicil, took no 
notice thereof. The 3,500/. is vested in A., and, 
the trustees having laid out a larger sum by 
17/., with intent to^' appropriate, it is well appro- 
priated ; and A. having married once with her 
father’s consent, his power is gone, and, he con- 
senting to give up his life interest, it was decreed 
to be paid to the trustees on her marriage settle- 
ment. Hutcheson y. Hammond, 3 Bro. C. C. 128. 

Seeus where Life Interest intervenes.]— 

When stock is left to pay the interest to plaintifi: 
for life, and then, after payment of gross sums, 
the residue to him, the court will not permit the 
security to be lessened by laying out a certain 
sum to*^securG the legacies, and paying the residue 
immediately to the plaintiffc'. Sonndy v. Lrnyon^ 
3 Bro. C. C. 25S. 

Transfer to Trustees for Prior Estate.]— 

The circumstance, that a fund in ^yhich a party 
takes a life interest under a will is transferred 
by the executor to tbc trustees of that fund 
appointed by the will, is not necessarily and 
conclusivelv a severance of the fund from the 
bulk of the estate, unless the executor has by 
such transfer done all that it is incumbent upon 
him to do in the administration of the fund. 


I Upon a transfer to trustees of a fund bequeathed 
j to them upon trust to pay the interest to a 
; tenant for life, without any bequest of the- 
corpus, or with a bequest thereof of doubtful 
validity, and which upon construction might 
fail, so" that the corpus would ultimately become- 
part of the residuary estate, the trustees of such 
fund are not ipso facto trustees for the residuary 
legatees or the next of kin ; but the corpus of the 
fund must be regarded as assets of the testator’s 
estate unadministered ultra the life estate. The- 
circumstance, that the residue of the estate 
(omitting the fund so vested in trustees for the 
tenant for life) has been administered in equity ^ 
does not affect the principle, nor is it less appli- 
cable because, from the time which has ela])secl 
since the death of the testator, the executor is 
not a necessary party in the administration of 
the particular fund, and has not been made a 
' party to the suit. Pennington v. BncMey^ 
6 Hare, 451. And see -iS'. 6'., 11 Jur. 468. 

I Investment in Securities liable to be 

I paid off.]— The securities appropriated in satis- 
■ faction of a legacy in which infants are 
; interested must be of a permanent character. 

; A testator directed his trustees and executors to- 
invest 15,000/. upon such securities as^ they 
might in their absolute discretion think fit, and. 
to kand possessed thereof in trust for his widow 
during her life, with remainder to his children,, 
i; some of whom were infants. The_ trustees, by 
) arrangement with the tenant for life, set apart' 
1 for the purpose of answering the legacy certain 

1 securities, some of which were preference stocks, 

. which appeared to be liable to be paid off. The- 

2 tenant for life being dead: — Held, that the- 
2 appropriation was not binding upon the children,, 
e and that the full sum of 15,000/. must not be 
f invested. Stewart v. Sanderson, 39 L. J., Ch. 

337. 


Appropriation of Stock for Charity.]— 

Stock cannot be appropriated to siii)port a 
permanent charity, but must be sold and the 
money appropriated. Isaac v. Gomyjertz^ 1 Yes. 
■44. ■ ■ 

Appropriation of Mortgage if Security 

ample.] — An executor and trustee directed to- 
invest a legacy on mortgage may properly 
appropriate one of the testator’s mortgages in 
pavment of the legacy, but he must ascertain 
its sufficiency. Ames v. Parliiinso?iy 7 Beav. 3^9, 

Signing Legacy Buty Receipts.] — B. 

and T., as executors, had signed two Legacy Duty 
. Office receipts for the two legacies Held, that 
t this did not amount to an appropriation by the- 
executors of the sums required for the legacies 
^ so as to discharge the real estate, Howard v. 

; Chafer, 32 L. J., Ch. 686 ; 9 Jur. (N.S.) 767 ; 9 
3 L. T. 243; 11 W. R. 1057, 

’ Loan of Deeds to Legatee giving Equi- 

table Lien.] — Executors, who are also trustees,, 
- agree to give one of the residuary legatees, as a. 
jr skurity for his share, a legal mortgage of real 
1 estate, part of the testator’s assets, and for the 
i purpose of having the mortgage prepared, they 
:1 deliver the title, deeds to his agents ; this giveS' 
e him an equitable lien on the property, against 
y the executors, though not as against the other 
a residuary legatees. Hocldey v. Bardoch^ 1 Buss, 
1. 141 ; 25 B. B. 16, 
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Agreement witli Legatee.] — Case in which 

an executor bad agreed with a legatee that a 
certain part of a charge on an estate to which 
the testator was entitled 'would be paid to her, 
and it was accordingly I’eported in a suit as 
payable to her ; but the assets being deficient, in 
coiist^queiice of a devastavit, it was held that the 
rransactlon was not an appropriation tant^ount 
to payment to the legatee, so as to give her 
priority over the other legatees. Molloy v. Fre/wJi, 
11 Jr. Ep. R. 87(). 

A. being seised in foe of Ardgullaii, confessed 
a iiKlginent, and afterwards, upon the marriage 
of his sou ?>., conveyed the lands to the use of 
B. for his life, remainder to the issue of the 
marriage, and covenanted that they were free 
from incumbrances. By his will he gave several 
legacies, and died, having appointed B. his execu- 
tor, and leaving assets more than sufficient to 
pay all his debts and legacies. Upon the marriage 
of "C., one of the legatees, a settlement was exe- 
cuted, whereby, after reciting the will of A., and 
that the legacy of 0. was then in the hands of 
B. as executor, C. assignee:! the legacy to trustees, 
of whom B. was one, upon trust for C. for her 
life, and after her decease without issue, upon 
trust for the benefit of the judgment creditor 
and his issue. In 1835 the judgment creditor in- 
stituted a suit for payment of his judgment 
debt out of the real and personal assets of the 
testator. In ‘ 1833 G. and her husband (there 
being no issue of their maiTiage) instituted 
another suit against B. and the persons entitled 
under their settlement, in default of issue of 
their marriage, for the appointment of new trus- 
tees and an account of the trust funds. And in 
that suit an order was made, on the consent of 
B.. but without notice to the persons entitled ini 
default of issue of C. and her husband, that B. i 
should transfer to the credit of that cause stock 
to the value of C.’s legacy, without prejudice to 
the rights of the parties : and it was ordered 
that the dividends thereof be paid to C. The 
stock was accordingly transferred by B., who 
purchased same with the produce of the sale of 
})ai‘t of the assets of the testator, wffiich were 
outstanding in specie when the bill of 1835 was 
filed. The assets having been wasted, the children 
of B., claiming as specialty creditors of A. under 
his covenant, filed a bill in 1840 to have the stock 
standing to the credit of O.’s cause applied in 
payment of the judgment debt ; — Held, that the 
•stock had not been appropriated to the payment 
of G.’s legacy either as against the specialty 
creditors, or the other legatees of A., but that it 
still continued assets for payment of his debts 
and legacies. Jetininqs v. Jiond, 2 Jo. & Lat. 
720 ; 8'lr. Eq. R. 755. ‘ 

Legatee having taken mortgage in part pay- 
ment, subject to an agreement for payment out 
of the other assets, and resumption of mortgage : 
— Held, entitled to benefit of that agreement, 
accounting for the difference of interest. Sitweti 
v. Bernard, C Ves. 520 ; 5 R. R. 374. 

Implied Acq.xiiescence in Appropriation by 

€o-executor.] — A. E. having bequeathed his per- 
sonal estate, subject to the payment of his debts, 
to two trustees, H. and H,, upon trust to place 
-out at interest such money as he should die pos- 
sessed of, and at their discretion to continue at 
interest the several sums then standing at interest, 
and out of ‘the produce of' his personal property 
•to pay his wdfe, R. R., a legficy of 4,OOOL, and an 
annuity of 2007. per anmun, and the residue to 


his daughter., appointed his wafe, R. R., executrix, 
and the said H. and executors. The testator 
died in 1797 ; a settlement was executed on the 
marriage of the testator’s daughter, with T. K., 
to which R. R. "was a party, and in which there 
was a covenant by all the parties thereto, that 
the residue 'should be ascertained and paid over 
within a year to the trustees of the settlement. 
H., who had been the banker and agent of the 
testator, but was indebted to him at the time of 
his decease, was allowed by the executrix, R. R., 
to have the sole management of the assets, wdiich, 
at the time of the testatoi-’s death, were suf- 
ficient to pay all demands. H. at diffei-ent times 
advanced out of the testator’s assets several sums, 
the interest of which T. K. was permitted to 
enjoy, and in 1812 became a bankrupt, whereby 
a large portion of the assets was lost. It appeared 
from his books that he had made entries, appro- 
priating those several sums to the uses of the 
settlement of 1797. R. R. })roved under the 
commission as executrix, and in the account 
which was furnished to her by H,, and annexed 
to her disposition, made on the occasion of so 
proving, referred to the bankrupt’s books 
Held, that as it was her duty to have examined 
those books, she was bound by the entries made 
therein, and. that the appropriations must be con- 
sidered as made with her privity and concur- 
rence, and, consequently, that she had forfeited 
her right to be paid the sums due to her under 
the will of the testator out of the funds so 
appropriated, llllty v. Kern mis, LI. & G. t. Sugd. 
101 . 

- — Appointment of Receiver to keep down 
Interest on Incumbrances.] — On a bill by infant 
I tenant in tail, a receiver was appointed, with an 
order to keep down the interest of iiiciimb ranees 
out of the rents. He kept down, accordingly, 
the interest of all but one mortgage, the interest 
of which (belonging to infant) was never applied 
for, except small portion for maintenance ; the 
residue of rents paid into court to credit of cause. 
Tenant in tail coming of age, suffers recovery, 
and resettles estate, and afterwards dies. Master, 
by report, having certified that deceased was not 
bound, while tenant in tail, to keep down interest 
of incumbrances, and consequently that rents 
paid into court during time belonging to his 
personal representatives, partly claiming to be 
entitled to estate under settlement, petitioned for 
leave to except to report on following grounds : 
first, that in case of an infant tenant in tail, 
interest of incumbrances ought to be kept down 
out of rents ; secondly, that direction to receiver 
to keep down interest amounted to an appropria- 
tion of so much of rents to that pui'posc ; and, 
thirdly, that deceased, by not claiming fund 
when of age, shewed intention that it should be 
appropriated : but it “was held, first, that 
general question would only run in favour of a 
remainderman or reversioner, and all such rights 
were in that case barred by the recovery ; 
secondly, that the order was not meant to vary 
the rights of the real and personal representa- 
tives, but to prevent the incumbrancers from 
being prejudiced by court taking estate into its 
custody, and also to protect estate from hostile 
proceedings on part of creditors, and did not 
amount to appropriation ; and, lastly, that there 
was nothing in circumstances to alter character 
of property, which, consisting of rents paid into 
court, and neither applied in payment of interest 
nor appropriated for such payment, was personal 
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■estate, and to })e dealt with as such. Bertie y. Where Survivorship.] — ^^Vh 

Ahinfjdoii (Lord). 3 Mer. 530 ; 17 E. E. 125. legacies were bequeathed to seven" 

their lives, and if any of them shoul 
Order for— When made— In G-eneral.]— Court issue, their proportions to he divid 
will of course order security for a legacy payable survivor's, the sums were directed 
at a future day. Ferrard v. Prentice^ Ambl. ju court, and the dividends paid t 
273 : Dick. 508. for their respective lives, with li 

Where legacy is a charge upon personal estate, person to apply upon the death ol 
the court will set apart sufficieiit sum to answer Banelagli v. Manelagk, 2 Myl. & K. 
it, though not payable immediately. Phlpjgs v. Ch, 1S3. 

Annerletp 3 Atk. 58. 

Admission that there is standing in the names Where (rifts of Corpus anc 

of the executors, upon the trusts of the will, tinct.] — A testator bequeathed all 
a considerable sum in the 3 per cents., and real and per’sonal, to trustees, to 
offering an appropriation, was held sufficient to by them as trustees, in the follow- in, 
entitle the plaiiitffi, a contingent legatee, to to pay to his daughter A. the inter 
move for that purpose ; and by consent the order at the rate of 5 "per cent., for life, 
was made as upon admission of assets sufficient death to be divided among the h 
to satisfy the phrintiffis demand, to transfer, &:c. share and share alike ; the portions 
Pidlrn V. SnnfJt, 5 Ves. 21. ^ each of the boys at twenty-one, ? 

Legacy carried over to a separate contingent the girls at her marriage, provided 
account, "in order to avoid the expense of serving should settle a jointure e<iual to he 
all the parties interested. Cazalet v. Smith, 11 if not, the portion not to be paid, bi 
Beav. 177. at 5 per cent, on her owm receipt, 

Where Testator’s lateation appears.]- “'Pf f P“‘‘ 9 

Upon the oonstaction of a will that it anc share alike : out if she shoul, 

wL the duty of executors to set apart a sum of protherAnd fisto-s sLre and sha 
4,500;^. upon a particular trust, and for that biotheis and sistcis, shait- ana sDa 

purpose, if necessary, to make an immediate con- ^ 

lersffin’of the te.4tor’s assets, it being the }Z" 

primary intention of the testator to constitute ondl-n Pp-t* rloi 

hat trlist, also to give maintenance to his infant 
residuary legatees? although, from other expres- 

sions in the wall, it might also appear to be his LZ 1 the he 

intention that the conversion should not take the b,OOOL to he 

1 r-n J .1 -1 , among her children in the same in 

place till the residua^ le^tees ^ ^ conditious 

twenty-five. In default of executing this trus , her children ; .s 

a receiver was appointed. Iuoha,'ds v. P.rhm, j ^daughter G. 300f. a year for life. 

du ur. lh». rlnnfl-, 1007 o xmor -l-nliPi. l-niu.-hor.r1 '/ 
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An eseoutor, who was also trustee, haring certain trusts, under which, on a contin^ncy, 
paid to the adult legatees their shares o£ the the amount was to leveit to hmiselt. A. B.. by 
then ascertained residue, invested in his own his will, gave the 16,000^., it it should levert, to 
name the shares of infant legatees, for whose trustees, on trust to pay thereout 14,000?. to C 
maintenance he was bound as trnstee to apply and three legacies of oOOj each to charito 
the dividends, but did not execute any declara- ‘ the remaimng suni of MOl. to the i oundling 
t on of trust He subsecuentlv applied these Hospital. His wife survived him nine years, 
s uiros to his own use, after whiih further assets and the sum of 16 000? was invested in 25,702?. 
of the testator’s estate fell in -.-Held, that they 3 per cents. In 1848 the contingency happened, 
were applicable, in the first instance, in making when the fund and ammin ed to eon- 

trood the infants’ legacies. Willmott y. JenU»^, siderably more than 1 b, 000?. .—Held, th.at the 
T ■Rp'iv 401 legatees were entitled to money legacies only, and 

^ ‘ ■ ‘ not to the whole fund. Los(mmhe Y. Wintriiig- 

By Tall in Stocks. ] — Reference to master ham^ 1 2 Beav. 46. And see Ghree7i v . Pigot, infra. 

on infant lesratees’ bill, to compute how much t 4 . -i t j. 

stock shouldbe set apart to answer the legatees. Securing legacy ^ to Infant.]^ Legacy at 
Master made his report, hut before the order twenty-one. If infant dies before, then to execu- 
wnis made, infant became of age; stock had tor, the residuary legatee ; court will not wder 
fallen in nieanwhile Held, he was to he paid legacy to be raised and secured for infant. 
le.«niCY in full, without deducting for fall in Palmer v. Maysent, Bick. 70. h.P.y Stai'kie y. 
stocks. Pock V. Hardman^ 4 Madd. 253. Smithy 

Lemicy. payable at twenty-one, haying, under On a bill by an executor to recover a fund 
direction of'court, been invested in annuities belonging to the testator, it appeared that the 
which had sunk in value, legatee not bound to testator’s debts were paid, and that the fund was 
accept them in satisfaction of whole legacy, bequeathed to infants ; the court ref used to have 
jUmdi y. Eamc,% Bick. 578. But see Webh v. it transferred to the executor, but secured it in 
Wcl)h Bick. 746. court t for the benefit of the infants. Orroh v. 


accept them in satisfaction of whole legacy, bequeathed to infants ; the court ref used to have 
jUmdi y. Eamc,% Bick. 578. But see Webh v. it transferred to the executor, but secured it in 
Webb, Bick. 746. court t for the benefit of the infants. Orroh v. 

Legacy, left to A. on marrying with consent, Bimiey, S&q. 
and till marriage interest to be paid 3Z, per cent. Legacy to a female infant, to be paid at 
The executrix lays it out in the funds, and con- twenty-one, or marriage, with interest at 4 per 
veys to trustees in trust to pay the legacy, with cent., but if she die before, to sink: into the 
3?.' per cent, interest, and to pay the surplus residue, ordered to be paid into the bank, in 
interest to her. This is not a good appropriation, order to secure the legacy, and if greater interest 
but the stock having sunk in value, the execu- made, that it should be for the benefit of the 
trix’s estate shall make it good. Coogier v. child. 1 Bro. 0. C. 103 ; Bick. 585. 

Pouglas, 2 Bro. C. C. 232. In some cases an executor may be compelled 

A‘testator bequeathed stock to his executors, to give security ; as where 1,000^. was given to A., 
subject to ills debts, to pay the dividends to his to be paid at twenty-one, upon a bill suggesting 
w'ife for life, and at her death to sell the capital, a devastavit, security %vas decreed to he given, 
and out of the proceeds to pay certain legacies, Buncunibnn v. Steyit^ 1 Ch. Gas. 121, 
wdiich would exhaust about one-half of the fund, A. by will gives all his personal estate to his 
and he made A. his residuary legatee. Thirty wife for life, and then gives to his grandchildren, 
years before the death of the tenant for life, the T. and F., 100^. each, if they attain twenty-one, 
ktate of the testator was fully administered by or marriage Held, legacies were not payable 
the trustees and executors of his will, and no till death of wife, hut that T. and F. were entitled 
part of the stock being required for payment of to security at the above periods. Yowng v. 


his debts, it w’as set apart and appropriated for 
the persons entitled thereto. About the time of 


EurdMt^ 5 Bro. B. C. 54. 

Testator gives a legacy to child, payable at 


the tenant for life’s death, a large portion of the the age of twenty-three, and made his wife 
fund was lost. Xlpon a bill by the pecuniary executrix and residuary legatee. She marries 
legatees to have the remaining portion applied in again, and dies. Her second husband takes 
satisfaction of their legacies in priority to the administration de bonis non, &:c.. Upon a sng- 
residiiary legatee ; — Held, that as there had been gestion of insolvency the second husband ordered 
a complete appropriation of the fund, the suhse- to give security to pay the legacy wTien due. 
quent loss must fall on the pecuniary legatees in Rous v. Noble. 2 Tern. 249. 
common with the residuary legatee, and there- Executors, having personal estate of the 
fore that the residuary legatee Avas entitled to testator given to them by the will upon trust tO' 
share in the remaining portion of the fund, lay out upon good and sufficient security for an 
which innst be divided amongst the respective infant, to be paid on his coming of age, after a 
legatees in proportion to their respective interests decree to account, and after notice by the next 
in the original fund. Raker Y.Farme7\ 36 L. J., friend of the infant plainti:fi, lending a part of 
Ob. 810 ; "L. R. 4 Eq.382 ; 17 L.T. 46 ; 15 W. R. such personal estate upon mortgage, ordered to 
917. But see S. C\, L. R. 3 Ch. 537 ; leW. E. 923. pay the same into court ; but the motion asking, 

in the alternative, that the executors might be- 
Subsequent Increment.] — A particular sum ordered to replace the amount by so much stock 
having been set apart to answ^er a pecuniary as the same would have purchased at the time 
legacy, wdiieh was given to one for life, with of investment, was to that extent refused. Wid- 
remainder to his ehildren, and an increase in the dowson v. 2 Mer. 494 ; 16 B. R. 206.. 

value of that fund having taken place, which And see Willmott v. Jenkms^ supra, 
made its value greater than the amount of the 

legacy Held, that the legatees were entitled Under Legacy Duty Act.] — Bill for a 

to the benefit of the increase. Kimberly \\ Tew., o legatee very nearly of age to secure the legacy, 
Tr. Eq.B. 389 : 4 Br.&War. 139 ; 2:Con.,&L. 366. the costs were given out of the estate, hut that 
to pay, 16,,OOOL, on the wfill not be done in future upon a bill to secure 
death of the survivor of himself and wife, on the legacy of an infant ; as under the Legacy 


: feii, ■ . 
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Act (56 Geo. B, c. 52), s. 33, the executor may pay law, the first judgment shall he preferred, but 
the legacy into court, and the legatee when of otherwise as to legatees, for there being no 
age, may petition for it. Who 2 :)Jiam v. Wingfield^ priority among them, their legacies shall be paid 
LVes. 60. pari passu. AshUy v. Poeocli^ 3 Atk. 208. 

Where money is lodged with the accountant- 

general under the Legacy Act, he is bound to Preference of Legatees to Creditors a 

invest from time to time the dividends on the Devastavit. ]---Payment by executor ot legacies 
principal sum ill stock ; and the older for invest- not good in case of deficiency of assets against 
ing the principal sum should provide for the creditor by simple contract of the testator, and 
costs of investing the dividends. But where the it makes no difference that notice of his demand 
order did not provide for those costs, he was not not given within the .year. It is a devas- 
held responsible for not having so invested the Omje v. Tnudoclt^ 2 Moll. 15. 

dividends. MAIullen, P.v jnirte, 7 Ir. Eq.Il.4S8. An executor will be allowed payments made 
An infant being entitled to a legacy of 507., by him to simple contract creditors of his testator, 
the executors under the will invested that sum, a bond being in existence, but not payable, but 
minus the legacy duty, in 37. per cent, consols, i^c will not be allowed payments to legatees, 
and tendered^the amount produced by sale of the notwithstanding he had no notice of the bond, 
stock, with the interest upon it, to the infant dSormauL v. Baldnj^ 6 Sim. 621. 
upon her coining of age. A bill was filed against Executor having paid legacies, stands in a 
the executors by the'legatee for the amount of situation in which (at least for the security of 
the legacy, with 47. per cent, interest Held, the fund) it is not competent to him to allege 
that the executors ought to have paid the legacy that^ debts are ^unpajd. ireemaji v. Fwirlie^ 3 
into court, under the Legacy Act, and a decree ^teriv. 38 ; 17 R. R. 7. 

was made for the plaintiff, with costs. Uimdl testator leaves assets sufficient to pay all 

V 18 L. J., Ch. 55. debts and legacies ; the legatees receive payment, 

* A testator bequeathed the residue of his per- which the creditor might also have had, if they 
sonal estate to his executors, in trust for his wife demanded it in time ; they lie by for eleven 
for life, and, after her decease, for his nephews years, and the estate is wasted, yet the legatees 
and nieces, whereby legacy duty would be pay- shall refund. Hardwicli v. My7id, 1 Anstr. 112 ; 
able at the death of the wife : — Held, that, under 1^- D.. o62. ^ . 

the 36 Geo. 3, c. 52, s. 13, the executrix of the Payment by executor of simple contract debt 
surviving executor might, during the life of the before breach of condition of bond is good, and 
widow, transfer the trast fund to new trustees devastavit in case of deficiency of assets, but 
of the will appointed by the court. Joneds l)aymeut of legacies is otherwise. liawJdms v. 
IVust, Lb re, 21 L. J., Gh,"5()6. Ambl. 160 ; Dick. 151. 

A legatee being absent in India, the executors ^ A specific legacy is not discharged from its 
paid his legacy into court, under the statute 36 liability to pay the testator s debts, although 
Geo. 3, c. 52. The legatee, by letter, authorised the personalty not specifically bequeathed is 
his brother to receive and the executors to pa^’' ^iiore than sufficient for that purpose, and 
it. The court, upon the joint petition of the although the specific legacy has been in con- 
legatee and the party authorised to receive it, sequence assigned and delivered by tlm _ executor 
directed the money to be iiaid. Candy, Ex gmrte, the specific legatee. Lariat v. LicoUon, 2 
8 Sim, 189; 5 L. J,, Ch. 14. ^ ^ 

When executors paid residue into the bank to (^-S;) ? 6 v\ . R. 790. ^ 

the credit of infants, under the Legacy Duty It executor acting bona fide, and under a 
Act, 36 Geo. 3, c. 52, and subsequently incurred conviction, that the assets are amply sufficient 
costs in the Probate Court, repayment allowed to payment of the testator’s debts, permits 

them on petition out of fund so paid in. Blight, -specific legatees to retain or possess themselves 
In re 21 W. R. 573. articles bequeathed to them ; he will be 

’ answerable for the value of those articles with 

^ ^ ^ interest at 4 per cent, if there should ultimately 

-;1. lAYMENT. be a deficiency of assets, although the deficiency 

Presumption oil— In 1780 the interest of a should he occasioned by subsequent events which 
sum of money was bequeathed to A. for her life, be had no reason to anticipate, and the court will 
and after her decease the principal to her direct an account to be taken of the value of the 
daughter B. Between 1784 and 1795 proceedings property so possessed by the legatees, and interest 
ill chancery, in which A. and B. were parties, to be computed, unless it is certain that the assets 
were iiistitiited against the executor, and a decree will ultimately be sufficient to pay all the creditors, 
for an account was obtained, which was not acted Sj)ode v. Smith, 3 Russ. 511, 
upon. From that time till 1828 no application g Charge on Property of Executor indebted 
was mad^e by B. for her legacy, nor did it appear Testator’s Estate.]— An executor, indebted to 

that A. had of late years received her interest, testator’s estate, creates a charge on his (the 

On the other hand, it was stated by the repre- executor’s) own freehold estate in favour of his 
sentatives ot the executor, and from circum- children, to the amount specified in 

stances it appeared probable, that the legacy was testator’s will, as part of their share of his 
paid by the executor many years ago to A. and residuary estate : — Held, that the wife and 
B. jointly, or to one of them with the children were entitled to the benefit of the 

the other : _ Held, nevertheless, that payment of although the debt due to the testator’s 

the legacy in the mode suggested could not be remained unpaid, miaell v. JlrUerdb, 
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Executor, pursuant to will, pays into the hands Legacy to a father the Letter to enable him to 
of three children, of the respective ages of sixteen, provide for his younger children : he consented 
fourteen, and nine years, their legacies of 100^. to secure the capital, bu^ was held entitled to 
each ; the father embezzled the money. On bill the interest. Juvum Y. Cammajor 4 \ es. 49S. 
for repayment, held that, as the executor made Bequest to A. tor her and her children s use: 
this payment to save a forfeiture of what he him- a transfer c^ecreed to A. Itoomso/i v. I wholly 
self took luuler the will, he ought not to pay it 8 Ves. 142 ; 7 11. 11. o. 

over again : but Lord H., afterwards thinking „ ,, . „ , . t . 

the pohit: doubtful, at his recommendatiou the To Guaidiaa.}-Where an mfant is entitled to 
(lefendanr iiaid o()?. amongst the three chU- a vested egacy, payment thereof ctomg his 
dren, who were ordered to release their legaeies. minority, by the executor to the testamentoy 


jni ilips Y. Pdrjd.2 At\z.. S0. - v , - „ ^ . y . . 

A Wee domiciled abroad may, if of age, taking away the Court ot Wards and pveries 
ac.cordimr to the law of the place of his domicil, 0^ ^ 15 Oar. 2, c. IJ, Ir. t 1*^ Oai. 2, c. wt, Eng.) 
receive payment of his legacy, although a minor, enables the guardian to give a good acquittance, 
according" to the law of t"his country, and a Such a payment is valid, although the penal 
legatee domiciled abroad may be paid his legacy directed by the testator tor payment oi the vested 
on a( tainiiig his maioritv. according to the law legacy to the intant is the attainment of the 
of this country, oven if ho' is a minor, according age of twenty-one years or marriage. Aooord- 


guardian is valid, inasmuch as the statute for 


executor lodged the money so bequeathed in with the consent of their guardian, and directed 
eourt Held, that the money so lodged might that the interest axising from their respective 
be pxiid out on the joint receipt of the minors and shares should be applied in the meantime to their 
their eui’ator aixpointed according to the law of maintenance and education, and appointed a 
Scotland. In re. 22 W. R. 762. And guardian and an executor :~-Held, that a pay- 

see BeneUn. lii re, infra, col. 1703. ment, during the minority of the children, of a 

part of the corpus of the personal estate of the 
To Father,] — Trifling specific bequests given testator, by the executor to the guardianj was a 
to mfxint children, ordered to he delivered to valiant payment: 21 Creiglit v. 2ICveiglit, 13 
their father. HlUY.Cha2ma7i,''2 12vo.O.Q.^V2. Ir. Eq. E. 314. 


An infant’s legacy of small amount paid to the When persons entitled to a legacy under a 
father under special circumstances. VTahh v. will were minors domiciled in bcotland, and the 
WaUh, 1 Drew. 64. executor lodged the money so bequeathed in 

A legacy was given to a child ten years old, court -.—Held, that the money so lodged might 
and tiie executor paid it to his father for his be paid out on the joint receipt of the minors 
benefit. The father became insolvent. The and their curator appointed according to the 
executor shall not be obliged to pay it over law of Scotland. Ferguson, In re, 7(^2. 
again. Sed i<eeus, if the executor had taken a 

security from the father, for then he paid it at To Married Woman. ]~Legacy bequeathed to 
his own peril. Ilolloioay v. Collins, 1 Ch. Gas. a feme covert, payment to her alone not good. 
245. But see 1 P. Wins. 285. Palmer y. Trecor, 1 Vern. 261. 

Payment to the father, as guardian, of legacy Testator gave 5,000^. stock to a female infant, 
given to a child, ill, though the testator, by to be paid or transferred, to or settled on her, by 
parol on his tleathhed, directed it. Dagley v. his executors, by such deed or instrument in 
Tolferry. 1 P. Wms. 283; 1 Eq. Abr. 300. *See writing as they should think most prudent and 
1 Ves. 249. n. proper on her attaining twenty-one. The infant 

N. made a will with certain trusts relating to married in the testator’s lifetime, and afterwards 
his real and personal estate, and appointed attained twenty-one. The court , ordered the 
trustees to carry them into execution. One of stock to be transferred to her on her sole receipt, 
these trusts was for the payment of provisions of Laing v. Lalng, 10 Sim. 315 ; 9 L. J., Ch. 48 ; 
2,500?. for the younger children, and 500?. for 3 Jur. 1119. 

the eldest daughter of Pi.., who was one of the Where a part of a legacy had been paid to a 
executors and trustees under the will. An act manned woman, under circumstances which 
of parliament was obtained to carry some of the primxi facie showed that the husband had 
trusts of this will into execution, and, under this assented to, or had at least ratified, such pay- 
act, lands devised by N. were sold. The trustee ment, it was referred to the master to inquire 
under the act was W. On a bill filed against how much of the legacy had been so paid, and 
him by the legatee of the 2,500?., he sought to he was directed to give the executors credit for 
take advantage of the payment hy^ him of that the sums received by the wife, either with the 
sum to R. ; — Held, that R.’s receipt was no dis- husband’s express approbation, or under such 
charge of W.’s liability, as, by the terms of the circumstances as made her his agent for that 
act, lie was absolutely bound to pay the debts, purpose. 2J[i)ses v. Leri, 3 Y. & 0. 359. 
ami discharge the children’s portions, and it was A testator who died, and whose will was proved 
not set up in the answer, nor proved that R. had in England, bequeathed a legacy to a married 
specifically received this money as trustee for woman, whose domicile, as well as that of her 
his daughter. Lawrenee y, Blake, 8 Cl. & F. husbxind, was in Scotland. The husband died 
504. in a few months after the testator, without 

having received the legacy. After his decease 
To Parent, where gift to Parent and CMl- the executors of the testator, with knowledge of 
dxen.] — Legacy given to A., to be d.ivided be- the before-mentioned circumstance of domicile, 
tween hiinself and his family, is well paid to paid the legacy to the widow. According to the 
A. Cooper v» Thornton, 3 Bro. 0. 0, 96, 186. Scotch law the payment should have been made 


■ 
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to the husband’s personal representatives : — ■ j 
Held, that in the absence of proof that the | 
executor knew the Scotch law on the subject, j 
the payment to the widow was a eood payment, j 
Leslie'' Y. Baillle, 2 Y. C. C, 0.^91 ; 12 L. J., | 
Oh. 153 ; 7 Jiir. 77. I 

lYhere a testatrix bequeathed legacies of 250/. ; 
each to two French ladies, the wives of French ' 
subjects, the court ordered payment of the ladies’ ' 
legacies to them. Siitlie eland v. Yinuuf, 5 L. T. ■ 
738. • 

A wife ^vlio has obtained a protection ordei’ ■ 
under 20 & 21 Abet. c. 85, s. 21, can give a valid , 
discharge for a legacy to which she became 
entitled before the date of the order. Coicard. 
In re. U L. J., Ch. 384 ; L. R. 20 Eq. 179 ; 32 
L. T. (182 : 23 \\h R. 605. 

To Trustee of Secret Trust.] — A fund be- 
queathed to A. to be applied in accordance with 
sealed directions (which had been admitted to 
probate) was ordered to be paid over to A. 
instead of being distributed by the court in an 
administration action. Hull v. Hill, 4 Ch. D. 
■97 ; 25 AY. R. 228. 

Of Charity.] — A testator dii'ected his 

executors to invest a sum of money in the 3 per 
cent, stock, and bequeathed the stock to the 
treasurer of a charitable corporation in Scotland, 
in order that the dividends might be applied to 
the purposes of charity. The court ordered the 
•stock to be transferred to the corporation. Bmeru 
v. Hill, 1 Russ. 132 ; 25 R. R. 11. 

AVherc legacy is given for permanent charitable 
purposes to trustees not having corporate 
character, court will not transfer fund to them 
without reference, WcUheloml v. Jones, 1 
Sim. & S. 40 ; 1 L. J. (o.S.) Ch. 11 ; 24 R! R. 
146. 

Charitable be<]uest to the rector and corpora- 
tion of W. W. being a vicarage, payment was 
erdered to be made to the vicar aiid corporation. 
IIopMnson v. Mlis, 5 Beav. 34. 

Where sums of stock are given to the church- 
wardens of a parish, or to the treasurer of a 
'School, the court wdll not direct the stock to be 
transferred to them, but to be carried to a 
■separate account, and the dividends to be paid 
to the churchwardens or treasurer for the time 
beino;. Ti/rrell v. OlaeJi, 2 Drew. 86 ; 23 L, J., 
€h. 283 ; iS Jur. 323 ; 2 Eq. R. 333 ; 2 W. R. 152. 

To one Legatee in absence of others.] — A 

paity beneficially entitled to oiie-fourth of a 
fimcl belonging to the estat-e of a testator wdio 
had been dead 150 years, having obtained letters 
of administration cle bonis non to the testatoi-, 
filed a bill for an account and payment of the 
whole fund ; it appearing that no part of the 
fund in question was required for the payment 
■of the testator’s debts, but that the beneficial 
interest in the other three-fourths had passed 
under the residuary bequest in his will, and had 
belonged successively to the estates of several 
persons who were named in the proceedings, but 
who were not represented on the record, the 
•court ordered one-fourth only to be paid to the 
plaintifi, and the other three-fourths to be paid 
into court, with liberty to any party interested 
to apply, giving notice to the attorney-general. 
Loy V, Dnchett, Or. &; Ph. 305. 

To Legatee of Original Legatee Direct.] — 
In 1815, a sum of 1,00U2^. was bequeathed to J. R. 


and G. R., in equal shares, to be raised out of the 
share of E. A. D. in the testator’s residue, on the 
death of his (the testator’s) widow. In 1818 
J. R. bequeathed his interest in the 1,000L to 
C. R., and appointed him one of his executors. 
In 1822, by an indenture reciting that all J. R.’s 
debts and legacies were paid, C. R. assigned the 
IjOOOZ, to D. and L., from whom, by divers 
mesne assignments, the trustees of the Economic 
Life Assurance Society purchased it for valuable 
consideration. The testator’s widow died, when 
the legacy fell into possession : — Held, that the 
whole of it might be paid to the said trustees, 
and that the 500/^. which represented J. R.'s 
share ought not to he paid to his surviving repre- 
sentative, to be handed over to the said trustees. 
Revill Y.'jRerill, 3 W. R. 541. 

At what Time — In general One Year from 
Testator’s Death.] — Legacies are not distribut- 
able till a year after testator’s death. Hill v. 
Chap man, 1 A"eS. 407. 

The year allowed for executors, &c., is only 
for convenience, and does not prevent the vest- 
ing. Garthsliore v. Chalie, 10 Ves. 13 ; 7 B. R. 
311. 

Where testator directs his executors, as soon 
as they should think proper after liis death, to 
sell so much stock as would produce legacy of 
12,00UZ., legacy is not payable till end of year 
after testator’s death. Benson v. Haude, 6 
Madd. 15. 

Where a testator gives to legatees who shall 
be living at the time of actual distribution, 
the court will fix a year as the proper period. 
Brooke v. Lewis, 6 Mad<l. 358 ; 23 R. R. 246. 

A testatrix directed her trustees, as soon as 
possible after her decease, to invest in consols 
such a sum of money as might be necessary to 
realise such an amount of dividend as would be 
fully sufiicient, with the rent of her land at 
Kenilworth, at that time payable, to make up 
the sum of 50Z, per annum, which she directed 
to be paid to T. J. during his life, and after his 
decease the principal to go in the manner pointed 
out by her will : — Held, that the investment was 
to take place from the expiration of one year 
after the death of the testatrix. Ko provision 
was to be made for future reduction in the 
rent of the land at Kenilworth, and no deduc- 
tion was to be calculated in respect of land 
tax or other taxes. Hues v. Jackson, 23 L. J., 
Ch. 51 ; 2 Eq. R. 462 ; 2 W. R. 83. 

Immediately after Admission of Assets,] 

— Executors paid some interest on a legacy, and 
about nine years after testator’s death passed 
their accounts at the Legacy Duty Office, show- 
ing a considerable residue : — Held, that the 
legatee was entitled to an imuiediate decree for 
payment of the legacy, without first taking the 
accounts of the testator’s estate- Whittle v. 
Henning, 2 Beav. 396. 

Upon the constructive admission of assets : 
— Held, that residuary legatees were entitled to 
immediate payment of their legacies, and under 
circumstances with interest beyond the time 
allowed by the Statute of Limitations, 3 & 4 
Will. 4, c" 27, s. 40. Blnsdale v. Dmlding, 1 
Y. & C. C. C. 265. 

Effect of Express Directions.] — Where the 
testator directed some of the legacies to be paid 
to infants at twenty-one, and afterwards added 
that it was his wish, ^‘as far as it may be practic- 
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able, that all legacies should be paid within six 
months after her decease " : — ^Held, not to 
accelerate the time of specified payment, but 
only where indefinite. J^roM v. Capel, 2 Beav. 
184 ; 9 L. J., Ch. 84. 

Direction that particular legacies to children 
shall be paid at particular time, is' not altered 
by direction subsequent, that all legacies should 
be ^)aid at another time. Adam v. Clandte^ 9 
Mod. 154. 

The testator bequeathed his residuary estate to 
trustees, upon trust to pay the interest thereof, 
after the decease of a tenant for life, to John. 
Eobert, and Ann, for five years, and at the 
expiration of that term to pay them 5,000^. 
apiece, and then to pay the interest of the 
remainder, for a further term of three years, to 
John, Eobert, and Ann, in equal shares ; and at 
the expiration of that time, to pay the whole to 
John, Eobert, and Ann, in equal shares. Soon 
after the death of the tenant for life, and before 
the expiration of tlie five years, John and Eobert 
claimed and obtained from the trustees payment 
of the whole of their two-thirds of the residuary 
estate of the testator ; but it was held that the 
husband of Aim was not entitled to immediate 
payment of her share of the capital, and that he 
was unable to give an effectual release or dis- 
charge for the same. Harley v. Harley^ 10 
Hare, 325. 

E., being on bad terms with his eldest son, 
bequeaths him a trifling annuity, and bequeaths 
to M., the daughter of the said son, “ if 
unmarried, and if she does not marry without' 
the consent of his trustees, the sum of 400Z., one 
moiety to be paid her upon her marriage with 
such consent, the other moiety in one year after ; 
but if said M. was then married, or should marry 
without couseiit, said sum to sink into his 
personal fortune.” M., being Unmarried, is not 
entitled immediately either to principal or 
interest. MUr v. EllU, 1 Sch. & Lef. 1. 

Testatrix, by will, limited certain estates to 
her daughter 0. for life, remainder to first and 
other sons successively in tail male, remainder to 
her daugiiters as tenants in tail general, and if 
an only surviving daughter, to her in tail general ; 
and in default of all such issue of 0., to trustees 
for 1,000 years, upon trust, to raise certain lega- 
cies as she should bequeath by codicil or coflicils ; 
and she afterwards by codicil bequeathed certain 
legacies after the decease and failure of issue of 
her daughter 0. 0. died without issue : — Held, 

that the legacies we|;e payable wdien the term 
was to take effect, Mor^e v. Ormonde {Alarmids), 
5 Madd. 99 j 21 E. E. 284. Affirmed, 1 Euss. 382 ; 
4 L. J. (O.S.) Ch. 158 ; 25 R. E. 85. 

Payment at Age of Eighteen— Infant’s Power 
bo give Receipts— Payment out of Court.] — A 

testator gave a sum of money to be paid to the 
legatees when they attained the age of eighteen 
years, and directed that their receipts should be 
a sufficient discharge, notwithstanding infancy. 
The fund was in com*t :— Held, that the money 
might be paid out to the trustees on their under- 
taking to remit it forthwith to the legatees, who 
were still infants, but had attained the age of 
eighteen years. Hemhen^ In re^ Peters v. 
Bmieheremi^ 13 R. 294 ; 72 L, T. 220, 

Where Referred during life Interest 

which lapses.] — Contingent legacy out of real 
and personal estate, payable two years afftr the 
event. By codicil, the testator reciting that he 
found his estate would not bear that pajmient 


during the life of A., being chargeable with an 
annuity for her life, declared he revoked that 
part of his will, and that the said legacy, upon 
the same event, was to be paid twelve months 
next after the death of A., and not before. A. 
dying before the contingent event, the legacy is 
not payable till the expiration of two years after 
it. Woo^dsioortli v. Younger 3 Ves. 73. 

One devises lands to his wife for life, and after 
death to his son in fee, upon condition to pay 
his daughter 1,OOOZ. -within a year after the death 
of S., with a proviso, that if the money be not 
paid, the daughter may enter and receive the 
profits till payment. S. dies, living the wife. 
The daughter shall have the l.OOOZ. dining the 
life of tiie mother, and in default of payment, 
equity will decree a sale of the reversion. Bacon 

V. Clerh, 1 P. Wins. 478 ; Pre. Ch. 500. 

■ < Where Deferred During Life Interest by 
Implication.] — Testator gave a real estate and a 
sum of stock to A. for her life, and after her 
death to his brother absolutely, and he gave' 
legacies, which he directed to be paid as soon as 
convenient after his death to his nephew's and 
nieces, and the residue of his propert}^ to his 
brother absolutely. The brother having died, 
the testator, by a codicil reciting that fact, and 
that thereby the devises and bequests to his. 
brother had lapsed, gave an annuity to his 
brother’s widow, and directed his trustees to pay 
the income of the residue of his personal estate- 
to A. for life, and gave to her all his real estates, 
for life, and after her death to his trustees in 
trust to sell, and the proceeds to fall into his. 
personal estate ; he then gave 10,000^. to each of 
his nieces, in addition to the legacies given to- 
them by the will, and directed that that sum for 
each of them should be held by his trustees for 
their separate use, and he gave all the clear 
residue of his estate (after providing for the 
before-mentioned legacies, and also those given 
by his will) to his nephews: — Held, that the- 
legacies given to the nieces by the codicil w^ere- 
not payable till after A's death. Overeud v. 
Gurney, 7 Sim. 128. 

Bequests to the sons and daughters of D. of 
200Z. each, also to the children of a son of D. 
200L to be equally divided among them, to be- 
paid tw^elve months after the decease of the 
testator's widow : — Held, to be postponed as to- 
all the bequests till after the widow’s death. 
CJiild V. Blsworth, 2 De G. M. & G, 679, 

A testatrix gave two legacies, and directed 
them to be paid out of a reversionary interest in 
stock to which she was entitled : — Held, that the- 
legacies were payable wffien the reversion fell 
into possession, and that interest was payable 
from that time. Earle v. Bellimjhaui, 24 Beav. 
448 ; 27 L. J., Ch. 545 ; 3 Jur. (N.S.) 1237 : 6- 

W. E. 45. , V . 

Testatrix by her will devised all her -fee-simple,, 
freehold, and leasehold estates to R. ,E. for life, 
remainder to J. E. for life, with remainder, save 
a certain rent-charge, to the commissioners of 
charitable donations, in trust to pay the head- 
rent, and to apply the profits to certain charities- 
specified in the will Held, that the charitable 
bequests were to be paid out of the rents and 
profits of the property devised, and not out of 
the general personal estate of the testatrix ; and 
that no charitable trust attached upon the 
devised estates, until after the death of E. E. 
and J. E. ChaHiahle Donations Cominiss'miers-' 
v. Espinasse, FI. & K. 164 ; 3 Ir. Eq. E. 324. 
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A._ pve one-sixth of his personal estate to A, | wait for seven years from the testator’s death, 
for life, and afterwards to a charity. He gave i the postponement being for the convenience of 
four separate sixths to B., C., D. and E. for life, j the estate, and not for the beneftt of the residuary 
with remainder to the same charity ; he gave the i legatee. Vartey v. IVlm, 2 K. & J. 700 *, 25 L. J. 
remaining sixth to F. for life ; and after the ! Ch. 831 ; 2 Jm*. Cif.s.) 661 ; 4 W. R. 702. ’ 

death of the survivor of A.. B„ 0., D., E. and F„ j 

he gave the whole moneys, and all interest there- ! Legacy payable at Twenty-one —Attainment 
after to become due thereon, to the same charity, i of Age by some Hembers of Class.]— Legacy by 
F. died : — Held, that the chaiity was not ; a grandfather in trust for the five children by 
entitled to F.’s _ sixth until the death of the | name, and all and every the child and children 
survivor of the six legatees, and that there was : of his son equally, the shares to be assigned at 
an intestacy as ^to the intermediate income, i twenty-one, or upon marriage of the daughters, 
Stere-jhs v. Pyle, 28 Beav. 388. | with power to advance money for putting out 

A testator gave all his personal estate to his i all and every, or any of the sons to business, 
wife for life, and he bequeathed 40/^. to A., and j The first attaining twenty-one is entitled to 
Of her pecuniary legacies, all of which were pay- ! receive his share then. Pmontt v. Long, 2 Ves. 
able at her death. By a first codicil he gave a I 690, 

legac}'' of 200Z. to B, (who was not mentioned in j Legacy of stock at a particular age ; order 
the will), and he directed that all things in his | made upon the petition of one legatee having 
codicil should he performed as if the same were ' attained the age for a transfer of his share to his 
so declared in his will. By another codicil he j attorney. II/ll v. Chaxmmn, 11 Ves. 239. 
revoked the legacy of 40Z. to A., and gave her j Bequest of a personal fund to such of the 
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income was not ample for the maintenance of 
the children, yet such a course might be adopted 
here upon the undertaking of the two children 
to secure to the mother the diYidends which 
would have accrued in respect of those sums. 
Berry v. Bryant, 31 L. J., Ch. 327, And see 
Yontiy Y. Burdette ante, col. 1696. 

lifotwithstanding Contingency still pend- 
ing.] — Legacy payable at twenty -one, with pro- 
viso to go over, if legatee should at any time 
become seised of the real estate, to which he 
was entitled in remainder after an estate tail 
limited upon an estate for life, subsisting when 
he became twenty-one. Even supposing there 
is a contingency left, he must have the legacy 
at twenty-one ; but, it may be disputed after- 
wards upon tne happening of the contingency. 
Gr[th't]i V, Smith, 1 Yes, 97. 

Payment ordered before Age attained.] 

— Legacy payable at twenty-one ordered to be 
paid out of money in cause in the name of the 
accountant-general before the legatee attamed 
that age. ire.i't v. Dick. 381. 

Payment before Age by Mistake — Re- 
couping Executor.]— /Set’ Exegutok and Ad- 
ministrator. 

Payment at Twenty-one implied from Gift 
over.] — Although no time is specified for pay- 
ment of a legacy given as a portion, subject to a 
contingeiiey, provision to go over if legatee die 
before twenty-one, raises a necessary implication, 
tliat it is payable at twenty-one. Legacies to A, 
and B., and ‘‘ in case the said A. and B., or either 
of them, shall become entitled to the said lands 
(real estate settled in remainder, on the event of 
C. dying without issue), my intention is, that she 
or they so becoming entitled shall not have, 
pos.sess, or enjoy any part of my property : but 
in case A. an<l B, shall not become entitled to the 
settled estate, I leave each of them 300Z.,” with 
other provisions in the event of dying before 
twenty -one, or marriage with consent, that the 
legacies should go over. xl. having attained 
twenty-one and married with consent : — Held, 
tluit her legacy became absolutely vested, not 
liable to be <[ivested, notwithstanding the devolu- 1 
tion of the settled estate by the" subsequent 
happening of the event. Colhoim v. Thompson. 
2 Moll 281. ^ ■ 

Where Legatee dies before Time fixed for Pay- 
ment.]— Legacy payable at twenty-one, with a 
certain allowance in the meantime. The legatee 
dies before twenty-one ; his administrator not 
entitled to the legacy till such time as he would 
have attained twenty-one. Roden v. Smith, 
Amhl. 58S. ’ 

Legacy payable at twenty-one, before which 
time the legatee dies. If interest is payable, his 
executor shall have the legacy immediately ; if 
not, he must wait till the legatee would have 
been twenty-one, and cannot then have the 
interest. Crichit v. Dolby, 3 Yes. 13. 

^ I^egacy payable at twenty-one, before which 
time the legatee dies. A person, claiming by 
limitation over, takes immediately, but the 
administrator of the infant must wait till the 
time at which the legacy i.s payable, unless the 
wmole interest is given. Id. 16, 

Legacy given to a child, payable when 
twenty-one ; the child dies before his adminis- 
trator shall have the legacy, but shall stay for 


; it till such time as the child, if he had lived 
. would have come to twenty-one. Anon., 2 Yern^ 
199 ; 2 Vent. 314. 

i One has several daughters, and being seised in 
i fee, charges his lands with 1,000Z. apiece to his 
daughters, payable at twenty-one or marriage ; 
and if any die, then to the survivors, but no 
time limited when the additional portion should 
' be paid to the surviving daughters. If one die 
unmarried before twenty-one the additional 
' portion shall not be paid to the surviving 
^ daughters until the deceased daughter should 
■ have come to twenty-one. Feltham v. Feltham, 

. 2 P. YVms. 271. 

Legacy of 3007. to he paid to A. at his age of 
twenty- three ; if he die before, to go over to B. 
A. dies before twenty-three. B. shall have it 
presently. Papworth v. Hoove, 2 Vern. 283. 

If I devise a legacy of 1007. to A. payable 
at his age of twenty-one, and A. died before 
twenty-one, A.’s executors or administrators 
shall not have the legacy till such time as 
A. (had he lived) should have attained twenty- 
one, and my executors shall have the interest 
at the same time. But if I give a legacy to A. 
of 1007., payable at his age of twenty-one, and 
if he dies before, then to B., and A. dies before 
twenty-one, B. shall have the legacj’- presently, 
and not stay till such time as A. should have 
come to twenty-one. Laundy v. Williams, 2 
P. Wms. 478. S. P., Chester v. Painter, 2 
P. Wms, 336. 

Legacies are given to A., B. and C., to be paid 
at their respective marriages, and if any of them 
die, her legacy to go to the survivors. One of 
them dies unmarried ; the survivors shall not 
receive her legacy before their respective 
marriages. Moore v. Godfrey, 2 Yeni. 620. 

Where Payment expressly Deferred beyond 
Twenty-one.] — An absolute vested bequest was 
accompanied with a direction that it should not 
be delivered till the legatee attained twenty- 
five :— Held, that he was entitled to payment on 
attaining twenty-one. Roche v. Roehe, 9 Beav. 66. 

Testatoivgave his residuary personal estate to 
J. J. an infant, and directed his executors to 
place it out at interest, to accumulate and to pay 
the principal to the infant on his attaining 
twenty -four, and, in the meantime, to allow 607. 
a year for his maintenance, and the testator gave 
the residue over on the infant’s dying under 
twenty-one. The court held that the" residue 
was actually given to the infant, and that what 
followed the gift, was merely directory as to the 
management of it, and on the infant’s attaining 
twenty-one, allowed the residue and accumula- 
tions to be transferred to him. Josaelyn y. 
Josselyn, 9 Sim. 63. 

Y'hen a legacy is directed to accumulate for a 
certain period, or where the payment is post- 
poned, the legatee, if he has an absolute inde- 
feasible interest, is not bound to wait until the 
expiration of that period, but may require pay- 
ment the moment he is competent to give a 
valid discharge. Sannders v. Vamtier. 4 "Beav. 
115. Afiirnied Or. & Ph. 240 ; 10 L. J., Ch. 354. 

A_ legacy was given to A., when he should 
attain twenty-four ; at twenty-one he received 
part, and the executor gave a bond to pay the 
remainder when A. should attain twenty-four. 
A. died in the meantime. The court doubted in 
this case, whether the money received should he 
repaid and the bond delivered up. Lnlte v. 
Alderne, 2 Yern. 31. 
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I A residuary estate %Yas bequeathed in the first Sladrn, 1 Russ, & M. 216 ; Tam. 407 ; 8 L. J. 

j instance to be paid into the hands of tlie legatee, (o.s,) Ch. 101. 

s on attaining the age of twenty-five yeans, and 

not till then unless she married ; the whole pro- Amount,] — A testatrix bequeathed to 

perty then to be settled on hei‘ and lier children : her executors such a sum of money as would be 
^ the legatee, on attaining the age of twenty-one sufficient to purchase 2, 500Z. stock, and directed 

; uninarricd. wms held eirtirled to the income and them to pay the dividends thereof to A. for life, 

‘ the accumulations thereof. Grant v. Grant, 8 and, after A.’s death, the said prmci])al sum of 

Y. G. 171 ; 7 L. J., Ex. Eq. 20. 2,500^. stock” was to fall into the residue, and, 

A testatoi- bequeathed one-third of his residue after giving some pecuniary and specific legacies, 
to his daughter, her executors, <S:c., to be vested she directed all her legacies to be paid within 
at twenty-one, but not to be payable until twenty- three months after her decease. In consequence 
five. Tie declared it should not he subject to the of the testatrix's property being the subject of a 
control of any husband, but should devolve and suit in chancery, which was not decided till 
be settled by deed upon lier, as a feme sole, and four years after her death, her executors were 
that the income should not be anticipated, unable till that time to purchase the stock : — 
and that, until her marriage, she should only be Held, that A. was entitled to have 2,500?. (minus 
entitled to receive the dividends, and retain the legacy duty) purchased, and not merely such a 
power to bet'iueath the capital by will. The snra as could then be purchased with the money, 
daughter being unmarried : — Held, that she took which would have been sufficient to purchase 
absolutely, and was entitled to ]jayment of the 2,500?. stock at the death of the testati'ix, and 
fund out of court on attaining" twenty-one. that she was also entitled to the dividends on 
Yonnrfs SettUment, In re, 18 Beav. 100, that amount immediately frum the death of the 

Bequest of residue to four sons equally, but testator. Oioden v. C(im})bell, 8 Sim. 551 ; 6 
the capital not to be divided until they should L. J., Ch. Bll. 

all become settled in life. The interest of their A testator having, by his will, given an interest 
portions alone to be paid after they were all for life in a sura of stock to two persons, and 
provided foi‘, until they seveinlly became thirty the survivor of them, with remainder to another 
years old, when the capital to be placed at their for life, and afterwards to the children of such 
disposal :~Held, that the sons were entitled to other person, by a codicil substitutes an annuity 
payment of the capital on attaining twenty-one. nearly equal to the amount of the dividends of 
Jacob, In re, 21) Beav. 402. ' the stock, in the place of the first gift ; the gift 

Where a vested legacy is directed to accumulate in remainder is not thei'eby accelerated ; but its 
for a certain period, or the payment is postponed value is to be computed according to the price 
for the benefit of the legatee, he is not bound to of the stock at the time of the testator’s death, 
wait for the expiration of the period, but may, if when, but for the substitution, the gift of the 
he have an absolute interest in the legacy, have prior life interest would have taken effect. David 
it paid to him so soon as he can give a valid v. Reea, 1 Russ. &; M. 687. 

discharge. Savnders v. Yantier, 4 Beav. 115. A testator bequeathed 500?. to a person resident 
Affirmed Or. & Bh. 240 ; 10 L. J., Ch. B54. abroad, if he should be living at his widow's 

death. The executors invested 500?. in the sum 
Of Stock Legacies — In what Stock.] — Where of 600?. stock, under s. B2 of the 5 ck 6 Geo. B, 
i a testator directed his executors to pay legacies c. 52 -.—Held, upon petition, that this section did 

of different sums in B per cent, annuities, and at not apply to coiit.ingent legacies, and the legatee 
his death possessed stock in consols, new B per was therefore only entitled to 500?., minus the 
cent, annuities, and reduced 3 per cent, annui- legacy duty, and not to the 600?. stock. Kraiu, 
ties : — Held, that the executors were bound to E>e parte, 14 L. J., Ch. 45B. 
pay the legatees in consols. Wafaon, In re. Where testator directs executors to convert his 
Warren v. Pilgrim, 12 L. T. 6B1. [)roperty, and invest it in stock, and thereout to 

Testator having given to charities legacies, pay an annuity of 250?. to bis widow for life, and 
and also a residue" in bank stock, and having no after her death gives principal sum that produced 
bank stock at his decease, but having B' per the annuity over; and the property be not in 
cent, annuities wiiicli would satisfy the legacies fact sold and invested till after widow’s death, 
in that shape, and leave a residue, but if sold the legatees over are entitled to so much stock as 
would not purchase bank stock to satisfy the would produce 250?. a year in dividends. Dorrett 
legacies in that form, a decree taken by consent, v. Deadg, B Madd. 440. 

that the legacies should be paid in 3 per cents, Person.s entitled to a. perpetual annuity were 
according "to the sums given ; an infant not desirous of receiving a present payment in cash 
opposing, his legacy ordered to be paid in the in lieu of the annuity out of funds in court upon 
same manner ; but "if the testator’s property had which the annuity was charged : — Held, that the 
been sufficient, the legacies should have * been amount of cash to be paid to the annuitants was 
paid in bank stock. " Unch v. Inglin, 3 Bro. such a sum as at the price of the day (excluding 
C. C. 420. ' brokerage) would purchase sufficient 2^ per cent. 

The testator, by his will, gave to his son a consolidated stock to produce the annuity. Hicks 
legacy of 20,000?. in the joint stock of the 4 per v. IlLm, W) L. J., Ch. 853 ; [1891] 3 Ch. 499 ; 65 
cent, bank annuities of the Bank of England, L. T. 200 ; 40W. R. 172. 
commonly called ‘‘ 4 per cent, bank annuities ; ” 

the only 4 per cent, bank annuities existing at Where Rise or Fall in Price.]— -Direction 

the date of his will were reduced to B^ per cents, for sale or transfer of stock, wdthout attention to 
afterwards, and before his death a new stock of rise or fall, the party must take it as it happens 
4 per cent, bank annuities was created ; the will at the time of appropriation, Pye, Ex parte, 18 
speaks at the testator’s death, and the son is Yes. 141 ; HR. R. 173. 

entitled to a sum of 20,000?. in' the then existing Testator bequeathed a general legacy of 10,000?. 
4 per cent, bank annuities. Shefield v. Coventry consols to A. B. There w’-as no deficiency of 
(^EavT), 2 Russ, & M. 317. S. P., Banks v. assets, but, owing to the institution of a suit for 
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administration of testator’s estate, the legacy 1 
remained unsatisfied for several years after tes- 1 
tators death, during which consols rose : — Held, 
nevertheless, that A. B, was entitled to have the 
full amount of his legacy purchased and trans- 
ferred to him. Anther v. Autlier, 13 Sim. 439. 

Method of Transfer,] — Executors should 

transfer stock specifically bequeathed to the 
legatees without an intermediate transfer to 
themselves, and they will not be allowed the 
cosrs of such a transfer. MojAtlnson v. Rot% 1 
Beav. 183. 

Of Specific Legacies.]— Specific legacy retained 
by the executor for assets, but was not wanted, 
in case of depreciation, the legatee is entitled to 
the original value. Oka worth v. Reeeh, 4 Yes. 
566. ■ 

If an executor acting bona fide, and under a 
conviction that the assets arc amply sufficient 
for the payment of the testator’s debts, permits 
specific legatees to retain or possess themselves 
of the articles bequeathed to them ; he will be 
answerable for the value of those articles with 
interest at 4 per cent, if there should ultimately 
be a deficiency of assets, although the deficiency 
should be occasioned by subsequent events which 
he had no reason to anticipate, and the court 
will direct an account to be taken of the value 
of the property so possessed by the legatees, and 
interest to be computed, unless it is certain that 
the assets will ultimately be sufficient to pay all 
the creditors. Sjwde v. Smith, 3 Euss. 511. 

Leaseholds, specifically bequeathed to married 
women successively for life, for their separate use, 
with remainder to infants, proved damnosa 
hmretlitas. The court deci-eed a sale notwith- 
standing the executors had so far assented to the 
bequest as to put the first tenant for life into 
possession, Lom^dale (^EarT) v. Bar (Mold 
i^ConnfeiSir), 3 K. & J. 185 ; 3 Jur. (n.S.) 328. 

And the second tenant for life, who had 
declined the property in specie : — Held, never- 
theless, entitled to a life interest in the proceeds 
of the sale, and that without such life interest 
contributing to the charges on the estate which 
accrued since she became entitled in possession. 

It is the duty of executors as far as possible to 
preserve articles specifically bequeathed accord- 
ing to the testator’s wish, and unless compelled 
they ought not to apply them to the payment of 
debts. Clavlie v. Ormonde (Earl), Jac. 108 : 20 
K.ii. 8, 143. 

It is the dut}^ of executors to get in property 
specifically bequeathed at the expense of the 
geneial estate. Perry v. 3Icd(lowcroft 4 Beav. 
197 ; 12 L. J,, Ch. 104. 

Eight of Selection.] — If a testator, dying 

solvent, bequeaths to A. a given number of 
articles, forniing part of a stock of articles of the 
same description, as, for instance, if he has 
twenty horses in his stable, and bequeaths to A. 
six of them, A. has the right of selection. 
Jaqve.^ y. (Jhnmhers^ 2 Coll. C. C. 435 ; 15 L. J 
Ch. 225. 

A widow devised an acre of land, which was 

to be selected by ” the devisee, to a clergyman 
absolutely, and devised all heir other real estate 
to the trustees of her will to convert it into 
money, By a letter to- the clergyman, dated the 
day her will was executed, but not intended to 
be, and not, in fact, delivered to him nntil after 


her death, she said that it wmuld be gratifying to 
her memory if he of his own free will would 
dedicate the acre of land as a site for a church. 
He did select an acre for that purpose, but sub- 
sequently entered into an arrangement with the 
trustees of her will, whereby the trustees sold 
the acre so selected, and granted him permission 
to select another acre in lieu. The clergyman 
died without having selected another acre ; — 
Held, that the permission to malce a second 
selection was ultra vires, and that the purchase- 
money produced by the acre originally selected 
belonged to the personal mpresentatives of the 
clergvman absolutely. Littledale v. IJleherateth, 
24 W. E. 507. 

Of Demonstrative Legacy where part of Fund 
lost.] — A. is entitled to 8,000?. in the chamber 
of London, and whilst a stop was put to payment 
there, he made his Will, and declares that when 
the executors should receive the 8,000?. he gives 
2,000?. to three hospitals. Afterwards an act 
passed for settling a fund for paying a perpetual 
interest for the orphan’s debt, and the 8,000?. is 
then worth to be sold but 6,300?., yet decreed the 
whole 2,000?. to be paid. Ookoall Bony than, 
2 Vern. 547. 

In what Currency.]— Legacies are to be paid 
in the currency of the country where the testator 
resided, where there were assets and executors 
in that and this country also ; but legatee 
I’esiding here not entitled to be paid in the 
foreign curre n cy . Bouvlie v. B i MtU, 1 0 V es. 330. 

Legacies, no fund being described, to be paid 
in the currency of the country where the will is 
made. Piermi v. Garnet, 2 Bro. 0. C. 38 ; 
Pre. Ch. 201. See >S: C., 2 Bro. C. C. 226. 

One by will made in England devises an 
annuity in trust for his wife out of lands in 
Ireland, the testator and his wife and the 
trustee residing in, England, the annuity shall 
be paid in England, and the estate bear the 
charge of the return. So if one in England 
gives by will a legacy out of lands in Ireland, the 
legacy shall be paid in England and in English 
money. Wallis v. Briylitwell, 2 F. Wms. 88. 

Testator gives legacies in money, and dies 
abroad, where the will was made ; currency 
shall be understood, if sterling is not expressed. 
Semble, that as to the interest on such legacies, 
an imiuiry ought to be directed to ascertain in 
what country the fund, out of which the legacy 
is payable, has been deposited, and interest shall 
be paid according to the rate of interest in that 
country. 3M-eolvi v. Martin, 3 Bro. C. 0. 50. 

A., living in Antigua, and having a plantation 
there, devises 50,000 lbs. wnight of sugar to the 
children of B., to be paid by his executors in 
ten years after his death, the executors not 
delivering the sugar within the time, on a bill 
brought by one of the children, decreed the 
value of the plaintiff's legacy to' be computed 
according to the medium rate of sugars in 
Antigua, at the end of ten years, and paid with 
interest fi'om the time it became due. Symes v. 
Vernon, 2 Vern. 553, 

Legacy in a foreign country, and coin, as sicca 
rupees, by a will in India, if paid by remittance 
to this country, the payment must be according 
to the current value of the rupee in India, with- 
out regard to the exchange or the expense of 
remittance ; so as to other countries. Cocherell v. 
Barker, 16 Yes. 461. 

A testator, domiciled in Jamaica, gave legacies 
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in Jamaica currency to .1. 0., 
persons also domiciled in that Island, and desired 
them to be paid out of the money due to him on 
•certain bonds, which the will specified. At his 
death, which happened in Scotland in 1790, no 
■such bonds were to be found, but J. G. was then 
indebted to his estate upon other bonds, in a sum i 
•which exceeded the value of his legacy, and 
•svhich a year after the testator s death, including 
interest, was equal to the aiiKurat of the penalties. 
In 171)1- actions were brought in Jamaica upon 
these bonds by the testator’s personal representa- 
tives there, and judgments recovered against J. G. 
•for the full penalties and costs '; but no attempt 
was made to levy execution upon the judgments, 
nnd they remained unsatisfied. In 1818 H. C. 
and M. C. assigned their respective legacies to 
the }daintifc, who was the personal representative 
of J. C.. the other legatee : and he, in 1821, wlien 
ad ministration was for the first time taken out of 
the testator’s estate in England, filed the bill for 
the purpose of enforcing i^ayment : — Held, that 
as the legacies were payable out of assets in this 
■country, their value was to be computed accord- 
ing to the standard par of exchange between 
Jamaica and British currency, and not according 
to the actual rate at the time of payment. Camp- 
l}ell V. Graham^ 1 Buss. & M. 153 ; 9 L. J. (o.s.) 
Ch. 231. 

Bond given in Dublin, or not in Jamaica, 
must be paid in current money ; the same with 
xegaixl to a will. Legatees, living in England, 
makes no distinction, for the residence of persons 

devising must 

effects are pai 
England, yet, 
residue, w‘ 
ment 


P. gave all his property to trustees upon trust 
to pay the income to his mother for life, and 
after her death to pay legacies, and pay the 
residue to a charity. The will contained no 
express direction to convert, but contained a 
power for the trustees to sell if and when they 
should tliiulc fit. The bulk of the testator’s 
estate consisted of reversionary interests ex- 
pectant on his mother’s death. The mother 
survived the testator for fourteen years. The 
reversionary interests w'ere not realised during 
her life : — Held, that she was not entitled to 


decide it. Though testator’s 
rtly in Jamaica, and partly in 
as the devise is of a compound 
Ithout separating the funds, no argu- 
can be drawn from it in favour of the 
plaintiff. 

legacies to be paid 
place, and the two legacies immediately follow^ 
ing (one of which 
without saying ii 
end of the will, 
sterling money 


child by a stranger, at the child’s death vests in 
the father by The >Statute of Distributions, 
although he took not out administration to such 
child. GrlcM': v. Goodwill^ Pre. Gh. 2i>0. 

Where a person gives a debt l)y will to a coiv 
poration, it vests in them in law, and they may 
recover it in the Ecclesiastical Gourt. Att.-Gea. 


Testator living in Jamaica gave 
L in sterling money in the first 

\ ^ ” V- 

was to the plaintiff), generally 
1 sterling moiie}’' : and at the 
several more to be paid in 


Legacy assigned upon certain trusts ; trustee, 
notwithstanding notice of former decree for 
administration of assets, files bill for payment of 
legacy. Gourt refused to assign le 
lie having acted improvidently, or 


gacy to him, 
to give him 

costs ; and executors refused costs, because they 
should have moved to 
of answeriii, 


Whether in Specie.] — Where a testator 
devises residuary estate which includes freeholds 
and leaseholds to one for life with remainder 
neither the use of the word “ rents,” nor a 
h’-en to finnuitants, nor both 
circums tances together 


5tay proceedings, instead 
g trustee’s bill. Pacltwood v. Maddl- 
a&ii, 1 Sim. S. 232 , 

Action by the husband for a legacy tlue to his 
wife does not lie. Alacaulay v, Phllijh^ 4 Ves. 
19. 

The mei'e allegation without proof of collusion 
between the assignees of an insolvent with a 
debtor, and refusal to sue for a legacy which 
passed under the assignment, and which, if 
recovered, would satisfy all the debts, and leave 
a balance, will not entitle the insolvent to sue 
for the legacy, although the provisional assignee 
submits to be bound by the decree, and the suit 
to be prosecuted in his name ; and qusere, if such 
collusion and refusal were proved, if the insolvent 
could sustain such suit.* Major v. Aufiland^ 3 
I Hare, 77 ; 8 Jur. 16. 

By Suit iu Equity,] — Legacies are suable 

in chancery,, which has a concurrent jurisdiction 
with the Spiritual Court,- and a bill may be filed 
in the exchequer for a legacy. In some cases an 
executor may be compelled to give security for 
a legacy ; as where LOOOZ. was given to A. to be 


1 L. J, (o.s.) Ch. 10' 


over, 
power of distress 


constitute any 

sufficient iudication of intention that the lease- 1 
holds a)*e to be enjoyed in specie. Buie in 
I/of.ve V. Dart-moiith (^Lnrd') (7 Yes. 137a) applied. 
Ilarriis v. Poyner (1 Drew. 17-1 : 21 L. J., Ch. 
915), and Craig v. 'Wliaeler (29 L. J., Ch. 37-1) 
followed. CroLcr v. Criaford (17 Beav. 507), 
Wearing v. Wearing (23 Beav, 99), and Vaclielt 
V. BoherU (32 Beav. 140) not followed. Game. 
Ill Game v. Yeung. 06 L. J., Ch. .505 ; [1897] 
1 Gh. 881 ; 70 L. T. 450 ; 45 W. R. 472. 

The rule in Hoicew Earl ef Dartmevtli (7 Ves. 
137) only applies where the testator has given 
no indication of his intention as to the time of 
■conversion. A discretion given to trustees as to 
time of sale is an indication of intention that 
the property should not be immediately con- 
verted, and prevents the application of the rule. 
Pitcairn, In re. Brandreth v. Colvin. 65 L, J., 
Ch. 120; [18961 2 Ch. 199; 73 L. T. 430; 44 
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paid at twenty-one ; upon a bill, suggesting a \ the testator, on the ground that he colludes with 
devastavit, security was decreed to be given, i the executor. y. Griffith,! J. &:^W. 

Dimcumhcoi v. Stints 1 Ch. Cas. 121. ! 

A legatee is not obliged in every instance to j Purchaser.] — Legatees^ allowed to follow 

bring a bill against an executor for a recovery of I money of testator laid out in land, Ac., by 
legacy ; for after he has assented, trover will executor. Byall v. Ihjall, 1 Atk. 59 ; AmbL 
lie. 'WilUfrinn v. Lee, Atk. 221, And see 111 cited. 

Atli’ui v. JliU, Cowp. 281 ; JIfnvJies w Saundern, 

Cowp. 289. Evidence of Age required for.] — Where a 

Legatees, who Inave mortgaged their interest legacy was given to A., to be paid on herattain- 
in a iegacy, will be restrained by a court of equity ing the age of twenty -one years, and in case of 
from prosecuting a suit in the county coui't to her death before that time, was given ovci’, the 
obtain payment from the executors. Selghhour evidence on which the master made a re})ort as 
Y, Broini. 2b L. J., Ch. 970. * to her age, with a view to allowing her a suit- 

To a bill against an executor for payment of a able maintenance, though sufficient for that 
legacy, he pleaded that the testator was, at the purpose, may not be sufficient to establish the 
tiineof making his will and of his death, domiciled time of her birth so clearly as to sustain an 
in France, and all the bequests of personal estate application for the payment of the legacy, 
affected to be made by his will were, by the laws Aiion... 1 L. J., Ch. 77. 
of that country null and void : — Held, that the 

plea was not double, as it did not state two bars, On Security to Eefund.] — A., by will, gives 

but two averments leatliiig up to one bar or portions to his daughters, but mentions no "time 

conclusion. Although probate of a will is con- wiien to be paid, but adds a proviso, that his 
elusive, so far as relates to the appointment of daughters should ’ marry with the consent of his 
executors, it is not conclusive as to the validity wife, and if any married without such consent 
of the particular disf)Ositioiis therein contained, her portion to go over. On a bill brought by 

and the above plea therefore was held not to be the daughters for their portions, the " court 

bad on that ground. Camphell v. Bediifoy, 1 decreed the portions to be paid, but on securit}'’ 
Johns. 320 ; 28 L. J., Ch. 645 ; 7 W. R. 518. to refund if the condition should be broken. 

Against Executor.] - If an e.xecutor J/""’ ^ ^ ’ 

admits that all the testator’s debts, Ac., have i ‘ • r. i t ^ 

been paid, tlie court will on motion order the 4' to his two daughters, 

income of balance paid in bv the executor to be residue of his personal estate to his son ; 

paid to the person entitledto the residue. I>cnulo ot his olnldren died during their 

V jDaiuh .1 Sim 510 minority, the survivors to be heirs to the 

’a pkintiti claimed a fund which had been ^ portions. The sou died, and 

given by will, subject to other legacies. There one sister brought a bil against the esecutons 
w.as no allegation that the legacies had been paid: to have her own 600Z. and 

— Held, not a sufficient ground for demurrer, one-halt ot her brother s peisonal estate ; which 
JM/eY. 6'm/tn7/,8,Jur.Cx.s.)ti06;10IV.E.711. "P®" .‘“i’ security to pay 

An executor and trustee having committed tind< her own 600/. in case she died during her 
a devastavit, [nocluded from proving under nnuority. PuteY. Sitttoii., I Ch. Cas. 199. 
his bankruptcy, and liberty to be given" (in the . i,'’® ’V ^'®P“'t i®™' 

first insrance, and without previous application ^1;*^ testator in the cause was liable to certain 
to the commissioners) to a legatee on behalf of contingent demands, m respect of covenants 
liimself and others,' with a direction that the into by the testator tor );nayment of 

dividends be paid into the bank, in trust in the i^P‘'3'k’s, insurance, Ac., of certain collie.ries 

matter, B,e ineete'l premises held by him and others, under a 

A bill was filed by a legatee against the oni the Lari of B. : but the liabilities, if 

executors of a testato]*, for tlie payment of his respect of the covenants could not be 

legacy. Uj)on the executoi's paying into court ‘^^^otmtaiued until the expiration of the lease, in 
the amount of the legacy, together with costs of that until that time nothing could be 

thesnittotheplaintk; tire bill was ordered to be P^’ Providing for such 

dismissed against all the executors except one “‘^eil^tics. Ihe residue of the estate, which had 
who was the representative of an incumbrancer ascertained and paid into court, was ex 
of the legacy, and between whom an<l the the liabilities under 

plaintiffa question of account was raised in the the covenants. ' Upon a bill being filed by the 
suit, i^awyer v. 1 j\lac. A G. 390 • 1 of the testator and tenant for life, under 

Hall A Tw. 569 ; 19 L. J., Ch, 242 ; 13 Jiir 1061 residuary estate, for payment of 

the income of the fund to her for life, ordered 

■ ^ Executor’s Bepreseutative.] — An execu- that the fund should be left in court to accumu- 

tor paid interest on a legacy, and died. The l‘‘^te till the expii’ation of the lease, unless the 
legatee filed a bill for payment of the principal ’^vidow were pretiared to give security to refund 
against the executors representative. The the event of the capital proving to be insuffi- 
legatee afterwards presented a petition consent- cient to meet the liabilities under the covenants, 
ing to abandon his suit,, and praying for liberty Fletcher v. Steretmti, 13 L. J., Ch. 202 ; 8 Jiir. 
to prove for his legacy and for the costs of his 
suit, and of the petition against the executor’s 

estate, in a suit subseciuently instituted bv where one Party has disappeared.]— 

creditors of the executor. The prayer of the Payment order where one party entitled had not 
petition was granted. Turner \\ WariU.t Bim. heard of for twenty years upon recogni- 
80. i 5:ance to refund. Bailey v. IZammond, 7 Ves. 

590. 

Behtor.]— A residuary legatee cannot A. went abroad in September,] 830 ; his father 
have writ of ne exeat regno against a debtor of died in September, 1833 ; about twenty months 
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previous! to that time A. was heard of for the 
last time. The court ordered a share of the 
father’s residue bequeathed to A. to be trans- 
ferred to his brother, as the sole next of kin of 
the father living at the father 's death, on the 
brother giving security to refund it in case A. 
should be living, or shoidd have died after his 
father. Dowletj v. Wntpeh], 14 Sim. 277 ; 8 Jur. 
972. 

A sum of money was set apart, in 1815. to 
answer an annuity to a woman then supposed to 
be resident in India, but who was never after- 
wards heard of. In 1887, the master having 
cortitied. upon presumption, tliat slie was dead, 
but without finding when she died, the court 
ordered payment of the ])riucipal money to tlie 
party entitled to it, subject to the annuity. In 
1842, the master liaving certified, upon presump- 
tion, that she had died in 1822, and that no 
personal representative had been heard of, the 
court ordered immediate payment to the same 
pax’ty of the accumulations since that time. 
And in 1847 it ordered payment of the rest of 
the fund to the same party though resident 
abroad, upon his giving his personal security to 
refund in case the annuitant or her personal 
representative sliould evei* establish a claim. 
CutliheH V. Furrier, 2 Ph. 199. 

A testator gave the interest of his residue to 
W. and his wife, vvith remainder to the testator’s 
grandchildren. W. died twenty-nine years after 
the testator, and his wife applied for the income. 
The court, being unable to decide on her right, 
in consequence of the absence of some parties, 
allowed her, in the meanwhile, to receive a 
portion of the income, on her undertaking to 
refund if necessary. Moffat v. Ihcniie. 10 Deav. 
298. 

See also Evidence (Death, Presumption 
OF) — Practice (PAYitrEXT out of Court). 

Pending Administration Suit.] — Payment in 
part of ii legacy ordered on motion with consent, 
the fund admittetl to be ample. Pearce v. Baron, 
12 Ves. 459. 

Where the existence and amount of a testator’s 
debts are contingent and depend upon the result of 
legal proceedings before a foreign tribunal, vvhich 
are not likely to be speedily settled, the court, in 
administering his assets, wMll not be induced by 
that circumstance to direct an npprop 2 ‘iation of 
the fund in court to answer i)ecuuiary legacies, 
subject to such demands as creditors mav^even- 
tually establish, if, in a suit to administer a 
testators assets, it clearly appears that a surplus 
will remain after discharging all his debts and 
liabilities, although the exact amount of the 
surplus cannot be ascertained for a consider- 
able time, the court will, by anticipation, direct 
proportional payments to be made to pecuniary 
legatees, as far as that can be done vvitli 
safety In the ereditors. Principles on which 
such anticipated payments are to be applie<l in 
reduction of the claims of the legatees. Thomas 
V. Montgomenj, 1 Russ. & M. 729. 

In a suit for the administration of testator’s 
assets, which were more than sufficient to pay 
the legacies with interest, it was ordered that 
the master should ascertain one-fourth of wffiat 
wms due to each of the legatees for principal and 
interest in respect of their legacies, and that the 
same should be paid out of a fund in the cause : 
— Held, that the whole of the interest on the 
legacies was to he first paid, and then a part of 
the principal. S. C., 2 Sim. 348. 


In a suit instituted in 1814, to administer the 
personal e.state of an intestate who died in 1807, 
the ma.ster reported that no debts ha<I been 
proved, and, by the decree on further directions 
in 1817, the whole of the residue was apportioned 
and distributed ; but as the plaintilf was then an 
infant, his share, amounting to four-ninths of the 
fund, was retained and cari’ied to his separate 
accoimt. In 1825 a foreign prince, claiming to 
be a creditor of the intestate, petitioned for leave 
to prove his debt against the sum remaining in 
court ; and the plaintiff, coming of age soon after, 
applied to have that sum paid out : — Held, that 
the creditor was not precluded b}' the previous 
lyroceediugs, or the lapse of time, from tendoriiig 
such proof before the master : but that every 
defence should be allowed those which would 
have been competent upon a new bill ; that the 
debt, if established, must be restricted, as against 
the fund in court, to that proportion whicii the 
plaintiff’s share Viore to the whole amount dis- 
tributed, and therefore that, after reserving a 
sum eiiual to four-ninths of the claim, theresiclue 
of the fund ought to be paid out to the plaintiff, 
Greitf V. Somerrille, 1 Russ. & M. 338, 

Where court can be satisfied that the fund is 
clear, allowance for maintenance will be allowed, 
pending the account, to the residuary legatee ; 

not if an accounting party. Warier v. , 13 

Yes. 92. 

An allov^ance of income pendente lite, under 
the 15 & 16 Viet, c. 86, s. 57, will only be made 
upon the admission by the executors of assets. 
Knight v. Knight, 16 Beav. 358. 

An order had been made in the cause, by the 
court, that such a sum of stock as would raise 
ib.s‘. in the pound on certain legacies, should be 
sold out ami paid to the respective legatees 
thereof, the amount to be verified by affidavit. 
It was objected , in the accountan t-general ’s office, 
that the amount to be paid must, under the 
twenty-eighth order of court, of December, 1833, 
be s}jccified and expressed in the order ; but the 
court determined that that order did not apply 
to cases where the amount could not be ascer- 
tained at the time the order for ])aymcnt was 
made. Figtiott v. Gttrau^ay,^ Sim. 260 ; 7 L. J., 
Ch. 243 ; 2 Jur. 806. 

It is not the course of the court to pay 
aimuities charged upon incumbered property, 
pending the litigation. A testator, by a will of 
J 805, gave R., one of the plaintiffs, an annuity of 
300^., aud by a subsequent will of 1812, revoking 
the former will, he devised the same plaintiff an 
annuity of 600Z. per annum. The will of 1805 
was axlmittcd to be valid, but the will of 1812 
having been impeached, a suit was instituted 
to establish it. 8emble, that R., the annuitant, 
notwithstanding that in any event she was 
entitled to an annuity of 300/., was not entitled 
to an order that the receiver in the cause 
should pay her, out of the rents of the estate, 
the annuity of 300/. If Alta ti v. Trimlestoa 
(Lorff), 2 Dr. & War. 531. 

Where it appeared upon affidavit in an ad- 
ministration suit that the estate was large, with 
but few debts or charges thereon, the court 
ordered the jointure of the widow of the testator, 
and annuities given by his will, to be paid out of 
the income of the estate before decree, but 
refused to direct the payment of pecuniary 
legacies. Bighg v. Bogeott, 4 Hare, 444. 

Stock of an intestate dead nearly twenty years, 
being brought into court, an order for selling 
part' thereof for, costs in the lunacy of the sole 
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next of kin. and for applying the dividends for Where Executor Legatee.] — ^Where in a 

such limatic's maintenance before any report of case of election a legatee elected to take under a 
the debts of the intestate, was refused. Jtadeliffe bequest giving her a life interest in a certain 


V. Carter, 0. P. Cooper, 250. wum which was directed to be invested in stock, 

’ * ■ with which direction the legatee, who was also 

Personal Liability of Executor— On Admis- trustee of the will, did not comply, but appro- 
sion of Assets.] — Decree for payment of legacies, priatetl the money : — Held, that she was respon- 
niade against an executor, without reference to sible for that sum only, and not for what would 
the state of the assets, upon the ground of his have been its value at the time of the suit, if 
having, by his acts and admissions, rendered invested at the proper time. Palmer Y.WalieJi eld, 
himself personally liable for the payment. Bar- 3 Beav. 227. 

wird V. Pumfreti, o Myl. & Cr. 63 ; 10 L. J., Oh. Where Executor has become Trustee for 

^ r; T • -.01. 1 * Legatee.] — Where a person, executor, and trustee 

H.aioa ni ISn of legacy to be laid out in stock, has fully ad- 

to ayy)man,who aftewaiTk^ miniSeml estate and assented to legacy,' an.l 

tiff. In December lb2.o the two exeouto^^^ ^ 

gave the plamtiff a written adcnowledg^^^^^ trustee? htbs liable for broach of trust, and 
wheieby they sepaia 3 J • ^ ordered to purchase stock at price of time when 

edged tha they owal t he pla nt ft ^ y. Mmd- 

iiml iOi iiitGiBsti. In IbiJo tut plftiii"* ^7 Afo/iri itj oqx . p p on i 
til's Vife died :-Held, that, whether the written , 23 R. It. 204. 

memorandum amounted to an ^ admission of Eelease — ^What Amounts to. ] — An executor 

assets or not, it gave the plamtiff no right of contracted with legatees for the ]nirchase of their 
action ; that, unless equivalent to an admission legacies, which were accordingly assigned to a 
of assets, it did not create a personal demand trustee for him, in consideration of sums of 
against the defendants enforceable in a court of money less in amount than the legacies. It was 
equity ; and that it had not the effect of barring admitted that the transaction could not be 
or prejudicing the right of the plaiutiff*’s wife in sustained for the benefit of the executor : — Held, 
the legacy, or his title in right of his wife^as a that the deed of assignment did not operate as a 
legatee. IMhmd. v. Clarke, 1 Y. He C. 0. C. 151. release of the estate, and could not be upheld as 

against the legatees "who executed it, for the 

After Eepresentations to Legatee.]— benefit of their co-legatee. Bartoti v. Hassard, 

An executor denietl assets, but his answer dis- 3 x)j._ ^ 45]:^ 

closed a personal liability for payment of the 

plaintiff’s legacies. The coin-t made an order for Bight to.] — An executor is not entitled 

immediate payment without directing the to call for a release and an indemnity from lega- 
accoimts to be taken. lioqers v. Souttem. 2 tees, their receipt alone being a sufficient dis- 
Kecn, 598 ; 0. P. Cooper, 96*; 7 L. J., Cii. 118. charge. Bohertr, In re, 38 L. J., Qh. 708 ; IT 
One of the legatees had on his marriage W. E. 639. And see i/i ri?, infra, 

assigned a part of his legacy to the trustees of -Pi*? x 4 i. A ^ i y , 

his settlement, covenanting to pay the amount , — bequeathed two 

. by instalments. The marriage was contracted. ^ -the executor rendered an 


and the settlement made on the faith of repre- 


account of the estate to A., one of the legatees, 
showing it to be about 1,750?. in the whole. The 


,h'' 


sentations by the executor, that the legacy was f it to ue ai^^out i U6. in me wnoie. xne 
substantial and sure, and would be paid, though ^ general 

at a future time : — Held, that the estate of the ^ further asset of 

executors thereby became indebted for the whole ^ the estate which had been 

amount. Hutton v. Boahter, 7 De G. M. & G. 9 : • Held, that the I’clease %vas binding 

3 Eq, R. 589 ; 3 W. li. 387. ’ ’ tanto, and the executor Avas ordered to pay to 

A legatee charged the share to which he was ^ ^'^'^oiety of the 2,OOOZ. A/um., 31 Beav. 310. 

entitled, under his father’s will, to A„ who gave When Given in Ignorance of Eights.]— 

notice to the executor. The executor endorsed a testator bequeathed au annuity of 100?. out of 
on the notice that he had no objection to pay money to be invested in the public funds or 
the money that nnght become due to the legatee other good security, the capital, after the death 
on the hnai distnbution ot his father’s property, of the annuitant, to be divided equally among 
Theie was at this tiiue a prior charge, of which pis children. Upon the death of the annuitant, 
the executor had notice, but he did not disclose ja 1,S43, the administrator paid 2,0U0?. to the 
mtoA. The executor,on a subsequent occasion, children, who executed a release which recited 
also represented that the legatees share would that the administrator had set apart that sum 
ceitainiy l^eas much as RoOO?., which estimate to answer the annuity. Upon bill filed in 1854, 
turned out to be erroneous : Held, that the .^fter the death of the administrator, to set aside 
cxecut()rwas noUiabk^^^ the deed -Held, in the absence of evidence, 

exis enceof the charge, or that the 2,000?. had been invested; and upon 

if executed the reliase 

shaiL. htLjihem v. \tnaUes, 31 Beav. 124. without professional assistance, and in ignorance 

1 rights, that lapse of time was no bar to 

a suit in right of intestate to recover the good? 9^ 3 W g '* ^ 

■paid the legacies ; the coiu’t will not relieve him, 

because the payment was voluntary, and with If on the footing of a supposed illegitimacy 
noti^ of the suit. Hodges v, addingtoii, 2 the title of the cestui que trust to a legacy is 
Ch. Oas. 9, disputed and denied by the trustee, and the 
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former is thereby induced to accept from the 
trustee a smaller sum than that to which he is 
entitled under the will, and by deed to release 
the trustee from the payment of the legacy, 
equity will not permit such a transaction to 
stanci. Even without any evidence of fraud, 
such a transaction is null and void. Tliompmn 
T. Eudwood^ 2 App. Gas. 215 — H. L. (Ir.) 

Costs of.] — Executors refused to pay a 

legacy to the legatee until he would execute 
a release and pay the costs of it. He offered to 
execute the release, but refused to pay the costs. 
The executors, therefore, brought the amount of 
the legacy into court, deducting from it the costs 
of bringing it into court. On a petition by the 
legatee to have the money paid out to him : — 
Held, that the executors had no right to call on 
him to pay the costs of a release, and that they 
should pay the costs of the petition. Eortund's 
Trusts, I/i re, Ir. E. I E(p 351. 


name, 400Z. “ with compound interest at 5 per cent, 
per annum, from the day of their birth, to be settled 
on their marrying or attaining twenty-one years, 

•Held, that com- 
per cent, was to run oil each 


whichever may first happen 
pound interest at “ ^ 
of the legacies from the birthdays of the several 
legatees till their marriage or majority respec- 
tively, and not merely to the day of the testator’s 
death. Arnold v, Arnold, 2 Myl. & K. 365. 

Interest of legacy from death of testator on 
the intent as to maintenance. Beelifovd v. Tobm, 
1 Ves. Sen. 300. 

Interest from the death of the testator allowed 
upon legacies payable at a future period to infant 
grandnephews, upon the intention of the testator 
that they should be maintained out of the pro- 
Leslie v. Leslie, LI, &: 


perty bequeathed to them. 

Gr. t. Sugd. 1. 

Where G-ifts of Capital and Income separate.] 
— XJ nder a direction to raise 5,000/. for the benefit 
of A. and her issue, followed by a direction to 
raise and pay interest at 5 per cent, on that sum, 
to A. during her life, with a gift over to her 
children of the principal sum : — Held, that 
interest at 5 per cent, was not to be charged on 
the estate during the whole life of A., but merely 
until the 5,000Z. had been raised. Cole v. Lee, 20 


22. Interest. 

General Principles.] — If the circumstances 
of the gift are such that of itself it will carry 
interest, it is immaterial whether the testator be 
silent upon the subject of interest, or generally 
directs the payment of interest. Puroell v. 
PiereeU, 2 Dr. & War. 217 ; 1 Con. & L. 371 ; i 
Ir. Eq. R. 558. 

Interest on legacies is given for delay of pay- 
ment, and, consequently, until the day of 
payment arrives, no interest is, in general, 
demandable. Donomn v. Needham, 9 Beav. 164 ; 
15 L. J., Gh. 193 ; 10 Jur, 150, 

A legatee who has no notice of his legacy till 
the executor publishes it iu the Gazette shall 
have no interest for it. Enaj) v. Poiacll, Pre. 
Ch. 11. 

Interest was not decreed on a legacy, wiiere it 
appeai’ed that though not actually appropriated 
to the legatee, it had been lodged at a bank, where 
he enjoyed the benefit of it by the banker’s 
remitting to him, in consequence, the interest on 
a sum of equal amount due by him to the bank. 
Bury V. Charlenll, Wall. Lyn. 358. 

A testator, who died in 1838, left a legacy to a 
person of w-eak intellect. At the end of a year 
after the testator’s death the executors invested 
the amount in the funds, and regularly invested 
the dividends arising therefrom. A suit w^as 
instituted by the legatee, by her next friend, 
against the executors, in which the amount of 
legacy, with 4/. per cent, from a year after the 
testator’s death, and the costs of the suit, w^ere 
claimed : — Held, that the executors were not 
bound to pay the legacy and interest ; and it was 
ordered that the stock should be traiiferred into 
court, and that the costs of the suit should be 
paid out of the testator’s general estate. Pothe^ 
cavy V. Pothecary, 2 De. G. & Sm. 738 ; 18 L. J., 
Ch. 48 ; 12 Jur. 1016. 

On refunding sums paid under an erroneous 
construction of a will, a legatee entitled to other 
funds making interest, in the hands of the court, 
is to be charged with interest ; not a legatee who 
has no further concern in the estate. Gittins v. 
8teeU.j 1 Swanst. 199 ; 18 B. E. 7, 5'7. 

Interest recovered for a legacy though after a 
receipt given in full for the iegacy, and the 
principal legacy paid. East v. Tliornbury, 3 
P. Wins. 126. 

Where Intention shewn.] — The testator gave 
to each of certain infant nephews and nieces, by 


On what Legacies.] — As to 'whether a specific 
iegacy payable in future carries interest, see 
Gordon v. B-utlierford, Turn. & R. 378 ; 2 L. J. 
(O.S.) Gh. 50 ; 26 R. R. 183. Chmoorth v. Hooper, 

1 Bro. C. C. 82. Sliaio y. Oimlife, 4 Bro. G. C. 
151. 

A legacy out of a rent-charge shall carry 
interest. StoneJwilse v. Evelyn, Z P. Wms. 254. 

Legacy of 50/. for a ring is not specific, there- 
fore it shall carry interest like other pecuniary 
legacies, Ajjreece v. Apreeoe, 1 V. k B. 364. 

Gharge by wfill on real estate of simple con- 
tract debts of another person, considered as a 
legacy carrying interest from the death of the 
testator at 4 per cent. Slviii; v. Westhy, 16 Ves. 
393 ; 10 R. R. 210. 

Direction in a will to pay and discharge all the 
just and law'ful debts owing by a deceased 
brother at the time of his death : — Held, upon 
the terms of the will, and looking to the circum- 
stance that the brother had been dead about 
forty years at the date of the will, to comprise 
debts, but not interest. Asheto v. Thompson, 4 

K. & J. 620. 

A testatrix directed her trustees to pay and 
apply the sum of 800/. in and upon the education 
of her grandson, it being her desire that her 
trustees should follow all the reasonable sugges- 
tions of the infant’s father as to the school and 
mode of learning in which he should desire to 
have his son educated :■ — Held, that this wms an 
absolute legacy vesting immediately, and fell 
within the "general rule of legacies upon w^hich 
interest was payable from a year after the death 
of the testatrix. Noel v. Jones, 16 Sim, 309 ; 17 

L. J., Ch. 470 ; 12 Jur. 906. 

Devise upon trust, by demise, sale, or mort- 
gage, or by rents and profits, to raise, &c., with 
all convenient speed, after death of devisor, a 
sum, and subject thereto on other trusts Held, 
interest payable at 4 per cent, from death. 
Sjpurway v. Glynn, 9 Ves. 483 ; 7 R. R. 279. 

Legacies charged on a reversion directed to be 
raised by sale or moH}gage, and declared to carry 
interest from the death of the testator, it not 
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appeariui: from the will that the estate charged i M. Affirmed suh iioni. ArclieHeij v. Venion. 3 
J} in......... Qi i P H 






■was a reversion. Darks v, Danes, Ban. 84. 

legacy to Infant Executor.] — Testatrix by her 
will apyjointecl an infant one of her executors, 
ar.d gave to him, as such executor, a legacy of 
l.uOOh Held, that as an infant cannot accept 
the office of executor before attaining tw^enty- 
one, the legacy would not carry interest until he 
attained that age, and also agreed to act as 
executoT*. Gardner, In re, .Lonq v. Gardner, 8 
B. <J6 ; G7 L. T. 552 ; 41 W. E. 203. 

Legacy by Parent or Person in Loco Parentis.] 

— Legacy from a parent to a child, bears interest 
befoi-e the time of payment, and from the death 
of the testator, and is the onH instance. A 
legacy from an uncle to a niece, to be paid at 
twenty-one, or marriage, does not carry interest 
before the time of payment. Cricliett v. Dolhij, 
infra, col. 1725. 

■\Vheu a legacy is given by a father to a child 
as a provision, though payable at a future day, 
yet the child lias an immediate right to the 
interest of the money : otheiwise, if the legatee 
be a stranger to testator. Green v. Bclehier, 1 
■Atlv.'507. . 

Portions devised by a father to his younger 
children, payable at twenty-one or marriage, 
shall carry interest from his death till that time, 
if he made no other provision for them : but 
otherwise, if devised by a stranger, who is under 
no obliiratiori to provide for them. Att.-Gen. v. 
nompsoH., Pre. Ch. 387. 

A. g-ives a legacy to his grand-daughter, an 
infant, to be paid at such time and in such 
manner, as his wife, who was his executrix, 
should think fit for his grand-daughter. The 
executrix lived nearly t-wenty years after the 
deatli of A., and died without paying the legacy. 
Decreed, the legacy to be paid with interest fi*om 
the death of A., though no demand made in the 
lifetime of the executrix. Churchill v. Spealie, 
1 Vern. 251. 

Where a testatoi’ puts himself in loco parentis 
of the legatee, the legacy will bear interest at 4 
per cent, from the death of the testator. Wilson 
V. IlacUkon, 2 Y. & C. C, C. 372 ; 12 L. J., Ch. 
420 ; 7 Jur, 572. 

A testator ■who had voluntarily entex’ed into a 
bond with a parish, to pay a weekly maintenance 
for a natural child as his own, and had continued 
such payments up to his death, was considered to 
have so far placed himself in loco parentis to 
such child as that interest was payable from his 
(testator’s) death, upon a legacy given by him to 
such child, to be paid at twenty-one. Jior/ers v. 
3mtten, 2 Keen, 598 ; C. P. Cooper, 96 ; 7 L. J., 
€h. 118. 

A., amongst other legacies, leaves 1,OOOL to his 
niece B. at eighteen or marriage, and gives the 
residue of his personal estate to be laid out in 
land, and settled in strict settlement on C. for 
ninety-nine years, remainder to his first son, &c„ 
in tail ; afterwards A., by codicil, devises that the 
l.OOOL given by his will to his said niece should 
be made up to G,OOOL payable at twenty-one or 
marriage. The niece was eighteen at the time 
of the testator making his codicil, and under 
twenty-one. Decreed she should have the 
interest of the 6,OOOL from the death of the 
testator, and that 0. was only entitled to the 
residue exclusive of the G,OOOL Areherley v, 
XVheeler, 1 P. Wms. 783 ; 9 Mod'. 68 ; 10 Mod. 
518 ; Fort, 183 ; Comyns, 381, 513. See note (s) I 


Bro. P. C. Si). 

Where no Maintenance given.] — Legacy 

to a child at twenty-one : it shall have interest 
in meantime, especially where no maintenance 
is provided for it. Auoi., 2 Vent. 346. 

If the legacy be given by a parent to his child 
at twenty-one, or marriage, aiid the child has no 
other provision, the court will give interest by 
i way of maintenance, though the legacy is not 
vested. Heath v. Derry, 3 Atk. 102. 

A testator gave to his infant son a legacy of 
I'kOUOZ. and a share of residue. Both gifts -vvere 
contingent on the child attaining twenty-one, 
and a provision ceasing at fifteen wms made for 
i his maintenance : — Held, first, that a limited 
allowance for maintenance does not exclude an 
implied gift of interest on a contingent legacy 
during the period for which maintenance is not 
provided : — Held, secondly, that as the benefit of 
the infant must determine out of which fund he 
should be maintained, interest was payable on 
the 6,00()Z. from the time the infant attained 
fifteen, Martin v. Martin, 35 L. J., Ch. 281 : 
L. K. 2 Eq. 369 ; 14 L. T. 129 ; 14 WL E. 421. 

Interest on legacies from the end of one year 
from the death of testator, except as betwreen 
I [)areiit and child. In the principal case, the 
I legacies being vested, the interest allowed for 
j maintenance equally subject to the mother’s 
! reasonable variation. Coleman v. Seymour, 1 
i Ves. Sen. 209. 

j Where Power for Maintenance only 

j given.] — Legacies to infants, payable at twenty- 
i one, with beuefit of survivorship in the event of 
! death under that age, and a power to the execu- 
tors to apply any part of the legacies towards 
the maintenance of the legatees, bear interest 
from the death of the testatrix; ’the infants 
being her cousins, and destitute of other pro- 
visions. Pett V. Delloices, 1 Swaiist. 561. 

Where Gift over,] — Testator gave 500Z. 

to his daughter to be paid at tw^'enty-one or 
marriage, and if she died before either contin- 
gency, he bequeathed it over to B. : — Held, that 
as it is given over, nothing vests in the daughter, 
and therefore she is not during her infancy, either 
entitled to interest, or to have the principal 
secured. Palmer v. Mason, 1 Atk. 505. 

Testator gives part of his stock in trade to K. 
provided he attained twenty-one ; he dies before 
twenty-one. The administrator of E. is not 
entitled to intermediate profits from testator’s 
death to infant’s. AthinsonY, Turner, 2 Atk. 41 ; 
Barnard. 74. 

A., having a niece an infant about the age of 
seventeen, devised to hei- the surplus of the pci*- 
sonal estate payable at tweuty-one, the niece 
shall have the interest paid her in the meantime, 
though the surplus be devised over, if the niece 
died before twenty-one or marriage, the devise 
over being but a condition subsequent. NicholU 
V. Osborn, 2 P. Wms. 149, 

One devises personal estate to his son, and, if 
his son died within age and without issue, then 
the personal estate to go to the testator’s brother. 
The son shall have the produce of the personal 
estate ; and only the capital, in case of the 
infant’s death, &:c,, shall go to the brother. 
Tissen v. Timn, 1 P. Wms. 600. 

A. by will devises 600Z. to his infant grandson 
1 without appointing any time for payment, with 
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portion, as to them should seem sufficient for 
maintenance :~Held, that the legatee, during' 
minority, was entitled to maintenance only, and 
not to the whole amount of interest on the 
legacy. Mudffe v. WinnalL 12 Beav. 357 : 18 
L. J., Ch. 469 ; 13 Jur. 737. 

Devise of real estates to testator’s daughter 
for life, with remainder to his two sons in fee, 
and in case daughter should leave child living at 
her death, sons to pay child 200Z. at twenty-Qne, 
and interest meantime for maintenance, &;c! 
Daughter left one child, who died before twenty- 
one Held, child was entitled to interest from 
mother’s death till his own, MarrisY. Fmoh, 

\ M‘Gie. 141. 

i A testator directed his trustees as soon as con- 
j venient after the decease of his wife to raise 
I OjOOuZ. for his nephew and infant, and to invest 
it and apply the income towards his mainten- 
ance. The testator had previously given his 
wife an annuity of 1,000^., payable quarterly. 
The wife predeceased the testator Held, that 
the infant was entitled to interest on his legacy 
from the testator’s decease. Pichwieh v. Glbbek 
1 Beav. 271 ; 3 Jur. 101. 

C., by his will, devised all his freehold and 
copyhold estates to his two daughters, A. and M.j 
and all other daughters that he might thereafter 
have, as tenants in common in fee he had after- 
wards another daughter, L. ; he then gave 
directions for another will, by which he gave 
all his real estates to his two eldest daughters, 
and a sum of 15,000/. to his daughter L. The 
attorney took the minutes of this second will in 
writing, but before it was prepared the testator 
died ; these minutes were proved in the spiritual 
court as a testamentary paper Held, first, 
this paper being proved in the spiritual court 
is sufficient to pass the copyhold estate ,* secondly, 


one, then the legacy to go over to B. ; the 
grandson shall have the interest of the legacy 
during his infanev. Ttuflor v. Johnson, 2 F. 
Wms. 204 ; Mos. 98. 

Bequest to grandchildren if they attain twenty- 
one, with gift over : — Held, that they were 
entitled to the interest for maintenance during 
their minority. Foicden, In re, 6 L. J., Ch. 146! 

The testator gave legacies out of a sum of stock 
to the grandchildren named in his will on their 
attaining the age of twenty-one, and if any of 
them should die under twenty-one, their portion 
to be equaUv divided among such of them as 


Where Maintenance given — Out of same 

iFund.] — Legacy from a parent to child, payable 
in future ; if maintenance is given generally, it 
shall carry interest ; but if an annual sum less 
than the interest is given for maintenance, the 
executor paying that shall have the rest. Crlchett 

V. Dolby, 3 Yes. 17. 

A grandfather left a fund in trust for his 
grandson, absolutely, when he should attain 
twenty-iive, with a gift over if he should die 
without issue under that age, and provided that 
a sum not exceeding 200Z. per annum might be 
applied for his maintenance. On an application 
that such sum might be increased to oOOZ. out of 
the interest of the fund : — Held, that the pre- 
sumption that the infant was entitled to interest 
on the fund was rebutted, and that, the testator 
having fixed a definite sum for maintenance, the , 
court would not exceed it. May v. Potter, 25 

W. R. 507. 

A testator, standing in loco parentis, gave to 
trustees a legacy of 4,000/, on trust to pay it to 
A. B. on his attaining twenty-one. He autho- 
rised them to raise it by mortgage of his real 
estates ; and out of the moneys thereby 
bequeathed to raise such sum, not exceeding 
the interest at 4 per cent, of the expectant’s 


no more, until the principal should become 
payable ; and in case any of her personal pro- 
perty should produce a greater amount of interest 
than that rate, that the surplus should belong 
to, and form part of, her residuary property : — 
Held, that the legatees were entitled to have the 
whole income of the funds in which their legacies 
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were invested, after providing for their main- Low)iilei> v, Lowudes, 15 Yes. 301. 19 11, JR,, 

tenance and eclncation, accnmulated for their 287, n. 

benefit, and that the interest on their legacies Interest from testator s death upon legacies to 
was not to be limited to 3 per cent. Bayley v. his grandchildren, bv implication, the object 
Birclt, Ir. E. 4 Eq. 142. being a provision and ^ maintenance for the 

legatees, described as infant orjjhans, and some 

Out of other Funds,] — ^Where a father of them illegitimate. Hill v. Hlll^ 3 Y. & 

gives a legacy to a child, payable at a future 183 ; 13 E. E. 175. 

day, and inakes an express provision for main- On legacies to a natural child of the testator, 
tenancc out of another fund, the legacy shall with directions to apply a competent part of the 
not carry interest until the time of payment, interest for maintenance, interest is payable from 
Wyiudi V. ]yyncli. 1 Oox, 433. the testator’s death. Xewmanx. Batem)n^ 3 Swanst. 

rpon the ground of an express maintenance, 089 ; 19 E. R. 280, 
and other indications of the intention the Lord No interest given by way of maintenance upon 
Chancellor inclined to the opinion, that the rule a legacy, simply to grandchild or natural child, 
for interest upon a legacy given by a parent to Perry v. Whitehead, 0 Yes. 540. 
a child till the time of payment, was not appli- Where a legacy is given to a natural child, 
cable ; but the bill of the children was dismissed with direction to apply the interest^ for his 
upon circumstances of acquiescence, laches, and maintenance, the interest is payable from the 
the consequent difficulty of taking the accounts, death of the testator. Bowling v. Tgrrel, 2 
Mitehell v. Bower, 3 Yes. 288. Russ. & M. 343. 

The presumption that a legacy given by a Where provision is made by a testator for his 
person in loco parentis to an infant on his illegitimate daughter, by bequeathing her a large 
attaining twenty-one, carries interest by way of sum of money, and she had no other provision : — 
maintenance in'thc meantime, is rebutted if the Held, that she was entitled to interest thereon 
testator makes any other provision for such for maintenance from testator’s death. Rimell 
mainteiiaiice. George, In re, 47 L. J., Ch. 118 ; v. Bichson, 1 Con. & L. 284 : 2 Dr. & War. 133 ; 

0 Ch. D. 837 ; 37 L. t. 204 ; 26 W. R. 65— C. A. 4 Ir. Bq, E. 339. And see Rogers v. Soutten, 
A legacy to a child carries interest, on the supra, col. 1723. 
ground of the presumed intention of the parent 

to fulfil his moral duty of providing for the From what Time payable— General Rules.]— 
maintenance of his child ; but if he has dis- If a legacy bo given out of land, it carries 
charged that duty by providing for the main- interest from the death of the testator, if out 
tenance of the child out of another fund, the of personal estate, it yields interest from a year 
legacy does not necessarily carry interest, after testator’s death ; but if a time of payment 
House's Estate, In. o’e, 9 Hare, 649. be mentioned, then interest from that time. If 

A father bequeathed 1,500Z. to each of his a legacy be given only out of a reversion or 
younger children surviving him, to be paid as remainder, it shall not yield interest from the 
they should respectively attain twenty-one, or end of the year : if out of a personal estate con- 
marry with consent ; and he directed that out sisting of mortgages, or funds carrying interest, 
of the profits of his farm annual sums, then it shall carry interest from the death of the 
graduated acccmlijig to the ages of his children testator. JIaonvell v. Wettenhall, 2 P. AYms, 
(but considerably less than the ordiuary rate of 27. Sed qinnie. See 1 Sch. k. Lef. 11 ; 9 
interest on the legacies -would have produced), E. E. 1. 

should be allowed for their maintenance up to Although a gift or a bequest of a sum of 
fifteen, after which period the amount of the money charged upon lands by deed or will is 
allowance was to rest upon the discretion of his vested, it -v^dll not in general bear interest until 
executoj's. The will contained no provision as it is raisable, unless- there is something on the 
to interest, and the surplus profits of the farm face of the deed or will to shew a contrary inten- 
were to go towards the creation of a fund for tion. If a gift or a bequest of a sura of money 
payment of legacies Held, that the legacies charged on land is contingent, and there is no 
were vested, but that the personal representative express gift or bequest of interest, interest will 
of a child dying a spinster under twenty-one not accrue or be payable before the contingency 
was not entitleil to payment till the time at on which the principal is payable takes place, 
which such child would have attained age; A testator by will, executed in 1853, after a gift 
and that the legacy did not carry intermediate of an annuity charged on his real and freehold 
interest. Maher v. Maher, 1 L. E., Ir. 22. estate to his wife for life, bequeathed to his 

Where a legacy, payable at a future period, nephew 2,000Z., and charged the same on his real 
is given by a parent to his child, interest is and freehold estate, with interest thereon at the 
payable thereon from the death of the parent, rate of 5L per cent, from the death of the tes- 
to afford the means of maintenance to the child, tator’s mother, expressing his intention to be, 
The court, however, proceeds on the presumption that the same should not be raised or carry 
that the parent would not allow his child to be interest during the testator’s mother’s life, but 
unprovided for. Where, therefore, the will other- that the same should be a vested interest in his 
wise provides for the maintenance of the child, nephew on his attaining twenty -one, and not 
the presumption is rebutted, and interest is not before ; but in case he attained that age in the 
payable until after the day of payment has testator’s mother’s lifetime, payment of the 
arrived. Bo novan v. Needham-, 9 Beav. 164 ; 15 principal was to be postponed till his death ; and 
L. J., Oh. 193 ; .10 Jui*. 150. See .jS. 0., 5 L. J., if he died under twenty-one, the said sum .was 
Ch. 120. ■ not to be raised or pay'able : — Held, that such 

legacy was contingent on the event of the 
Gift to Illegitimate Children.]*— -Interest upon nephew attaining twenty-one, and that interest 
a legacy to a wife or a natural child not allowed was not payable on the 2,OOOZ. until the nephew 
from testator’s death, as it is. in the case of a attained that age. GiUman y. Gillman, 16 
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A legacy bequeathed generally, without assign- 
ing any time for payment, bears interest only 
from a year after the death of the testator, 
though the fund out of which it is to be paid 
consists of stock and other matters yielding 
immediate profit. Pear,son y. Pear,wn^ 1 Sch. & 
Lef. 10 ; 9 E. E. 1. 

Interest of legacies to be computed from a year 
after testators death, unless some other time 
appointed by testator, but he cannot make exe- 
cutor answer interest beyond what the law has 
done. Estate devised on trust to be sold with all 
possible dilig'CTice, or in reasonable time con- 
sidered as sold from testator s death. Ilutc7((‘o?i 
V. JlaiLtuntjfon^ 1 Ves. 'Mu ; 2 E. E. 115. 

General rule for convenience, considering the 
personal estate to be reduced into possession 
a year from the death of the testator, and there- 
fore interest upon legacies is given from that 
period, unless some other is fixed by the will, 
though actual payment within that time may in 
many Instances be impracticable. Wood v. 
Pemyre, 13 Yes. 333 ; 9 E. E. 185. S. P., Bourltc 
V. Picketts, 10 Yes. 333. 

Tenant for life of I'esidue, under will, has no 
claim to interest till one year after testator’s 
death. Stott v. HoU'ukj worth, 3 Madd. 101. 

The rule that general legacies bear interest 
only from end of a year from the death of the 
testator, applies to similar legacies under a feme 
covert’s will made in exercise of a power of 
appointment. Tatliam v. Bnimomnid, 2 H. & M. 
262. 

Exceptions— Where Legacy payable out of 

Mortgage Money.] — Legacies to be paid out of 
money due on mortgage when recovered. The 
right to interest at 4 per cent., the mortgage 
producing 5, does not depend u])on the time when 
the money is recovered. Wood v. Penoyre, supra. 

Annuity.] — Legacy does not in general 

carry interest till the end of the year after death. 
Interest on annuity commences from death, and 
the first payment is made at the end of the year. 
G'il)so)i V. Bott, 7 Yes. 96 ; 6 E. E. 87. But see 
Store r v. P restate, 3 Madd. 167. 

Grift for Benefit of Infant.]— Interest on 

a legacy bequeathed in trust to apply the income 
or the principal, for the benefit of an infant, is 
payable from the death of the testator. Chidqcy 
V. Whitly, 41 L. J., Ch. 699. 

A contingent legac}", which is given to an 
infant, and which, or the income of which, the 
executors are empowered to apply for the main- 
tenance, education, or benefit of the infant 
during minority, carries interest from the death 
of the testator, although he may not have stood 
in loco parentis to the infant. Picliards, In re, 
L. E. 8 Eq. 119. And see PlakioieJiY, Gihhes, 
supra, col. 1726. 

G-ift to Widow of Testator.]— A testator gave 
1,000k to his executors upon trust for invest- 
ment, a,nd to pay the interest as the same should 
arise therefrom to his widow during her life and 
widowhood, and after her death or second mar- 
riage one moiety to his son absolutely, and the 
other moiety upon trust for his daughter and 
issue : — Held, that interest on this legacy did 
not begin to run until one year after the death 
of testator. Whitt alter, In re, WhiUaker v. 
Whittaker, 51 L. J., Ch. 737 ; 21 Oh. D. 657 ; 
46 L. T. 802; 30 W.'E. 787. 


Under a gift by A. to his wife of 10.000k, 

“ afterwards to go to the understated residuary 
legatee E. ” : — Held, that the legacy of lO.uOOk 
was given to the wife absolutely, but that 
interest upon such legacy did not begin to run 
until after one year from the testator’s death. 
Percy v. Percy, In re, 24 Ch. I). 616 ; 49 L. T. 
54. 

A testator devised and bequeathed his veal 
and residuary personal estate to trustees, upon 
trust to sell, and out of the proceeds to set apart 
and invest 2,000k, and permit his wife to receive 
the income during widowhood. And the testa- 
tor declared that the provision made for his wife 
should “ be accepted by her in lieu of all claim 
to dower or freebencli ” : — Held, that interest 
on the legacy w'as only payable from the end of 
a year from the death of the testator. Bignold, 
hire, Biqnold v. Biqnold, 59 L. J., Ch. 787 ; 45 
Ch. D. 496 ; 63 L. 1\ 542 ; 39 W. E. 184. 

To Charity.] — J., by her will bequeathed 

lOOZ. to ministers and churchwardens, in trust to 
invest the same, with the approbation of her 
executors, in land, for certain charitable pur- 
poses. The legacy remaining unpaid, application 
was made to the Lord Chancellor, who directed 
the master to compute what was due for the 
said legacy of 100/,, with interest at 4 per cent, 
from the end of one year from the testator’s 
death, the wdiole to be invested for the charitable 
purposes mentioned in the will. Att.-Gen. v, 
Hayes, 1 Atk. 356. 

Charity legacies were given for the erection of 
a church, parsonage, and schools, which were 
to be paid as soon as they might be required for 
those purposes without interest in the meantime. 
Great delay had occurred in carrying this into 
eifect, in consequence of adverse litigation in 
respect to their validitj’ : — Held, that the charities 
were entitled to interest from the end of a year 
from the testator's death. Fisher v. Brierley, 
30 Beav. 268. 

A testatrix directed a church to be built, and 
as soon as built she gave 5,000/. for the endow- 
ment of the minister, “ but without any interest 
in the meantime.” The building of the church 
was delayed several years by litigation, and no 
minister had been appointed. The court declined 
to decide, in the absence of the minister, wdiether 
any interest was payable on the legacy, but 
intimated that the interest before the appoint- 
ment of a minister w'ould not form part of the 
capital. S. C., 32 Beav, 602. 

Trust for Sale — Legacies payable out of Pro- 
ceeds.] — Devise of real estate upon trust for sale,' 
and out of the proceeds of such sale to pay 
legacies ; — Held, that interest on the legacies was 
payable from the period of a year after the testa- 
tor’s death. Turner v. Buck, 43 L. J., Ch, 583 ; 
L, E. 18 Eq. 301 ; 22 AY. E. 748. 

A testator devised his real estate to his wife for 
life, and after her death to trustees in trust for 
sale, and out of the proceeds to retain a sum of 
1,OOOZ. to be held upon the trusts after declared ; 
the residue of the proceeds to be divided into 
four equal shares, of which one was to be invested 
and held in trust for his daughter M. for life, 
with remainder to her children ; and similar 
trusts were declared of the other three shares in 
favour of his three other daughters and their 
children. And he declared that the 1,00()Z., 
together with interest at 4 per cent, to the date 
of retainer, should be held upon the trusts 
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cleclaral of the said one-fourth share in favour 
of M. and her children. And he empowered his 
trustees to postpone the sale of his real estate 
for three years after the death of his wife, and 
declared that the rents of the unsohl real estate 
shouUl be applied as the income of the proceeds 
of sale wouhl bo applied if the premises had been 
sc>ld and the pi'oceeds invested. The testator s 
widow survived him and died. The trustees pro- 
posinyf to vsell the real estate about two years and 
a half after her death, and to retain the l.OOOZ. 
out of the proceeds as directed by the will, the 
question arose whether, until such retainer j the 
1,000/. carried interest at 4 per cent, from the 
death of the widow, or only from the expiration 
of one year afterwarils Held, that the 1,000/. 
carried 'interest at 4 per cent, from the death of 
the widow. Turner v. Bvoli, supra, considered. 

In n\ Wafers v, Boxer, 58 L. J., Ch. 
750 ; 42 Ch. D. 517 ; 61 L. T. 431 ; 3S W. R. 57. 

Where Fund not immediately Disposable — 
Interest from end of Executor’s Year.] — 

Pecuniaiw legacies bear interest from the expira- 
tion of a year, although the fund may not become 
disposable till afterwards, Pearson v, Pearson. 
supra, col, 1729, 

Legacy to A. on condition that she gave 
3.000/. to purchase an annuity for B. In con- 
serptence of a litigation between A. and the 
residuary legatees, A. did not, for several years, 
obtain possession of the legacy, which did not, 
in the meanwhile,, make interest. Payment to 
B., who elected to take the 3,000/. in lieu of 
the legacy, wvas consecpiently postponed : — Held, 
that interest on the 3,000/. w'^as payable by A. to 
B, from the end of a year after the testator’s 
death. Hertford (^Marqnts) v. Lowtlier (^Lord^, 
9 Beav. 2(>6 ; 15 L. J., Ch. 126. 

From Death of Testator.] — A., by will, I 

gives 300/. to a feme covert without creating any ' 
separate trust of it, made payable out of a rever- 
sion expectant on an estate for life. The legatee’s 
husband makes an assignment of this legacy to 
trustees for thebeneftt of bis children, and after, 
by will taking notice of the legacy, devises it in 
like manner for the benefit of his children, and 
makes his wife executrix and dies. The estate 
for life drops, and the widow applies to the 
executor of the first testator for the 300/. legacy ; 
thewid(.nv and executor come to an agreement 
that she should accept of 200/. in full, and the 
land was sold. The widow joined in the sale, 
and the 200/. was paid, and the widow gave a 
release ; bill brought by the children for the 
300/. legacy under their father’s assigment and 
will ; decree<l that the husband had a powder to 
extinguish or release the legacy, and had made a 
good assignment in equity (though not at law as 
a chose in action only) which he confirming by 
his will, had bound his wife the legatee. The 
widow' giving no notice of this assignment, the 
executor should he answ'erable for the 200/. to the 
children, but as to the 100/. which the executor 
liad draw'Ji her into release, he should stand 
charged with, for he ought at first to have paid 
the whole legacy ; and though this legacy w'as 
charged on a fund which w’as not immediate for 
raising it, yet being given to the wife inprjesenti, 
when the fund comes in, it shall carry interest 
from testator’s death, which must, likewise go to 
the children. Atldns v. PawMry. Hilb. Eq. 
Bep. 88. Tide 1 Ch. Gas. 232 : 3 Oh. Rep. 90 ; 

, 1 RoL Ahr. 380. 




A testator devised his real estates to the use 
of trustees for years, on trust for his wife for 
life, or durante viduitate, and after the decease 
or second marriage of his wife, and subject as 
aforesaid, and without prejudice to the same, 
upon trust to raise out of the lands by sale, &c., 
for all or any part of the residue of the said 
term, the sum of 3,500/., which he bequeathed 
to three pei’sons ; and he desired that the said 
several sums might be paid to th.e legatees 
respectively “ as soon after his decease as might 
be convenient,” and that in the meantime they 
should be paid interest thereon at the rate of 5/. 
for each 100/. by the year Held, that tlie 
legatees wmre not entitled to interest out of the 
wife’s life estate, but that it wms to be raised 
after her decease or marriage out (jf the residue 
of the term. Penuefather v. Bnry^ 3 Jo. k. Lat. 
727 ; 9 Ir. Eq, R. 586. 

A testator by his will created a term in his 
estates upon trusts for raising a jointure and 
' portions, and on further trust, in case of the 
insutficiency of his personal estate for the pay- 
ment of debts and legacies, to raise, after Ms 
wife’s death, a sufficient sum to pay the legacies. 
Of the legacies he directed some to be paid in 
any event, and with interest, and others in the 
event of his leaving no issue, without mentioning 
interest ; he afterwards directed that all the 
legacies should bear interest from the time they 
should become payable. He died without issue ; 
the personal estate was exhausted in payment of 
the debts and the legacies that were to be paid 
at all events : — Held, that the unpaid legacies 
wmre not to be raised till the death of the wife, 
but that interest on them during her life should 
be paid out of the I’ents. Hilltoion v. Trench.^ 4 
Cl. & F. 276 ; 11 Bligh (N.S.) 1. 

A testator bequeathed a legacy, “with interest 
for the same from my decease,” in trust to pay 
the income to A. for life, and then to transfer 
the capital. Money was paid by the executors 
from time to time on account of the legacy : — 
Held, that the legatee for life w'as entitled to 
receive such a proportion of such payments as 
wmuld represent interest on each payment from 
the date of the testator’s death. TinMer, In re^ 
45 L. J., Ch. 135. 

Where Legacy brought into Court.] — If a 

legacy be brought into court, legatee shall lose 
the interest wdiile the legacy remains in court ; 
but if the legacy is by the court placed out at 
interest, legatee shall have such interest. Max- 
well V. Wettenhall^ 2 P. Wins. 27. 

Where Time fixed for Payment of Legacy.] — 

Where a legacy is to be paid at a certain day, it 
shall carry interest from that time if not paid. 
Palmer v. Tremi% 1 Vern. 262. 

Real estates w'cre directed to be sold at the 
end of two years, and legacies paid out of the 
purchase-money : — Held, that interest wms pay- 
able from that time. Buxton v, Buxton, 0. P. 
Cooper, 97. 

Bond to pay an annuity till a legacy recited 
to have been bequeathed by the last wall of 
obligor to obligee, should be paid. By a previous 
wull he had given a legacy ; but that was revoked 
by a subsequent wdll, and a less legacy given, 
payable six months after testator’s death, “over 
and above the annuity which I have secured to 
him for his life.” The annuity and bond w'ere 
assigned by the obligee as some provision for his 
mother, “to be received by her during the life of 
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attaiums twenty-one, and out of the remaining A. by will in 1099 creates a ti-ust term for 
third to pay 1.0001. to the daughter on her twenty-one years, for the i^yment of debts and 
attainina twenty-one, or marrying under that legacies, to be paid uithm hve jeais after his 
aoe with the con'ent of the trustees, and to stand death, and by .a codicil denses the .same estates 
possessed of the residue in trust for her separate to trustees and their heirs, to pay the wife during 
U for her life ; and the testator directed all the her life 3001. per annum and with the surplus 
legacies given by his will to be paid rvithin three profits, his debts and legacie^ Ihe destator s 
months "after his death. The sons attained widow did not die till 17.->6 :-Held, that interest 
twenty-one in the testator’s lifethne, and the on a legacy began at the expiration of the five 
daughter mai'ried under that age with the tes- years, and interest allo\Yed on a simple contract 
tator’s consent Held, tliat the legacies to the debt from the time it was ascertained by the 
sons and daughters became payable on the tes- masters report, and confirmed m 1;<1^- A legacy 
tator’s <ieath. and consequently that they bore in its nature carries inteiest, and tliere is no 
interest from that time. y. M distinction between a myersionaiy estate 

Sim. 30 • 8 Jur. 182. other. Lloyd -y. 2 Atk. 10b; 

Barnard. 229. 

Where Estate not immediately sufficient.] Legacy without any interest to A., if claimed 

—A testator bequeathed his personal estate to within five yeap from the testator’s death, if not 
trustees, upon trust to place out so much money the said sum without interest as aforesaid to B. 
in the funds as would produce a yearly sum of Xo claim having been made b} A., decreed to B., 
100/.., to be paid to his wife, and then to place out with interest from the end of five years, at 4 per 
the further sum of 2,120/, upon the like securities, cent. Cciveless v. Cccvcless.X’id \es. 001; 1 Mei% 
and pay the dividends of part thereof to W. H. 384 : 15 E. R, 134. 
for life, and aftenvards to his children, and the 

remainder of the 2,120/. to other persons named ; Where Gift immediate but Payment of Legacy 
and the testator declared that, in case his estate deferred.] — A gift of certain legacies, followed, 
should not be sufficient to pay the legacies in Ml in a subsequent part of the will, by the words, 
previously to the death of his wife, then such ” I wish all legacies to be paid duty free after the 
legacies should only be paid in part during death of my father and mother,” is an immediate 
the life of his wife, and the same should be made gift with the time of payment deferred, and 
up after her decease. The estate proved to be carries interest with it from the time of the death 
insufficient to pay the legacies in full during the of the testator. Hwnvphreys v. Hmviylireys^ 15 
life of the testator’s wife: — Held, that the L. T. 557 ; 15 W. R. 391. 


legatees were only entitled to interest upon the 
unpaid portion of their legacies from the time at 


Death of Legatee under Age.] — Testator gave 


which the remainder should he capable of being each, to be paid to 

paid up. 18 L. J., On. 43J, them at their respective ages of twenty-three 


paia up. n. d., vui. -ioj, them at their respective ages of twenty-three 

.«• T» • 1 A A., years, and if they should, die before that time, 

r- Aoro 1^1 respective legacies were to sink into 

/,00U/., payable on the death of B. A. by hei residue of his personal estate. These legacies 

^ carry interest, and no maintenance can be 

1 ^ 4.1 allowed to the legatees. Descmmlje^ w, TumUris^ 

Held, that the legacies carried interest only from , ^ 

the death of B., and not from the ^th of the ^ ^ ^ 

testatiny. The permd btatute vest, but >so as to be liable to be 

of Limi ations begins to run and he period •> ^ 

from which interest IS payable on a le^icjq^ meanwhile, and" until the devesting, belongs to 
identical. Mtrlo v. 24 ^eav. 4.ifej legatee. Bariev v. Barher, 3 Myi &: Cr. 688 ; 

27 L. J., Ch. o4.> ; 3 Jur. (^.s.) 1237 ; b W . R. 4o. g j- gg . 2 .Jur. 1029. 

Of Contingent Interest.] -A testatrix gave f, f directed to be 

property to ^Hlich she was contingently entitled f subject, to 

to a trustee, and declared - that as soon as pro- be du’ested by death before those events (the 
ceediiigs in law and equity shall be terminated, being in oco parerrtis), does not 

and the same propeity “shall come into his T "}- Sfr payment, 

possession, that he shall pay 2,000/. to each of Lruds.^ Inie., 

my brothers and sisters ”:-lHeId, that such ai. A testator gave Ins residuaiw 
dii’ection was not a general direction to pay a ni timst for Ins slstel^s younger chiklr^ 
legacy, but was a direction by way of a trust to to vest in them at the usual periods ; and he 
distribute a trust fund on an event which might trustees, during the minorities ot the 

not happen for some time after the death of the children, to pay the iiR-erest of their shares to his 
testatrix, and that interest did not begin to run sister, or to the guai chans ot the children, to be 
on these legacies till the termination of the g^pbed for then; mamrenance_ and educate 
proceedings in .law and equity. Lord, In re, 36 sisters were entitled to receive the 

L. J. Cb. 533. Affirmed 17 L. T. 105 ; 15 W. R. i^^^^rest^ of their_ children's slwes during the 
ig minorities of their children. Berkeley v. Swin<^ 

hurne, 6 Sim. 613 ; 3 L. J., Ch. 165, 

Where Time for Payment of Legacy not 

definitely fixed.]— Where a testatrix directed Before Event happens.] — A testatrix, by 

her executor to pay the legacies as soon after her her will, directed her executors to pay to F. and G-., 
death as might be convenient, or within three both then unmarried women, 5,000/. each upon 
years if it should suit his convenience Held, their marriage, with all the accumulations of 
that the legatees were not entitled to interest on interest thereon from the time of the testatrix’s 
their legacies before the expiration of the three death. The executors set apart sums for the 
years. Thomas v. Att^Gen., 2 Y, & C. 525, above legacies, and accumulated the dividends. 
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The will gave the interest of the residue to H. trade, not decided. Stent v. 12 Ves. 

for life, with remainders over. Cl. died without 461. 
ever having been married, but having survived 

H., the tenant for life of the residue Held, Where Crift in Exoneration of Mortgaged 

that the estate of FI. was entitled to the interest Property.] — A testator having an estate subject 
of the legacy of 5,000Z. given to Gi. from the death to a mortgage, bearing interest at 5 per cent., 
of the testatrix to the death of H. Jforr/a/i v. devised it to B,, “ he paying the mortgage 
Morf/tvi, 20 L. J., Ch. 109 ; 15 Jiir. 319. thereon,” and he bequeathed to the mortgagee, 

through his executor, 2,OOOZ. to exonerate the 

Before Time for Payment of Legacy.] — estate. The mortgagee foreclosed, and it having 

Befpxest of residue payable at a future time, been decided that the devisee was entitled to the 
carries interest, though the legatee does not live 2,0002., it was held that he was entitled to interest 
to receive the principal. v. Shaio, 9 Ves. thereon, after the rate of 3 and not 5 per cent. 

289 ; 7 B. It. 190. Lockhart v. Ilardy, 10 Beiw. 292. 

Rate — General Rules.] — Interest upon a legacy Compound Interest.] — Subsequent interest on 
where no rate is fixed by the testator, is to be a mortgage to be calculated upon the principal 
calculated at 52. per cent, pursuant to the 209th and interest reported due, but upon bonds or 
new rule, although the will be made prior to the legacies on the principal only. Perhi/my. Bayn- 
1st January, 1835. Brown v. Brown, LI. & G-. ton, 1 Bro. C. C. 574. 

t. Plunk. 249. An administrator of an intestate’s estate paid 

Ftesiduary personal estate of a testator which to seven out of eight of the uexb of kin 1,2502. 
at the time of his death stood invested in securi- on account of each share, and made only small 
ties not recognised by this court, having been payments on account of the remaining shares, 
valued by the master as at the period of one In distributing the residue of the estate, after a 
year after the testators death, the court ordered lapse of thirty years, the persons claiming the 
the interest on the value so taken (not exceeding last-meutionetl share insisted that, for the pur- 
42. per cent.) to be paid to the tenant for life poses of distribution, 1,2502. ought to be treated 
from the testator’s death. CaWcott y. Caldicott, as having been set apart on account of their 
1 y. & C. C. C. 737 ; 11 L. J., Ch. 158, 414 ; 6 share, and interest at 42. per cent, to be allowed 
Jur. 232, 1032. thereon, and that the small payments ought to 

A testator, domiciled at Bombay, directed his be treated as having been made on account of 
trustees to invest two sums in the government the interest on that 1,2502. : — Held, that this 
public loans of India or other securities therein would be conferring a benefit in the nature of 
mentioned, and to pay the interest to certain compound interest on the claimants of the 
legatees. The bulk of the property was invested unpaid share, and that the only mode of equalisa- 
111 ° Indian securities, producing" 5 per cent, tion which the rules of the court allowed was 
interest, but seven years after his death no to charge each recipient with the amount paid 
interest had been paid on the legacies, nor any to him, together with simple interest at U, per 
investment or appropriation made to answer cent, from the date of ])ayment. Lanihe v. Orton^ 
them : — Held, that until appropriation the 33 L. J., Ch. 81 ; 11 W. R. 1043. 
legacies bore interest at 4 per cent. only. An executor having a gross sum in his hands, 
Bl)icyer, In re, Bellamy v. Bowyer, 19 L. T. made advances to the parties entitled, by way of 
432.'* ' lo^ii oi'i security, and in one instance made an 

It was the rule in Lord Hardwicke’s time to advance out of his own money, taking a deposit 
give interest at 5 per cent, on legacies out of of deeds of the private property of the party to 
personal estates, and 4 per cent, out of real. It whom the advance was made, at 52. per cent, 
has now long since been altered, and the general A decree directed an account of those sums with 
rule is, that they shall all carry interest at 4 per 42. per cent, interest, but was silent as to interest 
cent, from the end of a year a*ftcr the testator’s on the security of the private estate, and did 
death. The case of maintenance is an exception, not contain any declaration as to priorities of 
Bryant v. Speke, 1 Ves. Sen. 171. the trust estate and the executor’s own advance ; 

From 1725 the court has never allowed more and containing ample directions to deal with the 
than 4 per cent, interest, in cases of account as whole estate, reserves further consideration. A 
to a portion. Woody. Briant, 2 Atk. 528. petition of rehearing is presented, setting out 

When legacies are charged on personal estate, the decree, and also what had taken place, and 
and interest is <lirected to be paid, the court seeking to vary the decree Held, first, that 
always allows legal interest ; but where they are although a party entitled to a share in an estate 
charged on real estate, the rule is to allow i per does not receive ]t till years afterwds, he can 
cent? less, as the laud is a good security for the only have simple interest upon it, X hat the estate 
principal.' Moore y. Mwre, 3 Atk. 402. was entitled to sums recovered on securities for 

General rule that legacies where no interest is sums advanced by the executor in priority to his 
<'>’ivon hj will, shall carry interest at 4 per cent, own claim ; and moneys received fi*oin the sub- 
only, and from end of vear after testator’s death, ject of the security by him must go Brst in 
except where given by wav of maintenance, satisfaction of the sum due to the estate. Held, 
Sitwell y Bernard. 6 Yes. 520 ; 5 E. B. 374. also, that Avhere cestuis que trustent elect to take 
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her husbancl, she ‘to have interest, both what lands in Ireland with any sum not to exceed 
may have accumulated, and during her life. If lOOZ. a year, as a jointure for his wife, and with 
B, die before her husband, the principal and any sum not to exceed 2,()00Z. sterling for his 
accumulated iitterest to be divided equally younger children. In exercise of the powei' B. 
between her daughters. My remaining pro- charged the lands with 2.000^. late Irish currency, 
perty I will have made the most of till B.’s to be vested in and paid to his younger children 
youngest (laughter attain twenty-five, when the in equal shares on their attaining twenty-one or 
daughters of B. are to take it ; and if but one, marriage : and he directed, in the event of his 
she to take it all.” The testatrix died in 1S31. dying before the shares became vested, that his 
B. died in 1855, in the lifetime of her husband, children should be entitled to interest on their 
B. had one tlaughtor. who attained twenty-five presumptive portions at 5Z. per cent, hj way uf 
in 1832. ami married the plaintiff. On attaining maintenance from the time of his death until 
twenty-five she had signed a settlement of such portions should he payable : — Held, that 
accounts with the acting trustee, P., by which the 2,000Z. carried interest at 5Z. per cent. Irish 
only simple interest at IL per cent, was charged currency from tlie death of B. until the shares of 
on the residuary estate. P. had retained all the the younger children became payable, Dcumj 
moneys in his own hands : — Pleld, first, that v. Demij, I-i L. T. 854. 
there was an express trust for accumulating the 

legacy of 500Z. at compound interest. Held, Under Decree.] — Practice in Ii’cland to com- 
secondly, that the memorandum of 1832, regu- pute interest on legacies, though the decree does 
lating the mode of calculating interest on the not contain an express direction for the purpose, 
resuluary estate, did not bind the plaintiff (in BUnnoujItam v. Kirwan, 2 Sch. & L. 447. 
right of iiis wife) to calculate the interest on the Interest not given from the confirmation of 
5007- legacy in the same manner. Wihon. v, the report upon demands liquidated Iw it, but 
Peal'p. 3 Jiir. (X.s.) 155. And see Bayleij v. not bearing interest in their nature, as legacies 
Birch ^ supra, cols. 172B-7. and arrears of annuities, though both legacies 

and annuities were charged upon land, and the 
Gift of S.esidue for Life — Deficiency of Interest annuities were not paid out of the rents and 
on Amount of Legacies, how borne.] — A testator, profits, as possession was taken by mortgagees, 
by his win, gave pecuniary legacies, and be- and though one of the annuities was the pu’ovision 
queathed his residuary estate to M. for life, and of a widow. Crew::e v. IBaiter, 2 Yes. 157 : 4 
then over. The investments of the general Bro. C. C. 157 ; 2 R, E. 38. 
estate produced an income amounting, on an The allowance of interest upon a legacy 
average, to less than 4 per cent. ; but this income charged upon real estate, and due upwards of six 
exceeded 4 per cent, on the amount of the years, is to be calculated from the filing of the 
legacies : — Held, that the difference between the bill, and not from the date of the decree, though 
interest actually produced on the amounts of the bill is not filed by the legatee. Chappell v. 
the legacies, and interest thereon at 4 per cent., 1 De G. Ml & G. 393 3 Mac. &; G-. 683 : 

should be deducted from the capital of the 16 Jur. 415, 

re.sidue as from the testator's death, and that M. A suit having been instituted by tinstees of 
was entitled to the interest actually realised on A.’s will, against B., who was his heir, executor 
the ^ net residue. v. Galmn^ 23 L. E,, and residuary devisee, and several others, for 

carrying the trusts of the will into execution, 
was, after the death of B., revived against his 
Local Interest.] — Money chiyged on estate in real and personal representatives, and C., to whom 
Nevis, held to carry only English interest. The he had devised for life, and 'D., to ^^’honi he had 
sum which was charged in favour of W. held to devised in tail in remainder, and against all the 
be hicludecl in the bequest of a hn-ger sum^ to other parties interested under B.’s will ; and a 
W.’s younger children, the testatrix supposing decree was made directing accounts to be taken 
that they were entitled to the charge, although c)f the personal estates, debts and legacies of A. 
it was not the case, and decreed that no more and B. I'espectively. By a subsequent decree, 
should be raised than the sum bequeathed, certain unpaid legacies of B., and the interest on 
Stt^plef-on v.^ Oomcay, 1 Yes. Sen. 427. them, were declared, in the event of his personal 

Legacy of a sum of money, Jamaica currency, estate being found insufficient, to be charged on 
decreed with Jamaica interest from the death his real estates, the principal not to be raised 
ot the testator. Raymond v. Brodhelf, 5 Yes. until after the death of C., but the interest to be 
. puid out of the rents and profits dining C.’s life, 

lestator gives legacies in money, and dies On a question subsequently arising between 0. 
fibroad, where the will was made. Currency and D.. whether a fund in court, part of B.’s 


wdmt country the fund, out of which the legacy interest, the Master of the Rolls and Lord Chan- 
is pa}able, has been deposited, and interest shall cellor of Ireland made orders directing the fund 
be paid according to the rate of interest in that to be applied exclusively in payment of the 
country. Malcolm v, Martin, 3 Bro. 0. 0. arrears of interest ; and the Lord Cliancellor 
* , , refused to direct an inquiry as to how much of 

In the administration, m an English court, of the fund in court was principal, and how much 
property bequeathed by a testator domiciled in accumulated interest : — Held, that any question, 
France, the interest payable on legacies given as to the application of B.’s personal estate, could 
by the will is governed by ^ the ^law of the not be regularly adjudicated in this form of suit 
country m which the estate is being adminis- between the co-defendants 0. and I).; and the 
jDalUt&, 38 L. T. 215 ; 20 orders appealed from were affirmed, with a 
vv . it. ^ declaration that they should be without prejudice 

By a .settlement B. was empowered to charge to any question between C. and D. as to the 


lilt 
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manner in which the principal and interest of [ of the moneys subscribed, and also to make calls, 
the legacj.es should be paid. O)ote v. Tn/nch, [) and to enforce the payment of such calls by 
CL & S’. 7-1. action, or otherwise to declare the shares for- 

feited, and to sell the shares. The act also gave 
the proprietors of shares the right of sale "and 
23. Accretions and Accumulations. transfer, declaring, in effect, that the vendor 

ceased to be liable for calls after a proper 
Accretions— To Specific Legacies —Stocks and; memorial of such sale and transfer. All the 
Shares.] — Dividends on specific legacy of stock | calls bad not been pai<l on the shares at the 
given with the dividends are due from death of ; time of the testator’s death. After his death the 
testator. JJarruifitoii v. Triatram.^ 6 Yes. 845. | company passed a resolution, declaring that 

A., by will, gives lOOL South Sea stock to B. ; 1 the proprietors of shares should be entitled to 
another lOOZ. South Sea stock to C., payable in j two new quarter shares in respect of each whole 
six months after his death. Before time expired, j share. By his will, the testator had bequeathed 
an addition, was made by the company to every | thirty shares to A. and thirty shares to B., 
lOOZ. stock : — Held, that the legatees were 1 declaring that the legacies should be ileemed 
entitled to the additional as well as the original specific so as to be (Sipable of ademption : — 
stock. Jiffso/i V. Jlaivkhis, 4 Bro. G. 8. Held, first, that the legatees were entitled to the 

If a specific bc(iuest of shares is made under income of the shares from the death of the 
an impression that they are not subject to any testator ; secondly, that the legatees were 
increase, an accidental increase caused by a pay- entitled to a proportional number of new quarter 
ment out of the general })ci’soiial estate of the shares ; thirdly, that the legatees were not 
testator himself will pass to the legatee. JIatduren entitled to have the deposits and calls on the 
V. Stfdnton, 80 L. J., Ch. 723 ; 7 Jur. (N.S.) 691 ; new quarter shares, or the calls due on the 
4 ’L. T, 715 ; 9 \V. E. 908. Eeversing 27 Beav, eighty-two whole shares, or semble, the calls due 
460, on the thirty-eight original shares, paid out of 

A., under the impression that he was not the testator’s general estate ; fourtldy, that the 
indebted, dealt with his entire estate, and made legatees, and not the executors, had' the right 
a specific gift of shares held by him in a company, of electing out of which class of shares their 
A suit was afterwards instituted against his legacies should be delivered to them. Jaques 
executors by the company to which he was v. Cliamhers, 2 Coll. C. 0. 435 ; 15 L. J., Cli. 
found to be indebted. The debt was paid out of 225 ; KJ Id. 243 ; 10 Jur. 151 ; 11 Id. 295. 
the testators general personal estate, and, in A testatrix had power to clispose by will of 
consequence, bonuses were declared upon all the propertj^ which she enjoyed under the residuary 
shares of the company, A specific legatee gift of her brother ; a part of this property 
claimed the bonuses in respect of his bequeathed consisted of 7,OOOZ. bank stock, which, after the 
shares: — Held, tliat the bonuses on the bequeathed brother’s death, was increased by a bonus to 
shares did not form part of the general personal 8,750Z. The testatrix in her will, made shortly 
estate of the testator, but belonged to the after the bonus was declared, described the bonk 
specific legatee. Ih. stock as consisting of 7,000Z. 41ie court decreed 

Some of the shares were bequeathed to parties that the 8, 750Z. passed by force of general ex- 
for life, with remainder to other persons ; — Held, pressions, which plainly manifested an intention 
that the bonuses belonged wholly to the legatees, to bequeath all that the testatrix derived from 
and not to the estate. Ih. her brother. Mattheivs v. Mande^ 1 Russ, k, M. 

xi testator bequeathed all the interest arising 397 ; 8 L. J. (O.S.) Ch. 106. 
out of what money he had in anjHjanks : — Held, Legacy of l,O00Z. stock, held not to pass 

that a bonus or extrao.rdinai 7 dividend on the additional capital given by Bank of England as 
shares of the capital stock of a bank, paid in bonus under 56 Geo. 3, c. 96, subsequent to will 
addition to the usual half-yearly dividend, and and before testator’s death. Karris v. HarrisoR^ 
out of the net annual profits of the bank for the 2 Madd. 268. 

year, was not an accretion to the capital, and A testator gave to W. H. and M. H. the 
passed under the bequest. French v. Craig, 8 amount of the bond beheld for 1,000Z., '‘when 
Xr. Ch. E. 142. * they got their principal money paid to them, 

Testator gave several legacies in stock, and they then to give to their uncle J. B. the sum of 
directed his executors to transfer stock to the 50Z,, and also their father and mother the sum of 
legatees to the amount of their respective 50Z. each, arising from the bond ” : — Held, that 
le^mcies, either in consols or I'educed annuities, W. H. and M. H. were entitled to the interest 
within twelve months after his death. Some of accrued due upon the bond in the lifetime of the 
the legacies were not transferred rill after twelve testator, as well as to the priiicii)aL llarcmrt 
months from the testator’s death : — Held, that, v. Morgan, 2 Keen, 24 4. 

notwithstanding the discretion, the legacies were Under bequests of the interests, ^dividends 

specific, and that the legatees were entitled to and proceeds of a sum in stock to S. for life, 
the dividends from the death of the testatoi'. and of the stock to A. after S.’s death ; but if 
Chester v. Urwich, 23 Bcav. 402. A. should die before twenty-one, ckc., to S., a 

A testator, at the time of his death, was bonus of the stock given under statute 56 Geo. 3, 
entitled to one hundred and twenty shares in c. 96, was held to belong to A. as legatee of 
the Great Western Railway Company. _ For stock. Ilooper v. Eassiter^, 13 I'^rice, 774; 1 
thirty-eight of these he had been an original M‘Cle. 527. , 

subscriber, and had signed the parliamentary A testator gave ail his estates and effects 
contract, undertaking to pay the amount sub- to trustees upon trust, after paying debts and 
scribed within ten years to the directors to be legacies, to employ the residue for the use 
appointed by the Railway Act. The remaining and behoof of his gi-andson G. C. and the 
eighty-two shares had been purchased by him as heirs of the body of G. 0. till he or they arrived 
scrip. By the act, w'hich was passed in his life- at majority, when the trustees were to demule 
time, the directors had nowerto compel payment theiAof hi his or their favours ; and falLng 
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thereof, to two other legatees ; and he left “ the 
residue ” to J. H. C. At the time of the testator’s 
death, considerable sums by way of bonus were 
added to the policy : — Held” that the gift of “ the 
residue” of the moneys, payable on foot of the 
insimance, was residuary and not specific, and 
that J. H, C. took the entire residue of the 
proceeds of the policy, including tlie bonuses, 
but subject to any liabilities for the satisfaction 
of which the policy was liable to be resorted to, 
and that such liabilities were to be borne 
primarily by the legatee of such residue in 
exoneration of the specific legatees of the insur- 
ance. Corhallh v. Corlxdlts, 9 L. R., Ir. 809. 

A testator having two policies upon his life 
for l.OOOZ. each, by will gave to his wife “the 
2,000Z. insured on his life.” Subsequently he 
surrendered one policy. At his death bonuses 
were due on the other Held, that his widow 
was entitled to the 1,OOOZ., and also to the bonuses 
due upon the unsurrendered policy. Boherts v. 
Edimirds. 33 Beav. 259 ; 88 L. J., Ch. 369 ; 9 
Jur. (N.S.) 1219 ; 9 L. T. 360 ; 12 W. E. 83. 

By the rules of an incorporated assurance 
company each shareholder was required to effect 
an assurance of a stated amount, and it wms pro- 
vided that one-third of every bonus on the policy 
should be added to the capital of the company. 
A shareholder, by his will, bequeathed all and 
every his shares and interest in this company, 
and all the advantages to be derived therefrom, 
and he bequeathed shares in other companies, in 
reference to which he also used the expression 
“ shares and interest ” :---Held, that the policy 
effected by the testator, and the bonus which 
had been declared thereon, did not pass to the 
legatee. Harington v. Moffat^ 4 De G-. M. k Gr. 
1 ; 22 L. J., Ch. 775 ; 1 W. R. 294. 

A testator, being possessed of a policy of 
assurance for 1,000Z., on which a bonus of about 
400Z. had lately been declared, gave to his wife 
his “ premium of assurance in the^'E. Company ” ; 
—Held, that the bonus alone passed. Barroiu 
V. Methold, 1 Jur, (K.s.) 994 ; 3 W. E. 629. 

A testator gave specific bequests by his will, 
and to his niece a leasehold house held for lives, 
together with a policy of insurance on one of the 
lives, and all bonuses and additions, she ^ ^ ^ 

, , and he directed that, if 

she should be ^married at his deat].i, the house 
’ - --' -I.d .....d ; and 


G. C. or his lawful issue, before either of their 
attaining to major' 
to pertain to any 
testator* 


ty , then auch residue was 
posthumous heir male of 
son T. C. (the father of G. C.), who 
had just died, at his or the heirs of his body 
attaining to majority; and failing of him 
without lawful issue, then to the daughters of 
T. C. equally. By a codicil he declared that, 


secluding heirs-portioners. By another codicil, 
failing G. C. and the heirs of his body, he gave 
4. out)/, to each of his grand-daughters (except 
the eldest at tlie time) who should survive him, 
an<l the heirs of their bodies. G. C. came of age 
in 1799. and died unmarried in 1811 ; and there 
was no posthumous child of T. C. : — Held, upon 
the construction of this will and the codicils, 
alfirming the interlocutor of the Court of Session, 
that G. C. on attaining twenty-one years did not 


kill ; but that he took only as first substitute in 
tail, and that upon the failure of the entail 
(upon his death leaving no heirs of his body) his 
ehlest sister succeeded as heir substitute to him : 
— Held, further, that the accumulations of interest 
and profits from the death of the testator until 
G. C. attained majority belonged to G. C. ; as 
did also some bonuses on bank stock, part of the 
testator’s property, which had been declared a 
few weeks before G. C. attained majority, but 
vsrere payable at a day subsequent to that date. 
Cnmnuj v. BimceU, 2 Jur. (N.s.) 1005 ; 4 W. R. 
752. 

In June, 1865, a dividend of 7 per cent, per 
annum upon certain shares held by the testatrix 
was declared jjayable on the loth July, 1865, 
and the loth January, 1866. She died on the 
81 St December, 1865 Held, that the January 
dividend formed part of the corpus of her 
residuary estate, and did not pass under a 
bcnpiest of the annual income of such residuary 
personal estate. Be Gendre v. Kimt, L. E. 4 
E({. 288 : 1(J L. T. 694. 

In the case of a specific legacy of bank stock, 
if the testator has died a few davs before the 
d^^•idend day, the legatee would take the 
dividend, although payable in res})cct of profits 
earned during the testator’s life. 


paym, 


the tuture premiums 

should be settled on her and her children ; 
he gave the residue of his personal estate, 
chiding his furniture, to L. After the date of the 
will the testator married, and he then made a 
codicil giving to his wife all the income, divi- 
dends and animal proceeds of his entire estate, 
and postponing the payment of all legacies and 
the distribution of ail estates vested iirhiin until 
after her decease. ^ Subject thereto he confirmed 
and republished his will. A portion of the pro- 
I'lerty consisted of Egyptian 7 per cent, bonds of 


- Clive Y. dire, 

Ray, 600 ; 2 Eq. R. 918 ; 23 L. J., Ch. 981. 

The dividend on shares in a [iiiblic company, 
partly earned before the testator’s death, but 
declared afterwards, belongs . entirely to the 
specific legatee of the shares ;"aiid the Apportion- 
ment Act, 1870, does not introduce any new 
rule in this respect. Whitehead v. Whitehead, 
R. 16 Eq. 528 ; 29 L. T. 289. 

Tenant for life of bank stock held entitled 
to a dividend of 5 per cent, interest and profits 
for the half year. Barclay v. Waimorirfht.^ 13 
Yes. 66. And sec 3Mrin^ v. 8mith, 1 Dr! k Sm 
204, 210 ; 8 W. E. 789 ; Wim v. Steere, 18 Yes’ 
868 ; Clayhm v. Gresham., 10 Yes. 288 ; Paris 
V. Paris, 10 Ves. 185 ; Brander v. Brander. 4 
Yes. 800. 


the nominal amoimUif 4,000Z. On a bill by the 
widow for the administration of his estate, and 
claiming the enjoyment of all the estate in specie 
during her life Held, that there was nothing 
to exempt the case from the operation of the rule 
ill Home v. Lord Bartnumtli (7 Ves. 137), and 
that therefore the residuary estate, including the 
furniture and bonds, ought to be converted", and 

‘ " ‘ "ow. Macdonald v. 

8 Gh. D. 101 ; 88 


Irvine, 47 L. J., Ch. 1 
L. T.155; 26 W. R. SSL 
Held, also, that the bonuses ought to be added 
to the sum insured, and not taken in reduction 
of the premiums : but that the nremiums ono-ht 


1745 


1746 
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not to be charged on the rents of the leasehold 
property, but should bo charged upon the policy 
nioney, Ih. 

To Trust of Share in Partnership Business.] 

— A testator gave his real and personal estate 
to trustees in trust, to permit his wife to receive 
the annual produce, interest, rents, and profits 
thereof for life,"’ and after her death in trust for 
A. and B. ; and he directed his trustees to carry 
on his partnership tiade in which he was engaged, 
or such part as they should think proper for the 
benefit of his wife and those in remainder: — 
H'elfl, that the widow was entitled to any increase 
in the value of the testator’s capital which took 
place between the death of the testator aud 
expiration of the partnership ; but this decision 
was reversed on ap})eal. Jloudey v. 4; 

Boav. 49 ; 10 L. J., Oh. 260. 

Pecuniary Legacies.] — A testator by his will 
gave his real and residuary personal estate upon 
trust for sale and conversion, and as to the sum 
of 20,000^., part of the trust moneys, upon trust 
for his son C. for life, with remainder to C.’s 
children, giving the residue of the trust moneys 
between his other two sons, and giving his trus* 
tees a discretionary power to postpone the sale 
and conversion of the estate so long as seemed 
to them, expedient. The trustee, who was one 
of the residuary legatees, neither paid nor 
appropriated funds to meet the legacy of 20,000Z., 
but retained the trust estate in its original state I 
of investment, meanwhile paying 0. interest at { 
4 per cent, upon the amount of the legacy. The 
investments of the estate having risen consider- 
ably in value, 0. and his children, more than ten 
years after the death of the testator, claimed 
to participate in the increase of value, on the 
ground that the trustee, being a residuary legatee, 
could not retain profits caused by his own de- 
fault : — Held, that the residuary legatees must be 
treated as owners of the estate, subject to a 
charge thereon of the legacy, and that C. and 
his children were only entitled to the amount of 
their legacy with interest at 4 per cent, from the 
end of the year after the death of the testator. 

In re^ Cauqjhdl v. Caviphell^ 

L. J., Ch. 878: [1893] 3 Ch. 468 ; 69 L. T. 
134. 

A particular sum having been set apart to 
answer a pecuniary legacy, which was given to 
one for life, with remainder to his children, and 
an increase in the value of that fund having 
taken jdace, which made its value greater than 
the amount of the legacy: — field, that the 
legatees were entitled to the benefit of the 
increase. Kinilprlcy v. Tew, 4 Dr. sk War, 139 ; 
2 Con. & L. 306 ; 5 Ir. Eq. B. 389. 

Greneral Eesiduary Bequest — Stocks and 
Shares.] — A holder of shares in both depart- 
ments of the Sun Fire and Life Office bequeathed 
his personal estate to trustees to permit bis wife 
to receive the dividends, interest, and income for 
he]‘ life, remainder over. He died in December, 
1870. In January, 1873, an extraordinary 
dividend was declared on the life shares for five 
years previously : and in July, 1873, a “special 
dividend was declared on the fire shares for the 
half - year previously ” : — Held, that these 
dividends were income, and belonged to the 
tenant for life. Ilophim^ In /r, 43 L, J., Ch. 
722 ; L. ll. 18 Eq. 696 ; 30 L. T. 627 ; 22 W. K. 
687. 


Insurance Policy.]— xi testator, pos- 
sessed of shares in an insurance company, by 
his will, dated in 1846, gave his property to 
trustees for the benefit of his wife for life.'and 
after her death for his children. Two years 
after his death, namely, in 1848, a bonus" was 
declared : — Held, that the widow, as tenant for 
life, was entitled to the bonus as income. i/cA/i- 
son \\ JiltHMylo Jm\ 

Stock on Farm.] — General residuary 

bequest, including a leasehold farm with the 
stock, to be converted into money as soon as 
conveniently may be, u|)OU trust to pay the 
interest, <kc., for life, aud as to the capital, for 
the children. The stock considei’ably increased 
between the death in April and the sale at 
Michaelmas ; it was decreed that the convei'sion 
was in a reasonable time, and the party entitled 
for life should have interest from the conversion ; 
and as to premises which from a tlefect in title 
could not be sold, that being for the interest of 
all that they should not be sold, a value should 
be set upon them to carry interest at 4 per cent, 
from the death. Gllmai v. Bott, 7 Yes, 89. 

ITuder Power of Appointmeut.] — Bonuses on 
bank stock are capital. A. had a power of 
appointment over 7,150^. stock ; certain bonuses 
accrued thereon, which were laid out upon stock, 
upon the trusts and subject to the appointment ; 
and after the accretion of these, A. exercised his 
power, but only noticed the original stock and 
the first bonus thus : “ And also the said sum of 
715Z. .5 per cent. &c., together with all such 
further additions, in the nature of profit, to be 
made to the said bank stock in my lifetime ” : — 
Held, that all the bonuses passed under the 
appointment. Currer v. Bowlen, 9 L. J. (o.S.) Ch, 
91. And see Jfattheics y. Jlaudo^ supra, col. 1742. 

What Persons Entitled to — On Stocks and 
Shares.]— In 1832 a testator bequeathed ten 
CaiTon shares to his widow for life, with remain- 
der over. She died in 1847, and in 1854 the 
executor sold the shares for 10,000Z. to the 
manager. xVfter this large sums were recovered 
from the estate of a former manager, and 
thereout, in 1858. a bonus of 470?. per share 
was declared, whereupon the executor insisted 
on setting aside the sale, and obtained am 
additionai 8,0i)0k by way of compromise. A 
bill by the executor of the widow claiming to be 
entitled to participate in the 8,000?. was dis- 
missed with costs, the court holding first, that 
the widow’s interests (if any) were not comprised 
in the compromise, aud secondly, that the whole 
bonus belonged to the persons entitled to the 
shares at the time it was declared. Bdmouclwn 
V. 34 Beav. 30. 

A testator betueathed East and West India 
Dock stock to life tenants and others in succes- 
sion. Some time after his death bonuses were 
declared upon the stock. On the 8th February, 
1865, by an order made in a suit for the adminis- 
tration of the estate, the bonuses were invested 
in 3?. per cent, annuities, and the dividends 
directed to be paid to the tenants for life. On 
the 12th January, 1871, that investment order 
was discharged Held, that the bonuses were 
income, and not capital of the estate, and 
belonged to the life tenants. Bnle v. Hayes^ 
40 L. J., Ch. 244 ; 24 L. T. 12 ; 19 W. E. 299. 

On Insurance Policy.]— An insurance 

company by a deed of settlement, was directed to 
create a reserve fund, and pay no dividend till a 
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speeiftea araounf was realise.! This provision i sold at an agreed price, « must be ascertained 
was departed from by the consent o£a majority i what principal suin nonld,^ with ^compound 


surpliw assets, A tetiant for life ot ten siwes in i bZi ; ,:s-.fc \v . n, aj, 

the corn] lanv, claimed the share of the surplus awf i quan i 

assets which had heeii paid over to her trustee ns ITnd^ _ Apportionment Act. ^ ilic \\oid 

part of her annual income Held, that these “dividends in the Ap])OitioTinicnt Act, LS/0, 
surplus assets, which must be considered as the includes payments by way of bonus or surplus- 
reserve fund, were capital, and not income. protit.s to the shareholders of a public company, 
MrJwhun V. MrJu^UoiK .SO L. J., Ch. 617: 9 even though such papnciits may be only occa- 
AV. R676. Aml^QQ I/rhertY,Bafc}Na^l,l^Y.^l. sioiial and not strictly periodical : as. tor 
■ imstance, where the payments arc made under 

^Vhere a devisee for life of leaseholds for lives, the deed of settlement of a life assurance society, 
in the erroneous belief that he was bound to providing for distribution ot a bonus or surplus, 
renew, insured rhe life of the younger cestui qiie ])rofits among its shareholders once iii everv five- 
vie in the names of himself and the executors, years, “ unless a special meetmg ot sbaicholders 
and iiaid the premiums, and died, leaving the shall otherwise direct.^ (ri'/ffit/i, in n% uu-r y.. 

executors him surviving: — Held, that the (rr///7YZf., 12 Ch. D. u55 ; 41 L. 1. 540. 

in.siirarice monel s were subject to a resulting Tire words “trading or other jmblic corn- 
trust ill favour* of the devtos under the will, panics” in s. 5 of the Apportionment Act, 18v0, 

but that the estate of the tenant for life was includes any public company, but not a private 

entitled to the bonuses, but not to be recouped partnership. Ih. 

the amount of the premiums. Browne v. A life assurance society, unincorporated, but 
2 Giff. B04 : 0 Jur. (N.S.) 1146 ; 8 W. K establish' d in 1S4B by a deed of settlement, 

726. ’ ” with a board of directors, IDO.OOOZ. capital, 

and list of shareholders, and possessing certain 
Apportionment.] — ^^Aherc a testator has be- powers and concessions under a s[)ecial act of 

queathed his residuary personal estate to trustees parliament passed in 1868, held to be public 

upon trust for conversion, with ]>ower to postjione company" within the meaning of s. 5 of the 
such conversion at their discretion, and to hold Apportionment Act, 1870. II). 
the ]H’oceeds upon trust for a person for life with A bonus or surplus proiits accruing on shares- 
remainders over, and such residue includes out- in the company specifically bequeathed by a 
standing personal e.state, the conveusion of which will <lated in 1875, held to be apportionable 
the trustees, in the exercise of their discretion, under the Apportionment Act, 1870. Ih. 
postpone for the benefit of the estate, and which 

eventually falls in some years after the testator’s Incidence of Loss — Power to continue Bnsi* 
<leath — as, for instance, a mortgage debt with ness.] — A. gave all his real and personal estate 
arrears of interest, or arrears of an annuity with to trustees upon trust for sale, conversion, and 
interest, or moneys payable on a life policy — investment, and to pay the income of one-fifth 
such outstanding ],)e]*sonal estate should, jon ])art to his wife for life, and subject thereto, to* 
falling in, be apportioned as between capital divide the whole into four parts, and pay the 
and income, by ascertaining the sum which, income <>f one such part to each of his four 
put out at interest at 4 per cent, per ainnim, on daughters for life, and after her death to hold 
the day of the testators death, and accumulating such part in trust foi’ her chihlren equally : and 
at com[)ound interest calculated at that rate he cnqjowered his trustees to carry on any busi- 
witli yearly rests and deducting income tax, ness carried on by him, and directed that the 
would, with the accumulations of interest, have net profits of any business so carried on should, 
produced, at the day of receipt, the amount except such parts thereof as the trustees should 
actually received : and the sum so ascertained in their discretion reserve for the purpose of 
should* be treated as capital, and the residue as increasing the capital in such business, be treated 
income. Chester fid d's {Bnrl) Tru.^ts, In m 52 as income of his said trust estate ; and he directed 
L. J., Ch, 958 ; 24 Ch. D. 64H ; 49 L, T. 261 ; 32 that, should any losses (not being the result of 
W. R. 363. S. P., Bewmii v. Bearan, 52 L, J., neglect) fall on his trustees in consequence of 
Ch. 961, n. ; 24 Ch. D. 649, n. ; 49 L. T. 263, n. ; their carrying on such business, the same shtudd 
32 W. R. 363, n. . be defrayed out of his estate. The testator left 

A testator by his will bequeathed his residuary property employed in business, and other pro- 
personal estate upon trust, after payment of perty. The trustees carried on the business, and 
debt.s and legacies, to lay out and invest the duly invested the other property. For some 
residue as therein mentioned, and to pay the years the business was successful, and the- 
income to the plaintiff for life, with remainders profits were duly divided among the tenants for 
over. Part of the residuary estate consisted of life. Jn a subsequent year losses were inciiiTed, 
a contingent reversionary interest in. some settled and the trustees claimed that they should be 
funds. The testator died in 1832, and the rever- recouped out of the income of the trust estate- 
sion first became saleable in 1846, but it had generally : — Held, that the losses must be borne 
never been sold. Since 1846 the reversion had by the capital of the testator's estate, and not by 
enormously increased in value. Upon an applica- the tenants for life. UtUicliwmj)^ Goixlale and 
tion in effect to have the value of the reversion Bidlooh In re^ 52 L, T. 758. 
apportioned as between tenant for life and 

remaindennan Held, that the principle of Bequest of Share of Business.] — A trader 

(JlmterJieWs Trusts^ In re (supra), ■ applied, devised and bequeathed to trustees all his real 
and that assuming the reversion to have been | and personal estate, including his share in the 
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business in which ho was a partner, on trust as 
to one moiety thereof, to pay the annual pro- 
ceeds (including the net profits of the business) 
to his daughter for her life, for her separate use 
without power of anticipation, and after her 
death the moiety was to be held in trust for 

her children or remoter issue. He directed hiL. 

trustees to carry on the business after his death i the settlement, and "that The 

until the expiration of the partnership ter , ' _ " 

authorised them to use, not only such capital as | the accumulations 
he should hav 
his deatli. 

premises as they should ^ ^ ^ 

ship deed authorised the partners to dis[)ose of | life, with remainders 
thei]’ shares by wiJl : it did not provide how any ■ • ■ ’ • 

loss in ca,rryiLig on the business siiould be borne. 

The will contained no provision as to the inode 
in which any loss should be borne as between 

the persons interested in tfie testator s estate. , ^ 

It had been the practice of the firm in prosperous for life, and should, dur 
years to divide the wiiole profit among the tics of each and ever 
partners, and in years in which there wms a loss tenants for life or in t; 
to write off each partner’s proportion of the loss residue of the rents ant 


accumulation in the will. On a bill filed by the 
grand-daughter during her mother’s lifetime for 
a transfer of the fund : — Held, that the directidn 
to accumulate in the will was precarious and 
IS { ineffectual, and wms not rendered otheiwyise by 
, , - ....e gi’and-daiTghter’s 

*m, and j moiety became capital at her marriage, and that 

. •- . since that period belonged to 

in the business at the time of I her for her separate use. SlirffiddY. OHon,! 

but also sucli otlier part of the trust I De Cr, & Sm, 326. 

think fit. The partner- j _ ^Where, after a devise for successive estates for 

in tail, subject to a term of 
the trusts of such term w^ere 
It the trustees should, out of 
fits of the estates, insure the 


Accumulations —Who Entitled to — Where ! interest in the moneys so directed to be laid out 
Express Direction to accumulate.] — A testator, and invested was to be considered as not having 
after bequeathing to his daughter (a widow') nn been vested in such person, but the same was to 
annuity, and directing his trustees to set apart go over to the next taker : — Held, that the first 
a suiiieient sum of stock to ausw'er the growing tenant for life in possession of the estates wms 
payments, berpieathed his residuary personal not absolutely entitle<l to the accumulations of 
estate to and to be e<iualiy divided between his the rents and profits wiiicli had accrued during 
grandson and grand-daughter (by name) as j his minority, but wms only tenant for life of such 
tenants in common ; but in ease of the death of accumulations. Croi<se v. Glennie^ 2 Y. C. 
the grand- daughter under tw^nty-onc and un- C. G. 237 ; 7 Jur. 274. 

married in the lifetime of the grandson, or in Testator devised his estate at E. to trustees, 
case of the death of the grandson in the lifetime upon trust to apply the rents for the maintenance 
of the grand-daughter under tw'cnty-one, he and support of B. till she should attain the age 
bequeatlied the whole to the survivor ; and of twenty-five or marry with consent, and to lay 
after directing payment during the minority out the surplus of such I'ents in government 
of the grandchildren for their maintenance, the securities, that the same might accumulate for 
testator directed that the clear surplus of the the uses and purposes of his wn'll ; and from and 
income of itis residuaiy estate sliould accumu- after the said B. should attain tw'ent-y-five, or 
late in the hands of his executors, and be added many with consent, then to pay her the w’holo 
to the principal of the share of his grandchildren of the rents for her life ; and after her decease, 
in the residue, and directed tiiat his grand- upon trust for her children. The testator then 
children respectively should not be entitled to gave his estate at S. to the same trustees, upon 
receive his or her share of the accumulation until trust, in case the said B. lived to attain twenty- 
j|fter the death of their mother (the annuitant), five, or married with such consent as aforesaid,, 
The grand-daughter married under age, and to let her receive the rents for her life ; and, 
articles wmre executed on her marriage, w'hereby after her decease, upon tinist for her children in 
it w'as agree<l, when she became entitled to the manner before mentioned. Provided' that in 
absolute and immediate possession of any part of case B. should marry without consent, the testator 
the residuary estate, the same and all accumu- revoked all the devises and bequests in favour of 
iations should bo settled on certain trusts for the her and her issue, - All the residue of his real 
separate use of the wife for life, with suijscqucnt and personal estate, and likewise his estate and 
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pi’emises thereinbefore devised for the benefit of 
Ib, in case she should die under twenty -five 
unmarried, and without issixe, the testator devised 
ami be<iiieathed to the trustees in trust for X., 
y., and Z- B. attained twenty-five and married 
with consent* Between the death of the testator 
and her attaining twenty-five there T-vas an 
aecuinnlation of the surplus rents of the E. estate, 
after providing for her maintenance, and an 
avcumulation of the rents of the S. estate : — 
Held, that she was entitled for her life to the 
income of the former accumulation, as to which 
the court did not further declare the right, and 
ab.'>olutelv entitled to the latter accumulation. 
Crrpfiie V, Potfep, 2 Y. .V C. G. C. 517; 7 Jur. 
736. 

Testator directed the proceeds of his estate to 
be invested and accumulated till the youngest 
■child of his brother should attain twenty-one, 
and then to be in trust for all the children who 
should then be living, or their issue. All the 
children except the second in age died without 
issue before the youngest if living would have 
attained twenty-one : — Held, that the second, 
who had attained twenty-one, was entitled to 
the fund in possession upon the death of the last 
of the other survivors who died under twenty-one. 
Eniiin V. P'dhimjtvn^ 10 Sim. T12. 

A residue was given to accumulate, and to be 
in trust for all the children of J. B. other than 
A., and to be paid on attaining twenty-three, 
with a gift over in the event of the death of all 
the children under twenty-three: there were 
three children, A., B., and C., of whom C. was 
born three years after the death of testatrix : — 
Held, that the shares were vested, notwithstanding | 
there was a direction to accumulate till the time I 
■of payment, and also, that 0. in his own right, 
and as representing B., who died an infant, was | 
entitled to the whole fund. Pimm v. Burqh^ 2 , 
Beav. 221 : 9 L. J., Ch. 226. 

Bequest of residue, in trust for the maintenance 
-of the testator’s five children, the surplus to 
aecuraulate for the benefit of the residuary 
legatees, and subject thereto to pay, &c., the 
residue in certain shares to the children on 
attaining twenty-five, but their shares to be 
vested at tweuty-one, and at that age to be 
■entitled to j'eceive all the interest on their 

respective shares ” ; and he authorised advance- 
ments to be ma<le to the sons, to be deducted out 
•of their shares, before any “ final division.” One 
having attained twenty-one, and received her 
share of the aggregate fund : — Held, not to retain 
any interest in tlic accumulations subsequently 
aeciaiing during the minorities of the other 
children. Pmifh v. Hvtehhison.^ 8 Beav, 581 : 
9 .Jur. 1051. 

Direction to accumulate till Mortgage 

paid off— Sale of Part by Mortgagees.]— A tes- 
tator who died in 1875 devised his estate to 
trustees, and directed that the rents vshould be 
acciuuuiated until the amount of the accumula- 
tions was sufficient to discharge the principal 
money due on mortgages on the estate, and that 
thereupon the trustees should piay ofi the same. 
And he declared that the tenants for life should 
not be entitled to any portion of the rents until 
the mortgages Iiad been paid ofi. There were 
two mortgages on the estates. The trustees 
.accumulated" the rents and paid oft one mort- 
gage. The mortgagees of the other mortgage in 
i8SJ sold the part of the estates subject to it for 
le^s than the amount of the mortgage debt, and 


the residue was paid oft out of the accumulations 
of wJiich a surplus still remained : — Held, that 
the tenant for life wvas entitled to be let into 
possession of the rest of the estates, and to 
payment of the remainder of the accumulations. 
Xortoii V. Johnstone^ 55 L. J., Gh. 222 ; 80 Ch. H. 
649; 34W. E. 18. 

Jurisdiction of Court to allow Mainten- 
ance-Tenant for Life.] — A testator directed the 
income of his real and personal estate to be 
accumulated for tw'cnty-one years, and gave the 
accumulated estate.s to his sister J. C. for life, 
then to her son W. for life, an<l after his decease 
to his children in tail male, and then to her son 
J. for life, and then to her son A. in tail male. 
The court directed an annual sum to be paid to 
J. C. out of the income of the personal estate 
foi* the maintenance and education of her three 
sons. Jlavelocli v. Iliirdooh (17 Ch. D. 807) 
followed. Collin,'^, In ve, Coll’nu v. Collins^ 55 
L. J., Ch. 672 ; 82 Ch. D. 229 ; 55 L. T. 21 ; 34 
W. E. 650 ; 50 J. P, 821. 

Where a testator has by his will made a settle- 
ment of his estate, subject to a prior trust for 
the accumulation of the whole income during a 
term of years not exceeding the legal limit, the 
court has, in the absence of special circumstances, 

, no juri.sdiction to order an allowance to be paid 
out of the income for the maintenance and 
education of the person who will, if he is living 
at the end of the term, be a tenant for life, even 
if there is no other way in which a provision 
can be made for his niaintenance and education. 
Ilamhwhy. ILivelooli (17 Oh. D. 807) distin- 
guished. A Ifoml. In Hu ?it, or Ilun-t v. Parry, 
55 L. J., Ch. 659 ; 82 Ch. D. 383 ; 54 L. T. 674 ; 
84W. E. 773. 

A testator devised his real estate to trustees for 
a term of twenty years after his death, and, after 
the expiration of the term, and in the meantime 
subject thereto, to the use of the idaintifi: for 
life,' with remainder to the use of his first and 
other sons successively in tail, with remainders 
over. Under the trusts of the teiin the rents 
were to be accumulated for a })eT'iod of twenty 
years after the testators death. The income of 
the testator's residuary personalty was subject to 
a similar trust. At the end of the twenty years 
the residuary personalty and the accumulations 
of the income and of the rents wore to be laid 
ont in the purchase of real estate, wJiicli was 
limited to the same uses. The will contained no 
provision for the maintenance of the plaintifi: 
during the term. He was not the heir-at-law of 
the testator, but he was the eldest son of a 
favourite niece of the testator, who had before 
her marriage lived a good deal wdth him and had 
been educated at his expense. The testator wms 
a tenant-farmer. The rental of his real estate 
w'as about 440Z. per annum ; his personal estate 
^vas about 10,000?-. An order had been made in 
the action allowing 300?. a year for the main- 
tenance and education of the plaintiff during his 
minority. After he had attained twenty-one the 
plaintiff’ applied for the continuance of the 
allowance until f urther order : — Held, that there 
being no special circumstances, there was no 
jurisdiction to interfere any further with the 
trust for accumulation, II), 

A testator devised to trustees real estate, pro- 
ducing an estimated income of 1,300?. a year, in 
trust to accumulate the rents and piofits at 
compound interest for a term of tweuty-one 
years, and at the end of the said term, or as soon 








1753 WILL — Construction. 1754 

as circiiinstances would permit, to lay out tbeltively, directed that the interest of the share 
accumulations in the purchase of lands, to be ! given to the son should be applied for his main- 
settled subject to the said trust term to the use ! tenance and education till twenty-one, and that 
of A. for life ; remainder to B., the eldest son of I after that period he should have power to receive 
A,, for life ; remainder to B.'s first and other and dispose of such interest till his age of 
sons in tail male ; remainder to A.’s j^oungcr twenty-five, when the whole of the property 
sons (then in being) successively for life ; with bequeathed to him was to be at his own disposal 
like remainders to their first and other sons in He further directed that half the property given- 
tail male respectively; ^Yith several remainders | to his daughter should be invested, in trust, for 
over. The testator also bef|ueathed his residuary j her maintenance, education, use, and benefit, 
personal estate (which was above the value of during her life, and for her children, if any, 
oS,000l.) in trust to be invested_ in the purchase after lier decease ; and, if there was no issue 
of lands, to be settled to the like uses as were living at her decease, the said property was to- 
thereiubefore directed in relation to the accuniu- devolve to his son ; and in case he was dead also, 
lations of the rents and profits of the lands and had left no issue, the said property"" was to 
comprised in the term. The directions as to devolve to his executors thereinafter nained. 
accumulation contained in the will were repeated The other half of the property bequeathed to his 
in the codicils, xi.’s sons w’-erc minors. xA-n daughter he directed to be invested for her sole 
application was made on behalf of the eldest for use and benefit till twenty-one, and that the 
an allow^ancc to A. ouc of the rent, profits, and said property should then be at her owm dis- 
income for the maintenance of the sons, on the posal ; and if either the sou or daughter should 
ground that A.’s own means were not sufficient die under twenty-one, the property bequeathed 
to enable him to educate and maintain them to the one so dying should devolve to the other ; 
suitably to their prospective position : — Held, and if both should die under that age, then the 
that as there -was an imperative trust to accumu- property bequeathed to them should devolve to 
late, the court could not make an allow’ance for and become the property of the four persons 
maintenance. Havelock v. Havelock (17 Oh. D. therein named and described, to be divided 
807) not followed. Kemonia v. Kemma^^ 15 L. K., betwixt them in equal proportions, and their 
Ir. 90— C. A. heirs for ever; \vhich four persons he also- 

appointed his executors. One of the four per- 
Where no Direction to Accnimilate .] — K sons named executors renounced probate, and 
testator bequeathed to his trustees and executors, declined to act ; and afteiwvards both the son 
the sum of 8,750Z. Bank of Ireland stock, ancl and daughter died under twenty-one, and with- 
directed them to retain it in their names for the out issue : — Held, that the interest which accrued 
purpose of securing the punctual payment of upon the shares of the son and daughter during 
an annuity of 80i.)Z. to his wife ; and after her their respective minorities, so far as it had not 
death he directed the annuity to be paid to been applied to their maintenance and education, 
the governor and trustees of the Hospital for vested absolutely in them, and passed to their 
Incurables, Donnybrook Eoad, Dublin ; and by a personal representatives. Bavhev v. Barker, 3- 
codicil he bequeathed the residue of his estate Myl. k Or. 688 ; 8 L. J., Ch. 36 ; 2 Jur. 1029. 
to the trustees for the time being of the Mater Where a testator gives legacies to children, 
Misericordije Hospital, Dublin. The dividends provided they attain twenty-one, with a gift 
on the bank stock w’ere more than sufficient to over if the children die before twenty-one, and 
pa-y the annuity’, and a large surplus had been appoints trustees and guardians to the children, 
accumulated and invested by the trustees in with a request that thej" will attend to their 
three per cent, stock : — Held, on a petition education, the children are entitled to the 
presented by them for the advice of the court, interest of their legacies for their maintenance 
that they W'ere at liberty to pay over accumuia- and education, until they attain twenty-one or 
tions of the surplus dividends to the trustees of die under that age. Jlills v. BobarU, 1 Euss. & 
the latter hospital as residuary legatees. TkareVs M. 555 ; Tam. 476 ; 8 L. J. (o.s.) Ch. 141. 

Trusts, III re, 13 L. E., Ir. 337. j Bequest of stock, &c., and interest and divi- 

dends to accrue to testator’s two great-nieces, 
Accumulations Act, 1892 — Effect of.] — The equally to be divided and to be assigned, trans- 
Accumulations Act, 1892, does not invalidate a ferred, &c., to them, wffien and as they should 
direction, by will that during twenty-one years respectively attain twenty-one, with limitation& 
after the testatoi’s death the net profits of lease- of their respective shares, "on the event of death 
hold premises simll be capitalised and become under twenty-one, to their respective children ; 
capital moneys of a settlement of realty and survivorship in case of no children, and a direc- 
subject to the powers of the Settled Land Acts, tion that the executors should, during the 
Bauson, In re, Bell v. Banson, 13 E. 633. respective minorities of the legatees, receive the 

. , „ ^ ^ dividends, interest, &c., and that so much m 

Accumulation, Validity of Trust for,] See should be necessary should be applied for main- 

.Peepetuity. ^ tenance, &c., and the residue accumulate for 

And see eases sub tit. ^ACCUMULATION. their benefits respectively, until they should 

respectively become entitled to their respective 
T , T> X parts. The surplus interest held to go with the 

24. Intermediate Eeists and Probits. principal upon the death of one under twenty- 

Where Interests Vested Subject to Gift Over.] one without children. Bisson v. Skaio, 9 Yes. 
— Where a legacy of residue is given in such a 285. 

wmy as to vest, but so as to be liable to be Devise of residue to an infant, payable at 
divested on a given event, the interest in the fcw^'enty-one, remainder over ; the infant died 
meanwffiile, and until the divesting, belongs to under age ; the interest from the death of the 
the legatee, A testator, after bequeathing cer- testator to that of the infant^ shall go to her 
tain shares of Ids residuary estate (the produce representative, not to the remainderman. ChU’' 
of a mixed fund) to his son and daughter respec- ivorth v. Hoopei', 1 Bro. C. C. 82. 
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A. by will <levises 500Z, to his infant grandson 
without appointing any time for payment, with 
proviso, that if the grandson dies before twenty- 
one. then the legacy to go over to B. The 
grandson shall have the interest of the legacy 
during his infancy. Taylor v. Johnmn^ 2 P. 
Wms. 20:1 ; Moseley, 98. 

Where an interest in personalty is vested in a 
legatee subject only to lieing divested by there 
}>emg issue of a woman who is past the age of 
chihl-liearing, the court will order payment of 
the income to the lesratee. JLoiovumy l7i re^ 
JDet:ptrt.sh v. Pester, t>rL. J., Ch. 567; [1895] 2 
Ch. 548 : 12 II. 362 ; 72 L. T. BIG—C. A. And 
see Lanndtj v. Tf07Z/V/w.v, 2 P. Wins. 4SL 

"Where Testator not in Loco Parentis.]— 

A bequest of a vested legacy, directed to be paid 
at tivcnty-one or marriage, and subject to be 
divested by death before those events (the testa- 
tor not being in loco parentis), does not carry 
interest until the time for payment. Bullen^ in 
m 12 L. T. (O.S.) 763, 

Where Trust for Accumulation and Gift 

over of Capital only.] — Where legacies are given 
upon trust to accumulate, the interest and divi- 
dends %vill not pass by a gift over of the principal 
sums, unless the court is satisfied, by a reference 
to other clauses of the will, that the interest and 
dividends were omitted in the gift over by 
clerical mistake. Harvey v. Coolie, 4 Russ. 34 ; 
6 L. J. (O.S.) Ch. 84. 

Devise of real estate with the residue of the 
person ni estate upon long limitations in strict 
settlement, including persons unborn. A subse- 
quent ilirectioii that none of the devisees shall 
take or come into possession before the age of 
twenty-five, was held confined to the actual 
possession, and not to operate by way of revoca- 
tion : and therefore, upon the death of the first 
tenant for life under twenty-five, the accumula- 
tion belonged to his personal representative. 
Mimtffomene v. V^wdley, 5 Ves. 522. 

A testator bequeathed to trustees the monev 
secured by a mortgage of Tilt Wood in trust for 
his nephew Pi. T. B., and after devising the legal 
estate in the premises, subject to tlie^trusts and 
eciuities thereof, to the trustees, proceeded to 
provide that, “ If the said R. T. B. shall not live 
to the age of tvyenty-one years, I give the money 
secured on Tilt Wood and the legal estate 
therein, .subject as aforesaid to the trustees of 
my will, to become part of my residuary estate.” 
The will further contained a declaration of the 
testator’s intention that the clauses applicable 
contained in 23 A 24 Yict. c. 145, should apply 
thereto, but did not otherwise contain any 
clause 3-elatiiig to the maintenance of infants, 
or directions as to what was to come of the 
unapplied income of the estates, shares, and 
interests under the will. R, T. B. survived the 
testator, and died under twenty-one. The trus- 
tees of the mortgage debt having received and 
invested (at compound interest) the interest 
thereupon down to H. T. B.’s death, paid a small 
sum of uninvested cash, part thereof, into court 
under the Trustee Relief Act : — Held, on a petition 
by the trustees of the residuary estate for payment 
out to them of this money, that the legal personal 
representative of B. T. B. was entitled to the 
accumulations of interest down to his death. 

,, BueUm/s Bstate, In rcy L. J., Ch. 439- 
^2 Ch. D. 583 ; 48 L. T. 109 j 31 W. k 876. ’ 

, .... '■ , ; 
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Between Death of Testator and Birth of Chil- 
dren.] — Legacy in trust for the children of A., 
to be equally divided between them with benefit 
of survivorship, and a provision for maiuteuance 
out of the interest: A. having no children at 
the death of the testator : — Heid, that after-born 
children would take, and that the interest till 
the birth of a child fell into the residue, 
i Harris v. Lloyd, Turn. & R. 310 ; 24 R. R. 68. 

Devise of the residue of real and personal 
estate, after provision marie for payment of 
annuities and legacies, to the child or children 
of testator’s natural daughter, and in case she 
should die without issue to S. and J. ; — Held, the 
intermediate profits till a child was born should 
go to the residuary devisees, and not to the heir- 
at-law. GiliHon V. B.oijers, Ambl. 96 ; 1 Ves. Hen. 
485 ; 4 Ves. 288, ii. 

Devise of real and personal estate to the first 
: son of A. when lie should attain twenty-one, 
with a direction for his proper maintenance and 
education. A. having no son at the time of the 
will, the testator’s death, or the decree : — Held, 
that the profits of the personal estate should 
accumulate ; and that as to the real estate, it 
was a good executory devise, but that the i:)rofits 
thereof descended to the heir until a son should 
be born, when they should be applied to his 
maintenance. Bnlloeli v. Stonea, 2 Ves. Sen. 521. 

Rents and profits undisposed of belong to the 
owner of the inheritance, or persons entitled to 
the enjoyment. Hophhis v. IlopUns, 1 Ves. Sen. 
268 ; Cas. t. Talb. 44 ; 1 Atk. 581. And see S. C. 
as cited in 4 Bro. C. C. 390. 

Where on an executory devise the words “ all 
the rest and residue” include intermediate 
profits. Gilmn v. Montfort {Lord'), 1 Ves. Sen. 
49 1 . And see Ila vyliton v. Harmon, ante, col.906. 

And Payment of General Legacy.]— 

General legatee of “the sura of I,, long 
annuities .- — Held, not entitled to dividends 
accruing before the expiration of a year from 
the testator’s decease. Chlluer v. jishhirner, 2 
De G. & Sm. 404. 

— - And Payment of Specific Legacy,]— 

Where a testator directs a specific sum to be 
sold, and a certain sum out of the sale moneys 
to be paid to A., and the residue to B., each of 
the^ legacies is specific, and the legatees are 
entitled to share the income of the fund from 
the testator’s death between them, in proportion 
to the values of their respective legacies at that 
time. Jefi'erys' Trusts, In re, 35 L. J., Ch. 426 ; 
L. R. 2Eq. 68. 

- And Conveyance of Land adeemed by 
Contract for Sale,] — When a testator had 
specifically devised certain lands, but such lands 
were contracted to be sold in his lifetime, so 
that the devise was adeemed Held, that the 
rents received between his death and the convey- 
ance of the propert}^ passed to the devisee. Watts 
V. 43 L. J., Oh. 77 ; L, I^. 17 Eq. 217 ; 29 

L. T, 671. 

_ And Completion of Contract to Purchase 
Lands Mortgaged to Testator.]— Where a tes- 
tator, having contracted to purchase an estate 
and taken a transfer of a mortgage on it, specifi- 
cally devised it : — Heid, that the devisee was not 
entitled to the interest on, the mortgage between 
the testator’s death and the completion of the 

L^?670 1 S09 ; 8 
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Gift to Class Class still open,] — Bequest of i that a son who attained twenty-one after the 
residue of real and personal estate to the childi-eii j death of the widow was not entitled to interest 
of A., e(|^ually \yith a bequest over thereof to | on his legacy from her death till he attained 
other persons, if A. should die without leaving | twenty-one. la re, Limati v. Rolls. 62 

issue ; this is a vested interest, defeasible, and i L. J., Ch. 940 ; [1893] 3 Ch. 518 ; 8 B. 293 : 39 
the children, as they are respectively born, shall j L. T. 374 ; 42 W. B. 156. 
take the accruing interest equally. S/iejp/ie?vl v. j 

Ingntin, Ambl. 448. j Where all existing Members have 

___ 1 . •. .1 attained Age.] — In the case of a bequest to a 

Where some Members have attained j class, where all the existing objects of it had 

Age.]— T. gave the residue to trustees, inter alia, i attained vested interests, they were declared 
to lay out oyie-third part in securities, the interest | entitled to the annual income of the whole fund, 

though their shaves might be diminished by 
other objects eoming into being. Testator gave 
a sum of 15,000?., due to him as a charge upon 
an estate, to his trustees, upon trust after making 
, certain payments thereout to accumulate the 
ages of twenty-one, equal | interest thereof for twenty years, and at the 
expiration thereof the trustees to stand possessed 
^.«ivl sum, upon trust to 
certain payments ; and he also directed 
Comhe, 1 that the trusts of the sum of 15,000?. should be 


his niece, and if slie should survive her husband, 
and have issue under twenty-one years of age! 
the trustees were to ap})ly the interest for their 
maintenance till twenty-one, and upon the chil- 
di’en attaining their 

shares of the princii)al to be transferred to them ; _ 

the interest accrued between the elder and the j of 'the interest of the said" 
younger children coming of age, decreed to be | make 
divided between them. Ihmlilm v. 

Bro. C, C. 335. dealt with as the trusts of a certain other term, 

A testator gave 200?. a year to S. for her life, and that, subject thereto, the said sum and the 
and after her decease he gave 6,666?. 13.s-. 4c?. interest and accumulation should be in trust for 
consols to be divided equally among such of her a certain class of children ; and there was a 
children as should attain twenty-one. S. sur- direction that the capital should sink into the 
vived the testator, and died, leaving six children, estate upon which it was charged Held, that 
live <'.f whom had attained tweuty-one in her the accumulated interest only of the said sum 
lifetime : — Hehl, that the testator’s residuary after payment of the sums charged on it was 
legatee was excluded from claiming any portion given to the children specifie<l. 8rott v. Bear- 
of the dividends of the fund. Stones. Harrison, horough QEarV), 1 Beav. 154 ; S L. J., Cli. 65. 

2 Coll. C. C. 715 ; 15 L. J,, Ch. 421 : 10 Jur. 609, Besiduary personal estate was bequeathed in 
Bequest of a personal fund to such of the chil- trust for all the sons and daughters of A. and B. 
dren of N. as should live to attain the age of (who were living), the shares to be vested at 
twenty-one years. X. had three children, two of twenty-one, though ‘‘ not payable or trans- 
whom having attained twentjr-one, applied for niissible” until the death of A. and B. The 
payment of their shares. Under the circum- will contained pcjwers of maintenance : — Held, 
stances of the case the court declined ro pay over that the sons and daughters, on attaining t wenty- 
to them any part of the capital, but allowed them one, acquired vested interests, subject to the 
to receive the interest of two-thirds, without rights of future-born children, and that, after 
pi'ejudice to the claim of afterborn children of N. attaining twenty-one, they were entitled, in the 
Brandon w Aston, 2 Y. & C. G. C. 30. life of A. and B., to payment of their shares of 

Under a disposition by will to the children of the income, though not of the capital. Ellis v. 

A. and B., payable at twenty-one or marriage, Maxwell, 12 Beav. 104 ; 10 L. J., Ch, 266. 
with a limitation over, upon failure of issue in A residuary gift to trustees, with a direction 
the lives of A. and B., it was held that all the to apply such part of the interest as they might 
children without restriction were entitled ; and deem necessary in the maintenance of all and 
an apportionment being directed and the interest every the testator’s grandchildren, the children 
O’clcred t') be paid to those who had attained of the testator’s two sons, until they severally 
twenty-one ; children born afterwards, though attained the age of twenty-one, and to accumu- 
entitled to a share of the capital, were not allowed j late the surplus ; and when and as each of such 
to claim the bygone interest. Mills v. Norris, 5 grandchildren should attain the age of twenty- 
Tes. 335 ; 5 B. li,. 56. one years, to pay to each of them 2,000?. ; and 

W. J. by his will directed his trustees to hold as soon as all and every the said grandchildren 

his residuary estate in trust for his graiidchildren, should have attained their ages of twenty-one, 
who being sons should attain twenty-one, or to pay and divide the trust fund unto and 
being daughters should attain that age or marry, amongst all and every his said grandchildren : 
as tenants in common, with provisions for — Heid, to be a gift for the benefit of all the 
settling the shares of grandchildren born in his children of the testator s two sons, born or to be 
lifetime : — Held, that "the income belonged to born, not confined to children living at the 
such of the gi'andchildrcn as had attained death of the testator, and not distributable 
twenty-one at the time when the income accrued, upon the youngest grandchild for the time being 
to the exclusion of those who were then still attaining twenty-one; but that, on attaining 
infants ; that such infants would not be entitled twenty-one, the grandchildren were entitled to 
to any back income on attaining twenty-one, the interest on ibheir presumptive shares, until 
Jeferg, In ro, Burt v. Arnold, 60 L. J., Ch. another grandchild should be born. 3Iimmaring 
470 ; [1891] 1 Oh. 671 ; 64 L. T. 622 ; 39 W. B. v. Beewr, 8 Hare, 44 ; 19 L. J., Ch. 396 ; 14 Jur. 
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her cliildren who should attain twenty-one, in 
equal shares as tenants in common. He gaye 
powers of maintenance out of the income of the 
share to which any such child might be pre- 
sumptively entitled ; and powers of advancement 
to the extent of one-fourth of the portion to 
which any child should be presumptively en- 
titled. The daughter, by her will, appointed the 
fund ii])ou trust to raise for each of her two 
younger childi'en, F. and M., who should attain 
twenty-one, 2,000^., and subject thereto, as to 
the whole of the fund, to all her children wlio 
should attain twenty-one, in equal shares as 
tenants in common. She died leaving four 
child ren, the eldest of these having attained 
twenty-one ; — Held, that the child who had 
attained twenty-one was entitled to one-fourth 
of the income which had accrued since the death 
of her mother on the whole of the 20,000Z., and 
that she wonld, afterpayment to her of her share 
of capital, be entitled during the minorities of F. 
and M. to one-fourth of the income of the two 
sums of 2,OOOZ. appointed to them in the event of 
their attaining twenty-one respectively. 6rotoh 
V. Foster, L. E. 5 Eq. 311. 

Future Specific Bequest.] — The income of 
chattels real specifically bequeathed, pending 
the vesting thereof, falls into the residue of the 
personalty, liodgmn v. Bectire {Earl), 2 N. E. 
269 ; 1 H. fc M. 376 ; 32 L. J., Ch. 489 ; 9 
L. T. 18. See B C., sub nom. Bectice tBarV) v. 
Hod q mu 10 H. L. Cas. 656 ; 10 Jur. (N.S.) 375 ; 
10 L, T. 202 ; 12 W. E. 625. 

A testator gives a sum of stock to trustees, 
w^bich they are to stand possessed of upon, trust 
for B. G. until he shall attain the age of twenty- 
five years, and are to transfer to him when they, 
in their discretion, shall think proper ; he like- 
wise directs that if D. G. dies without lawTul 
issue before receiving the bequest the stock shall 
sink into the residue of his, the testator s estate ; 
and he bequeaths the residue to W. F., while 
D. G. is under twenty-five years of age. and has 
not had the stock transferred to him, neither he 
nor W. F. is entitled to receive the accruing 
dividends ; hut these dividends must acciunulate 
to accompany the capital in its final destination. 
Gordon- v. Butherford, Turn. & E. 373 ; 2 L. J. 
(O.sp Oh. 50 ; 26 E. E. 183. 

Where a legacy depends on a contingency, 
the intermediate interest between the death of the 
tenant for life and the contingency happening 
does not follow the principal, but falls into 
. residue. Slimo v. Ounlife, 4 Bro. C. C. 144. 

Bequest of 1,OOOZ., the ‘’interest” for A. for 
life, with power to dispose of the' “principal” to 
her children by will, .and if no will, then “ the 
said legacy” to go to her children “at twenty- 
one years of age.” A. died in 1840, and her only 
child attained twenty-one in 1858 : — Held, that 
he was entitled to the intermediate interest 
on the legacy. TJirmton v. Ansten, 27 Beav. 
335, 

A testator directed 6,OOOZ. to be settled on the 
marriage of his daughter, and then went on to 
give it to trustees, with a separate life interest to 
his daughter ; after her death for her children 
on their attaining twenty-one if the mother 
should be then dead ; but if not, then not till 
after her decease ; and if no child should live to 
attain a vested interest, then to fall into his 
residue. And he gave his residue to A. for life, 
remainder to B. Held, first, that the testator 
had made a positive settlement, and the court 


could not add to it in any way : — Held, secomlly, 
that the income .undisposed of after the wife’s 
death fell into the residue : — Held, thirdly, that 
it was undisposed -of income merely, and passed 
as such to the tenant for life of the residue, 
Fnlle.rton v. Martin, 1 Br. k 8m. 31 ; 29 L. J. 
Ch. *469 ; 6 Jur. (2^'.S.) 265 ; 8 W. E. 289. 

A testator bequeathed a sum of 5,OOOZ., bank 
annuities, in trust for such child or children of 
A., a bachelor, as should attain twenty-one, and 
directed that the same and the income thereof 
should be transferable and payable to him, iier, 
or them, on their respectively attaining such age ; 
and in case no child of A. should attain tweiUy- 
one, he directed the bank annuities and unapplied 
income thereof to fall into his residuary personal 
estate, which he bequeathed upon trusts for 
tenants for life, with remainders over : — Held, 
that the dividends accruing between the death 
of the testator and birth of a chi.ld of A. fell into 
the residue as income. Fnllerton v. Martin, 
supra, followed. FdmitnuU^Y, Wauqli, 2 N. E. 
408~'L.JJ. 

Under a bequest in trust for a parent for life, 
and after her death for her children at twenty- 
one, with an executory trust over in the event of 
aE the children dying under that age : — Held, 
that the intermediate income between the death 
of the tenant for life and that of her only child, 
who died a minor, belonged to the child.' B\dq~ 
way V, Ridgioay, 4 Be G. & Sm. 271 ; 20 L. j., 
Ch! 256 ; 15 Jur. 960. 

A testator devised one-fifth part of his freehold 
and copyhold estates to the use of his daughter 
J. for life ; with remainder to the use of all and 
every the child and children of such daughter 
who should attain twenty-one ; with remainder 
over if there should be no child who should 
attain that age. He then bequeathed his lease- 
hold estates in trust for the persons entitled to 
the real estates, and to go in the same manner, 
or as near thereto as the rules of law and equity 
would permit ; and he gave his residuary estate 
upon the same trusts as were declared with 
respect to his real estate, or as near thereto 
might be. J. died in 1851, leaving one child 
only, I-L, who attained twenty-one In 1860 : — 
Held, that the interim income of the fifth 
residuary personal estate followed the residue, 
and became vested in H. at twenty-one. Held, 
also, that assuming the remainder in the free- 
holds was contingent, H., on attaining twmnty-one, 
became entitled.to the corpus of the leaseholds, 
there being no rule of law' to prevent the testa.toi‘’s 
intention taking efect as to them. Held, also, 
that. the remainder in the freehold estates wms 
contingent, and, therefore, that the interim 
income of the leaseholds fell into the residue. 
Holmes V. Prescott, 33 L. J., Ch. 264 ; 10 Jnr. 
(N.S,) 507 ; 11 L. T. 38 ; 12 W. E. 636. 

The interim income subject to the interim 
burden of a contingent si.)ecifiG legacy until the 
happening of the contingency falls into the 
residue of the testator’s estate, or goes to his 
next of kin, as the case may be. , Guthrie v. 
Walrond. 22 Ch. B. 573 ; 47 L. T. 614 : 31 
W. E. 285. 

When Contingency imported by Appoint- 
ment.] — C., havingpoW'Cr to appoint a money fund 
to all and every or any child or children of hers, 
and to the exclusion o*f any one or more of them, 
in such shares and payable at such times as she 
should appoint, and i.u. default of appointment 
to be equally divided between them, her will 
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appointed different Bums to several of her chil- posed of; that case was distinguished from the 
drcii ; iiiici reciting that hei daughter M. had present by reason that the trustees were to cou- 
dechired her intention of becoming a nun, and voy at twenty-one and nothing given before to 
had retired into a convent preparatory thereto, the son. MaM v. Mancl, cited Atnbl. 90. 
she declared that she deemed her patrimony in A testator devised estates to trustees and their 
that case suthcieiit foi hci niainl'enance, but in heirs upon trust to accumulate the rents until the 
case M. should chmige her mind, and return to expiration of the term of twenty-one years, and 
her family and friends, she be(|ucathed to trus- after the expiration thereof to stand possessed of 
tees 1;00()^-, in trust for M, to receive the interest the estates in trust for the second and every 
of the same during her life, and at her decease other younger son successively of his nephcAV W. 
to be divided amongst her children if any ; or in tail male, and failing such issue, in trust for 
in either case of her not leaving the conyent the first and every other son of his nephew H. 
or not leaving issue, the l.OOOZ. to be divided in tail male, with divers limitations over : and 
amongst her three daughters therein named, and he gave a fund of personal estate to be held on 
she bequeathed to her said three daughters any similar trusts. At the expiration of the term W. 
residue of the fund that might be after paying and H. were both living, and each had an oiilv 
the several legacies in her will mentioned son :-^Held, that until it should be ascertained 
Held, that the power authorised an appointment whether there would be a second son of W., the 
to take elfect upon the happening of a contin- rents of the real estates and the income of the 
gency ; and that the interest which should personal estate were undisposed of, and belonged 
accrue ou the l.OOOZ., while the contingency was respectively to the heir-at-law and next of kin. 
undeterrained,passedunder the residuary bequest Waile-Gery v. Handley, 45 L. J., Ch. 712; 

the will. Cauliield Y. Maguire, % Jo. & Lat. 3 Ch, D. 374 ; 35 L. T.*8o — C. A. 

141 ; 3 Ir. Eq. R. 164. Devise of a house and appurtenances to wife 

during widowhood, but that the eldest son, 
Future Specific Devise,] — Devise upon a when twenty-one or married, might have it on 
future contingency, and no intermediate dispo- notice ; the wife having married 'after the death 
sition of the rents and profits, a resulting trust of the former eldest son unmarried, and during 

for the heir. AU.~ Gen, y . Bowyer, 3 Ves. 725 ; the minority, &c., of the existing eldest son. ft 

4 R. R. 132. _ ^ was declared that he would be entitled to the 

Devise when the devisee attains twenty-one, a enjoyment on attaining twenty-one or marriage, 
resulting trust for the heir until that period, and upon giving notice ; the intervening interest in 
by the previous death of the devisee, the remain- the premises and appurtenances, being tindis- 
def accelerated. CIt ambers v. Brailsford, IS posed of , held to fall into the residue of the real 

Ves. 368 ; 11 R. R. 214. and personal estate. Bridgewater (^Bulte) v. 

A. devised lands in trust for B. for life, 2 Ves. Sen. 122. 

remainder in trust for his sons successively, Devise of freehold and leasehold estates to 
remainder in trust fc»r the future sons of C., trustees in trust by rents and profits, or by sale 
remainder over, and the testator provided for or mortgage, to pay debts and legacies which liis 
the disposition of the rents and profits during personal estate should not be sufficient for, and, 
the minorities of those who were to take in subject thereto, in case J. B. should attain twenty- 
future. B. died in testator’s lifetime, and it was one, in trust for him, his heirs and executors : — 
decreed, the contingent limitatipns should enure Held, that the rents and profits till J. B. attained 
as executory devises, and that the profits from twenty-one were not undisposed of, but passed by 
the death of the testator till the birth of a son the devise to the trustees, and were, after pay- 

of B. should go to the heir ; and afterwards, a ment of legacies, annuities, and interest of the 

son being born to B., upon the death of that son debts, to be applied to sink the pi’incipal of the 
it was decreed, that the rents and profits should debts. Pojdiam. v. Aylesbury, XxM.QS. Report 
belong to the heir, until some person should of this case corrected in 11 Ves. 662. 
become entitled under the limitations of the 

will. Hopkins V. Hojjhins, 1 Atk. 581 ; 1 Specific Devise of Lands charged with 
Ves. Sen. 268 : Cas. t. Talb. 44. A corrected Legacies ~ Rents received after Death of 

copy of this case was stated by Lord Lough- Testator and before Sale.] — A testator who died 

borough, in Ha-bergham. v. Vincent, 4 Bro. C. C. in January, 1887, by his will dated in Augiist, 
390 . ' 1879, gave his real estate at North and South 

The resulting trust of a freehold, to support Colli nghani and his residuary real estate to his 
remainders of a trust, may connect with the nephew, “ he also paying thereout the following 
limitation in tail, though not created together legacies : that is to say, the legacy or sum of 
with it. There may be a resulting trust under a LOOOZ. to my trustees to be held by them iipon 
trust to appoint contingent remainders for the the trusts hereinafter declared concerning • the 
heir-at-law, in the sanJc manner as under an same ; the like legacy or sum of LOOOZ. to the 
executory devise. S. C., 1 Atk. 597. * four daughters of my late niece Mary Holroyd 

Lands were devised in trust to maintain an in equal shares ; and the legacy or sura, of 200Z. 
infant till twentv-three, and then to convey to my niece Sarah Woodrufi;, to whom I give and 
them to him, and if he die before, to convey bequeath the same respectively.” The testator 
them to another. The infant is not entitled till directed that such legacies should be paid at the 
twenty-three, and as the estate is not devised end of six months after the death of his sister, 
over if he dies under, the surplus of profits will and he directed his trustees to stand possessed of 
go to testator’s heir. Tilly v. Simpson, Moseley, the sum of 1,OOOZ. thereinbefore directed to be 
244 . paid to them and “charged on my Collingham 

" Term to raise portions, and the trustees to estate,” mpon certain trusts. The question was, 
hold the estate till the son attain twenty-one, whether the testator’s nephew was liable to 
and then to convey to the son, there being no account for the occupation rent of so much of 
directions as to the intermediate profits : — Held, the testator’s real estate at North and South 
that they should go to the heir-at-law as undis- Collingham as was in his possession or occupa- 

VOL. XV. 
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tioii at the date of the testator’s decease for the 
jteriod between that date and the completion of 
the sale of that estate by the direction of the 
court, and with any profits made by him in j 
respect of the crops and other produce of the | 
estate during such period : — Held, that the testa- 1 
tor’s nephew w'as not a trustee of the legacies 
for the legatees, but that the same were merely 
charged on the Korth and South Collingham 
estate ; and that that being so, he was not 
liable to account for the back rents and profits 
thereof. Olirei\ In re, Xewhdd v. MecJiift, t!2 
L. T. 

Where Fund set apart for Contingent Legacy.] 

— Where an annuity for a term of years forms 
part of a residue, the executors, until they can 
sell it, must invest the payments, and interests 
of the investjnents will belong to tenant for life 
of the ]‘esidue. Where sums are set apart to 
answer contingent legacies, the interest of them 
until the contingency happens is part of the 
income of the residue. Where the interest of a 
legac3" is directed to be accumulated beyond the 
legal period, the interCvSt of the legacy and the 
accumulations after that period, and until the 
time of payment, is part of the capital of the 
residue. Crawleij v. Cmioley^ 7 iSim. 427 ; 4 
L. J., Ch, 265. 

Portions of a fund constituting the residuary 
personal estate of a testator were set apart by 
his exeeutoi-s to meet contingent legacies payable 
on infants attaining twenty-one : — Held, that 
the tenant for life of the general residue was 
entitled to the income derivable from those por- 
tions of the residuary estate set apart until such 
capital, or portions of it, were wanted for the 
})ayment of those contingent legacies in case 
they should become payable: — I-lelcl, also, that 
the tenant for life was not entitled to the income 
wliich might have been derived from what was 
clearly necessary for the payment of debts and 
legacies out of the capital of the residue. AU- 
li uaen V. Wlilttell, 86 L. J., Ch. 929 ; L. E. 4 Eq. 
295 ; 16 L. T. 695. 

Testator ordered his trustees, out of certain 
funds, to pay to -liis wife what should be to be 
returned to her of her portion, and to invest 
the residue in funds to pay her the interest for 
life, then to pay the interest to his niece for life, 
then to pay the principal to her children if any ; 
if not, to the younger children of H. if any ; if 
not, to tlie defendant W. ; and gave the residue 
of his elfects to his wife. The niece and nephew 
had neither of them children ; the intermediate 
interest from the death of the niece to that of 
the liephew, shall not follow the principal, but 
fall into the residue, and go to the wife’s execu- 
tors as personal estate of the testator undis- 
posed of. Wifwlkam. V. Wy/ullimi. 3 Bro. C. C. 
58. 

Gift by will of various annuities, with a direc- 
tion by the testator that a sufiicient part of his 
personal estate should be invested in 3 percent, 
consols to meet the annuities, and that on the 
deaths of the annuitants the amount respectively 
set apart to answer these annuities were to sink 
into residue. The testator bequeathed the residue 
of bis estate as to two equal fourth parts thereof 
to his wife absolutely, and as to the other two 
equal fourth parts thereof upon certain trusts for 
the ]:)ersons in his will named. The testator made 
a codicil to his will whereby he directed that the 
annuities should not commence till after the 
death of his wife. On bill ' filed by the annul- 
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tants asking for a sufficient sum to be set apart 
to meet these annuities, the question ^Ya,s raised 
who w^ould be entitled to the income thereof 
during the life of the widow : — Held, that such 
income formed part of the residuary estate of 
the testator. Oranley v. Dixon^ 3 Jur. (n.s.) 
531. 

A testator appointed executors and trustees, 
and bequeathed to his trustees the sum of 750Z. 
upon trust to pay and divide the same amongst 
certain persons "contingently upon their surviv- 
ing him and attaining twenty-one ; and in 
default of any such person attaining a vested 
interest he directed that the 750Z. and the invest- 
ments representing the same should fall into his 
residuary personal estate : and he gave his resi- 
due not thereinbefore otherwise disposed of to 
his trustees upon trust to convert the same, and 
I out of the moneys thereby arising pay his debts 
' and legacies, and invest the residue of the same 
moneys, and pay the income to his wife for life, 
i The persons contingently interested in the 750L 
were infants : — Held, that as the 750Z. was by 
the terms of the will directed to be set apart for 
the benefit of the contingent legatees, there was 
a gift to them of the intermediate income, which 
was therefore applicable for their maintenance. 
Iledhoh^ In, re, Muffle v. Medloeh, 55 L. J., Ch. 
738 ; 54 L. T. 828. 

The circumstances that trustees are directed 
to invest a fund and pay the same to legatees 
upon a contingency, with an accruer clause, and 
that there is no direction that the fund shall fall 
into residue upon failure of the trusts, indicate 
sufficiently that the severance is for the benefit 
of the contingent legatees, who are therefore 
entitled to interest or income (as the case may 
be) until payment. Medloch, In re, Muffle v. 
lied, loch (supra) followed. Snaitli, In re, Snaith 
V. Snaith, 8 E. 561 ; 71 L. T. 318 ; 42. W. E. 
568. 

Where a contingent deferred legacy has been 
severed from the general estate of the testator, 
such severance wdll not entitle the legatee to 
interim interest thereon unless the severance has 
been necessitated by something connected with 
the legacy itself. A testator by will, after 
giving his real and personal estate to trustees 
upon trust for sale and conversion and payment 
of debts and legacies, directed the trustees to 
stand possessed of the residue of the trust 
moneys upon trust, in the first place, to pay 
thereout 1,500Z. to be equally divided between 
such of six legatees whom he named as should 
be alive at the death of A. B. ; such shares to be 
paid to them respectively on attaining twenty- 
one or marriage. And as to the rest of his resi- 
duary estate upon trust for X. Y. A. B. and the 
six legatees all survived the testator and were 
still living. The trustees having set apart and 
invested 1,500^. to meet the legacy, X. Y., the 
six legatees, and the next of kin of the testator, 
ail claimed to be entitled to the income thereof 
during the life of A. B. Held, that such 
income passed under the gift of the rest of the 
testator’s residuary estate, and that X. Y. was 
entitled thereto duiing the life of A. B. Jud- 
hln\s Trusts, In re, 53 L. J., Ch. 496 ; 25 Ch. D. 
743 ; 50 L. T. 200 ; 32 W. E. 407. 

For Vested Legacy.]— When a legacy is 

severed from the residue for the benefit of a 
tenant for life and a remainderman, the resi- 
duary legatees cannot claim the income accruing 
after the death of the tenant for life, though the 
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rcmaincleniian has not yet attained^ a vested j to B., except when tl 
interest in the legacy. J^idu}(iu v, li.iduimi^ 40 | residue exceeded the 

4. T 4.1 4. . 4, .. . I annuities. Cammmor 

A testatrix directed the trustees of funds over I 

w^hich she had a power of appointment, from and | Future Eesiduary 
immediately after her death, to stand possessed | quest of the residue of 
thereof, to raise thereout o,0()0^., and to pay the ' he attain twent\-.one 
same to the five children of her deceased sister in late. Tremniofi v vl 
equal shares, the shares of sons to be paid at Where there is* a < 
twenty-one, the shares of daughters at twentv- devise over on a con 
■one or marriage, and to apply the income arising entitled to the rents 
from the residue of the funds as in the will tingency happens. S/i 
mentioned ; — Held, that this was a vested legacy, 450, And see LimtJier 
that it was severed from the remainder of the A residuary estate w 
trust funds, and that the legatees were entitled instance, to be paid int 
to the interest of the fund set apart to answer it. on attaining the ao-e < 
J)}(.H.d(is V. J/z/rrrt;?/, I N. B. 429 ; 32 lu. J,, Ch. not till then, unless 
151 ; 11 W. E. 359. property then to be sei 


XT 1 J. -r • f, ^ yjix iicjL null UVl Uilil- 

Under an executory devise Of a life interest in dren ; the legatee, on attaining the age of 
real and personal estate, to take effect upon the ! twenty-one unmarried, was held entitled to the 
death of an annuitant, the surplus rents and I income and the accumulations thereof, v 

dividends which accrue due during the lifeof the I 3 Y. & Coll. 171 • 7 T. J liiv 


dividends which accrue due during the lifeof the I 3 Y. & Coll. 171 ; 7 L J Ex Eq 
annuitant belong to the parties entitled for life. 1 20. ’ 

But a specific devise, liable to be resorted to for Devise to A., an infant, for life, and his first 
payment of the annuity, will not contribute pro and other -sous in strict settlement, with re- 
rata to the annuity so as to increase the amounts mainders for similar estates 
of. the surplus rents and dividends. Thornton v. directed, 

Thornton, 3 N. E. 23. r 

The interim interest from a fund set apart to purchase, 
meet future vested legacies, which do not carry " 
interest in the meantime, 
income of residue, and must. 


. , the will farther 
. during the minority of the A. family,’* 

I an accumulation of the rents to be laid out on a 
, , ' , “ until the minor arrives at the full age 

of twenty-five years,” and then “ the heir to take 
is capital and nor full possession of this estate.” A,, being re- 
therefore, be siduary legatee, is entitled absolutely to the 
invested, and the income only of such investment accumulation. Bingley v. Broadhead, 8 Ves. 
paid to the tenant for life of the residuary estate. I 415. ’ 

'The rule adopted in A V. (supra), i Testator, after bequeathing an annuity and 

in reference to contingent legacies, has no appli- j goods to his wife for her life, directs the whole 
•cation to vested legacies. Whitehead, In m ! of his fortune, in default of his own issue, and of 
Peacoelt Lneas, 63 L. J., Ch. 229; [1894] 1 j a second son of his brother, and second son of his 
Ch. 678 ; 8 E, 142 ; 70 L. T, 122 ; 42 W. E. 491. | sister, to be divided between the plaintific and 

1 the defendant, making the latter the residuary 

For Annuity— Deficiency followed by ! legatee Held, that 'under the words “whole 

Surplus— Eight to Arrears.]— A testator gave I fortune,” the interest of the moiety, till tlie 
his whole estate to trustees to sell, and after determination of the contingency, did not belong 
payment of debts, expenses, and certain legacies, to the plaintiff ; and that the residuary legatee 
to pay out of the residue two annuities of 400Z, was entitled to that and the reversionary interest 
each to F. and ?., and one of 200Z. to B., for in the goods left to the wife. Mitfonlw. Wtoher^ 
their respective lives. And for the better fulfil- 1 2 Ken. Oh. 61. And see Green v. JSkbis, infra, 
mont of that purpose, he directed them to vest 'land Heaths, Perry ^ Z Atk. 102, 

■sufBcierit capital sums on securities ; and if the i 

residue should not be sufficient, to vest whatever 1 Distinction between Profits of Eeal and 
residue there might be, and pay the dividends to the ' Personal Estate,]— A testator gave his real and 
.annuitants in the same proportions ; and if more i personal estate to trustees upon trust to pay the 
than sufficient, to vest the surplus, and divide it income to four persons for life as tenants in 
•and the capital sum set apart for the annuities, common, and after the death of the survivor to 
as the same should become tangible by the death sell the real estate and stand possessed of the 
of each annuitant, among other residuary legatees, proceeds and of the stocks, funds, and securities 
B. predeceased the testator. The residue did not upon which his personal estate should then be 
yield sufficient income every year to pay F. and invested upon certain trusts for a class of 
P. 4()0Z. each. On the death of F., her personal | children. By the death of one of the four his 
represontativc.s and P. claimed payment of all j portion of the income became released, and was 
the arrears out of the then enlarged income of accumulated until the death of the survivor of 
the residue Held, by the Lords, that F. and P. the four ; — Held, that the accumulation of the 
were entitled to payment of 400Z. each only in real estate was undisposed of and passed to the 
those years in which the income of the residue heir, but that the accumulation of the personalty 
was sufficient ; that when in any year that income passed as residue to the children. Bralteletfs 
was more than sufficient the excess belonged to Bstate^ In /y, 19 Beav. 395 ; 2 W, E. 613. 
the resitluary legatees ; that on F.’s death half There is a material difference between the 
the capital of the residue became divisible among profits of a real and personal estate ; rents 
them, ami then P. became entitled to the income never can become part of the personal estate, 
in each year of the other half ; but when in any j but the profits of the personal estate are the 
year this income exceeded 400Z. the excess estate itself. Tn the case of real estates, the 
belonged to the residuary legatees, and neither thing itself is not disposed, of, but descends till 
P. nor F.’s representatives were entitled to any the contingency happens ; personal estate neither 
payment of arrears. No benefit accrued to the descends nor goes, to the next of kin, but is 
rxesiduary legatees from the lapse of the annuity vested in the executor. Testator bequeathed 
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rcsiduaiy personal estate' to his daughter B. (an 
infant)/ to be paid to her at twenty-one or 
marriage : and if she should die before twenty- 
one or marriage, he bequeathed the same to such 
son of E. as should first attain twenty-one : and 
if no son attnin twenty-one, then to F. F. died 
under twentj’-one, and unmarried : — Held, that 
the interest of the residue, from the death of F . 
to the time it will vest in the son of E., who is 
an infant, must accumulate, and is part of the 
residue, till the bequest to the son vests. 

Y. 2 Atk. 47H. 

A residuary devise of realty does not carry 
with it income not expressly disposed of, but it 
results to the heir-at-law as undisposed of. 
Becus. as to personalty, a residuary bequest of 
which, or of a share of which, carries with it ex 
vi termini all the income of such residue or share 
of residue, though not exprevssly disposed of, for 
the benefit of fhe legatees. Therefore, where a 
testator gave the residue of his real estate to uses 
commencing with an executory devise to an 
unborn person, and gave two-thirds of the residue 
of his personalty to trustees upon trust to invest 
in real estate, to be settled to uses, which were 
the same as those declared of his rcsiduarv 
realty : — Held, that the ordinary rule applied to 
the intermediate income of each class of jn-operty. 
As to the realty, that there was an intestacy as 
to such income, and it resulted to the heir-at-law. 
As to the })ersonalty, that there was no intestacy, 
and that the income should be accumulated, and 
be added to the corpus to be laid out in land. 
Hodfjsoii V. Beat he {EarJ^^ 2 N. E. 2B8 ; 1 Hem. 
A M'. ; 32 L. J., Ch. 489 ; 9 L. T. 18. But 

see 8. 0. varied on appeal as to the residuary 
personal estate, sub nom. Bectire (Bari) v. 
Hodgson, 10 H. L. Cas. 650 ; 3 N. E. 654 ; 10 Jur. 
(X.S.) 373 ; 10 L. T, 202 ; 12 W. E. 625. 

Future Residuary Devise.] — The testator 
devised all his real estate to a trustee, upon trust 
to pay the rents to A. foi* life, and after his death, 
and after the happening of a certain contingency, 
to settle the estate upon B. A. died before the 
contingency happened : — Hekl, that the inter- 
mediate rents belong to the heir-at-law of the 
testator. Wills v. Wills^ 1 Dr. & War. 439 ; 4 
Ir. Eq. XL 531. 

Testator devised the residue of his real estate to 
a trustee in fee, upon trust to accumulate the 
rents until one of his grandsons should attain 
twenty-one, and in case his grandson T. should 
attain that age, upon trust to pay to him the 
future rents for life, with remainder to his eldest 
son who should attain twenty-one, remainder in 
default to another grandson. And the testator 
be(iueathed the'residue of his personal estate to 
the same trustee, upon trust to accumulate until 
one of his grandsons should attain twenty-one, 
and then to pay the dividends arising from the 
aggregate accumulations of his (the testator’s) 
residuary real and personal estate to T, from and 
after his age of twenty-one for life, and after his 
decease to paj" the principal of such accumula- 
tions to his eldest or only sou. One of the 
testatoi^’s grandsons attained twenty-one three 
years before T. arrived at that age : — Held, that 
the rents of the real estate during the intervening 
period were undisposed of, and passed to the 
heir-at-law. Marriott v. Turner, 20 Beav. 557. 

A testator, by his will dated in 1851, after 
making divers specific devises and bequests, and 
giving a life interest to his wife in his residuary I 
real estate, devised such reskhiary real estate,! 


after the deatli of life wife, to his trustees in 
trust for his grandson during his life, and from 
anti after his decease in trust for “ all and every 
his child and children who shall attain the age 
or respective ages of tw^enty-one years, and his, 
her, or their heirs and assigns for ever ” : but in 
case there should be no child of his grandson 
who should attain the age of tw^enty-ohe years, 
then, as to the same residuary real estate, upon 
trusts over as hi the will mentioned. The will 
contained a gift of the residuary personal 
estate, but it wns distinct from the above devise, 
and upon different trusts from tliose declared 
concerning the real estate, although sonic of the 
trusts w'ere the same. The will also contained 
pow'crs for the trustees to grant leases, and 
apply the rents and profits of the real estate 
in making repairs. The testator died in 1853, 
and his widow'' died in 1866. The grandson died 
in October, 1807, leaving an only child, wiio w\as 
burn on the 11th February. 18()4. The question 
arose whether the accumulated rents accruing 
between the date of the death of the testator's 
grandson and the time wiieii the grandson's only 
child attained the age of twenty-one years, 
were undisposed of by the will or passed to 
such child ; — Held, that the accumulated rents^ 
belonged to the testator's heir-at-law*. Held, 
further, that the doctrine of attraction, as 
established by Genery v. Fitzgerald (infra) and 
BnmUe, In re, Williams v. Murrell (infra, col. 
1771), did not apply. Williams, In re, Spencer 
V. Brir/Iiouse, 54 L. T. 831. 

Eeal estate w*as given to F. W. E. in tail ; 
and failing issue, or in the event of F. W. E.'s 
death before returning from India, it was to> 
sink into the residue of testator’s estate, wiiich 
w*as given to F. E, The trustees invested 
rents in real estate at and after the death of 
testator, and on the death of F. '\V. R. without 
issue in India, his personal rej^resentative claimed 
the investments ; but held they belonged to the- 
residuary devise and legatee. Bohertson v. Dews- 
bury, 5 Jur. 260. 

A testator devised a freehold to trustees for 
the benefit of E. for life for her separate use,, 
and after her death upon ti'usts for such of the 
children of E. as being sozis should attain tw-enty- 
one, or being daughters should attain that age or 
marry. E. died after the testator, leaving an 
infant daughter wiio did not marry before- 
attaining twenty-one : — Held, that the legal 
estate w'as in the trustees, and the daughter of 
E. took the property on attaining tw'-enty-one,. 
but the interim rents w’ent to the residuai'y 
devisee. Eddels, In re, 40 L. J.. Ch. 316; L. E.. 
11 Eq. 559 ; 24 L. T. 223 ; 19 w! E. 815. ' 

Future Gift of a Mixed Residue.] — Under an 
executory devise of a residue of I’cal and personal 
estate, the intermediate rents and profits of the 
real estates pass as w'ell as the interest of the 
personalty. Genery v. Fitzgerald, Jac. 468 : 23- 
E. E. 12L 

Devise of the residue of real and personal 
estate, after provision made for payment of 
annuities and legacies, to the child or children of 
testator’s natural daughter, and in case she should 
die w'ithout issue to S. and J. : — Held, the inter- 
mediate profits till a child was boim should go to- 
the residuary devisees, and not to the hei^-at-law^ 
Glbso7i v. Bogers, Ambl. 96 : 1 Ves. Sen. 485 ; 4 
Ves. 288, n. 

A. by his wfill devised all his lands, ckc., and 
' all other his real and personal estate, upon trust 




&C. and upon further trust, notwithstanding any the settlement, in default of appointment of 
limitation of uses or trusts thereinbefore men- them by T. :~-Held, by the I.ords, first (partly 
tinned, at discretion to_ sell and convey the same, affirming a decree made on that bill), that the 
•except the messuage given to his wife, and as to plaintiffs were entitled to the rents of the copy- 
the money to arise nY)on such sales, upon trust to hold estate under the residuary devisee ; 
add the same to his personal estate, to constitute secondly (partly reversing the decree), that no 
;a part thereof. The testator then gave the adjudication could be made in the cause as to 
residue of his personal estate, upon trust, after the rents of the freeholds, the question as to 
payment of debts, <S:c., and expenses of manage- them being between co-defendants. Sanford 'V. 
nient ami repairs, to be accumulated,, by way of dfomc/?, 11 Cl. & F. 6G7. And see S. Cnom. 
compound interest, until J. C. should arrive at 3IorrieeY. Lanr/Jtam, 11 Sim. 260 ; 10 L. J., Ch. 
the age of twenty-four years, and then upon B8 ; 6 Jnr. 33tlr.' S. C. nom. Jlorrlk' v. Sandford 
trust to convey, assign, &c., to J. C. (upon his 8 Jur. 967. And see S, C. at law, 8 & W. 

giving security, &c., for the regular payment of 196 ; 10 L. J., Ex. 289. 

the annuities thereinbefore bequeathed) all the Gift by the testator to his wife for her life, or 
legal estate and interest in all his freehold, copy- until her second marriage, of the interest of his 
hold, and leasehold messuages, lands, &c., and all real and personal estate, which, whether arising 
other his real and personal estate and effects not from rents or public securities, was to be applied 
thereinbefore devised and bequeathed, &c. The for the benefit of herself and children ; and if 
testator also directed thrit his trustees should, for she married again, he declared that her power 
the purpose of J. C.’s education, appropriate out and benefit under his will should cease ; and 
of the income of the testator’s personal estate a when thirty years were expired, he ordered all 
sum not exceeding 800Z. per annum until he his property, both freehold and leasehold, to be 
■should attain twenty-one years of age, and after- sold, and two-thirds to be divided among his 
wards 1,500Z, per annum until he should attain children living at that period or their heirs, and 
the a.ge of twenty-four ; with limitation over in one-third to be invested for the benefit of his 
•case 5 . C. should die without issue before he wife ; and after her decease, he bequeathed such 
attained the age of twenty-four : — Held, that the third to his chiklren then living and to their 
benefit iritcncled to be given to J. C. was the heirs ; — Held, that the gift at the end of thirty 
produce of a mixed fund of the real and personal years was not liable to objection on the ground 
■estate of the testator, and that the rents of the of remoteness ; that there was no substitution of 
real estate until J. C. attained twenty-four did the legatee created by the gift to the children 
not result to the heir-at-law of the testator as “or to their heirs,” but that the word “or” 
undisposed of, but passed to J, C. as part of must be read “and”; and that the children of 
the fund given in trust. Aeheri^ v. Pliip^pa, 9 the testator living at the end of thirty years 
Bligh (N.s.) 430 ; 3 Cl. k. F. 665. Keversing (who were also the same children as were living 
on this point 5 Sim. 44 ; 1 L. J., Ch. 96. at the death of the widow) were entitled to the 

T. settled his freelnfid estates (subject to ap- proceeds of the sale of the estate, and also to 
pointment) on himself in tail, I’emainder to L. the intermediate rents after the death of the 
and his sons in strict settlement, remainder to 0. widow and before the expiration of the thirty 
for life, provided that if L. or any issue male of years. Lachlan v. Reynolds^ 9 Hare, 796. 
his botly sliould become entitled in possession to A testator devised his residuary real estate to 
his father’s family estates, then tlie uses before trustees, on trust to pay the. rents to his wife for 
declared of T.’s estates for the benefit of him or her life, and upon her death to apply the rents for 
them who should so become entitled, and for the the maintenance of his daughter, and to accumu- 
benefit of his or their issue male, should cease,#; late the surplus, and on the daughter attainiug 
and those estates should go over, as if the person 1 twenty-one, to pay to her the accumulations and 
or persons so becorai Jig entitled were dead with- 1 the future income for her life, and'! upon her 
out issue male. L. having afterwards become death on trust to convey the residuary real 
entitled in jjossession to " his father’s family estate unto and equally between all and every 
estates, T. by his will appointed his said estates her child and children who should live to attain 
to H. (the eldest son of L.) and his sons in strict twenty -one, as tenants in common in fee, but in 
settlement, remainder to the heirs of A., deceased, case his daughter should die without leaving any 
provided that if any tenant for life in possession child or children who should attain twenty-one, 
under the will sliould liecome entitled in posses- 1 then on trust to convey the residuary real 
Sion to L.'s family estates, his interest in the | to such person or persons as the daughter should 
devised estates should cease, and those estates j by deed or will appoint. And by another clause 
go over to the ]^er.son next in remainder under | the testator bequeathed liis residuary personal 
the will, as if the tenant for life were dead. The estate to the same persons as trustees, on the 
testator devised his copyhold estate upon such same trusts as those declared of the real estate, 
trusts as would nearest coiTcspond with the uses except the clause as to maintenance and accumu- 
and ti'usts of his freehold estates, and then gave lation. The will contained no disposition ot the 
all the residue of his real ami personal estates to income of the realty or the personalty during 
M. and W., their and each of their heirs, execii- the suspense of vesting.^ The daughter survived 
tors, (kc.. absolutely in equal third parts. On the the testator and his wife, ^ and died leaving an 
testator’s death, in 1824, H. entei’ed upon his only daughter, who was an infant.^ i he testators 
estates under the will, and in 1833 he became daughter had, by her will, exercised the power 
entitled in possession to .L.’s family estates, and of appointment in favour of other persons m the 
had no son. A bill was filed by the residuary event of her leaving no child who should live to 
legatees chaining the rents of all the estates attain a vested interest under the trusts ot up 
accruing between 1833 and L.'s death or his father’s will:— Held, that the testator 
having a son against A.’s heir, who claimed the effect mixed up the whole of his proper y 
same rents, and against C. and B. (second son of mass, and that the rule m Qemry v. 

L.), who claimed adversely to each other the rents (supra) applied; and that, consequently, tm 
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Criminal Law relating to.l — See Criminal 
Law. 

Seduction,] — See Master and Servant. 

OtKer Hatters relating to.] — See Husband 
AND Wife— -International Law. 
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COMMISSIONERS. 

See CBOWH—PUBLIO OFFICER. 
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interim rents o£ the real estate, until the happen- 
ing of the contingency, as weU as the interim 
income of the personalty, must be accumulated, 
and follow the destination of the corpus. Bu m Me, 
III re, WUlitime v. Murrell^ 52 L. J., Ch. 631 ; 
23 Oil. D. 360 ; 48 L. T. 661 ; 31 W. R 605. 
And see Bective (Earl} v. IIodffso% sxipm, col. 
1767. 

25. L33GI-ACY BvTY-See Revenue. 

H. J, N. 


WINDING UP. 

See COMPANY. 


WINDMILL. 

EASEMENT. 
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TION OP. 


1772 


WINDOWS. 

See EASEMENT. 


WINE. 

See INTOXICATING LIQUORS. 


WITNESS. 

In Bankruptcy Casec.]— &<! Bankbuptoy. 
In Criminal Cases.] — See Cbiminal La'sy. 
In other Cases.] — See Evidesce. 


See DEED AND BOND— SETTLEMENT- 
STATUTE — WILL — and other sjiecifie titles. 


WORK AND LABOUR. ^ 

I A. Contracts fob, 1772. 

I B. Performance op Work. 

1. Inijjlled Conditlo ? i .' i , 1780 . 

2. Time /()}• Pe)f or man ce , 1785 . 

3. JPmalties for Kou - Pcrformance ., 1785. 

4. Bfwiages for Breach of Contract — See 
Damages. 

5. Bediwtkrm — See infra, Remuneration. 

6. Liability of Employer for Xcyliyence (f 
Worhinen—See Master and Servant* 


I C. Property in Materials. 

1. Bights of Employer, 1788. 

2. Bights of Person Emgyloyed- 


■Sac Lien. 


1 D. Remuneration. 

1. Beeovery of-— Amomit, 1725. 

2. When Contract Iinidicd, 1791). 

3. Under Special Contracts. 

a . Grenerally, 1801. 

b. Deviations and Alterations, 1802. 

c. Extras, 1804. 

4. Completion of Contract, \808. 

5. Subject to Certif cates, 1813. 

6. JDednctio7is,\8'2,7. 

1 E. Pleadings and Evidence, 1828. 

A. CONTRACTS FOR. 

; By Tender and Acceptance— When a Binding 
Contract.] — A tender and acceptance may 
amount to a contract, although the acceptance 
refers to a formal contract to be drawn up after- 
wards. Lewis V. Brass, 8 Q. B. D. 667 ; 37 L. T. 
738 ; 26 W. R. 152— C. A. 

A defendant sent in a tender to do work for 
the plaintiff. The plaintiffs agent replied, 
accepting the tender, and adding, ‘‘ The con- 
tract will be prepared by,” &;c. :— Held, that the 
tender and acceptance formed a complete con- 
tract. Ib. 

A., a railway contractor, met -B. and several 
others, in order to receive tenders with reference 
to certain work. A. read a specification with 
reference to the work ; after wdiich B. and the 
others handed in their tenders. B.’s tender was 
signed with his name ; hut there was no evi- 
dence that it was in his handwriting : — Held, not- • 
withstanding, that such tender, taken with the 
specification, sufficiently pi*oved the, contract, 
Allen V. Yoseall, 1 Car. & K. B15. 

A contractor sent in a tender to a railway 
company for the execution of part of the w’orks 
either with a double or single line of rails. He 
w^as informed, in writiug, by the engineer of the 
company, that his tender was accepted ; and 
that intimation w^as confirmed by the directors, 
upon his attendance at one of their board 
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meetings, but no document accepting the tender ; the wholesale trade for sale bv tender the stoch 
was executed by the company, in such a manner I in-trade of E, & Co., , 
as to be binding at la,w ; nor was anj^ conclusion i “2:1 I,,!, 

ever come to whether there should be a single j at a discUunUin^oneiol 
or a double line. The railway was afterwards ' * ’ - 

abandoned, and the contractor then tiled a hill, j w 
seeking to have a binding contract executed by I 
the company, or to recover from them the loss } 

which he had sustained in preparing for the! - 1 -— 

works : Held, upon demurrer, that he had no 1 the circular was oiilv an invitation for offer 
claim to relief in equity upon the g ’ .. .. 

of the case ; and that an allegation, unsi 
by any additional facts, that the company hehl j v. 
money in their hands for the purpose of paying i 5( 
the plaintiff, and were trustees of it for" his 
benefit, under an instrument in writing, > ■ 
sufficient to sustain the bill. Jaclisoa v. 2 
Wales i2y., 1 H. «& Tw. 75 ; 6 Eailw. Cas. 112 
L. J., Ch. i)l ; 13 Jur. 69. 


, amounting as per stock 
book do 2,503^. 13^. 1^., and which would be sold 
, t. They also stated in the 
circular the day and the hour when the tenders 
’ould be received and opened at their offices. 
The plaintiffs made a tender which they alleged 
was the lowest, In an action against the defen- 
dants for not accepting such tender : — Held, that 

general merits j that there was no implied undertaking by the 
supported I defendants to accept anv tender at all. Spencer 
' \IIardlnff, 39 L. J., g 7 P. 332 : H E. 5 €. P. 
.61 : 23 L. T. 237 ; 19 W. E. 4S. 
j Evidence of usage in a trade where the plain- 
was^not I tiff’ sent in to K. (the agent of defendants) a 
V. JVorth I tender for the execution of certain buildings 
112 ; 18 j Held, that the judge was right, on the evidence 
i before him, in concluding that according to the 
! custom in the trade, the plaint ifi:’s being the 

"When not under Seal.] — The agent of a i lowest tender, had been accepted, although N. 

railway company made a verbal agreement with had no absolute aiithoritv to accept the lowest, 
the contractor for the line, that if he wmuld build Pauling v. Pontifex, 1 E. 6-1. 
on the land of the company some cottages more 

o,000Z Ihe cottages were acoovdmgly built, and g ^ ^ g; g 

Ti'T. T?f HeW, a contract fol- the sale of goods within s. 1 7 

left them on tl.e land, and the apn of the of the Statute of Frauds; and that B. could not 

w °f' sue A.-s executor for work and labour done and 
tractor that he should be pul 501)/. a year tor , materials provided for the testatrix. Lc^e v. 
the cottages by way of rent, with an option to i ]S * g 972 • % LI OB <>.19 . 7 

the oomppy to purchase them for 5, TOO/. This 1302 ; i I f. 546 ^9 W.E. 702. ’ 

agi'eemenpvas confirmed by a resolution of the ^ ^ ^ 

boai-dot directors. Ihe prapany paid tp cUO/. ^he defendant printed it but the defendant 
a year foipome years, and tlmn rehised to pay ; | :-Held, to be a contract for 

-Hpi, that the claim of the contractor being and labour and not for the sale of goods 

simply tor mymont of money could not be (jl v. 

entorcec in the court ot chapeiy ; and that j H. & N. 73 ; 25 L. J., Ex. 237 ; 2 Jur. 

pough tp contractor was unable to sue at Ip gos ; 4 W. il. 557. alio Sale of Goods. 

because the agreement was not under seal, he ^ ^ 

did not thereby obtain an equity to enforce a 

claim for money. Crampion. v. Varna Ry., 41 Agreement not to Tender— Validity.]— Ten- 
L. J., Ch. 817 ; L. E. 7 Ch. 562 ; 20 W. E. 713. ders for the supply of stone were invited by a 
See aha Company. corporation. Four neighbouring quarry owners 

Held, also, that inasmuch as the contractor entered into an agreement to supply the stone 
did not act^ in ignorance of the rights of the in certain proportions inter se, and that the 
company, he could not claim compensation for plaintiffs should make the lowest tender to the 
having been induced to build on the laud of the corjioration. The plaintiffs entered into contracts 
company. Ib. with the other quariy owners to purchase the 

proportion of stone agreed upon from each. 

When a mere Proposal.] — Guardians Notwithstanding the agreement, one ^ of the 

issued an advertisement stating that they would quarry owners sent in a tender, which was 
receive tenders for the supply of the workhouse accepted by the corporation. The plaintiffs 
with meat for three months, from thirty to fifty.' then filed a bill for an injunction to restrain 
stone (setting out the description of meat), that the defendants from supplying the stone during 
sealed tenders were to be forwarded, and that all 1875. They demurred: — Held, overruling the 
contractors would have to sign a written contract demurrer, that the corporation were not neces- 
af ter acceptance of the tender. A butcher wrote sary parties, and that the agreenient was not 
to the guardians as follows : “ I propose to supply void, either as against public policy or for want 
your house with meat according to advertisement of equity. Jones v. North, 44 L. J., Oh. 388 : 
for the next six months at per pound.” His L. E. 19 Eq. 426; 32 L. T. 149; 23 W. R. 
proposal was accepted, an(.l he was informed that 468. 

he was appointed butcher, upon which he imme- An agreement having been made between A, 
diately declined the appointment Held, that and B, not to tender in competition with each 
the transaction amounted merely to a proposal other for certain gas tar, A., in answer to an 
for a contract, and that there was no binding advertisement sent in a mere nominal tender, 
agreement till a written agreement had been in consequence of wffiieh B, obtained the con- 
signed. Kinqston’'}q}on~IIuU Gorernors'^, Fetch, tract. On the expiration of the contract, fresh 
10 Ex. 611 ; *3 C. L. E. 196 : 24 L. J., Ex. 23. advertise.ments were issued, and a tender by 

B. was jeieeted, whereupon A., without com- 






work out of the plaintiffs hamls. It appearing the coin] 
to the engineer that the works were not being the quest 
properly "executed, and with due expedition, he tractor r 
gave the following written notice to the plaintiff : BngldlL 
^ I give notice to you to supply all proper and (KS.) 61: 
sufficient materials ami labour for the due pro- 
secution of the works, ami with due expedition 
to proceed therewith : and, further, that if jmii 
shall, for seven days after the giving of this notice, 
fail or neglect to comply therewith, 1 shall as 
engineer, and on behalf ot‘ the corporation, take | as 
the works wholly out of your hands 
that the notice was sufficiently specific. 

V. Barer Corporat'ion, lU Ex. 753 
128. 

I empower 

Injunction to restrain Seizure.]— By a | possession 

contract between a contractor and a railway 

company, uLv,^. 

the conipaiiv's works, it was provided (amongst as puttiup. 
other things) that surplus chalk should be the might he the snb.iecfc of 
contractor's property, and that if the contractor ll'iwjer v 
should in the judgment of the company's 
engineer fail in the due performance of the _ _ _ ^ 

contract, the engineer might, by order of the | a clause^ in a building 
board of directors, take the further performance 
of the contract out of the contractor’s hands, and demise), that 
employ for the puri)Oses of the contract such the buildings, at successive 
persons and on such terms and conditions as the should be at liberty to re-eiitei^ 

engineer should .think fit. In alleged exercise of materials there, a.*,: - 

the power conferred by the latter provision t.,,. , — . . .. . 

company resumed possession, and took the further I granted, but there was no waiver^ or "the last 
performance of the contract out of the^ con- 
tractor’s hands, who thereupon filed a bill for an 
injunction, alleging impropriety of conduct and the owner 
duress on the part of the engineer, and that the to re- 
chalk taken would, upon the com])letion of the Taylor, 2 F 
work, become the plaintiff’s property as surplus, 
allegations the truth of which was bonil- fide 
disputed by the company : — Held, that the con- 
tract being one where, if the company was 
wrong, the contractor could be amply compen- 
sated in damages, whereas if the contractor were 
allowed to resume work the court 
enforce specific performance of the contrf 
order to compel the completion of the wort 
coTitractor was not entitled to an interlocutory 
injunction. Garrett v. JBandead and Ep. 

Bawtiis Itij., 4 He G. J. & S. 162 
oi)l ; 12 L. T. 654 ; 13 W 
Jenniny.^ v. Brighton Liter cepfing^ 

Sewers Board, 4 He G-, J. & ' 

A railway company const 
of its plant by the [)laintiffs, the contr 
works, and the latter not having on . 

made out a case of mala tides on the part of the relietl on ku- excrc^^^ 

engineer or the company in determiniug the con- „ 

trnVt .a motion for ininnetion against the com- 477. . , 

lyiny’was refused and* the latter was left to assert Where the same contract contained a clause 
rik fts Ishtekkler tho asjreemeat. Warh,g enabling the defendants, upon taking the works 
V ShetM, ,<M Uncol,M}re Sy.. out of ihe contractors’ hands as atoresaic , to use 

& Tw 289 -'18 L. J.. Ch. 45(1; 14 Jur. the plant and materials of any description be- 
2 u. <!„ i\\. -so, 10 ij. j., V, longing to the plaintiffs which should be on, or 

A contractor agreed to execute the works of a near to, or employed in the e.xecntion of the 
railway within a certain time, and on being paid works, without making any payment foi t e 
ina ektain manner.andundk-a^ that same:-Held, that a defence alleging that the 

if he failed to proceed vvith the works as required defendants had taken up the works undti 
by Ihe eugfkro^ the contract the terms of the contract for delay, and relying 

should be void and the implements and materials on this clause, was a sufficient answei to an 
beknS to k"k^ should be forfeited, action fophe conrersion and de en ion of such 
The contractor did not satisfy the engineer of the plant and materials by the defuidants- Tin 
emnpanrand he to take Contractors agreed to construct a dock and 

nossLsSA of the woiks tL contractor alleged other works for a railway company, llie con- 
that tiie proper payments had not been made to tract contained the 

Tnnn that the court would not restrain the contractors fail to pioceed m the execut o 


to execute the public 
and binding himself for 
the due performance* of his contract, by for- 
feitures subjecting himself to the arbitrary 
decision of a person nominated by the company 
to his liability thereto, is not entitled to relief 
’—Held, in equity against the forfeiture. Banger y. 
Panlinq <t. If : 2 Jur. 787. 

24 L. J., Ex. In a contract with a railway company for 
the execution of works, there was a clause 
•iiig the company, after notice, to take 
of the plant and to finish the work; 

_ .. railway 1 the company acted on this clause: — Held, that 

rider which the former was to execute this did not furnish ground for a bill in equity 

an end to the contract, though it 
: an action for damages. 
G. W. By.y 5 H. L. Gas. 72. 

Gfranting Periods of Indulgence.]— Under 

_ agreement, under which 

vent had not been paicl (and not amounting to a 
■ ' ' in case of default ill not Gompletffi^ 

periods, the owner 
“ " uv and seize the 

^ ami successive defaults having 

the I been made and several periods of indulgence 
granted, but there was no waiver of the ^ last 
default, and no alteration of the builder’s position 
to his prejudice, and no default on the part of 
-Held, that the owner was entitled 
•enter and seize the materials. Stevens y^ 
&F.419. 

Extending Time for Completion.]— Where 

a building contract contained a clause empower- 
iiig the (lefendaiits, in the event of the works 
being delayed by the contractors, to take the 

contract out of their hands and employ others 

could not for the completion thereof ; and also a clause 
in enabling the engineer in certain events to extend 
the the time limited for the completion of the non- 
tract. and the engineer, in pursuance Of the 
mini clause, granted such extension Held, that It 
; II Jur. (N.s.) was not competent for the defendants to avail 
il 878 See also themselves of the power of taking the works qiit 
and Outfalh of the contractors’ hands, simply on the grounds 
k S. 735 n. of delay, till or ui) to a time within the extended 

anting to the removal period, or simpl^' on the gi'oimds^ that the work 
•actors for was not finishe i before the expiration of tnat 
affidavits perioil. But, aliter, if other sufficient grentnds 
1.. ™r-::.:'-ng the power. Simian 
Bwndalh,Kewry and Greenore By,^ 6 U| R;, It. 
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of the works in the manner and at the rate of i Mistaken Claim to rescind,] — A mis- 

progress required by the engineer, or to main- i taken claim by one of the parties to such an 
tain the works as hereinafter mentioned to the j agreement to rescind it does not ipso facto 
satisfaction of the engineer, their contract shall, i operate to rescind the agreement, unless the- 
at the option of the company, but not otherwise, ! other party claims a rescission on the ground of 
be considered void as far as relates to the works ! the mistaken claim. Ih. 
or maintenance remaining to be done, and all I 

sums of money that may be due to the con-! — “Bestraining Contractor from continuing,] 
tractors, together with all materials and Imple- — Disputes having arisen between a railway 
inents in their possession, and all sums named as company and a contractor employed in making- 
penalties for Ihe non-fulfilment of the contract, railway, the company insisting upon a right 
shall be forfeited to the company, and the under the contract, owing to the alleged default 
amount shall be considered as ascei-taiued of fke contmetor, to discharge him, take })osses- 
damages for breach of contract.” ‘-Time of sion of the line and materials, and complete the- 
completion. The whole of the works are to be i works itself. The contractor resisted such claim, 
entirely completed on or before 31st August, iniputing the backward state of the works to the 
and the contractors will be subject to a acts of the company, and held forcible possession, 
penalty of 100/5. per week for each week the DollisionsoccuiTingbetweentheworkirienofthe- 
works remain imlinished beyond the time stated.” two parties, each being charged with impeding- 
By other clauses, if the contractors failed to com- the operations of the othei’, and the completion 
plete the works within the period limited, the and opening of the railway for traffic being in 
company had power, without giving previous ' the meantime delayed, the court, on the appli- 
notice, to take the works out of theirliaiids and j cation of the company, restrained the contractor- 
employ other contractors ; and if the engineer ti'-m continuing on the line, or interfering with 
was dissatisfied w'ith the mode of proceeding and the operations of the company; directed an 
progress of the works, he had power to procure account of what was due to the contractor for- 
and make use of all labour and materials from works and materials done and provided, without 
money due or to become clue to the contractors ; regard to the formal certificates of the company’s, 
but this was not to relieve them from their obli- ' engineer, and without an issue to try whether 
gation to proceed with the works. The works the company, at the time it proceeded to enter 
were not finished on the 3lst August, 1873, and upon the works and remove the contractor, was- 
the contractors continued working till 22nd lawfully justified in so doing ; reserving as well 
Januaiy, 1874. On 22ud ■ January, 1874, the the question of the right of the contractor to- 
company gave notice to the contractors under compensation for loss of profit on unexecuted 
the above clause to avoid the contract, and after- vvorks, as ail other directions, until after the- 
wmrds took possession of the implements and trial and the report. East Lanoasliim My. v. 
materials : — Held, that the clause in question Ilattarsley^ 8 Hare, 72. 
could only be acted on and enforced within the -i c 

time fixed for the completion of the works, and ^ Performance,] See bPJi,ciiac lER- 

therefore, the notice of 22nd January, 1874^ was ^"ORMance. 
not valid and sufficient to avoid the contract, 

and the company was not justified in taking B. PERFOEMANCE OF WORK, 

possession of the implements and materials. , ^ 

Waller V. L. .f- 37 W. M.y., 45 L. J., C. P. 787 ; Oonditi02?S. 

1 C. P. D. ol8 ; 36 L. T. 53 ; 25 W. R. la. j Requisite Skill.]— -The public profession of an 

watpibo Af J -1 rrn I art is a representation and undertaking to all the- 

ovpvr’i-P nf n vierhf f wolid that the professor possesses the requisite- 

I election to rescind a sim and ability, llanmry. a,muUM,r> 0. B. 
building agiecmcnt must be signified in an • 28 L TOP 85* i Tuv 

unqualified manner and within a reasonable 

When a ;kille.l labourer, artisan, or artist is. 
bplilf ofX S of employed, there is on his part an implied war- 

y. Samh-U, 43 L. T. 120 | SftLtfe raderteies^ reasonably eompetont to 

in^to°S“nd^®eeifi^^^^ himself iut as a valuer of 

ftat Fhe wlT deSants he is not bound to 

mierhf P-TVC O thi*?o u™’ fi r./ • + 7- ^ posscss a precise or an accurate knowledge of the- 

to ImZ anJ 1 er n^o^to onml J respecting the valuation of dilapidations as 

LrCt art m mcommg inoum- 

a<yreement* should be "void nnd fhA bound to bring to the performance of 

a!readv naid to the controttoT^hrlrdd undertakes a knowledge of 

siderc-d the- full value of the work executed °by S applicable to the subject, and. 

him up to that time. There %vas akoTmV^ the distinction which exists between the cases 
as to the scale of payment: — Held that the ' between an incoming and an 
power of determining the agreement might be ! tenant, and a valuation as between an 

exercised before anv navment hnd i outgomg Jenliuis- 
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arbitrator, but as a valuer 


1781 


WOEK AND LABOUE— Pt'i/omance of Work. 


being not aware of the decision (which makes it , fore liable to his employer for negligence, and 
necessary, notwithstanding provisional specih- 1 theplaintiffaccordinglywasallowedtoadminis- 
cation has been filed, to take care that the patent i ter the interrogatories. Turner r. Goulde/if 


is sealed before another patent for the same 
invention is obtained by a later applicant),! 
delayed four months between filing the provi- 
sional specification and apjfiying to have the 
patent sealed, whereby a subsequent applicant 
for a patent for the same invention was able to 
get his patent sealed first, and so prevent such 
agent from procuring a patent for his employer : 
— Held, evidence of negligence, for which such 
patent agent was liable in an action by his 
employer. Ih. 

An intending mortgagor, at the request of the 
solicitors of an intending mortgagee, applied to 
a firm of valuers for a valuation of the property 
proposed to be rnoi'tgaged. A valuation at the 
sum of 8,000/. was sent in by the valuers direct 
to the mortgagee’s solicitors, and the mortgage 
was subse(iuently carried out. Default having 
been made in payment bv’’ the mortgagor, and a 
loss having i-esulted to the mortgagee, he com- 
menced an action against thevaluers for damages 
for the loss sustained through their negligence. 


43 L. J., C. P. 60 ; L. E. 9 C. P. 57 

A broker made a contract for the seller as- 
follows : “ Oct. 26, 1869. Sold by order and for 
account of Mr. P., to my principals, Me.ssrs. S. H. 
& Hon, to arrive, 500 tons black Smyrna raisins, 
18(19 growth, fair average quality in opinion of 
selling broker, to be delivered hei’C in London at 
22, V. per cwt. Shipment November or December,. 
1869” : — Held, that the broker was euiployed as 
an arbitrator to determine between the parties 
any difference which might arise as to the quality 
of the raisins tendered in fulfilment of the con- 
tract ; and, consequently, that he was not liable 
to an action for failing to exercise reasonable 
care and skill in coming to a decision, ]ie having 
acted bona fide, and to the bast of his iudgraent. 
Pappa V. L. .T., G. P. 187 : L. E. 7 C. P. 

.-)25 ; 27 L. T. 348 ; 20 W. E. 784— Ex. Oh. 

L., exercising the avocation known among the 
mercantile community as an average adjuster, 
was employed by A. and B., under the terms of 
an agreement, to examine into and decide upon 


misrepresentation, and breach of duty. The f a disputed claim between them as to the salvage 
' ' ■ • • ’ ■ ’ • - cargo upon a wreck. liaving pro- 

nounced his decision, with which A. was dis- 
satisfied, A. brought an action for daniages, 
imputing that L. had not used due diligence in 
ascertaining the facts as to the matters submitteeX 
to him, and for negligence in the performance of 
the duty which he had undertaken for reward. 
To this L. pleaded that he had decided bomX 
fide Held, that he was, in reference to the 
question into which he was commissibnecl by A. 
and B. to inquire, in the position of an arbi- 
trator, and thac as they must be held to have 
bound themselves to abide by his avvard, be in 
the character that had been imposed upon him l>y 
the parties was not liable to an action at the 
suit of either of them. 'IharsU Sulpliw* tend 
Copper Co. v. Loftus., 42 L. J., 0. I-\ 6 ; L. E. 8* 


court being satisfied on the evidence that the 
defendants knew at the time the valuation wms 
made that it was for the purpose of an advance, 
and that the valuation as made was in fact no 
valuation at all : — Held, that, under the circum- 
stances, the defendants were liable on two 
grounds : (1), that they (independently of con- 
tract) owed a duty to the plaintiff which they 
had failed to discharge ; (2), that they had made 
reckless statements on which the plaintiff hatl 
acted. Georcfe v. ShrHngton (L. E. 5 Ex. 1) 
and Tleuven v. Pender (11 Q. B. D, 503) 
followed. Peeh v. Derry (37 Ch. D. 541) dis- 
cussed. Canu V. Wilhon.^ 57 L, J.. Ch. 1034 ; 39 
Ch. D. 39 ; 59 L. T. 723 ; 37 W. E. 23. See 
Sckoles V. Prooh, 64 L. T, 674 — C. A. 

Mortgagees advanced money to a builder upon 


the faith of certain certificates given by a ! C. P. 1 : 27 L. T. 549 ; 21 W. E. 109. 


surveyor. The certificates contained untrue 
statements, the result of the negligence of the 
surveyor, but there was no fraud on his part, and 
no contractual relation between him and the 
mortgagees : — Held, that the surveyor owed no 
duty them to exercise care in giving the certi- 
ficates, and that he was not liable^to them in an 
action for negligence. Ctfnn y, WilUon (39 Ch. 
D. 39) overruled ; Heaven v. Pender (11 Q. B. D. 
503) distinguished ; Derry y. PtHi (14 App. Cas. 
337) followed. Le Llerre v. Gould. 62 L. J., 
Q. B. 353; [1893] 1 Q. B. 491 ; 4 E. 274; 68 
L. T. 626; 41 W. E. 468; 57 J. P. 484 — 
C.A. 

The plaintiff purchased the goodwill, stock, and 
effects of a business at a valuation, the amount 
of which was to be fixed by valuers, one to be 
appointe<l on each side for that purpose, and in 
case of diJSerence by an umpire to be chosen by 
the valuers. The plaintiff employed the defen- 
dant as his valuer, and he and the valuer 
appointed by the vendor fixed between them the 
amount of valuation. In an action for negli- 
gence in making such valuation, by which the 
value of tlie goodwill was fixed too high, the 
plaintiff applied to administer interrogatories to 
the defendant to ascertain the basis on which- 
he had agreed with the valuer of the defendant 
to calculate the valuation : — Held, that the 
defendant had not acted in the matter as an 


A bill for improving a town and its surround- 
ing hamlets was passed through the ComraonSy 
and carried into the House of Lords. In due 
course the standing orders committee reported 
upon it, that the notice to the inhabitants, which 
was the foundation of the bill, was not in con- 
formity with the standing orders in two respects ; 
first, that it did not sufficiently state the inten- 
tion on the ]jart of the commissioners to. take 
compulsory powers for levying rates : and 
secondly, that there were compulsory clauses 
for the purchase of houses and lands, but no- 
application had been made to the owners of the 
houses and lands for their consent ; and there- 
upon the bill was rejected. Upon an action 
brought by the parliamentary agents against the 
proinoters of the bill for their costs, they pleaded 
wilful negligence on the pai-t of the planitiifs in 
the conduct of the bill: — Held, that it was a 
proper question, for the jury, whether the stand- 
ing orders in the first respect had not been 
virtually complied with, at least in so far as to 
relieve the defendants from the charge of wilful 
negligence ; and as to the second objection, held, 
that the standing orders did not apply, because 
it was impossible to give notice to parties that 
their land in particular was intended to be pur- 
chased, when no land was set out ; in which 
respect the Mil had not the same reference to the 
standing orders as biHs for making canals and 



j&ilnum, 4 Scott (K.R.) 781 : 4 Man. & G. 108 ; the covenant must be supposed to have contem- 
1 D. & L. 367; 11 L. J,, C. P. 174 ; 6 Jur. 761. plated the continuance of the covenantor’s 
' . •* ability to perform the service, as one of the con- 

Proper Performance— Condition Precedent to ditions of the contract. JJoast v. Firtk, 38 L. J., 
^Remuneration,] — Where a person undertakes, C. P. 1 : L. R. 4 0. P. 1 ; 19 L. T. 264 ; 17 W. R. 
and is employed to perform a work of skill and 29. 

labour, and fails therein, so that his employer In contracts to render services purely personal 
derives no bencht from the work, the former there is implied a condition, that the parties will 
is not entitled to recover his demand, as the be exonerated from the contract if the perform- 
em],>k)yer buys both his labour and his judgment, ance is prevented by inability resulting from the 
and he ought not to undertake the work, if he act of God. MuhitiHon v. Bavimn, 40 L. J., Ex. 
does not know whether he can succeed or not. 172 ; L. R. 6 Ex. 269; 24 L. T. 7.55 ; 19 W. R. 
Bmira/i \\ IHumTell, Q, 1036. 

If a surveyor makes an estimate which turns A contract by a musician to play at a concert 
out to be incorrect to a considerable amount, at a specified time, being a contract dependent 
through his omitting to examine the ground for on the personal skill of the artiste, is, though no 
the foundation of the work, he is not entitled to condition is expressed in words, based oii the 
recover anything for his plans, specifications, or assumption of sufiicicnt health, and is subject to 
estimates made for that work. MoneijpeMmj v. an implied condition that if the musician is, 
JIartland, 1 Car. dk P. 352. without his own default, disabled by illness to 

vSemble, that although maps, &c., of an engineer perform, he will be excused. Ih. 
may be incorrect, yet he is entitled to a remunera- 

tion for joumeyyn^lerespectiBgthem. Taylor wken Impossible to do Work Properly, l-A 

’iiyiM, 1 L. J. (o.s.) K. B. 1.). workman being bound to do bis work in a work- 

In an action on a special contract for work ^ . 

done imder the contract, and for work, labour, ^ » 

and materuals generally, the defendant m jj, „nles,s he told his employer so. 

m evidence that the work has been done im- F ^ ^ 

properly, ami not agreeably to the contract ; and action foinedigeuce’in galvanising wire 

^ If Jj l only be entitlec plaintiff to be galvaiiised by the 

iLb, if -1 '’i f /^; 7 deteudLt,it 4 no misdirectioiTon the part of the 

C A jury tliat if, wlie'n the wire 

A. A M. iU , 4 iyi. 43 , a L. J., Ex. ,3i,. defendant, it was 

. in such a state that he could not galvanize it 

——By an Engineer.] — If an engineer is without spoiling it, it would be negligence on the 
employed by a committee for el ecting a bridge part of the defendant to galvanize it. ComJje v. 
and forming a road to it, to make an estimate Simmo?uh\ 1 W. R. 289. 
of the expense, he is bound to ascertain for 

himself, by experiments, the nature of the soil, j « ^ . 

although a iiofson previously employed by such Speeifications - Warranty.] - A 

committee, having made the experiments', gives ‘“'lers tor the execution ot 

him, by their desire, infonnation of the result. J". lirepares plans and a speoilica- 

jVouoypemii/ v. TTmilnnd, i Car. & P. 378 ; 31 t>on tof tl'emtormation otmteudmg contractors ; 


Tj- „ IT 11 n oAcoLiLUd uccorcuiiH uj suen plans ana spccmca- 

forTfrt tio'i- The contractor for the work cannot there- 

- Uimp. L)l. ^ ^20; 34 L. T. 545; 24 

H. L. 

• Contractor no Bar to Action Semble, that the remedy (if any) of the con- 

against Contractor.] A. having been eui ployed tractor in the event of his not *i 3 em,g able to 
i" ' work according to a specification, execute the work according to the plans and 

bj'ought an action to recover the price agreed to be specifications, will be for conipensation as upon a 
paKi upoii the completion of the work. 7X’he {piantum meruit Ih 

action was settled by payment of the whole The mere employment of an architect to pre- 
nmuint.artei which B. brought an action against pare plans and a specification for a house, and to 
A. to recover damages tor an alleged non-per- procure a builder to erect it, docs not render the 
oimance ot the contract and for an alleged employer responsible for the accuraev of the bill 
improper performance of the same Held, that of quantities bv such architect to the builder 
ho Avas not precluded from maintaining the v. PaiA*,, IS Affirmed 

.action by reason of the settlement of the action L R 1 C P 71 5 Ex Gh ^ ^ 

brought against him by A. Davis v. Hedges, 

lAV 20 W. E.^60.’ ® of.]-Semble, that it is not a usual 

’ * * course with architects to prepare specifications 

iTirionoAi+xr w 4. n J 1 T . quantities of work to be performed 

^®^*]~Incapacity, by by contractors; but if they do prepare such 
xeabon of the intervention of an act of God, to specifications, they ought to be in detail, to 
peitorm personal service, is an excuse for its enable parties to ‘judge' not onlv of the gross 
non-pertormance, notwithstanding a covenant quantities but also of the quantity of labour 
to serve absolute and nnconditionalin its terms; to be employed. X,mp v. Dose, 4 Jiir (ns") 

because th ft nart.ips nf. fViA fi'mia rtf i *' J' / \ ' ‘J 
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2. Time foe Perpoemakce. 


When of tlie Essence of tiie Contract.] — B. 
engaged to supply an engine and boilers for a 
steam vessel of A., in conformity with the drawi ngs 
and specification fin*nishe<l by C., the engine to 
begot under the superintendence of C.. and when 
approved by him at the works, to be delivered by 
B. into the Kast India Docks, when B.’s liability 
would cease. One of the terms contained in the 
specification was, that the engine should be com- 
pleted within two months : — Held, that time was ! 
of the essence of the contract, and B. was liable i 
to an action at the suit of A, for not delivering | 
the engine and boiiei's within the two months. ' 

V. DeeUy, 2 G. B. 253. 

By a building contract, it was agreed that 
the plainti:ffis should, in the most workmanlike 
manner, and with the best materials, before the 
1st of December, 1867. roof in, and before the 
15th of May, 1868, completely finish, according 
to certain specifications, a farmhouse and build- 
ings, but subject to extras, alterations, or addi- 
tions, which might be made as in the agreement 
mentioned ; and that the time mentioned in the 
agreement for the completion of the works should 
be of the essence of the contract, so that if the 
plaintiffs should not, on the 1st of December, 
1867, roof in, and on the 15th of May, 1868, com- 
plete and make fit and ready for occupation the 
works, the plaintiffs should’ pay to the defen- 
dants as and for liquidated damages '61, for eveiy 
day from and after the 1st of December, 1867, 
and 15th of May, 1868, until such day as the 
works should be roofed in aud completed, and 
the defendants might deduct such sum of 3Z. per 
day from any moneys which might be due at 
any time from the defendants to the plaintiffs, 
or obtain payment of the same in any way they 
might think fit : — Pleld, that the plaintiffs under- 
took to execute not only the works specified, but 
also all alterations within the time prescribed in 
the contract, and that it was no implied condi- 
tion of the contract that the alterations should 
be such as could reasonably be completed within 
this time. Jones v. St, John's CoUeqe^ Oxford. 
40 L. J., Q. B. 80 : L. R. 6 Q. B. 115 ; 23 ‘L. T. 
803 ; 19 W. R. 276. 

Waiver of Condition.] — The plaintiff 

contracted to build cottages by the 10th October, 
they were not finished till the 15th ; the defen- 
dant having accepted the cottages : — Held, that 
the plaintiff might recover the value of his work, 
on a declaration for work and labour. Luxas v. 
Godwin^ 3 Bing. (N.C.) 737 : 4 Scott. 502 ; 3 
Hodges, 114 ; ^ L. J., C. P. 205. S. P., Thorn-^ 
hill V. ^^eats^ infra. 

Eight to Damages for Default.] — A count 
stating that, in performing works, the plaintiff 
retained the defendant, a carpenter, to repair a 
house before a given day, that the defendant 
accepted the retainer, but did not perform the 
work within the time, per quod the walls of the 
plaintiff's lionse were damaged, cannot be sup- 
ported. Ehee v. Gat ward, 5 Term Rep. 143. 

3. Penalties for Non-Performance. 

Right to Recover — Engineer’s Discretion.] — 
A contractor engaged, by the terms of his con- 
tract, to have a line open by the 1st of October. 
At the end of the specifications annexed to the 
contract were the words, “ The time for the com- 
pletion of the contract is to be the 1st October, 
1864, under a penalty of 60^. per week, at dis- 
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I cretion of the company’s engineer": — Held, 
that this was a discretion to impose, and not 
n]^rely to remit ; and that, therefore, on behalf 
of the contractor, there was no liability which 
could be the subject of set-off by the company in 
an action by the contractor, until the engineer 
had actually imposed the penalty. Mnnrox, 
Ennis and Athetwy Ry., 15 W. R. 255. 

Grounds of Excuse.] — To an action for 

work, the defendant pleaded that it was done 
under an agreement in writing w'hereby the 
plaintiff was to build for him six houses, and 
completely finish and give up the premises to 
him on or before a specified day, under a penalty 
of 1?. for each house, for each and every week 
the works should remain incomplete, and posses- 
sion withheld after that date, the amount of 
penalty to be paid out of the moneys which 
might become due to the plaintiff under the 
agreement ; that the houses remained incomplete, 
and possession was withheld from the defendant 
for twelve weeks after and beyond the day stipu- 
lated, wherefore he claimed to deduct a certain 
sum of money. The plaintiff replied, that before- 
any of the penalties had been incurred, it was- 
mutually agreed that the plaintiff should perform 
other woik in and upon the houses, in addition 
to the work iii the first agreement, such addi- 
tional work to be done within a reasonable time ; 
that the work nnder the second agreement was 
so mixed up with the work under the first agree- 
ment, being part and parcel thei’eof, that it 
became impossible to complete the work in the 
first until the work under the second agreement 
was also completed, as the defendant at the time- 
of making that agreement well knew, and that 
the plaintiff had performed all the work under 
both agreements within a reasonable time : — 
Held, a good legal answer to the claim for penal- 
ties, on the ground of waiver. Th or nh ill\. Xea ts,. 

8 0. B. (N.S.) 831 ; 2 L. T. 539. 

A clause respecting penalties, in a contract for 
the building of a ship, im]) 0 sed a penalty of 5/. a 
day on B. for every day after a certnin day if the- 
shi}) should not then be delivered to A, The- 
ship was not delivered till long after the day 
appointed, but a large portion of the delay arose 
I from the interference of A. or his agent Held, 
that no sum in the nature of a penalty was- 
recoverable by A. R'ussell v. Sa JDaBaxdeim 
{Yiseonnf), 13 C. B. (N.s.) 149 ; 32 L. J.. C, P. 68 ; 

9 Jur, (N.S.) 718 ; 7 L. T. 804. 

A contractor undertook to execute works, witli 
additions, enlargement, ckc., within a specified 
time, the architect having power to extend the 
time for completion in proportion to the extra 
work so ordered. Additions were ordered and 
executed, and caused delay in completion of the- 
works beyond the time specified, but the archi- ; 
tect did not extend the time : — Held, that the 
contractor was bound to complete the works- 
within the time specified end was liable to pay 
damages for non -completion within the specified 
time. Tew Kewhold-on-Amn School Board, 1 
Cab. 6c E. 260. 

In an action for extras upon a contract for 
building steamers, the value of which had not 
been ascertained by the engineer or any third 
party, the employer pleaded a set-off for penal- 
ties for delay, and the contractor replied that 
the additions ordered made it impossible to com- 
plete the vessels in -time : — Held, that the set-off' 
for penalties could not be sustained assuming 
the fact to be as stated in the replication. West’^ 
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Garrett t . Salishiiry and Dortet Jmietion Ru. 
L. R. 2 Eq. 358 ; 14 W. a 816. 

Sale of Groods — Delivery — Baakraptcy of 

Vendor,] — By the law of Scotland the effect of 
the appropriation and acceptance of a specific 
chattel by the contracting parties is to perfect 
the contract of sale, and to give the purchaser a 
right to demand delivery, but the property in 
the chattel does not pass to him iiiitil he has 
obtained delivery under the contract ; ands. 1 of 
the Mercantile Law Amendment (Scotland) Act, 
1856 (19 &: 20 Yict. c, 60), imposes no limitation 
upon the right of the vendor’s creditors to attach 
goods in his cnstody until the contract of sale 
has been so perfected. C. & Son, a tirm of 
engineers, undertook by different' contracts to 
supply and fit up engines in various ships which 

were being 

shipbuilders, and advances were made by the 

An agree- 


-expiration of the notice, it had a right to retain i 
and use about the work, for the agreement was | 
lawful, not being made in contemplation of j 
bankruptcy. JLuotUorx. v. Xewca,stIe-uj)oii-Tinie i 
.and jVortJt SliieUh Ru,, 2 Railw. Cas, 288. ’ i 

Held, also, that these rights of the company I 
were not invalidated by the possession of the I 
bankrupt, under 6 Geo. 4, c. 16, s. 72, he being 
the true owner: nor by other implements and 
materials so used having been removed without 
any objection from the company’s authority, the 
lien being a shifting one, and attaching to such 
articles as were bi'ought, from time to time, and 
ceasing as to such only as were removed; nor 
by the implements and materials not being 
scheduled. Ih, 

Absolute Property of Employer.]— -A contract 
by a trader to do certain works contained a 
clause, that if he should become bankrupt, or 
delay proceeding with the works, his employer 
should have power, after seven days’ notice to 
him to proceed, to employ others to do the work, 
the advances made to the trader before his 
default should be taken as full payment, and 
that all tools and materials being upon the works 
should become the property of the employer. 
The trader, having delayed to proceed with the 
•works, was served on the 11th April by his 
employer with notice to proceed. On the 17th 
April the trader committed an act of bankruptcy ; 
on the 19th April the notice to proceed not 
having been complied with, his employer took 
possession of the tools and materials. In June 
a fiat issued against the trader. In trover by 
liis assignees, against the employer for tools and 
materials left upon the -works by the bankrupt : 
— Held, that they did not become the property 
of his employer at the expiration of the seven 
days’ notice, because they liad vested in his 
assignees by relation on the 17th April, before 
the notice had expired. Rtnicli v. G. W. Ri/., 2 
Hailw. Cas. 505 ; .5 Jur. 821. 

An agreement between a railway company 
and a contractor provided that, in case the con- 
tractor should be guilty of any delay or default 
in the fulfilment of the contract, the company 
might take the executioii of the w’orks out of bis 
hand, and might use all or any of his plant, 
materials, or implements ; and that in addition 
to all other rights and remedies which the com- 
pauy might have against the contractor, the 
company might apply any moneys to which the 
contractor would otherwise be entitled under his 
contract towards satisfaction of all losses or 
expenses occasioned to the company by the 
delay; and that all the materials, plant, and 
implements which at the time of such delay or 
default should be in or about the site of the 
works, shoiihl thereupon become the absolute 
])roporty of the ccmipauy, and be valued or sold, 
and the arnomit of such valuation or sale credited 
to the contractor in reduction of the moneys 
(if any) recoverable from him by the company. 
Tlic company took the execution of the works 
out of the conti'actor’s hand under this clause. 
The contractor brought an action for breach of 
contract, which, with all matters in difference 
between the parties, was referred to arbitration : 
— Held, that the plant and materials did not 
become the absolute property of the company, 
unless loss or expense had been occasioned to it ; 
and an interlocutory injunction was awarded to 
ro.stj*ain them from removing and selling the 
plant and materials pending the arbitration. 


built by the appellants, who were 


appellants as the work progressed. 

ment was subsequently entered into between the 
was stipulated that on pay- 
_ ^ made on account of any contract 
'* the portions of the subjects thereof," so far as 
constructed, and all materials laid down” in C. 
& Son’s yard for the purpose of constructing 
the same, shall become and be held as the abso^- 
lute property of” the appellants, “subject only 
to the lien of C. & Son ” for the “ payment of 
the price, or any balance thereof that may 
remain due.” At the date of this agreement C. 
& Son were insolvent to the knowledge of the 
appellants, and the only considerable contracts 
they had on hand were the contracts with the 
appellants, which it was then known would 
result in a loss. It was important to the appel- 
lants that the contracts should be completed, 
and they continued to make advances to C. & 
Son until the most important contract was com- 
pleted. After that C. & Son became bankrupt .' 
— Held, that there had been no sale of any 
specific goods to the appellants within the 
meaning of s. 1 of the Mercantile Law Amend- 
ment (Scotland) Act, 1856, nor delivery of 
possession, and that the appellants were not 
entitled, as against the trustee in C. & Son's 
bankruptcy, to take possession of the materials 
to be used in carrying out their contracts, which 
were in C. k Son’s yard at the date of their 
bankruptcy. Seath v. Moore^ 55 L. J., P. C. 54 ; 
11 App. Gas. 350 ; 54 L. T. 690; 5 Asp. M. 0. 
586— H. L. (Sc.) 

Materials delivered but not fixed — 

Engineer’s Certificates.] — By an agreement 
made between the plaintiff company and the 
defendant, a contractor, for the construction of 
a railway, it was provided that, once a month, 
the company’s engineer should certify the 
amount payable to the contractor in respect of 
the value of the materials delivered, and that 
such certificates should be paid by the company 
seven days after presentation : — Held, that the 
property in the “ materials delivered,” upon 
their being certified for by the engineer, passed 
to the company, though the materials were 
not fixed. Raxihiiry mid Ckeltenham Direct 
Ry, V. Damd^ 54 L. J., Ch. 265 ; 33 W. R. 
321. 

Forfeiture by Contractor-— Bankruptcy— Entry 
by Employer.] — ^A builder contracted with the 
trustees of a company to build for them an hotel 
for a specified sum, and te provide all necessary 


parties by which it 
ment being 
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materials (exccipt ironwork and papering) to the , 
satisfaction of their superintendent; with a 
proviso that, in the event of the contractor 
becoming bankrupt, it should be lawful for the 
trustees to take possession of the work then j 
already done by him, and put an end to the 
agreement for the future, paying him a fair i 
proportion for the work actually done. Before 
the work "vvas completed the contractor (who 
had received several sums of money on account, 
to an anioiiiit greater than the value of the work 
done) became bankrupt, having in his workshop 
some wooden sash frames destined for the hotel 
and approved of by the superintendent for that 
purpose, into which certain pulleys, the property 
of the trustees, had been inserted ; which frames 
having been brought by the trustees to the 
hotel/ a deniauil of the" sash frames, without 
mentioning the pulleys, was made by the 
assignees, to which the ’ trustees returned a 
general refusal to give them up : — Held, that 
the property in the sash frames was not vested 
in the trustees by force of the contract and 
subsequent approval . by their superintendent ; 
secondly, that the circumstances of these pulleys 
being inserted in the sash frames did not render 
the trustees tenants in common with the assignees 
of the entire chattel; thirdly, that the money 
advanced by the trustees did not give them such 
a lien on the sash frames as authorised the 
refusal to deliver them up ; fourthly, that, by 
the true construction of the contract, a property 
passed to the trustees in such work only as was 
actually done and affixed to the raalty by the 
bankrupt previously to his bankruptcy : fifthly, 
that the general demand and general refusal 
wei'e sufficient evidence of a conversion of the 
sash frames by the trustees ; and that it was 
not necessary for the assignees to have made a 
special demand of the sash frames as distin- 
guished from the pulleys. Tripp v. ArmHape, 
4 M. & W. 687 ; 1 H. h H. 442 ; 8 L. J., Ex. 
107 : B Jur. 249. 

A. agreed to l)uild a ship for B. within a cer- 
tain period, B. paying instalments of the price 
from time to time ; and it was provided, that 
if A. should fail to complete the ship as stipu- 
lated, it should be lawful for B. to enter upon 
and take possession of the ship (wiiich from the 
payment of the first instalment was to be the 
property of B.), and to cause the \yorks to be 
completed by any persons whom he should 
employ, using such of the materials of A, as 
should be applicable to the purpose. A. failed 
to complete, and B. took posvsession of the ship. 
A. committed an act of bankruptcy, and after 
that B. proceeded to iinisli the ship, using a])plic- 
able materials which were in the 3^ard at the 
time of the act of bankruptcy, but were not then 
incorporated with the ship, nor had been specifi- 
cally appropriated by A. for the ship. Some of 
the matei'ials had been selected by B, before the 
bankruptcy, and some were piled within the ship, 
and the rest in a shed adjoining, but none had 
been actually used before the bankruptcy : — 
Held, that B. was not entitled to the materials 
under the agreement, as they had never been 
tised, and therefore that the property in them 
passed to the assignees of A. Balter y. Gray, 
17 C. B. 462 ; 25 L. J., 0. P. 161 ; 2 Jur. (N.S.j 
400 ; 4 W. R. 297. See also Bankeuptcy, 
Tol ii., cols. 370, et seq. 

Right to on Bankruptcy— Protected Trans- 
action.] — ^A builder contracted with a building 


club to erect houses for them on their own land. 
The contract contained a stipulation that, if the 
contractor should neglect or refuse to proceed 
with the work in a proper manner to the satis- 
faction of the architect of the club, or become 
; bankrupt, or insolvent, or otherwise rendered 
incapable of completing the contract, the archi- 
tect should have power, after giving two days" 
notice in writing to the contractor, to appoint 
I other persons to k>mplet.e the work, and to pro- 
I vide the requisite materials, and also to seize 
I and retain all materials, plant, and implements ; 

! provided that the contractor should have drawn 
money on account of his contract. The con- 
tractor commenced the w’orks and carried them 
on for some time, receiving a considerable sum 
from the club. On the 30th of May he filed a 
liquidation petition. On the 2nd of June the 
architect of the club gave notice to the con- 
tractor that, as he had neglected to proceed with 
the works, they should, on the expiration of two 
days, employ other means of completing the 
works, and that he must not remove any mate- 
rials, implements, or plant from the works, and 
on the expiration of this notice the club took 
possession of the materials, implements, and 
plant Held, that the club w^as entitled, as 
against the trustee in the liquidation, to retain 
wdiat they had seized, the seizure being a protected 
transaction wfithin s. 94 of the Bankruptcy Act, 
1869. Wtmgh, In re, Bicltin, Bx jparte, 46 L. J., 
Bk. 26 ; 4 Cli. D. 524 ; 35 L. T, 769 ; 25 W. R. 258, 

Fraud ou Bankruptcy Law.]^ — An agree- 
ment, dated the r7th of September, 1878, be- 
tween an owner of land and a builder pu’ovided 
! that, in consideration of the rent thereby reserved 
and certain agTeement.s on. the part of the builder, 
the landowmer would, as the builder should erect 
and completely cover in the messuages therein- 
after agreed to be erected by him, demise to him 
a piece of land for ninety-nine years, at a yearly 
rent of 3U0Z. ; and the builder agreed to erect 
and completely finish forty houses each of a 
specified value, within fifteen months from the 
(late of the agreement, and vigorously and 
effectually to proceed continuously widi all 
buildings once commenced by him on the 
ground, and to accept leases of the land and 
houses as the same should be erected and covered 
in. Until the leases should be granted the 
builder waas to hold the premises subject to the 
payment of the rent, and to the observance and 
performance of his part of the terms and stipula- 
tions of the agreement, and subject to the p<')W’er 
of distress and entry in default of any of the 
stipulations on his part, or on his becoming 
bankrupt or insolvent, in either of wfiiich cases 
all improvements, materials, and effects on the 
land, or adjacent thereto, which should not have 
been actually demised to the builder, should 
become absolutely forfeited to the landlord, l^ut 
without prejudice to any right of action 'which 
might have accrued to him under the agreenient 
(which was not to be construed as an actual 
demise), and the landlord wus to be at liberty 
to re-enter and take possession of the ground, 
premises, chattels and effects, and to relet or sell 
the same, or otherwise to use and enjoy the same, 
as f uUy as if the agreement had never been made. 
In January, 1879, the builder filed a liquidation 
petition. At this time there ■was a large quan- 
tity of building materials on the land comprised 
in the agreement, which had been placed there 
by the builder. Up to the time of the filing of 




the petition the builder had made no default in A. such an equitable interest in the materials for 
pm'forming his agreement ; — Held, that the pro- the buildings brought afterwards on the land by 
vision for forfeiture of the materials to the land- B. that they could not be taken in execution by 
lord on the banlamptcy of the builder was void, a judarment creditor of B. Broxon r. Bateman^ 
as contrary to the policy of the bankruptcy law, 36 H J., C. P. 134 ; L. R. 2 C. P. 272 ; 15 L. T. 
and that the materials on the land were the pro- 658 ; 15 W. R. 359. S. P., Blake v. Izard, 16 
perty of the trustee in the liquidation. Jay, W. B. 108. 

Ex ymrte, ILirvison, In re, 14 Ch, D. 19 ; 42 ^ 

L. T. 600 ; 28 W. E. 449 • 44 J P 400— C A vesting Materials in Landowner— 

Reversing 49 L j Bk 4?’ • • - • • Bill of Sale.] — An agreement, by a clause in an 

A shipbuilding 'contract contained a clause ordinary building contact, that aU 
to the effect that if at any time the builder materials bought by the builder u]ion the 

should cease working on the ship for fourteen shall become theproperty of 
days, or should allow the time for completion sale within the Bills of bale Act, 

and delivery of the ship to expire for one month aon^‘ 4 ; 

without the same having been completed and Blake y. Izard (Ib . K. lOh), foltowed. 

ready for delivery, or in the event of the S' n 

bankruptcy or insolvency of the builder, it 7^ IIxr.Jmll (10 H. C!. 191), dis- 

shouid be lawful for the buyer to cause the ship ok’ w 

to be completed by any person he might see lit ** S' o 

to employ, and to employ such materials belong- BILLS OF bA.LE. 

ing to the builder as should be then on his Property in or Right of User,] — A contract 
premises, and which should either have been for executing sewage works made between a 
intended to be or be considered lit and applicable contractor and improvement commissioners, pro- 
for the purpose :— Pleld, that the clause, so far Tidcdthat all plant brought by the contractor on 
as it related to the bankruptcy of the builder, to the works should be deemed to be the property 
w'as a fraud upon the bankrupt law and void as of the commissioners, and should not be removed 
against the trustee. Barter, Ex farte, Walker, during the progress of the work without the 
In re, 53 L. J., Ch. 802 ; 26 Ch. D, 510 ; 51 L. T. written order of their engineer ; and in case of 
811 ; 32 W. R. 809 — C. A. suspension of the works by their engineer for 

The buyer having on the liquidation of the any default of the contractor, or of the work 
builder seized and used materials belonging to being taken out of the contractor’s hands, the 
him for the purpose of completing the ship :— same should be subject to be used as should be 
Held, that such user could not be justified under ordered by the engineer in and about the cora- 
.the contract by a subsequent cesser of work upon pletion of the w’orks. The engineer suspended 
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certified the amount that should be due. And 
it provided that, “in all other respects the 
original contract should stand, except so far as 
it was altered by or should be inconsistent with 
the second contract.” The contractor had made 
no default down to the date of the second con- 
tract. The company completed the works, and 
the engineer certified that a large sum was due 
to them from the contractor. The company 
thereupon refused to deliver up the plant to 
the contractor, and claimed power to sell the 
plant, and to reimburse themselves out of the 
proceeds : — Held, that they were not so entitled, 
for the provisions of the second contract were in 
substitution of the corresponding provisions in 
the first contract ; the t^vvo instruments were 
not to be read as one, nor were the clauses of 
the first, conferring the lien and power of sale, 
to be taken as incorporated into the second con- 
tract. Hunt V. 8, H, Ry,^ 45 L. J., C. P. 87 — 
H. L. (E.) 

Appropriation by Assent.]— A., a carpenter, 
contracted with B. to make him a greenhouse 
for 50Z. A. completed the greenhouse, informed 

B. that it was ready, and requested payment. 

B. paid A. the 50Z., and requested A. to keep the 
greenhouse for him. A. sent the greenhouse to 
the premises of C., informing him that it 
belonged to B., and requesting him to take care 
of it for B. ; which C. agreed to do. B. never 
saw the greenhouse, and knew nothing of its 
being sent to C. While it remained on C.’s pre- 
mises, A. became bankiaipt : — Held, that the 
property in the greenhouse vested in B., by his 
assent to its appropriation to himself. Willuns 
V. RnmiJiead, 6 Man. & G. 963 ; 7 Scott (n.e.) 921 ; 
13 L. J., C. F. 74 ; 8 Jur. 83. 

Loss of Subject-Matter.] — A contract was 
made for ne^v boilers and parts of machinery for 
a ship, to be paid for by instalments on certifi- 
cates of the plaintiffs’ surveyor. Two instal- 
ments of 2,0007. were paid, when the ship was 
lost at sea : — Held, that the contract was sub- 
stantially one for work and labour to be done by 
the defendant, and that the two payments of 
2,000Z. each were intended only to be paid on 
account of a contract to be performed as a whole, 
and that therefore as a full performance of the 
contract had been rendered impossible by the 
loss of the vessel, no property in any portion of 
the work certified by the inspector to have been 
properly done, and in respect of which the two 
sums were so respectfully paid, had passed to the 
plaintiffs, so as to entitle them to recover in 
detinue for its detention. Anglo-Ryyptian Navi- 
gation Co. V. Rennie, 44 L. J., 0. P. 130 : L. E. 10 

C. P. 271, 571 ; 32 L. T. 467 ; 23 W. E! 626. 

2. Eights oe Peeson Employed— Lieh. 

D. EEMUHEEATIOISr. 

1. Ebcoveey of— Amouht. 

Physician.] — A physician may recover upon 
an express contract to remunerate him for his 
attendance, Veiteh v. Russell, 3 G. & D. 198 ; 3 
Q. B. 928 ; Car. & M. 362 ; 12 L. J., Q. B. 13. 

Barrister.] — So, a barrister, upon an express 
contract for remuneration, may recover for his i 
, .. services, as an assessor at an election of guardians. I 
JSyan v. Kensington Union, Q. B. 945^X1. ; 3 
■- (L ^ B. 204. Rut see Baeeistee. 


Arbitrator.] — So, an arbitrator may recover 
fees on an express promise, for which he other- 
wise would have no legal claim. Hoggins v. 
Gordon, 1 G. & D. 656 ; 3 Q. B. 466 ; 11 L. J., 
Q. B. 286 ; 6 Jur. 895. 

Accountant — Custom — Clerks. ] — On strong evi- 
dence of general usage a jury may find that an 
accountant was entitled to charge at the same 
rate for his clerks as for himself, even during 
such portion of the time as he was not himself 
personally engaged in the work. Rriee v. Hong 
Kowj Tea 2'F. F. 466. 

Members of Society against Committee.] — By 

the rules of a society for the protection of in’ade, 
the professed object of which was to watch the 
progress of measures through parliament affect- 
ing the trade intei’ests, and to protect its members 
from the practices of the fraudulent and dis- 
honest, the committee had the appointment of 
the printer and stationer, to be elected from 
among the members of the society : and to the 
committee was to be referred the defraying of 
the expenses, and the applying and the disposing 
of the moneys of the society. And it was pro- 
vided by the rules that lOZ. should be left in the 
secretary’s hands, to meet the current expenses ; 
but that all orders for the payment of iponey 
should be drawn by the secretary upon the trea- 
surer at a committee meeting. C. was appointed 
printer and stationer to the society, and shortly 
afteinvards paid his subscription. The defen- 
dants, who were members of the committee, 
passed the resolutions for the orders for printing 
and stationeiy, which were supplied by C. : — 
Held, that he was not precluded by the rules 
from suing the defendants, as the rules did not 
create a partnership between the members of the 
society ; and that it was not to be inferred from 
the rules that C. looked to the fund and not to 
the parties who gave the orders. Caldieott v. 
Griffiths, 8 Ex. 890 ; 23 L. J., Ex, 54 ; 1 C. L. E. 
715. 

Surveyor’s Fees.] — On taxation of a bill of 
costs, the master allowed an item in respect 
of surveyor’s charges, calculated according to 
“ Eyde’s scale,” by which a commission of from 
one-half to 1 per cent, on the amount of the pur- 
chase-money, according to the nature of the 
case, is allowed. A summons to review the 
taxation in respect of this item was dismissed. 

■ AU.Hen. v. Bmpers' Co., L. E. 9 Eq. 69 ; 21 
L. T. 651. 

No custom exists by 'which surveyors engaged 
in compensation cases on the compulsory pur- 
chase of property are entitled to be remunerated 
on a percentage of the sum awarded, according 
to Eyde’s scale. Belumhain v. King's College, 
Cainhrulge, 1 Cab. & E. 438, 

Quantity Surveyor’s Fees,]— The plaintiff, a 
quantity surveyor, w^as employed by an archi- 
tect on behalf of the building owner to take out 
quantities. The defendant tendered for the 
work to be done, and in such tender inserted the 
surveyor’s fees among his charges, as payable by 
him out of the first moneys received by him. 

I His tender was accepted, and he received pay- 
ments on account. Evidence was given at the 
trial on behalf of the plaintiff of a custom in the , 
building trade in such cases for the builder to 
pay the surveyor’s fees ; but the judge held that' 
there was no privity of contract between the 
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parties and, nonsuited the plaintiff ; — Held, that i parts of it as had been made bv him after the 
the custom was good, and that the nonsuit must i assimiineiit. Oldfield v. Lnwe,, U B. & C. 73 ; 7 
bc^set aside, yortli v. Ba,s,setf. G1 L. J., Q. B. | L. J' (O.s.) K. 

^"1 ’ ^ L. T. 189 ; 40 W. B. ; Two persons contracted with a railway com- 

r223 ; 5(5 J. P. 389. j pany to execute certain \vorks, and after some 

^ The owner of a house desiring to make altera- i progress had been made wdth the works a 
tions, em}.)loyed an architect to prepare plans. | judgment creditor of one of the contractors took 
The architect having done so, employed the in execution his share of the plant and effects, 
jdaintiff, a surveyor, to take out the quantities which the sheriff sold and assigned to the other 
'which ^vere lithographed, and sent to various contractor ; the other contractor assigned the 
builders— including the defendant and his son, interest of the firm in the contract and all the 
who were in partnership — to invite tenders, the effects and moneys due or to become due in 
circular informing them that the builder whose respect of the same, to a third pensoii by way of 
contract was accepted should pay the plaintiff’s security, with power to such assignee to enter on 
fees. The defendant and his son had themselves, the works and take possession and execute the 
previously to the employment of an architect, contract. The assignee afterwanls took posses- 
prepared a plan for the owner, but one with sion of the works, and proceeded to complete 
which he was not satisfied. The tender of the them. The compaii}’’ had notice of the execution 
-defendant and his son was the lowest ; but, it and sale by the sheriff of the property of one 
being greatly in excess of the expenditure con- contractor, and of the assignment to the other, 
templated by the owner, the plaintiff prepared a and by the other to the assignee ; and the coui- 
bill of reduction, but this reduced plan the pany allowed the works to continued by the 
•owner also considered too expensive, and then two latter persons respectively, and made pay- 
employed the defendant (whose son had since ments to them on account. The assignee having, 
died) to execute a modification of the original after the insolvency of his assignor, filed a bill in 
plan prepared in his office. The works were equity against the company for an account of 
eventually executed by the defendant under a what was due from the companjnn respect of the 
contract, in which it was agreed between the contract: — Held, that the subsequent prosecution 
■owner and the defendant that the defendant of the works by the other contractor or his 
should not be liable for the plaintiff's fees. The assignee tlid not necessarily involve anj^ new 
plaintiff brought an action for his fees against contract with the company, but was consistent 
the defendant, relying on a custom of the with that thei'etofore made ; and that the con- 
building trade, by which the builder whose tractor, or his assignee, who, without objection 
tender is accepted, or who is employed to carry from the company, prosecuted the works, could 
•out the plans, or any modification of them, is sustain a, suit against the company for payment 
directly liable for the surveyor’s fees, the owner of what had become due from them in respect 
being liable, if the work is abandoned altogether, of the works done under the contract, Asp'mall v. 
■or he adopts an entirely independent plan. X. .j* ..Y. IF. 1 1 Hare, 325 ; 1 W. B. 518. 
Evidence to support this custom was given, hut A. and B. having entered into a joint agree- 
■one of the plaintiff's witnesses stated that, in his ment with a railway company to execute a 
opinion, the liability depended on the agreement contract for the construction of a tunnel upon 
between the owner and the builder. The defen- the line, A. assigned all his right and interest 
•dant’s foreman stated that the works were in the contract to lb, and the latter agreed to 
carried out according to the defendant’s own pay X. a given sum on the completion of the 
original plan, and that the plaintiff’s calculations contract. After this agreement had been entered 
were not Used at all for them. Tfie plaintiff’s into between A. and B., it became necessary to 
witnesses stated that there was the strongest alter the levels of the line, and B. by agreement 
similarity between the work as carried out and with the company, abandoned the contract, and 
the plaintiff's reduced plan Held, that the another was entered into between the company 
plaintiff was not entitled to recover. Tatflor v. and other persons, under which the tunnel at 

Hall^ Ir. B. 4 C. L. 4G7. ' the altered level was conqfieted : — Hehl, that A. 

was not in a position, upon the completion of the 
Appraiser — Necessity of Licence.] — To a substituted contract, to maintain an action 
declaration for work the defendant pleaded, that against B. for the payment of the sum stipu- 
the work consisted of an appraisement of personal lated to be paid by his agreement with A. 
property, which the plaintiff appraised in JlumjjJireu,^ 'v. 5 Ex. 952; 20 L. J., Ex. 

expectation of reward to be therefore paid by the 88. 

defendant to him, without being duly licensed A., employed by B. to transport goods to a 
according to 4(> Heo. 3, c. 43 :--Held, that the foreign market, delegated the entire employment 
plea was sufficient, without stating that the to G., who performed it without the pi'Lvity of 
})laintiff did the work as an appraiser, as it B. : — Held, that 0. could not recover from B. 
followed the words of the statute. y. Force, compensation for such service. Sahohalmj v. 

12 Q. B. 6G() ; 17 L. J., Q. B. 299 ; 12 Jiir. 797. Thomlumm, 6 Taunt. 147 : 1 Marsh. 500. And 

see Cull V. Backhouse, 6 Taunt. 148, ii. ; and 
On Assignment of Contract,] — The defendant Guy v. Goiver, 2 Marsh. 273. 
contracted with B. and C. for machinery to be 

made by them for him, and while the work was Employment by One Person for Another.]- — 
in progress paid mone}'' on account. Before the When one man employs another to do work for 
machinery was finished B. and 0. assigned it to a third party, for whose benefit, it is known, 
the plaintiff. This circumstance was eommuni- the work is to be, and such third party gives 
■cated by the plaintiff to the defendant who said instructions about it^ there is not, even iH'ima 
that the plaintiff must go on with the work, and facie, an implied contract in the first employer 
that he should see him paid. The machinery to pay : but the question is whether, on. the 
having been completed and delivered Held, whole, he led the person employed to under- 
that the plaintiff might sue for the price of such stand that he, and not the third party, was to 
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pay for the work. Chldley v. Xovris^ 3 F. & F. 
228. 

A. having a patent for spinning machinery, 
received an order from B. to have some spinning 
frames made for him. A. employed C. to make 
the machines for B., informing B. that he had 
done so. After the machines had been com- 
pleted, A. ordered them to be altered ; they were 
afterwards completed according to the new order, 
and packed up in boxes for B., and G, informed 

B. that they were ready ; but B. refused to accept 
them : — Held, that C. could not recover the price 
from B. in an action for work and labour, or 
materials. Atldnson v. Bell^ 2 IL <fcEv. 292; 8 

B. & C. 277 ; 6 L. J. (o.s.) K. B. 258. 

Earnings of Personal Labour by Undischarged 
Bankrupt.] — The plaintiff, who was an architect, 
sued for remuneration in respect of employment 
under a conti'act made in 1877, and for damages 
for an alleged wrongful dismissal fi-om such 
employment in 1880. The plaintiff wms adjudi- 
cated bankrupt in 1878, and had never obtained 
his discharge ; — Held, that the cause of action 
for remuneration and damages passed to the 
trustee, and that the proper course was to add 
him as co-plaintiff’ in the action, and give him 
the conduct of the action. Emdm v. CaHe^ 51 
L. J., Oh. 41 ; 17 Gh. D. 768 ; 44 L. T. 636— 

C, A. Affirming 29 W. E. 600. 

2. When Contract Implied. 

General Rule.] — Services, however long con- 
tinued. create no claim for remuneration without 
a bargain for them, express or implied, from cir- 
cumstances shewing an understanding on both 
sides that there should be payment. Reeve v. 
Reeve, 1 F. A: F. 280. 

The plaintiff, in a letter, proposed to take a 
lease of the defendant’s house for a term of 
years, if the defendant would carry out certain 
alterations. A correspondence and interviews 
followed, and it was ultimately agreed that the 
alterations should be made, the p'laintiff' to pay 
7ol. towards them. The plaintiff wished to have 
the drawing-room painted in a particular way, 
and the defendant consented that the plaintiff 
should send in his own workmen to paint it, 
which he accordingly did, and also laid down 
gas pipes, with the defendant’s consent. Ulti- 
mately the plaintiff’ was prevented from taking 
possession of the house owing to the default of 
the defendant in carrying out the alterations to 
be performed by him, and brought an action 
for breach of the agreement, with the common 
counts for work done. The correspondence 
disclosed no agreement sufficient to satisfy the 
Statute of Frauds .-—Held, that the plaintiff 
could, imtler the common counts, recover for 
the value of the work done by the defendant’s 
consent. RiiTbvooli v. Lawes, 45 L. J,, Q, B. 178 • 
1 Q. B. D. 284 ; 34 L. T. 95. 

The employing of a professional person implies 
an undertaking to remunerate him, but the 
inference may be rebiitted by circumstances. 
Mansom v. RalUie, 2 Macq. H. L- 80. 

A defendant employed the plaintiffs to find a 
purchaser or mortgagee of an estate. Thereupon 
they went down to the estate, valued it, put it in 
their hooks, advertised it in their circulars and 
in newspapers, and took some journeys, and had 
communications about it, and ultimately, while 
negotiating with one H. upon the matter, the 
plaintiffs and the defendants agreed that a letter 



should be written by the plaintiffs to N., and 
that if such letter induced N. to become 
purchaser or mortgagee, the plaintiffs should 
be paid lOOZ. N. ultimately became mortgagee, 
but denied that he was influenced in any way 
by the letter : — Held, that the plaintiffs could 
not recover on a quantum meruit for work 
and labour, with particulars claiming commis- 
sion as agreed. 6rree?i v. Jlules, 30 L. J., 0. B. 
343. 

The plaintiff repaired certain leasehold pre- 
mises, held by the defendant under a covenant 
to repair, on a parol promise by the defendant 
to assign him his lease : — Held, that the defen- 
dant upon refusal to assign, was liable to an 
implied assumpsit to pay the plaintiff for such 
repairs. Gray v. IIlll, E. & M. 420 ; 27 R. E. 
766. 

A lessor contracted to pay his tenant at a 
valuation, for certain erections pursuant to a 
plan to be agreed on, provided they were com- 
pleted in two months : no plan was agreed on, 
and after the condition broken, the lessor 
encouraged the lessee to proceed with the work : 
— Held, that the lessee might recover as for work 
and labour, on an implied promise arising out of 
so many of the facts as were applicable to the 
new agreement. Rurn. v. Miller, 4 Taunt. 745 r 
14 E. E. 655. See also Thorn v. London Corjjora^ 
tlon, ante, col. 1784. 

Work obtained by Fraud.] — When a person; 
has, by fraud, induced another to perform a ser- 
vice for him, intending not to pay for the per- 
formance of it, still there is a liability implied: 
by the law which may be enforced in the same 
way as an obligation arising out of an express; 
contract. Rumtsey v. A'. E. Ry.. 14 C. B. (N.S.)' 
641 ; 32 L. J., C. P. 244 ; 10 jur. (N.S.) 208 ; B 
L. T. 666; ll'W. E. 911. 

When Written Agreement Unstamped.] — If 

an agreement cannot be read for want of a stamp, 
the plaintiff cannot recover the value of the 
work and labour, although the defendant may 
have had the benefit of it. liuqlies v. Rudd, 8‘ 

D. P. C. 478. 

Agent’s Authority Rescinded.] — When an 
agent employed for an agreed commission to* 
sell, land at a given price succeeds in finding a 
purchaser at the stipulated price, but the prin- 
cipal, from whatever cause, <leclines to sell, and 
rescinds the agent’s authority, the latter is- 
entitled to sue for a reasonable remuneration 
for his work and labour, and is not bound to* 
resort to a special action for the wrongful with- 
drawal of the authority. In such a case, a con- 
tract to pay what is reasonable is implied by 
law ; it is not a question for the jury. P'richett 
V. Badger, 1 C. B. (N.S.) 96 ; 26 L. J., C. P. 33 ; 
3 Jur. (N.S.) 66 ; 5 W. E. 117. 

Promise of a Present.] — A request to a trades- 
man to shew the defendant’s house, and the- 
defendant would make him a handsome present, 
is evidence of a contract to pay a reasonable- 
compensation for the work and labour bestowed 
in that service. Jeiory v. Rmh, 5 Taunt. 302. 

Promise of what is Right and Proper.] — 

Where a person performed a work for a com- 
mittee, under a resolution entered into by them,. 
“ that any service to be rendered by him should' 
be taken into consideration, and such remuiiera- 
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tion made as slioiild be deemed ri^rlit ” : — Held, 
.that ail action \yould not lie to recover a recom- 
pense for such work, as the resolution only 
imported that the committee was to judge 
whether any remuneration was due. T(iulor\' 
JJrewer, 1 M. S. 290 ; 21 E. E. 831. S. P., ; 
Jh'iant V. Flight 5 M. & W. Ill ; 8 L. J., Ex. 
189. Oicen w 4 Car, & P. 93. 

On a parol contract with a public board to 
perform work and labour for whatever ‘‘ recom- 
pense the board might allow as right and proper,” 
•ail action will lie to recover a reasonable recom- 
pense, although the board tenders what they 
consider right and proper. JBird y. M'Gahefj^ 
2. Gar. & K.,,707. 

Services with a View to a Legacy.] — If a man 
undertakes to perform services without any view 
to a reward, but with a view to a legacy, he 
cannot after the death of a person for whom 
they were performed set up a demand for such 
•services against the testators estate. Le Sage 
V. Cousmaher, 1 Esp. 187. 

A surgeon for several years bestowed surgical 
attendance on a lady, but, expecting that she 
would amply compensate him by a legacy, sent 
in no bill. She died, and left him nothing, 
whereupon he sued her executors, claiming oOdI, 
The jury awarded him 2h0l. The court refused 
to disturb the verdict. In such a case, to disen- 
title the party to sue, there must be something 
more than the mere expectation of a legacy. 
Baxter v. Gray^ i Scott (N.B.) 374 : 3 Man. ik Cl. 
771 ; 11 L. J., C. P. 63, 

3. UxDER Special Cois"tracts. 
a. G-enerally. 

Printer — Compositors — Time or Scale.] — An 

.agreement between master printers and journey- 
men, fixing the amount and mode of calculating 
the work done and the price to be paid for it, 
■contained the following rule : Standing adver- 
tisements or stereo blocks, if forming a complete 
page, or when collected together making one or 
more complete pages, in a wrapper or an adver- 
tising sheet of a magazine or a review, not to be 
'Chargeable ; the compositor to charge only for 
his time in making them up. The remainder of 
the matter in such wrapper or advertising sheet, 
including standing advertisements or stereo 
blocks not forming a complete page, to be 
charged for by the compositor, and cast up 
according to the 8th and 20tli articles of the 
scale as they may respective!}" apply : — Held, 
that when there were complete pages containing 
one of several standing advertisements, the com- 
positor was to charge only for time, but tliat he 
%vas entitled to charge according to the scale 
w^henever a page was composed in part of stand- 
ing materials and in part of new matter. Hill 
T. Levey, 3 Ji. & JST. 702 ; 28 L. J., Ex. 80 ; 4 
Jur, 589 ; 6 W. K. 691— Ex. Ch. 

Payment in Shares — ^Winding-up of Com- 
pany.] — A contractor with a company was by 
his contract bound, at the option of the com- 
pany, to accept payment to a certain amount in 
shares ; — Held, that after the company had been 
ordered to be wound up, the contractor could 
not bo called upon to accept payment in shares, 
the option not having been exercised till after 
the windiiig-up. Shanni, Ex i)arte, Alexandra 
Bark Co., In re, 12 Jur.'(N.S.) 482 ; 14 W. E, 
.855. 


Fraud by Employer.]— A. engaged to convey 
away rubbish for B. at a specified sum, under a 
fraudulent representation by B. as to the quan- 
tity of the rubbish which was to be so conveyed : 
— Held, that in an action for the value of the 
work actually done. A, could lecover only accord- 
ing to the terms of the special contract ; although 
when he discovered the fraud, he might have 
repudiated the contract, and sued B. for deceit. 
Selway v. Foyy, 5 M, & W. 83 ; 8 L. J., Ex. 199, 

b. Deviations and Alterations, 

I Payment for— In what Cases.]— Where work 
I is done under a special contract and for estimated 
j prices, and there is a deviation from the original 
I plan by the consent of the parties, the estimate 
, is not excluded, but is the rule of payment so 
I far as the special contract can be traced* ; and for 
; any excess beyond it the party is entitled to his 
; quantum meruit, llolmm v. Godfrey, Holt, 236 ; 

I 1 Stark. 275 ; 17 E. E. 629. 
j Where a tradesman finishes work differing 
; from the specification agreed on, he is not entitled 
to the actual value of the w'ork, but only to the 
"agreed price, minus such a sum as it would take 
to complete the work according to specification, 
v. JP/rw 1 M. & Eob. 218. 

A contractor agreed with an incorporated 
company to do certain \vorks, the contract being 
under seal. In this contract there was a stipu- 
lation that if the company should think proper, 
at any time, to make any addition to the originai 
works, the company .should be at liberty to do 
so on giving him written instructions for that 
purpose, signed by the principal or assistant 
engineer. A verbal arrangement was afterwards 
made by the principal engineer for the execution 
of certain extension works, allowing for a vari- 
ance ill the prices, but stipulating, with the 
exception of that variance, all the provisions of 
' the contract should be considered as applicable 
to the extension work. This work was executed 
by the contractor under this arrangement : — 
Held, that he could not afterwards reject the 
terms of the contract, and claim remuneration 
i for the work as upon a quantum meruit, nor 
could he ask in equity for accounts to be taken 
independently of the contract. Ranger v. G\ 
B: Ry., 5 H. L. Gas. 72. 

Where work is undertaken on contract at a 
given price, the employer is not liable to any 
I greater amount by consenting to alterations from 
I the original plan, unless he is either expressly 
I informed, or must necessarily, from the nature of 
I the work, be aware that the alteration will 
! increase the expense. Lovelock v. JCinq, 1 M. & 

I Rob. GO. 

I If a builder undertakes a work of specified 
I dimensions and with specified materials, and 
I deviates from the specification, he cannot recover 
I upon a quantum valebat for the work, labour 
and materials. Ellis v. Hamlen, 3 Taunt. 52 : 
i 12 E. E. 595. 

! If A. agrees to make an article of certain 
materials for a stipulated price, but puts in 
materials of a better kind, he is not at liberty on 
that account to charge more than a stipulated 
price, nor can he require the article to be returned 
because the buyer will not pay an increased price 
on account of the better materials. Wilmot v. 
Smith, 3 Car. & P. 453. 

Where, in the progress of building work done 
under a contract, some process more expensive 
than contracted for was ordered by the architect 
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with the knowledge of the employer, and the 
huilder’s sub-contractor w'as told it was to be paid 
extra for Held, that there was evidence of a 
contract to pay him extra for it, and of authority 
in the architect to make such a contract with 
him. WaWti v. Mohhmn, 3 F. & F. 307. 

Alteration of Contract by Architect. ]— The 
plaintiff entered into a written contract with the 
defendant to build a house on the defendant’s 
land upon certain terms and conditions therein 
contained, the contract containing certain pro- 
visions for payment on the certilicates of the 
defendant's architect, and also as to orders for 
extra work, the fulfilment of the provisions 
being, in fact, a condition precedent to the 
plaintiff’s right of payment. The agreement, 
while in the custody of the architect and after 
execution by the plaintiff was altered in a 
material particular, the alteration having icfer- 
ence to the provision wdth regard to extras. The 
plaintiff built the house and received payment 
from time to time for the work so done by him ; 
the payments were made according to the pro- 
visions of the contract, and, in fact, the contract 
was fully acted on by both parties to it. Pay- 
ment for extra work under the contract being 
refused by the defendant on the ground that the 
plaintiff had not complied with the terms relat- 
ing thereto, which wore a condition precedent to 
his right to recover for the same, the plaintiff 
brought an action upon a quantum meruit on 
the ground that the agreement having been 
altered by defendant was void, or at least that 
the defendant could not in any way avail hinr 
self of it as against the plaintiff, and that, there- 
fore, the plaintiff could recover on a quantum 
meruit for extras actually done by him. The 
written agreement was put in evidence at the 
trial by the plaintiff himself Held, that this 
being an action on an executed contract for 
work done on real property, the plaintiff Avas 
bound to shew what the terms of the contract 
were, and that, therefore, the document, though 
altered in a material part by the defendant’s 
architect, was either still an instrument binding 
upon the plaintiff, or at least might be looked at 
to see what the terms were ; and" that the plain- 
tiff could not recover on a quantum meruit. 
Pattisori v. LncMey, 44 L. J., Ex. 180 ; L. E. 10 
Ex. 330 ; 33 L. T.'360 ; 24 W. E. 224. 

Authority to Vary or Alter.]— -An obligor, 

who binds himself to perform certain works 
according to a specification and other detailed 
and working drawings, to be furnished during 
the progress of the works, with power for the 
obligee, by his surveyor, to direct additions or 
omissions, must, in a plea of performance quoad 
such pai’ts in which no orders were given by the 
surveyor to vary and <leviate from the original 
plan, shew an authority in the surveyor to give 
such directions, or aver that the deviation or 
variation was an omission or an addition. Meat} 
V. PcA;, 1 Y. & J. 37. 

Action on an agreement to build a house 
according to certain drawings, plans and specifi 
cations, and to the satisfaction of the plainti^ 
and with the best materials, alleging as breache 
• that the defendant did not build the house 
the satisfaction of the plaintiff, and that he di( 
not ]ierforiii the work with the best materials 
the defendant pleaded, that he deviated fron 
the drawings by the direction of the plaintiff” 
architect : — ^Held, that this plea was bad oi 




general demurrer, the architect not being shewn 
to be the plaintiff's agent to bind him b}'' any 
deviation from the drawings. Cooper v. Ln nqdov .. 
9 M. & W. 60 ; 1 D. (N.S.) 392 ; 11 L. J., Ex. 222] 

A contract for the construction of a lailway 
made between a firm of contractors, and the 
company formed for the purpose of making and 
working the railway, provided that the company 
should not, under any circumstances, be liable 
to pa.y to the contractors a greater sum than 
1,745,000A, and that the contractors should exe- 
cute and provide, not only all the works and 
materials mentioned in the first schedule thereto, 
Vmt also all such other works and materials as in 
the judgment of the com])auy’s engineer-in- 
chief were necessarily or reasonably implied in 
and by, or inferred from, such specification, and 
the plans and sections of the railway and works. 
The contract also provided that all accounts 
relating to the contract should be settled by the 
company’s engineer-in-chief, and his certificate 
of the ultimate balance of the accounts should 
be final and conclusive on both parties. After 
the railway had been constructed the contractors- 
filed a bill claiming to be entitled to payment in 
respect of extra works which they had executed 
under the directions of the company’s engineer- 
in-chief, alleging that they had done so upon 
the faith of his promise that they should be paid 
for the same, but for which he refused to certify: 
— Held, that the contractors were bound by the 
contract to complete the railway for a specified 
sum : that the company’s engineer-in-chief had 
no power to alter the terms of the contract 
and that the contractors had agreed to abide by 
the certificates of the company’s engineer-in- 
chief. Sharpe v. San Punilo Brazilian Bif.^ 
L. E. 8 Ch. 605. n. ; 27 L. T. 6G9. Affirmed 
L. E. 8 Ch. 597 ; 29 L. T. 9. 

c. Extras. 

Contract with Company—Not under Seal.] — 

An incorporated com})any entered into a con- 
tract, under seal, with A. for the execution of 
works according to the terms of a specification 
annexed, which contained provisions for extra 
work. A. entered upon the work under the 
superintendence of the com])anT’s engineer, and 
also under such superintendence, and with his 
approbation, executed extra works, which, how- 
ever, could not be considered as coming within 
the provisions of the contract under seal. A. 
afterwards made a claim upon the company to 
a much larger amount than that specified" by 
the contract, and the directors paid him a sum 
generally on account. By 8 & 9 Viet. c. 16, 
s, 97, the directors of such a company may make 
parol contracts without the same being reduced 
into writing, where such contract w^ould, if 
entered into between private persons, be valid ; 
and by s. 98, the directors are bound to enter 
minutes of such contracts in a book ; and, by 
one of the clauses of the special act of the coni- 
pany under which it was .incorporated, three 
directors constituted a quorum : — Held, that as 
there was not any evidence that the company 
had contracted for this extra work under seal, or 
that the company had entered into a contract 
for the same under the terras of their special 
I act, or of any general act authorising the same, 

I the company was not liable to A. for the extra 
i work so performed by him. Ilomershain v. 
Wolveidiamphm Waterworks Co., 6 Eailw. Cas., 
790; G Ex. 137. 
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A contractor agreed with an incor])orated ’ 
company to do certain works, the contract lieing | 
under seal. In this contract there was a stipula- j 
tion that if the company should think proper at ' 
any time to make any addition to the original 
works the company should bo at liberty to (lo so ' 
on gdying him written instructions for that pur- ; 
pose, signed by the principal or assistant engineer. . 
A verbal arrangement was afterwards made by | 
the principal engineer for the execution of certain | 
extension works, allowing for a variance in the ; 
p>rices, but stipulating that with the exception of 
that variance all 1ho provisions of the contract | 
should be considered as applicable to the exteri - 1 
sion work. This work was executed hj the i 
contractor under this arrangement : — Held, that I 
he could not afterwards reject the terms of the j 
contract and claim remuneration for the work, j 
as upon a quantum meruit, nor could he ask in i 
equity for accounts to be taken, independently ; 
of the conti'act. Ilanqt r v. (r, ir. iih/., 5 H. L. > 
Cas. 72, ‘ ■ I 

Work comprised in Specification, thougli not ! 
Mentioned.] — A. agreed to build a house for B., ' 
who prepared a specification, which contained ! 
])articularsof the different portions of the work, 
tinder the head of Carpenter and joiner,*’ there 
W'cre specified the scantling of the joists for the 
different floors, the rafters, ridge, and wall, but 
no mention was made of the flooring. The 
specification stated that "the whole of the 
materials mentioned or otherwise in the fore- 
going particulars, necessary for the completion 
of the work, must be provided by the contrac- 
tor.” At the foot of the specification A. signed a 
memorandum, whereby he agreed with B. to 
do all the works of every kitid mentioned and ! 
contained in the foregoing particulars, according, | 
in every respect, to the drawings furnislied, or to j 
he furnished, for 1.100?. The house to be com- 1 
pleted and fit for occupation by the 1st of | 
August, 185S.” A, prepared the flooring boards, ' 
brought them to the premises, and planed and 
fitted them to the several rooms, but refusal to 
lay them down without extra payment, because 
the flooring was not mentioned in the specifica- 
tion, whereupon B. put an end to the contract, 
took possession of the works, and proceeding to 
complete tlie building, used the flooring boards 
so pre])ared and fitted b}^ A. : — Held, first, that 
A. was not entitled to recover for the flooring as 
an extra, because it was included in the contract, 
though not mentioned in the specification. 
WiUlamff v. Fitzmannee, H H. & N, 844. 

Held, secondly, that A. could not maintain 
trover for the flooring boards left on the premises 
by him, and subsequently used by B. Ih. 

When Written Orders stipulated for.] — Where 
a clause in .‘i contract stipulated th.at for all 
extra work written directions should be given, 
under the hand of the architect : — Pleld, that a 
sketch made by the architect, and not signed, by 
him, was not such a direction as cjornplicd with 
the contract. Mqera v. 30 L. J., Q. B. 9 ; 

7 Jur. (N.S.) 97 : 9 W. R. 96. 

When in a builder’s written contract it is 
stipulated therein that any order given for 
extras shall be in writing, there must be some- 
thing beyond an order to entitle a person to 
obtain payment for such extras. Fmnltlbi v. 
Farlie, 3 F. & F. 65 ; 6 L. T. 291. 

A. contracted with B., that B. shall, within a 
certain time, build A. a ship, complete and ready 


for sea ; and that the price in the contract men- 
tioned should be inclusive of all charges for the 
ship, finished ami fitted perfectly in every 
respect ; and that no charges should be 
demanded for extras, but any additions wdiich 
might be made, by order in writing of A.’s 
agent, should be paid for at a price previously 
agreed upon in writing. During the progress of 
the building of the ship, several additions and 
alterations were made by the direction of A.’s 
agent, but no written order was given for them. 
When the ship was nearly completetl, A.’s agent 
gave B. notice that he should require from him 
a supply of a quantity of articles for the use of 
the ship. It -was stipulated in the contract that 
the ship should be fitted, formed, and equipped 
in, manner similar in ail respects to that which 
is practised with ships of the same class in her 
majesty’s navy under contracts with the Admir- 
alty. A.’s agent, upon B. at first declining this 
last-mentioned quantity of goods, afterwards 
arranged wnth B. that they might be supplied 
by B., without prejudice to the question, whether 
B. was hound to supply them under his contract, 
and B. supplied them accordingly : — Held, that 
■B, could not recover for extras, alterations or 
additions made during the course of the per- 
formance of the. contract, unless where he had 
received previous written orders, agreeably to 
the contract. Fusttdl v, Sa Fa Banddra 
iVurouiif), 13 C. B. (K.S.) 149 ; 32 L. J., C. P. 
6S ; 9 Jur. (N.s.) 718 ; 7 L. T. 804. 

As the last-mentioned })arcel of goods must be 
considered to have been delivered on board after 
the ship was delivered and completed Held, 
that A. was liable for this quantity of goods 
independently of the contract. Ih. 

An act empowet’ed a corporation to scour an 
inland harbour, and they did so by taking up the 
mud in barges, and letting it out at the mouth of 
the harbour, so as to be carried down the river. 
The cor]ioratioii employed the plaintiff to exca- 
vate and remove certain estimatecl quantities of 
earth down the river at certain prices, the con- 
tract (not noticing the scouring process) pro- 
viding only for extra work ordered by the engineer 
of the plaintiff in writing. In consequence of 
the cleansing process, which was continued while 
the plaintiff was engaged in the work, the 
quantity of soil he had to remove was vastly 
increased by great deposits of mud. The plain- 
tiff applied for and was refused any additional 
remuneration, and after the work was completed 
sued the corporation for compensation, but the 
case of the plaintiff, as stated at the trial, did not 
shew that the mode of cleansing adopted by the 
corporation was unusual or unreasonable, and, on 
the contrary, it appeared rather to be a proper 
mode of carrying out the powers of the act : — 
Held, that, as* it did not appear that the process 
was unlawful or wrongful, it was no cause of 
action. Bighy v. Bristol Corjwratloii^ 29 L. J,, 
Ex. 359. 

Account directed of extra works done by a 
contractor under his contract : — Hold, not to 
authorise an account to be taken of works (other 
than the specified works) done with the privity 
of employer without written instructions, but 
liberty was given to bring an action in respect of 
works done without such instructions, Nixon 
V. Taff Vale Ry,^ 7 Hare, 136. Affirmed sub nom. 
Taff Vale My. v, Nixon, 1 H. L. Cas, 111, 

By a contract for the execution of railway 
works after specifying certain works to be done 
for a gross sum, it was provided that extra 
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works which the company or the engineer should 
by any writing under his hand require to be 
executed, should be deemed to be included in the 
contract, and should be paid for at a certain rate, 
and that the contractor should not be entitled to 
make any claim for any alteration or addition 
which he might make without such written and 
signed instructions :>--Held, that a suit for an 
account of the moneys due to the contractor in 
respect of works done under the contract was a 
proper subject of jurisdiction in equity. Ih. 

A builder agreed, by a written contract under 
seal, with a board of guardians, to build a work- 
house according to a certain plan for a certain 
sum ; and any deviations from the plan which 
the board or their architect might order in the 
course of the work were to be valued in a par- 
ticular manner, and the value added to or 
deducted from the stipulated price as the case 
might he ; but it was expressly provided that no 
allowance was to be made to the builder for 
additional work, unless the same should be 
ordered in writing. After the builder had been 
paid for all the work done pursuant to the written 
agreement, he filed a bill against the board, 
alleging that much additional work had been 
done with the knowledge and sanction of the 
board, and on the faith of an assurance from 
their agent that no written order for it was 
necessary, and praying an account and payment 
of what was due in respect of such work. On a 
general demurrer to the bill Held, first, that 
the subject-matter of the claim was not of itself 
within the jurisdiction of this court ; and, 
secondly, that the alleged fraud on the part of 
the board in taking advantage of the want of a 
written order to avoid pa3dng for work which 
they had sanctioned, would not give the court 
jurisdiction, and that bills to enforce parol con- 
tracts within the Statute of Frauds, on the 
ground of part performance, were different, the 
court having jurisdiction in those cases over the 
original subject-matter, viz., the contract, and 
the question being whether that jurisdiction was 
ousted by the want of a writing, whereas, here 
the attempt was to make the want of a writing 
the ground of jurisdiction. Kirh v. Bromley 
Vnion, 2 Ph. 610 ; 17 L. J., Ch. 127 ; 12 Jur. 85. 

^ Insufficiency of Stamp — Evidence.] - 

When work had been done under a written con 
tract not admissible for want of a stamp, evidenc 
of extra work cannot be given without proof o 
the written contract, and if that is inadmissibh 
the judge cannot look at it for the purpose o 
seeing whether or not the proposed evidenc< 
refers to it. Buxton v. Cormsk, 1 D. &; L. 585 
12 M. & W. 421 : 13 L. J., Ex. 91 ; 8 Jur. 46 
S. P., Jones V. Iloioell. 4 D. P. C. 176, and Vlneeti 
V. Cole, 3 Car. t P. 481. 

Assessment of Amount — Condition Precedent," 

— a contract for building steamers (to th( 
satisfaction of the engineer), to be completec 
within six months, with penalties for delay, i1 
was provided that the engineer might allow ar 
extension of time, and might also order additions 
or alterations by orders in writing, and that the 
value of such additions or alterations should be 
ascertained, and added to or deducted from the 
contract price, as the case might be ; and further, 
that any dispute or difference as to such additions 
or alterations should be referred to the engineer, 
whose decision or valuation should be final. 
Additions and alterations were duly ordered, and 




the steamers were not completed in time. In an 
action for extras, the value of which had not 
been ascertained by the engineer or any third 
party, the employer pleaded a set-off for penal- 
ties for delay, and the contractor replied that the 
additions ordered made it impossible to complete 
the vessels in time Held, that the action was 
not maintainable until the value of the additions 
had been ascertained, lie, v. Secretary of 
State for India, 1 H. B. 262 ; 7 L. T. 736 : 11 
W.E.261. 

See also Arbiteatiok (Ook’DITIOJ?' Prece- 
■dent). ' 

Liability for— -Construction of Contract.]— A. 

agreed to do for B. & Co. all the woodwork on an 
iron ship which they were building for M. &; Go., 
according to a tender, the whole to be completed 
for 38,00tB. The contract or tender contained 
the following clause : “ Any important work not 
mentioned in this tender that may be required 
to be done by the owners to be paid for by them, 
in addition to the amount herein specified.” The 
work was undertaken by A. for B. A Co., upon 
the faith of a guarantee by 0., as follows : “ In 
consideration of your contracting with Messrs. 
B. &: Co, for the woodwork of an iron ship now 
building by them for Messrs. M. & Co. we hereby 
guarantee the payment to you according to the 
contract.” The word “ important ” in the con- 
tract was inserted by A. with the consent of 
B. & Co. after the guarantee was signed by C. : 
— Held, that the contract bound B. &: Co. for 
extra work done, they being the persons referred 
to therein as the owners, and that the insertion 
of the word “ important ” had no material effect 
upon the liability of C. under the guarantee. 
Andrews v. Lawreiice, 19 C. B. (N.s.) 768. 

Action by Sub- Contractor.]— A sub-contractor 
suing an employer for work e.xtra the original 
contract, must put in that contract, if in writing, 
and also prove a separate and distinct contract 
with the employer to do the work sued for. 
Eccles V. Southern, 3 F. & F. 142. 

Under a Certificate.] — See post, col. 1813. 

4. Completion of Contract, 

Necessity of— No Claim for Unfinished Work.] 
— Upojian entire contract — as to repair a damaged 
chandelier and make it complete for lOZ.-^an 
action will not lie for the value of a, partial repair, 
though such repair was beneficial to the defen- 
dant, and consisted i)artly in a supply of fresh 
materials, such materials not having been de- 
manded back. Sinclairs, Bowles, 4 M. & Ry. 1 ; 
9 B. & C. 92 ; 7 L. J. (O.S.) K. B. 178. 

Where A. contracts to do work and supply 
materials upon the premises of B. for a specific 
sum, to be paid on completion of the whole. A. 
is not entitled to recover anything until tiie 
whole work is completed, unless it is'shewii that 
the performance of his contract was re vented 
I by the default of B. Applehy v. Meyers, 36 
L. J., C. P. 331 ; L. R. 2 C. P. 651 ; 16 L. T. 
669 — Ex. Ch. Reversing 14 W. R. 835. See also 
ante, col. 1783. 

Time for Payment. ]— Where A. contracts to 
■do work on materials supplied to him by B, (as 
where he contracts to survey a parish and to set 
down the results of such survey in a map, upon 
paper furnished to him by B.), his right to sue 
for work and labour is complete as soon as he 
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has finished the work, and has given B. a reason- ; Exchange contracted with another member to 
able opportunity of ascertaining it-s correctness ; i purchase certain shares. Before completion the 
and if (there being no contract for a specific ! purchaser failed to meet his engagements, and 
price) he demands more for the work than a ' was declared a defaulter on the Stock Exchange, 
reasonable price, and refuses to deliver it except ! By the rules of the Stock Exchange the price 
on payment of such larger price, that does not j of shares, contracted to be bought or sold by 
preclude him from suing for and recovering a i such a defaulter, are to be fixed by the official 
reasonable price. Iluglicf^ v. Leuney^ 5 M. & W. j assignee of the Stock Exchange, and the tliffer- 


183 ; 2 H. cS: H. 13 ; 8 L. J., Ex. 177. 

Loss of Subject-Matter.] — The plaintiffs con- 
tracted with the defendaiit to erect machinery 


ences paid to or claimed from the assignee : — 
Held, that the price fixed by the assignee is 
substituted for the original contract, and is a 
, . , T . - (liquidated sum due under the contract, and, 

upon his building and p'cmises, and in his occu- 1 therefore, that a bankruptcy petition may lie 
pation, for a specified sura, and to keep the i ^ p^oe. Ward, 

whole m order under fair wear and tear for two ^ ^ 53 l. qIi. 73; 22 

Ch. D. 132; 48 L. T. 332; 31 It. 112— C. A. 


years. When the machinery was only partly 
erected, a fire accidentally broke out in the buili 
ings, and, without any fault by cither party, 
destroyed both the buildings and machinery then 
erected thereon : — Held, that the plaintiff's were 
not entitled to recover anything in respect of any 
portion of the machinery which had been erected 
and destroyed, as the whole work contracted 
to be done by them had not been completed. 
Applehy v. Meyers^ supra. S. P., Adlanl v. Booth. 

7 Car. & P. 108. 

An action lies by a shipwright for work and 
labour done, and materials delivered in repairing 
a ship, though burnt in dock before the repairs 
are completed. MenetoneY.Athawrs. 3 Burr. 1592. 

A contract was made for new boilers and parts 
of machinery for a ship, to be paid for by instal- 
ments on certificates of the plaintiffs’ surveyor. 
Two instalments of 2,000Z. were paid, when the 
ship was lost at sea : — Held, that the contract 
was substantially one for work and labour to be 
done by the defendant, and that the two pay- 
ments of 2,00()Z. each were intended only to be 
paid on account of a contract to be performed as 
a whole, and that therefore as a full perform- 
ance of tiie contract had been rendered imimssible 
by the loss of the vessel, no property in any por- 
tion of the work certified by the inspector to 
have been properly done, and in respect of which 
the two sums were so respectively paid, had 
passed to the plaintiffs, so as to entitle them to 
3.*ecover in detinue for its detention. Amjlo- 
BffypUan Navigation Co. v. lienjiie.^ 4-1 L. J., 
O; P. 130 ; L. R. 10 C. P. 271, 571 ; 32 L. T. 
467 ; 23 W. R. 626. 

Irleld, also, that the plaintiffs could not recover 
back the two sums of 2,000Z. or either of them 
in an action for money had and received. Ih. 

Exoneration — Incapacity by Act of God.]— 

Incapacity by reason of tlie intervention oi: an 
act of God to perform personal service is an 
excuse for its non-performance, notwithstanding 
a covenant to serve absolute and unconditional 
in its terms, because the parties must be sup- 
pxised to have contem})lated the continuance of 
tlie covenantor’s ability to perform the service 
as one of the conditions of the contract. Boast 
v. Forth, 38 L. J., C. P. 1 ; L. R. 4 C. P. 1 : 19 
L.T. 264; 17 W. R. 29. 

In cont]-acts to render services purely personal 
— as, for example, a contract by a musician to play 
at a concert — there is coupled a. condition that 
the parties will be exonerated from the contract 
if the performance is prevented by inability 
resulting from the act of Grod. llohinson v, 
Davisoii. 40 L. J., Ex, 172 ; L. R. 1 Ex. 269 ; 24 
L. T. 755 ; 19 W. R. 431. 

Bankruptcy of Contractor before Completion— 
Substituted Price.] — A member of the Stock 


Performance Prevented or rendered Impractic- 
able by Employer.] — The defendants employed 
an architect to draw a specification of abuikling, 
and he employed the plaintiff to make out the 
([uantities ; the plaintiff’s work was to be paid 
for by the successful competitor for the building 
contract ; but a dispute having arisen between 
the architect and the defendants, they refused to 
go on with the building, upon which the architect 
sent in his bill to them, together with the plain- 
tiff's bill for making out the (][uantities ; the 
defendants paid the architect’s account only : — 
Held, that as the defendants had by their own 
acts rendered it impossible that the successful 
competitor should defray the plaintiff’s charges, 
according to the imilerstanding, they were liable 
to him for the amount of his charges. 2£oon v 
Witney Fiviim, 3 Bing, (N.C.) 814 ; 5 Scott, 1 ; 3 
Hodges, 206; 6 L. J., C. P. 305. See v. 

Chlhurn, 8 Bing. 14 ; 1 M. & Sc. 51 ; 1 L. J., 0. P. 7. 

Where, by the terms of a contract, a service to 
he performed by A. for B. is to be paid for in 
goods, A. cannot declare for the value of the 
service, but must sue on the special contract. 
But if B. by his own act renders the delivery of 
the goods impossible, A. may sue for the value 
of the service. So if B. allows the goods to be 
sold under an execution against him. Keys v. 
Harwood, 2 0. B. 905 ; 15 L. J., C. P. 207. 

A printer having agreed to print for the defen- 
dant a work which was to contain a dedication, 
to be thereafter sent to him, printed the work, 
and also the dedication, but on the latter being 
returned to him revised, discovered for the first 
time that it contained libellous matter, where- 
upon he refused to continue the printing of it ; 
and on the defendant refusing to accept or pay 
for the work, without the dedication, brought an 
action against him for the price of the work, 
without the dedication : — Held, that the dedi- 
cation being libellous, the printer was justified 
in refusing to publish it, and was entitled to 
recover the expense of printing the body of the 
work. Clayx. Yates, 1 H. & N. 73; 25L. J., 
Ex. 237 ; 2 Jur. (K.S.) 908 ; 4 W. R. 557. 

The defendant, a builder, contracted with the 
plaintiff, a building surveyor, that if the plain- 
tiff would supply the quantities for a certain 
projected building, the defendant would, if he 
was accepted as the building contractor, pay the 
plaintiff out of the first instalment ; the plaintiff 
furnished the quantities, but ^ the defendant 
subsequently abandoned the building contract : 
—Held, first, that it was implied that the defen- 
dant should duly proceed with the building 
contract. M*'C&nnell v. Kilg alien,, 2 .L, R., Ir. 119. 

Held, secondly, that performance of his con- 
tract with the plaintiff having been rendered 
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impossible by his own act, he was hound to I 
pay the plaintiff for the quantities furnished. | 
Hi I 

A count stated that, by a deed between the 
plaintiff and the defendants acting under the 
Public Health Act, 18^18, as the local board of 
health for a borough, the plaintiff contracted 
with them that he would execute and complete 
all the woT'ks mentioned in a specification 
annexed, in and about the constructing a sewer 
in the town, according to the specification and a 
plan prepared by a surveyor ; the several 
pi.u'tions of tlie works to be completed on or 
before the time mentioned in the specification, 
and to the satisfaction of the surveyor. And it 
was provided that if the plaintiff, from bank- 
ruptcy, insolvency, or any other cause whatever, 
should bo prevented or delayed in proceeding 
with the works, or should not proceed to the 
satisfaction of the surveyor, it should he lawful 
for the local board, after three days’ notice, 
signed by their clerk, to be given to the plaintiff 
of their intention so to do, to employ any other 
person to complete the work, and. at the expira- 
tion of the notice, the deed should, at the option 
of the local hoard, become void as to the plain- 
tiff', and the amount already paid to him should 
be considered the full value of the works executed 
by him up to that time, and no farther claim 
should be made for contract or additional works, 
and the materials at that time on the premises 
should become the })roperty of the board without 
further payment for the same. And it was 
j)rovided that one-fourth of the whole amount 
should be paid when one-third of the works 
should have been certified by the surveyor to 
have been completed to his satisfation, another 
fourth part when rwo-thirds of the works should 
have been so completed, another foui’th part on 
completion of the works so certified, and the 
remaining part witliiii two months from that 
time. Averment, that the plaintiff in part 
executed the works, and was ready to complete 
the works Held, that the declaration was good, 
since there was an implied contract on the part 
of the defendants to allow the plaintiff to com- 
plete the work subject to the provisions for 
iletermining the emjiloyment in the events men- 
tioned. Davws V. Swansea Corjurmtion, 8 Ex. 
808 ; 22 L. J., Ex. 207. 

Bankruptcy of Employer,] — A company 

employed a broker to dispose of their shares, on 
the terms that he should be paid lOOf. down and 
400Z. in addition, u})on the allotment of the 
whole of the shares of the company. The broker 
disposed of a considerable number of shares 
when the company was wound- up : — Held, that 
the broker was prevented earning the 400Z. by 
the ‘act of the company, and was thei-efore 
entitled to recover a proportion of 'the 400Z. 
IncMald v. Western Neilglierry Co fee Co.., 17 
C. B. (K.s.) 783 ; 34 L. J., C. P. 1*5 ; 1 0 Jur. (isr.S.) 
1129 ; 11 L. T. 345 ; 13 W. E. 95. 

When Payment Conditional in Certain 

Events.]—- An agreement was made between the 
plaintiff, who was an architect, and A., who was 
possessed of land, by which the plaintiff agreed to 
lay out the land for building purposes, and to 
make all the requisite plans, on the condition 
that he should make A. no charge for such services, 
but that, in the event of the land being disposed 
of for building purpo&^e.s, the plaintiff should be 
appointed the architect on A.’s behalf, and parties 


building on the land should })ay the plaintiff a 
percentage on the outlay, provided they did not 
employ him as their architect ; but that, in tlio 
event of A. or his executors wishing to dispense- 
with the plaintiff’s services at any time, he or 
they should be at liberty to do so, on remunera- 
ting him for his time and trouble in inakirig the 
preparations. The declaration alleged that the- 
plaintiff had prepared all the plaTis, according 
to the agTeement, and that the land had not 
been disposed of for building })urposcs ; and that 
after the death of A. his executors dispensed 
with the further services of the plaintiff in 
; respect of the contract, and put it out of their 
I power to dispose of any part of the land for 
1 building purposes, whereby ilie plaintiff claimed 
to be paid for making the preparations : — Held, 
that the plaintiff was not entitled to recover, 
as there was no understanding on the part of 
A. to dispose of the land for building purposes 
only ; and the land not having in fact been so 
disposed of, the plaintiff was not, according tO' 
the contract, to be remunerated. Moffatt v. 
Laujde. lfy 0. B. 583 ; 24 L. J., C. P. 55 ; 1 Jnr.,. 
(N.S.) 283 ; 3 W. E. 252. 

Mutual Abandonment.] — The plaintiff agreed 
with the defendant to prepare and issue adver- 
tisements and notices for the purpose of selling 
tickets to see a procession, and to use his best 
endeavours in selling them, being paid 107. per- 
cent. upon the proceeds of the tickets sold. The 
plaintiff issued the ailvertisernents and notices, 
but before the sale of the tickets the defendaiit 
countermanded his authority to sell, and the 
plaintiff therefore sold none, but sent the appli- 
cants to the defendant. The plaintiff then 
brought an action for the work done : — Held, 
that he was not entitled to recover in this form 
of action, it not being shewn that the contract 
was mutually abandoned. TJe Bernarehi v. 
Harding, 8 Ex. 821 : 1 C. L. E. 884 ; 22 L. J.. 
Ex. 340';' 1 W. E. 415. 

Eeadiness to Complete — Questions for the 
Jury.] — In an action by architects whose plans, 
after having been accepted, are rejected on the 
ground tliat the work cannot be done for the 
amount of their estimates, it is for the jury 
whether it is an express or implied condition of 
the contract, that the estimates shall be reason- 
ably near the actual cost. Kelson v. Spooner, 2 
F. &E. 1)13. 

The plaintiffs declared upon a contract, by 
which they were to manufacture and fix com- 
plete for the defendant a copper necessary for 
the fitting up of a brewhouse, according to a 
specification ; and the defendant was to permit 
the plaintiffs to put up the work, and pay for 
the same on the delivery and fixing ui) thereof ; 
assigning as a breach that the defendant would 
not permit the plaintiffs further to proceed with 
and to complete the work, but discharged them 
therefrom. Upon the trial of an issue on the 
readiness of the plaintiffs to manufacture and 
complete the copper, it was left to the jm’y to 
say, upon the evidence, which party was in fault 
in occasioning the contract not to be canied 
into effect. Held, no misdirection. JPonfife,r 
V. Wilkinson., 1 C. B. 75. 

The plaintiff contracted to fit up for the 
defendant a brewery at the house of a third 
person, the whole to be fixed complete for a 
certain sum, nothing being said about the time 
or mode of payment. When a portion of the 


l'-' 
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work was done, tlie plaintiff refused to complete 
it without security, which the defendant refused 
to give. In an action against the defendant for 
not permitting the plaintift* to proceed with or 
complete the work, or paying for what was done, 
it was left to the jury to say by whose default 
the work was stopped. The jury having fouml 
a verdict for the defendant tlie court decUned to 
interfere. Ponttfrx v. 2 C. B. 349. 

5. SUBJ33CT TO CEUTIFICATES. 

Architect’s Certificate, Effect of.J — In a 
building contract, the architect's certificate is 


intended to be the sole fomidation of any liability 
on the part of the defendant- Wadtarorth v. 
Smith. 40 L. J., Q. B. 118 ; L. E. 8 Q. B. 832 : 
19 W. E. 797. 

In an action on a builder's contract, which 
provideil that all the works should be left com- 
plete and clear, to the satisfaction of the archi- 
tect, and did not contain any provision for 
payment by instalments : — Held, tliat the p:>m- 
plotion of the works to the satisfaction nf the 
architect was a condition ]n*ecedent to the 
builder's right to recover on foot of the contract. 
Rirliardmnix, Mahon. 4 L. lb, Ir. 4St>. 

Where bv a contract an engineer is interposed 


owner, but not as between the building owner 
and the architect himself. Rogers v. 7)i> 

J. r. 277— C. A. 


final, as hetwecu the builder and the building j between the parties to it, and made the absolute 

' judge of the performance of the works, there is 
no right in the one party to demand payment, 
and no liability on the other to pay, throughout 
the contract, unless the condition of ol>tainiim a 

When Certificate a Condition precedent.] | 

In a building contract it was provided that the | been fulfilled. Srott v. Lirerpool Corporation. 
contract should not be vacated by any additions 3 De H. J. 334 ; 28 L. J.,Ch. 230 i> Jur. (X.S.) 
or alterations, but that the lu’ice to bo paid for 1104; 7 W. R. 153, 
such alterations should be settled by a surveyor, j 

who was to be sole arbitrator in settling such j Condition Waived.] — By a building agree- 

price, and all disputes arising in or about the I ment ])etw'een A. and B., it wms stipulated that A. 
pi-emises : and the employer agreed to pay certain should complete for a specified price certain works 

oil certain houses of B., the whole to be completed 

on a specified da3% aiidto be done to the satisfac- 
tion of a surveyor named, upon whose approval 


proportions of the contract price upon receiving 
a certificate in writing, signed by the surveyor, 
testifying that certain portions of the building 
had been done, and his approval thereof, and 
the balance that should be found due after 
deducting the previous payments, within two 
months after receiving the .surveyor's certificate 
that the whole of the works had been com])leted 
to his satisfaction ; — Held, that the surveyors 
certificate was a condition precedent to the 
builder's right to sue upon the contract in respect 
of alterations. Morgan v. Rirnto, 3 M. & Scott, 
7«) : 9 Bing. (572. 

Where a building agreement contained a 
proviso that no instalment should he paid, unless 
the plaintiff delivered to the defendant a certifi- 
cate, signed by the surveyor of the defendant, 
that the works were ])crformed according to a | 
specification : — Held, that the want of a certifi- 1 
cate was a good defence under the general issue 
to an action for the instalments. JliJ ner v. Fitdd, 
5 Ex. 829 ; 20 L. J., Ex. (58. 

Upon an application for production bj' the 
defendant of an agTcemeiit between the plaintift' 
and the defendant, in order that it might be 
made a rule of court under the (‘ommon Law 
Procedure Act, 1854, s. 17, it appeared that the 
agi-'eement was for the erection of four houses 
by the plaintift, which were to be inspected by 
S". and C., or some other architect or valuer, to 
be appointed by the defendant, who were to give 
a certificate of the progress and value of the 
works. The agreement contained a power for 
the defendant to employ other persons to exe- 
cute the contract, if “the plaintift' should become 
bankrupt ... or if there should be any unreason- 
able delay or unsatisfactory conduct on his part 
with regard to the erection of such buildings, or 
with regard to any work, matter or thing con- 
nected therewith : the fact of such ^ delay or 
unsatisfactory conduct to be ascertained and 
decicleil bv 8, and C., or other the architect or 
valuer for^the time being, against whose decisions 
there should be no appeal ” Held, rejecting 
the application, that the agreement was not^a 
“submission to arbitration by consent,'’ within 
s. 17, as the decision of the architect was not in 
the nature of a judicial proceeding, but was 


payment was to be made. A. failed to complete 
the work. He sued B. on the agreement for the 
agreed price, and for a reasonable price according 
to measure and value. There was evidence, on 
the trial, that B. had resumetl possession of the 
houses, and was so far enjoying the fruits of A. s 
labour’:— Held, that there was no evi<lence in 
support of the claim, for that he coiild^ not 
recover on the special count, not having fulfilled 
it ; and that the mere fact of B.'s taking possession 
of his own land, on which the buildings had ]>een 
erected, or where repairs had been done, or altera- 
tions made to a building thereon, did not aftord 
an inference that he had dispensed with the 
conditions of the special agreement under which 
the works were done, or of a contract to pay for 
the work actually done according to measure and 
value. Munro El. Bi, 738 ; 4 Jur, 

(N.S) 1231. 

Nature and Sufficiency of Certificate.]— Where 
the architect checked the builder's charges, and 
sent them to the employer : — Held, that this did 
not amount to such a certificate of satisfaction 
as to enable the builder to sue the employer, 
although he had not objected to pay, on the 
ground that no sufticient certificate had been 
rendered. 3Iorgan v. Birnie^ 3 M. & Bcott, 7(5 ; 
9 Bing. 672. , 

By a contract for building a borough gaol it 
was" provided, that “no alterations should be 
made without the written authority of the 
architect, by whom the value of such alterations 
should be ascertained; and that no allowance 
for alterations should be made, unless the value 
of the same was ascertained at the time the work 
was done, and entered in a book, such entry to 
be submitted to and approved of by the architect.” 
“ That no payments should be made to the ^con- 
tractors, except on the production, of a certificate 
from the architect, that a certain amount of work 
had been done, and that the architect should 
deliver his certificate thereof at the end of every 
fourteen davs ; ” and “ that the contractors should 
be entitled to receive at the end of every fourteen 
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<Iays the amount for which the architect should 
have given such certificate, the amount of such 
certificate to be less, by certain varying propor- 
tions, than the value of the work done, until 
ninety per cent, of the whole should be com- 
pleted; that no farther payments should be 
made to the contractors until three calendar 
months after the architect should have certified 
the completion of the whole work to his satisfac- 
tion, when one-half of the remainder should be 
paid, and tlie balance at the end of twelve 
months from the date of the architect’s certificate 
of completion ” : — Held, that the architect’s cer- 
tificate of final completion was sufficient, without 
mentioning the amount remaining due. JPashby 
V. Biruibujlmm, Corpomtimi^ 18 C. B. 2. 

A building contract contained a clause for 
payment of the price of the building by instal- 
ments, with a proviso that, before each payment, 
the architect should certify that the works were 
carried out to his satisfaction Held, that the 
certificate need not be in writing, lloierts v. 
Wamns, 14 C. B. (x.S.) 592 ; 32 L. J., C. P. 291 ; 
9 Jur. (N.s.) 128 ; 8 L. T. 460 ; 11 W. B. 783. 

^Who disqualified from giving Certificate.] — 

Where payments to a contractor are to be certified 
for by the engineer of a railway company, he is 
not disqualified from so doing on account of his 
having become lessee of the railway, at a rent 
depending on the amount so certified for. Hill 
V. South Stafoiuhhire i2w., 11 Jur. (N.S.) 192 : 12 
L. T. 63— L.JJ. 

A building contract contained a clause, ap- 
pointing the architect arbitrator in respect of 
extra ^vorks ; the architect had guaranteed to his 
employer that the total cost should not exceed a 
specific sum, but that fact had not been disclosed 
to the builder at the time when he signed 
the contract : — Held, that the guarantee was a 
material fact tending to influence the architect’s 
decision, and as it was not disclosed to the 
builder, he was not bound by the submission to 
the architect’s arbitration, and the court would 
perform the part of arbitrator in the matter. 
lumherlcy v. DicK 41 L. J., Ch. 38 ; L. E. 13 Eq 
1 ; 25 L. T, 476 ; 20 W. E. 49, 

Where a builder by his contract bound him- 
self to abide by the decision and certificates of 
an architect as to the amounts to be paid for his 
work, not knowing that the architect had given 
an assurance to the employer that the cost of the 
building should not exceed a specified amount, 
although he refused to guarantee that amount, 
the court did not consider that the decision of 
the architect made under such a Ijias as binding, 
but gave directions so as to ascertain under the 
authority of the court how much remained justly 
clue to the builder. Xemp y, Bose, 1 Giff. 258 : 
4 Jur. (N.s.) 919. 

Certificates are not Written Orders.]— A con- 
tract for the construction of large iron buildings 
for a lump sum, contained a clause, that no 
alterations or additions should be made without 
a written order from the employers’ engineer, 
and no allegation by the contractors of know'- 
ledge^ of, or acquiescence in, such alterations or 
additions on the part of the employers, their 
engineers or inspectors, should be accepted or 
available as equivalent to the certificate of the 
engineer, or as in any way superseding the neces- 
sity of such certificate as the sole warrant for 
such alterations and additions. During the 
execution of the contract the contractors alleged 


it wms impossible to cast certain iron trough- 
girders of a specified weight, and subsequently, 
they were allowed to erect girders of a much 
heavier weight ; and the actual weights were 
entered in the engineer’s certificates issued from 
time to time authorising interim payments. On 
the completion of the contract the contractors 
claimed a considerable amount in excess of the 
contract price for the extra weight of metal 
supplied ; — Held, that the engineer’s certificates 
were not written orders, and the claim was 
therefore excluded by the terms of the contract. 
Tharsis Sulphur and Copper Co, v. 3 

App. Gas. 1040— H. L. (Sc.) 

By an agreement under seal between the plain- 
tific and the guardians of the poor, after reciting 
that he had proposed to contract to erect a work- 
house and perform all the w^orks particularised 
in a specification prepared by the architects for 
0,5001., the plaintifi! agreed with the guardians 
chat he would in a workmanlike manner do all 
the works mentioned in the specification, at the 
times mentioned, and would completely finish 
the whole by the 24th June, 1840. That if the 
architects should think proper to make any 
alterations or additions in the progress of the 
works, they should give to the plaintiff written 
instructions for the same, signed by them ; and 
the plaintiff should not be considered as having 
authority to do such additional works without 
such written instructions. And the guardians 
agreed with the plaintiff that they should pay 
him 5,500^. at the rate of 75/. per cent, on the 
amount of the work done, and the remaining 251. 
per cent, within thirty days from the fuU coni- 
pletioii of the contract, provided that the plaintiff 
should not be entitled to receive any payment 
until the works on which such payments were 
made to depend should have been completed to 
the satisfaction of the architects, who should 
examine and make a valuation of the amount so 
completed from time to time, and certify the 
same to the defendants, after which the plaintiff’ 
should be entitled to receive the amount of pay- 
ment at the rate aforesaid, which should be then 
due in respect of the work so certified to be com- 
pleted. During the progress of the works, the 
architects from time to time delivered to* the 
plaintiff certificates in the form of letters signed 
by them and addressed to the clerk of the board 
of guardians, stating that the board might safely 
advance I, to the plaintiff on account of 
works executed. Certificates in this form to the 
amount of 5,000/. were given, but in fact pay- 
ments were made by the guardians to the amount 
of 6,300/. These payments were made generally 
in respect of the works actually done, without 
distinguishing the one description from the other. 
No written directions were given by the arclii- 
tects for the additional works, except that letters 
! were in evidence signed, some by one of the 
architects, and others by both, in which allusion 
was incidentally made to some of the additional 
works in progress, and containing suggestions as 
to the mode of executing them, and save also that 
long after the works were complete, the archi- 
tects, on the application of the plaintiff, made a 
valuation of the additional works, which they 
estimated at 3,133/., and signed a paper stating 
that to be the amount of their valuation 
Held, first, that the deed, in requiring written 
directions, meant written directions before the 
additional work should be done, and that the 
certificates, letters and final valuation of the 
architects did not amount to such directions. 
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Lamprell y. Billerlaay Union, % Ex. 283 ; 18 
L. J., ES.2S2. 

Held, secondly, that the payments made on 
the certificates of the architects were to be 
treated as sums paid on account of whatever the 
plaintiff might eventually be entitled to recover, 
and the want of written directions being an 
answer to any claim in respect of the additional 
works, he could not apply any part of the 6,300?, 
in satisfaction of them. 11). 


Effect of Certificate upon Stipulation for 
Written Orders for Extras. — A. engaged B. to 
build a market house, and the contract and con- 
ditions stipulated that no deviations in the way 
of extras or omissions should be made without 
the written authority of an architect, and that 
they should be priced at the contract prices; 
that no claim should be made for extra or 
additional works without the |)roduction of the 
wu'itten order of the architect, signed when the 
intructions for them were given ; that certain 
proportionate payments should be made from 
time to time, on the certificate of the architect, 
that the sum claimed was a proper one, the 
architect’s opinion to be final as to the value; 
that if any dispute should arise as to the mean- 
ing of the specifications or contract, the architect 
was to define the meaning, that his decision as to 
the nature, quantity and quality of the works 
executed, or to be executed, should be final, and 
also his decision as regarded the value of the 
extras and additions, which was to be regulated 
by the contract of price. The architect gave a 
certificate that a certain sum, which included 
extras and additions, was to be regulated by 
the contract price. The architect gave a cer- 
tificate that a certain sum, which included 
extras and additions, was proper to be paid 
Held, that neither party could raise the question 
of whether or not there was a sufficient order in 
wilting; that a pump, drains, &c., though 
separately ordered, came within the meaning of 
works connected with the contract, and that the 
architect’s decision as to their value was final. 
Goodvear v. Weynmutdi and Melconihe Regis 
Corporation, 1 H. &: K. 67 ; 35 L. J., C. P. 12. 

The plaintifE contracted to execute for the 
defendants specified works, and also all such 
additional works as should be deemed necessary 
by the defendants’ principal or resident engineer. 
I'iie contract deed provided that no extra works 
should be made without an order in writing, 
signed by the principal engineers or engineer, 
01 ^ by the resident engineer ; that such extra 
works should be valued by such engineers^ or 
engineer, having regard to the schedule of prices 
in the specification,' and that the decision of such 
engineers or engineer should be final as to the 
value of such extra works ; that if any extra 
works should be ordered, the contractors should 
send in accounts thereof within one month ; and 
that in default of their doing so, the defendants 
should not be bound to pay for them. That the 
defendant should not be bound to pay for any 
works, except upon the production of a certifi- 
cate signed by some principal or resi<lent en- 
gineer i and that the principal engineers or 
enmneer for the time being should be the exclu- 
sive judges of the execution of the works and 
of everything connected with the contract ; and 
that the certificates under their or his hands or 
hand should be binding and conclusive on both 
parties Held, that the engineers having given 
a certificate for the extra 


were precluded from setting up as defences to- 
the action for the price of the extra works, that 
the extra works had not been ordered in writing, 
and that no accounts had been sent in for them,, 
as required by the deed. Conmyr x. JJeIfa,st 
Water Commlmoners, Ir. B. 5 C. L. .55. 

Where a building contract contained a clause- 
that no extras should be paid for unless ordered 
in writing, and weekly bills delivered for the- 
same, and this had not been done, though extras 
had been e.xecuted :~~H eld, that the fact that 
the architect’s certificate for the final balance 
awarded a certain sum in respect of extras tlid 
not entitle the builder to recover, beyond the certi- 
fied sum, for extras in respect of which no written 
orders had been given nor weekly bills deliveretl, 
BnmsdenY. Staines Local Roard^l Cab. &: E. 272. 
And see Laptliorne v. St. A iilryn., post, col. 1821.. 


When Certificate Conclusive.] — Where a 
contract for the erection of certain works pro- 
vided that all extras or additions, payjneut bu* 
which the contractor should become entitled to- 
under the said contract, should be paid for at 
the price fixed by the surveyor appointed by the 
contractor’s employer : — Held, that this provision 
impliedly gave power to the surveyor to deter- 
mine what were extras under the contract, and 
consequently that his certificate awarding a cer- 
tain amount to be due for extras was conclusive.. 
Richards v. JUmj, 52 L. J., Q. B. 272 ; 10 Q. B. H. 
400 ; 31 W. R. 708. 

In an action for a balance due tinder a building 
contract, with a plea of set-off for penalties- 
incurred by reason of delay, and a replication 
of hindrance and exoneration on the part of the 
defendant, evidence of such hindrance and ex- 
oneration admitted; but a certificate of the- 
defendant's architect that the balance was ilue, 
is conclusive. Arnold v. Wallicr., 1 F. & F. 671. 

In order to bind a contractor to the certificate- 
or decision of an architect or engineer appointed 
by the party for whom the work is done, there 
must he very conclusive language iii the contract. 
Laioson v. Wallasey Local Board, .52 L. J., Q. B.. 
302 ; 11 Q. B. D. 229 ; 47 L. T. 625. Affirmed, 52 
L.J.,Q.B.309,n.; 48 L.T.507 ; 47 J.P. 437— 0. A.. 

In an action on a builder’s contract, which 
provided that all the works should be left com- 
plete and clear, to the satisfaction of the archi- 
tect, and did not contain any provision for 
payment by instalments : — Held, 1st. That the- 
completion of the works to the satisfaction of 
the architect was a condition precedent to the 
builder’s right to recover on foot of the contract. 
2ndly. That he was not entitled to recover for 
the value of work done, as to which while- 
incomplete, the architect had expressed approval 
so far as then partially executed, but which was not 
subsequently completed to the architect’s satisfac- 
tion. Richardson v. Malmi., 4 L. R., Ir. 486. 

Collusion — Deductions — Defective' 

Work.] — ko. action is maintainable by a railway 
against a contractor for not doing brick wo j*k of 
the specified thickness, although certified to have- 
been so done by the company’s engineers, in 
collusion with a sub-contractor ; but the fraud 
or neglect of the engineer is material to be con- 
sidered in regard to the question of damage,, 
though not affecting the right of action against 
the contmetor. 8, MRg. v. Walto7i, 2 F. & F. 457. 

A builder agreed to repair a house according 
to certain plans and specification, and to the 
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under the architect's directions. By the specifi- 
cation the builder was to allow for the value of 
the old lead, and he alleged that he made this 
allowance in his estimate. The architect certified 
his satisfaction of the completion of the contract : 
— Held, that, in an action by the builder against 
tlie owner of the house for the money agreed 
to l)e paid by the latter, no evidence could be 
received that" the work was not done according i 
to the plans and specification, and that unless he 
could prove that he had informed the owner 
■or the architect of his having allowed for the 
old lead in his estimate, he must deduct the 
value fi'orn the amount of his charge. Ifarvet/ v. 
Lawrence, ir> L. T. 571. 

An English company, 'who owned a railway 
in Bussing entered into a contract for the manU' 
factiire. and delivery to them of rails for their 
railway. The contract provided that a sample 
vshouhl be sent to the company’s engineer for 
approval, before the commencement of the work. 
It was. however, “to be expressly understood 
that such approval is not in any way to relieve 
the contractor from any of the conditions or 
stipulations contained in this specification.” 
During tlie progress of the works tests \vere to 
be applied by the engineer at his discretion, and 
the entire contract was to be executed in every 
respect to the satisfaction of the engineer, “ who 
shall have the power of rejecting any rails or 
fishing plates lie may disapprove on any ground 
whatever, and whose decision on any points of 
■doubt or dispute that may arise in reference to 
this contract sliall be final and binding on all 
parties. . . . The engineer will inspect, either 
personally or by deputy, every stage of the 
process of the manufacture of the works. . . , 
’Thi.s examination at the w’orks is not in any 'way 
to commit the company to the approval and 
acceptance of any rails or fishing plates, which, 
wdien delivered, shall not be strictly in accordance 
■with the drawings and specification.” After the 
rails had been delivered to the company and paid 
for by them, and more than half of them laid 
•down" in Bussia, it wms discovered that they were 
■defective. An action being brought by the com- 
pany for breach of contract : — Held, that it could 
not "be maintained, as the contract, shewed that 
the parties intended the final expression of the 
engineer’s satisfaction w'ith the entire contract 
to be conclusive. Lanaberg and By, v. 

Jlojddm, 36 L. T. 733. 

As to Collateral Question.]— The plain- 
tiff: contracted with the defendants to erect cer- 
tain buildings. By a clause of the specification. 
It was agreed that, if the piaintifi should not, 
.according to the determination of the architect, 
exercise due diligence, the defendants might 
■determine the contract and enter on the works. 
The architect certified that the plaintiff: -^vas not 
exercising due diligence, an<l the defendants 
■determined the contract. To an action by the 
plaintiff for not allowing him to complete the 
■^vorks the defendants pleaded a justification 
under the clause of the specification ; to which 
the plaintiff replied that his failure to exercise 
due diligence %vas caused by their delay and 
default, and their architect in not providing | 
plans and settiiig out the land. The defen- 
dants rejoined that the non-exercise of due 
diligence was not, according to the determina- 
tion of the architect, caused by their default or 
of their architect : — Held, that under the con- 
tract, the architect could net bind the plaintiff 


by his determination that the defendants had 
not by their default prevented him from pi-o- 
ceeding 'with the work, and that consequently 
the replication was good, and the rejoinder bad 
Rohewts V. Bury Improrenicnt Couiniluhuorf;, 
39 L. J., C. P. 129 ; L. B. 5 C. 1\ 310 ; 22 L. T. 
132 ; 18 W. R. 702— Ex. Ch, 

As to further Claims.]— On a builrling 

contract, -whereby additions and alterations were 
not to avoid it, but to be allowed for at amounts 
to be named by the employer’s snrveyoi', the 
contract being made up of a tender framed on 
quantities calculated by the surveyor, and speci- 
fications referred to them, and signed by the 
builder alone ; — Heh.l, that the builder having 
completed the work, and claimed })aymejit under 
the contract, could not claim for work as excess 
of the quantities on which it was based, nor for 
any additions or alterations beyond the amount 
allowed by the surveyor. Caber v. Yofou/, 2 
F. & F. 98. , 

The engineer of a railway company prepared 
a specification of the works on a proposeci rail- 
way, and certain contractors fixed prices to the 
several items in the specification, and offered to 
construct the railway for the sum total of the 
prices affixed to the items. A contract under 
seal was thereupon made between the contrac- 
tors and the company, by which the contractors 
agreed to construct and deliver the railway com- 
pleted by a certain day at a sum equal to the 
sum total above mentioned. If the contractors 
failed to proceed with the works the company 
might take possession and p.roceed with them*; 
ill which case a valuation should be made by the 
engineer, or if either party required it, by "arbi- 
tration. The contract contained provisions 
making the certificate of the engineer conclusive 
between the parties ; and it was provided that 
all accounts relating to the contracts should be 
submitted to and settled by the engineer, and 
that his certificate for the ultimate balance 
should be final and conclusive ; it was further 
provided that all questions, except such as were 
to be determined by the engineer, were to bo 
referred to arbitration. The railway was com- 
pleted and the engineer gave his final certificate 
as to the balance due to the contractors. The 
contractors had assigned their interest in the 
contract to trustees "on trust for their creditors 
and for themselves, in certain proportions. The 
contractors filed a bill against the company, 
making claims on several grounds, and praying 
an account and jjayrnent Held, that the con- 
tractors could not, on mere verbal promises by 
the engineer, maintain against the company 'a 
claim to be paid sums beyond the sums specified 
in the contract under "seal. Skarpa v. San 
Paulo By. ^ L. E. 8 Ch. 597 ; 29 L. T. 9. 

Held, also that, although the amount of the 
works to be executed might have been under- 
stated in the engineer’s specification, the con- 
t]‘actors could not under the circiimstance.s 
maintain any claim against the company on that 
ground. 1 b. 

In the absence of fraud on the part of -the 
engineer, and where his certificate lias been made 
a condition precedent to payment, his certificate 
must be conclusive between"the parties. Ih, 

The defendant contracted to do certain worlc 
for the plaintiff, which was to be subject to tlie 
approval of an architeet, and no payment was to 
be made without his certificate. The defendant 
demanded a larger sum than was certified by the 
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•ai’cliitect, mul brought an action for the amount. ' fraud, but also that there was an omission on 
, The plaintiif tiled a bill for an injunction to j the part of the plaintiffs to properly sui)erintcml 
restrain the action : — Held, that he could as I the work which led to the scamping of it : — 
well plead at law as in chancery that the archi- , Held, that the mere non-exercise by "the plain- 
teet's certificate -was conclusive under the con- 1 tiffs of their right of superintendence did not 
tract, and there was no equity to justify the i discharge the defetulants from their liability as 
bill. Be IFfovyos* (^Banm) v. MeUlm\ B, E. IG ' sureties ; and, also, that they were not discharged 
Eq. 554. I by the fact that the plaintiffs’ engineer had 

A building contract provided (1) that the j given his final certificate, although the work was 
builders were not to vary or deviate from the ! not properly done, or that the retention money 
drawings or specifications, or execute any extra ' had been thereupon paid, inasmuch as the mere 
work of any kind whatsoever, unless upon the !- giving of the certificate was not shewn to have 
authority of tlie architect, to be shown, as in the j altered the position of the defendants for the 
contract stated, and that in all cases where such | worse, and both that ami the payment of the 
extras nr variations exceeded the sum of 10/. the ; retention money were procured b}'- a dishonest 
order or plan was to be further countersigued by i execution of the work against which the defcn- 
two members of the building committee ; (2) j dants had by their contract guaranteed the 
that the contract price should be paid within one I plaintiffs. 1%, 
month after the architect should he certified ini 

'writing that the whole of the said building had j What matters can he decided by Architect.] 
been completed and finished to his satisfaction : i — By a contract it was provided, that if any 


(8} that the decision of the architect with 
respect to the amount, state, and condition of 
the works actually e.xecuted, and also iit respect 
of any and every question that might arise con- 
cerning the construction of the present contract, 
or the said plans, drawings, elevations, and 


dispute or difference should arise with the con- 
tractors ill any way relating to the contract, or 
if any question should arise between any of the 
several contractors relating to the proposeil 
building, such dispute, diSerence, or question 
should be settled by the architect, whose <lecision 


specifications, or the execution of the work i should he absolute and final : — Held, that this 
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thereby contracted for, or in anywise relating 
thereto, should be final and without appeal. On 
the completion of the work the architect certified 
that a ceitain sum was due, which sum included 
the price of extras above loL which had not been 
countersigned as required by the contract : — ■ 
Held, that the building owners could not resist 
payment of any part of this sum on the grounds 
(1) that the architect had by mistake certified 
for work not done and improperly done ; (2) that 
his certificate included extras for an amount 
over 10/., the order for which had not been 
countersigned by two members of the building 
committee ; (3) that the architect had not made | 
sufiicient allowances for work not done. Lap- \ 
thorne v. St.Aulrijn, 1 Cab. &; E. 486. 

Liability of Surety — Laches of Em- 
ployer.] — A surety for a contractor is not dis- 
charged from liability, although his position has 
been altered by the conduct of the employer, 
where that conduct has been caused by a fraudu- 
lent act or omission of the contractor against 
which the surety has, by the contract of surety- 
ship, guaranteed the employer. Klngdon-upon- 
Hull Coiporatiou v. Ilunlmp 62 L. J., Q. B. 55 ; 
[1892] 2 Q. B. 494 ; 67 L. T 539 ; 41 IV. B. 19 
— C. A. 

The defendants, as sureties, contracted with 
the plaintiffs that the contractors for certain 
works would ‘‘well and truly” execute their 
contract. The contract gave to the })laintiffs 
a right of superintending the \vorks through 
their engineer. It also provided for the reten- 
tion of "a certain percentage of the contract 
price of the works until a final certificate should 
be given by such engineer, six months after his 
certificate of the completion of the -work. The 
contractors did portions of the work in a defec- 
tive manner, and fraudulently concealed the 
defective work so as to prevent its being dis- 
covered. The engineer ultimately gave his final 
certificate, upon 'ivhich the retention money was 
paid to the contractors. In an action brought 
by the plaintiffs against the defendants as 
sureties, the jury found that the engineer’s cer- 
tificate for the work done had been obtained by 


condition applied only to disputes as to the mode 
of carrying on the several works, and not to 
differences between the contractors and their 
employers as to their claim for extras, jpadtln/ 

Y, Birmluffluiiii 18 C. B. 2. 

The plaintiff entered into a contract with the 
defendants to remove 10,000 cubic yards of the 
bed of the Mersey contiguous to Seacombe Ferry 
for 5,000/., and to completely finish the work 
under the direction and to the satisfaction of 
the defendants’ engineer by the 1st of October, 
1878, subject to such an extension of time as the 
engineer might think reasonable, in case a tem- 
porary staging then erected on the site of the 
I work should not be removed within such a time 
as would enable the plaintiff to coiiqjlete the 
work by the 1st of October, 1878. The defen- 
dants 'were to make monthly payments <m the 
certificate of the engineer to the amount of 80 
per cent, of the value of the work done during 
each month, and the balance of the sum of 
5,000/, on the completion of the work. There 
was also a clause in the contract providing that 
if any difference should arise between the local 
board and the contractor concerning the work 
contracted for, or concerning anything in con- 
nection with the contract, such difference should 
be referred to the engineer, and his decision 
should be final and binding on the local board 
and the contractor. The work was completed on 
the nth November, 1879, and then a correspon- 
dence took place between the plaintiff and the 
engineer with reference to the plaintiff’s claims 
against the defendant board. The engineer 
admitted that the plaintiff! was entitled to com- 
pensation for the expense caused by delay in 
consequence of the non-removal of the staging, 
and agreed to allow 15/. H)s. per day for thirty- 
eight days, but they could , not agree upon the ^ 
amount due to the plaintiff for extra •^vork and 
other e.xpenses. In June, 1880, the engineer sen^ : 
a certificate 'to the ■w'orks committee of the 
defendant board, stating that the work was 
finished to his satisfaction, and that 1,065/. 19.v. 
'was due to the plaintiff, and the defendants sent 
the plaintiff a cheque for 962/. 6s, being the 
balance of the sum certified after making certain 
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deductions. The plainti:®, after giving credit 
for this sum, brought an action against the 
defendants for 2,4Si)?. IBs. 11/?. : — Held, that it 
was not a diiference concerning a matter in con- 
nection with the contract, and as to which the 
decision of the engineer was conclusive. Lawson 
V. Wallasey Local Board, 52 L. J., Q, B. 302 ; 11 
Q. B. D. 229 ; 47 L. T, 625. Affirmed 52 L. J., 
Q. B. 309, n. ; 48 L. T. 507 ; 47 J. P. 437—0. A. 

A biiikling contract between the plaintiff and 
the defendants (commissioners of public. works), 
contained the following arbitration clause It 
is hei-eby agreed that in case of any difference 
between the commissioners and the contractor 
in relation to any of the 'works, matters, and 
things herein contracted for, or to the meaning 
of these presents or to the plans, sections, speci- 
fications, descriptions, or particulars, or to any 
money to be paid or retained, or to any act, 
matter or thing done, or omitted to he done, by 
either of the parties hereto, under or by virtue of 
any of the provisoes, covenants or stipulations of 
these presents, and whether such difference shall 
relate to any act done by the commissioners for 
the purpose of determining this contract .... then, 
and in any such case, the same shall be referred 
to such arbitrator as the commissioner shall 
appoint, whose decision shall be based upon the 
provisions of these articles, and shall be final, 
binding and conclusive upon the parties hereto.’’ 
The plaintiff alleged that, whilst the works were 
in progress the commissioners directed some of 
them to be suspended, and that they directed 
additional works, not provided for by the con- 
tract, to he executed ; and in the present action, 
he claimed ; (1) 1,112?. IO 5 . damages for the 
suspension ; (2) .3,658?, Bs. 6d. for materials and 
labour in the additional works ; (3) 570?. 10.s'. 2d. 
for furniture supplied to the commissioners at 
their request ; aiid (4) 66?. 15.s*. 4/?. interest on 
these sums : — Held, that item No. 1 of the claim 
was clearly outside the submission in the build- 
ing contract ; and the remaining items not being 
satisfactorily shewn to be within the submission", 
and all the items being so far connected as to 
make it doubtful whether com]')lete justice would 
be done to the ])arties, uicss all were disposed of 
by the same ti-ibimal, the court, in the exercise 
of its discretion, refused the application. ^levers 
V. Soady, 18 L. R., Ir. 499. 

Ill rebuilding a church, the architect employed 
by the defendants, after giving them an assur- 
ance that the 'whole of the works should not 
exceed the sum named, prepared a statement or 
bill of particulars showing the quantities of the 
works to be performed by the contractors, and 
also prepared plans and a specification. The 
plaintiffs tendered for portions of the works, and 
their tender was accepted at a fixed sura. The 
architect then prepared a form of contract, 
whereby the plaintiffs agreed to do certain things 
mentioned “according to the plans and the 
quantities there given by the architect” ; and 
they signed the specification, the conditions of 
which stated, that if any doubt should arise 
during the execution of the works, in making 
out the accounts “ the admission or allowance of 
claims should be judged of, determined, and 
adjudged by the architect, without reference to 
any other person,” and that “ in all matters the 
decision of the architect should be final.” 
Although no time for completion of the contract 
, was named, it being left in blank, they were to 
' , be subject to a penalty if the works should 
' ' , remain unfinished. The plaintiffs performed 


quantities of works in excess of the quantities 
stated by the architect in his bill of particulars, 
and claimed to be paid over and above the fixetl 
sum ; but the architect rejected the greater 
portion of such claims, and debited the plaintiffs 
with a sum (to which, however, they would not 
consent) for delay in completing their contract. 
On a bill for a declaration that the plaintiffs, 
were not bound by the conditions in reference to- 
their claims being adjusted and all matters 
decided by the architect, that an account might 
be taken of what was due to the plaintiffs, and 
that they were not chargeable with any sum in 
respect of penalty for delay Held, first, that 
there was no ground for imposing the penalty 
for delay, and secondly, that the plaintiffs werC' 
entitled to be paid, in addition to the fixed sum, 
for all quantities of work done by them beyond 
the quantities mentioned in the bill of par- 
ticulars. KempY. Hose, 1 Giff. 258 ; 4 Jur. (N.s.) 
919. 

Neglect to Certify — Collusion between Em- 
ployer and Architect.] — Where a sum of mone^y 
is agreed to be paid for work and materials, 
upon the certificate of a third person, if such 
third person, in collusion with and by the 
procurement of the person who has agreed to- 
pay, improperly neglects to certify, an action 
may be maintained against the latter for the 
agreed sum, notwithstanding the certificate was 
made a condition precedent to the payment of 
the money. Batterhm'y v. Vyse, 2 H. *<fc 0. 42 
32 L. J., Ex. 177 ; 9 Jur. (N.S.) 754 ; 8 L. T. 283 ; 
11 W. R. 283. 

Although the giving of a certificate by the 
architect be a condition precedent to a builder’s 
right of payment for work done, the builder may 
nevertheless recover for the work done if the 
withholding of the certificate be due to the 
improper interposition of the employer, who- 
prevented the architect from giving his certifi- 
cate. Brunsden v. Beresford, 1 Cab. &: E, 125. 

A contractor contracted to do certain works 
for a railway company, and the price was to be 
paid on the engineer of the compan}’- certifying 
the due performance of the work. The works 
were ^ completed, but the engineer refused his 
certificate at the alleged instigation of the 
company. The contractor filed his bill, charging 
collusion between the company and the engineer : 
.praying discovery, relief, and payment against 
the cornpan}^ ; and seeking discovery from their 
engineer and their secretary. All the defendants 
demurred, but the demurrers were overruled. 
M'Intosh V. G. IF. By.. 2 Macn. & G* 74 
2 H. & Tw. 250 ; 19 L. J., Ch, 374 ; 14 Jur. 819. 

Where actions were commenced by a builder 
against his employer for payment of moneys 
alleged to be due under certain contracts, and 
where these actions had been consolidated at 
the instance of the employer, who a.ftcr'vyards. 
commenced, on his part, two actions against the 
builder for breaches of contract ; on a bill by 
the builder alleging that, through the act of tli'c 
employer in preventing his getting a conclusive 
certificate from the inspecting architect, he hail 
been unable to continue his action, and had 
consequently been driven to equity to obtain an 
inquiry as to what was due to him :~Held. 
that he was entitled to such inquiry, without 
prejudice, however, to any question as to breache^s 
of coiitraet that might arise on his part. Balls- 

V. Nugent, 11 Jur. (H.s.) 943 ; 13 L. T. 396 14 

W. R. 94. 
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Bill by a contractor alleging unfair coinluet : been duly and efficiently performed and coin- 
on the part of an architect" whose decision was : pleted to his satisfaction ; but that the surveyor 
b}’ the terms of the contract made final, and’ ha<l not given such certificate, but had wrongfully 
who ousted the contractor and finished the j and improperly neglected and refused so to do : 
buildings ; the court, on proof of such unfair ' — Held, that, in the absence of collusion, the 
conduct, decreed payment of the balance due on plaintiffs were not entitled to recover without 
the contract, and relieved the contractor from producing the suiweyor’s certificate ; nor were 
penalties, declared the architect’s decision not ; the defendants responsible for the^refusai of the 
binding, and ordered botli the architect and the ' surveyor to give one. Clnrliew WutHmi, 18 C. B. 
contracting partv to ]>uv the costs of the suit, ■ (N.S.) 278 ; 34 L. J., C. P. 148 ; 11 L. T. ; 13 
PaicZeij V. Timihull 3 Giff, 7U ; 7 Jur. (K.S.) 7‘J2 ; W. li. 345: 

4 L. T. 672, Where all complaints as to delays of a vexa- 

The plaintiff covenanted with the defendant ; tious kind are by a contract left to the absolute 
(a railway company) to do certain works within discretion of an engineer, a court of eipiity has 
a given time to the satisfaction of the engineer no power to impose upon either of the parties 
of the company, and that if the works should ; to tlie contract any other terms than those which 
not be so doue the company might enter into ; they have prescribed for themselves, and by 
possession of the plaintiff’s |)lant and complete i which they have agreed to be bound ; but if the 
the works. The company covenanted to pay for ; evidence establishes a case of gross misconduct 
the w'orks from time to time during their pro- in the engineer, or of wilful neglect or refusal, 
gress, according to the certificate of the engineer, i or absolute incapacity in him to perform his 
All disputes were to be referred to the latter. | duties, the case might be brought within the 
The works were not completed within the period i jurisdiction of the court. Seott v, Ltmyool 
originally limited, and some time afterwards the ; Corporation, 27 L. J., Oh. 641 ; 4 Jur.(N.S.) 402 ; 
company gave notice of its intention to enter, ! 6 W. R, 136, 493. S, C.^ on appeal, infra, 
under the agreement, and complete the works. ; A contractor engaged to execute in a work- 
The plaintiffs filed a bill, stating that they had j manlike manner ” certain buddings for a burial 
done all which they contractotl to do, except ' board, to the entire satisfaction of the architect ; 
what the company had prevented them from | the payment in respect of the w^orks to be made 
doing, and that they had not been fully paid 1 to the contractor from time to time as the work 
for the work done; alleging that the engineer i proceeded, and the balance on the final certificate 
fraudulently and collusively with the company ! of the architect that the work had been exe- 


certified a less amount than what was due to the 
plaintiffs, and praying for an injunction and 
account. A demurrer for want of equity was 
overruled, on the ground that the plaintiffs 
would be entitled to some relief at the hearing, 
and that the species of fraud alleged in the bill 
gave jurisdiction to the court, although the 
plaintiffs had not completed the whole of their 
work. Waring v. ManclLeater, Sheijield and Lin- 
eolnsliire Eg.^ 7 Hare, 482 : 18 L. J., Gh. 450 ; 
14 Jur. 613. Affirmed 2 H. & Tw. 239. 

Where by contract an award of the architect 
is final, and is fairly and impartially made, the 
court will not relieve against it, however severe 
it may be in its effects : but where the arbitrator 
is found guilty of unfairness or partiality, the 
court will relieve against his award. Ormea v. 
Beadel, 2 Giff. 166. Affirmed 30 L. J.. Ch. 1 ; 
8L.T.’344: 9 W. R. 25. 

Where a contractor, under pressure occasioned 
by the refusal of the architect to pay what was 
justly due under the contract, was induced by 
the architect to enter into a disadvantageous 
agreement, the court set it aside, though by the 
terms of the original contract the decision of 
the architect was made final. Ih. 

In building contracts a court of equity inter- 
feres where there is collusion between the employer 
and the architect to injure the contractor. Blis.i 
V. Sinitli; 34 Beav. 508. 

Where, by the terms of a contract, works were 
to be done for the defendants by the plaintiffs, 
according to plans and specifications, and to be 
paid for by instalments, “ on production by the 
contractors to the defendants, or one of them, of 
the .certificate of L., or other the surveyor for 
the time of the ^ defendants, that they (the con- 
tractors) had duly and efficiently performed and 
completed such works to his satisfaction,” and in 
an action upon this contract, the declaration 
averred that all things necessary had been done 
by the plaintiffs, to entitle them to have the 
certificate of the surveyor, that the work had 
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cuted according to the contract. Certificates 
from time to time had been given by the architect, 
and the contractor received payments on account. 
It appeared, subsequently, that parts of the work 
had not been done in a “ sound and workman- 
like manner,” and the final certificate was with- 
held. On a bill by the contractor to have it 
declared that the withholding of the final certifi- 
cate was a fraud upon the contractor : — Held, 
that on proof of the “ unsound and unworkman- 
like maimer of the buildings ” the withholding of 
the final certificate was not a fraud upon the 
plaintiff, although the architect had given certifi- 
cates from time to time to enable the builder to 
obtain moneys on account. Cooper v. Utto,reter 
Burial Board, 11 L. T. 565. 

A building agreement between the plaintiff 
and defendant contained a proviso that no instal- 
ment should be paid unless the plaintiff delivered 
to the defendant a certificate signed by the sur- 
veyor of the defendant, tliat the works were 
performed according to the specifications : — 
Held, that the want of a certificate was a good 
defence under the general issue to an action for 
the instalments, ami that the plaintiff was not 
at liberty to prove that it wms withheld by 
collusion with the defendant. Milner v. Field, 
5 Ex. 829 ; 20 L. J., Ex. 68. 

Action against Architect.] — When, under 

a building contract, it was a condition precedent 
to pajnnent that the builder should execute the 
woidvs to the satisfaction of a named architect : 
i — Held, that an action could be maintained 
against the architect for collusively, fraudu- 
lently, and to the injury of the builder, refusing 
to certify that he was satisfied with the works. 
Liidhrooli v. Barretf, 46 L. J., G. F. 798 : 36 
L. T. 616 ; 25 W, R. m. 

Statement of ciairll set out an agreement 
under which plaintiff contracted with a com- 
pany to build for them a hall whereof defendant 
was employed as architect ; defendant was to be 
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allowed to order additions and deductions, the 
amounts of which were to be ascertained by him 
in a certain manner, all matters of dispute were 
to be left to defendant, and his decision was to 
be final ; plaintiff was to be paid on the certifi- 
cate of (lefeiidant. The statement of claim then 
alleged that the work was done and the certifi- 
cate given, but that defendant did not use due 
care and skill in ascertaining the amounts to 
be paid by the company to the plaintiff, and 
neglected and refused to ascertain the amount 
of the said additions and deductions in the 
manner aforesaid, and knowingly or negligently 
certified for a much less sum than was, in fact, 
the nett balance payable ; and further, that 
defendant refused to recoiisitler the said certificate 
and allow plaintiff to point out to him the said 
errors in the bill of quantities : — Held, that no 
cause of action against defendant was disclosed 
by the above statement of claim ; defendant’s 
duties involving the exercise of judgment and 
skill. Per Lord Coleridge, C.J. : — Had the 
defendant’s duties been merely ministerial, the 
action would have been maintainable. Stevemon 
T. 48 L. J,, C. P. 318 ; 4 C. P. D. 148 ; 

40 L. T. 485 : 27 W. R. 682. 

A contract for the performance of works 
contained a provision that if the contractor 
shall not, according to the determination of the 
employers’' engineer, enable the w^orks to be com- 
pleted according to the contract, the employers 
might put an end to the contract, and that the 
contractor should be paid such sum as the 
engineer should detemiiiie to have been reason- 
ably earned for work actually done. The con- 
tract having been put an end to under this 
provision, the contractor filed a bill in equity 
against the employers and their engineer, com- 
plaining of undue delay on the part of the 
latter in awarding the amount earned by the 
contractor, and seeking }>ayment of what was 
due upon the contract, but did not establish any 
case of fraud or collusion against the engineer : 
— Held, that the bill wnis properly dismissed, 
with costs. iSrujtt v, Literrwol Conjoration. 
3 De a. & J. 334 ; 28 L. J., Ch. 230 ; 5 Jur. 
(N.S.) 104 : 7 W. R, 153. 

6. Deductions. 

On Account of Bad Work.]— If A. employs B. 
to make bricks for him at a stipulated price per 
thousand, and B. does so, and some of the bricks 
are so badly made as to be good for nothing, A. 
will be eiititled to make a deduction for those 
badly-made bricks out of the stipulated price, 
and may make such deduction in an action 
brought by B. for the stipulated price ; but if 
the bricks are badly made in a trifling degree, 
only so as merely to be less valuable than they 
otherwise would have been, A., in an action for 
the stipulated price, will not be entitled to make 
any deduction on this account. Pardoio v. 
Wehh^ Oar. & M. 531. 

Where a. plaintiff declares on a quantum 
meruit for work and labour and materials, the 
detendant may reduce the damages by shewing 
that the w'ork was improperly done, and may 
entitle himself to a verdict by shewing that it 
was wholly inadequate to answer the purpose 
intended. Famisworth y. Gorrard^ 1 Camp. 38 ; 
10 R. R. 624. 8. P., Grommll v. Lanib, 1 

M.&W. 352; 5 L. J., Ex. 154. 

Where a party contracted to supply and erect 
a warm-air apparatus for a certain sum : — Held, 


in an action for the price (the defence to which 
was, that the apparatus did not answer), that if 
I the jury thought it was substantial in the main, 
though not (tuite so complete as it might be 
under the contract, and could be made good at 
a reasonable rate, the proper course would be to 
, find a verdict for the plaintiff’, deducting such 
sura as would enable the defendant to do what 
was requisite. C idler v. Close^ 5 Car. k. P. 337. 

Hot a Set-off’.]— In actions for work and 

labour, as well as in actions for goods to be sup- 
plied according to contract, a defence that the 
subject-matter of the action is not worth the 
contract price, by reason of a breach of the 
contract, is not a set-off in the nature of a cross 
action. Mondel v. Steel, 8 M. & W. 858 ; 1 D. 
(N.s.) 1 ; 10 L. J., Ex. 426. And see Set-off. 

Price of Materials.] — The plaintiff contracted 
in writing to do work for the defendant, and find 
the materials for it, for a fixed sum. The defen- 
dant afterwards supplied a portion of the 
materials, which the plaintiff accepted and used 
up in the work. In an action for the work done 
by the plaintiff’ : — Held, that the defendant was 
entitled to deduct from the damages the value of 
the materials supplied by him without pleading a 
set-off. Newton v. Forster. 12 M. k W. 772. 

Re-entry of Employer — Cost of Work.] — The 
plaintiff contracted to execute certain work for 
the defendants, the agreement containing the 
following proviso : “ That if the works did not 
proceed as rapidly and satisfactorily as required 
by the defendants or their agents, they should 
have power to enter thereupon, pay whatever 
number of men were unpaid, and set to work 
whatever number of men they should think 
necessary, the amount so paid, and the cost of 
the men so set to work, to be deducted from 
whatever moneys might be due to the plaintiff” : 
— Held, that the intention of the parties was 
that the defendants if bona fide dissatisfied, 
whether with or without sufficient reason, with 
the progress of the work, should be at liberty to 
deduct from the money due to the plaintiff such 
sums as had been expended in pursuance of the 
said proviso. Stadhard v. Lee, 3 B. k S. 364 • 
32 L. J., Q. B. 75 : 9 Jur. (N.S.) 90S ; 7 L. Ik 
815; 11W.R.361. 

E. PLEADINGS AND EVIDENCE. 

Common Counts.] — When a person contracts 
to build a house, he is not entitled to recover 
for the materials on a count for goods sold and 
delivered. Cottrell v. Apsey, 1 Marsh. 581 ; 6 
Taunt. 322. 

Materials cannot be recovered under a count 
for work and labour only. Heath v. Freeland. 1 
M. k W. 543 ; 2 Gale, 140 ; 5 D. P. C. 166 ;' 1 
Tyr. &G. 918 ; 5 L. J., Ex. 253. 

A count for work, labour and materials will 
enable a plaintiff to recover for attendances as a 
farrier, and for medicines administered. Clark 
v. Mumford, 3 Camp. 37. 

A. contracted with B. to build an engine of 
one-hundred-horso-power for 2,500k, to be com- 
pleted and fixed by a certain time. The engine 
was intended for the purpose of pumping a mine, 
and was composed of various parts, which were 
made at A.’s factory, and conveyed thence and 
set up at different times at B.’s colliery, until the 
engine was completed. A. sued B. for the price, 
and claimed 3,000k for the price and value of a 
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main engine and other goods sold and delivered abandoned, and the work and paj’ments beeame 
by him to B. : — Held, that the price agreed on ; of no value, and all sums recovered from the 
could not be recovered, under this count, but that ! defendant in respect thereof would be lost to the 
the proper form of the count would have been | defendant, and he would be damnified to that 
either for work, labour and materials, or for i extent : — Held, a good plea for avoiding circuity 
■erecting and constructing an engine. v. 1 of action, since the defendant, on the facts 


Btdmer, 11 M. & W. 243 ; 12 L. J., Ex. 463. See 
Chanter y . JDwhmwn, 6 Scott (ls.E.) 182 ; 2 D. 
•(n.s.)8BS ; .5MaiL,&G.253.: 12 L. J., C. ?. 147: 
7 Jnr. 89. 


In an action for the price of and the setting i 125 ; 12 Jur. 306, 


alleged, was entitled to recover from the testator, 
in his life or from his representatives, as much 
as thev would recover from him. Con nop v. Lc r //, 
11 Q. 3. 760 ; 5 Ilailw. Gas. 124 ; 17 L. J., Q. B. 


up of a foiirteendiorse-power steam engine, the 
last instalment to be paid two months after its 
completion, it appeared that the degree of power 
ill the engine delivered was not equal to the 
power mentioned in the contract, and improve- 
ments and alterations were made from time to 
time till the action was brought : — Held, that the 


Auotiier plea alleged that the testator in his 
lifetime caused the defendant to enter into the 
contracts by fraud : — Held, a good plea, not only 
to the first count, but also to the second count, 
since, if the defendant was induced by the tes- 
tator’s fraud to make the original contract with 
him, the same fraud procured die implied promise 


■common counts would lie. Parmns v. Se,tto7L 2 | to the executors for the work they had done, and 


, •Car. & K. 266. 

A. was employed by B. to devise a method of 
curving metal tubing for the purpose of manu- 
facturing life-buoys, of which B. was patentee : 
-—Held, that A. might recover compensation for 
the labour and skill, and also the value of the 
materials employed by him in the course of the 
work, under a count for work and labour and 
materials. Grafton v. Armitaf}e^ 2 C. B. 336 ; 15 
L. J., C. .P. 20 ; 9 Jur. 1039. 

Ill an action for work and labour, where there 
had been a breach of contract on the part of the 
plaintlB: : — Held, that he could not recover a 
quantum meruit, nor prove that his breach of 
contract arose from the defendant’s default. 
Kewley Y, Stokes, 2 Car. & K. 435. 

A claim for a month’s wages by a menial ser- 
vant, on dismissal, without warning and without 
cause, cannot be recovered under a count for 
work and labour. Feumiys v. Tlmlal, 5 D. & L. 
196 ; 1 Ex. 295 ; 17 L. J.,'Ex. 18 ; 11 Jur. 977. 

If the entire work and labour to be done under 
a contract have been performed, and the beiieht 
■of it accepted by the defendant, the plaintifi: can 
recover the value of the work and labour under 
the common count on a quantum meruit, although 
the evidence or proceedings in the case may 
■establish that, up to the trial, he insisted on the 
special contract : it is not necessary that he, 
before bringing the action, should elect to aban- 
don the special contract. Samqe v. Canmn/j, 
Ir. R. I C. L. 434 ; 16 W. R. 133, 

Under a count for work and labour on a quan- 
tum meruit, evidence oiskill is admissible. Bird 
V. M'Gaheg, 2 Car. & K. 707. 

Surety of Testator— Fraud of Testator.]— In 

an action by executors for work and labour of 
their testator, money paid by bim and on an 
account stated with him, and for work and labour 
aud money paid by the executors, and on an 
account stated with them as executors, a plea, 
that the testator, in consideration of the defendant 
■•consenting to act on a provisional committee for 
a projected railway, agreed to indemnify him 
f]’om any charges on account of the railway? and 
the work was (lone and money paid by the testa- 
tor, and the account stated with him, in respect 
of the same, in surveying the line, and that the 
work was done and mone}’* paid by the executors 
'In and about surveying the line, and the account 
was stated with them in respect of the same 
work ; that all the causes of action accrued after 
the promise to indemnify, and that the defendant 
made the promises only in his character of 
member of the committee : that the railway was 


money they had paid in pursuance of that con- 
tract. Ib. 

Evidence.] — In an action for a tradesman’s 
bill, where the work has been done by several 
persons under him, any of the workmen called 
may be asked as to the particular sums which 
they received. Frieker v. French, 5 Esp. 79. 

In an action for work and labour, it is pre- 
sumptive evidence for the defendant that he was 
in the habit of paying other workmen employed 
by him in the same line of business regularly and 
at stated times, and that the plaintifi had been 
at such times with the other workmen. Lncas 
V. No'Uhnlieshf , 1 Esp. 296. 

In an action for work clone and materials 
supplied to the defendant in respect of certain 
dwelling-houses, the question being whether he 
was really the owner and person interested in 
the houses, it is competent to the plaintiif to call 
other tradesmen as witnesses to prove that the 
defendant had personally given orders to them to 
do work and supply materials in respect of the 
same houses. Woodward v. Bn (dm nan, 39 L. J., 
Q. B. 71 ; L. R. 5 Q. B. 285 ; 22 L. T. 123. 

Under a count of quantum meruit evidence of 
skill is admissible. Bird y, M'Gahey, 2 Car. & K. 
'707. 

Production, of Documents.] — ^AVhenaman 

is employed to do work under a written contract, 
and a separate order for other work is afterwards 
given by parol during the continuance of the first 
employment, the written contract need not be 
produced in an action for the second work. B.cid 
Y. Batte, 'M. iVd. 

The defendant entered into a contract with H. 
for the execution, by H., of works at a shed 
belonging to the defendant. In order to induce 
il. to" supply H. with the castings necessary for 
the carrying out of this contract, the defendant 
])romised M. fo pay her 2187. then due to her 
from H. within six months, provided he had work 
done by H. as security for the same : — Held, in 
an action by the executors of M., to recover the 
218/. under this agreement, that they were bound 
to shew that work to that amount had been done 
for the defendant by H., and that for this pur- 
pose it was necessary to produce the contract 
between H. and the defendant, under which the 
work was executed. ICill. v. Nuttall^ 17 C. Bi 
(N.S.) 262 ; 33 L. J., C. P. 303. 

In addition to the agreement, the defendant 
also undertook to pay M, for such further cast- 
ings as should be required for his shed, and 
should be supplied by her on account of H. 





WRECK. 

See SHIPPINa. 
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WORKHOUSE. 

jSee POOR LAW. 


YORKSHIRE. 

Registration in .] — Sen Deed and Bond. 


WRIT. 

Of Attachment.]— Attachmekt. 

33e Contumace Capiendo.] — See Ecclesias- 
tical Law. 

Of Elegit.]*— E xecution— Sheriff. 

Of Ei. Fa.]— Executiox—Sheriff. 

Of Habeas Corpus .] — See Ceowx Office. 

Of Inj unction. ]--iSfe^ Ixjuxctiox. 

Of Inquiry,] — See Inquiry (Writ op). 

Of Levari Facias.] — See Execution — 
Sheriff. 

Of He exeat regno.] — See He exeat regno. 

Of Possession,] — See Execution — Sheriff. 

Of Prohibition. Crown Office. 

Of Ouo Warranto.]— Crown Office, 

Of Eebellion.] — See Eebellion. 

Of Scire Facias and Eevivor.] — See SciRE. 
Facias. 

Of Sequestrari Facias.] — See Ecclesias- 
tical Law. 

Of Subpoena.]— E vidence. 

Of Summons.] — See Practice. 


YEAR. 

See TIME. 


WORKMAN. 

Lien.]— Lien. 

Trade tTnions .] — See Trade. 

Other Points,]— Master and Servant. 


wounding. 

See CRIMINAL LAW. 


YOUNGER CHILDREN. 


A. Eldest Son. 


1. Meaning of Word, 1833. 

2. Htght to Portion or Parental Provumi 

token not taking tke Estate, 1835. 

'3. Other Cases, 1836. 


B. Younger Son. 


1. Meaning of Word, 1838. 

2, Right to Portion or Parental Provision 

when Ijeooming Eldest, 
a. In General, 'l 839. 
h. Where not Taking the Estate, 1841.. 

3. Shifting Clauses, 1844. 

4, Other Cases, 1844. 


Further castings were supplied by M. to H., but 
as to some of them there was no evidence that 
they were delivered by H. at the shed Held, 
that there was evidence for the jury to find the 
defendant liable for these castings under the 
second agreement. 11), 

If an agreement cannot be read for want of a 
stamp, the plaintifi cannot recover the value of 
the work and labour to which the agreement 
refers, although .the defendant may have had 
the benefit of it. Hnglies v. Bndd, 8 D. P. C. 
478. ■' ■ . 

When work has been done under a written 
contract, evidence of extra work cannot be given 
without proof of the written contract, and, if | 
it is inadmissible for want of a stamp, the judge , 
cannot look at it for the purpose of determining | 
whether or not the proposed evidence relates to 
it. Buirton v. Cor)mh, 1 D. & L. 585 ; 12 M. & 
W, 426 ; 13 L. J., Ex. 91 : 8 Jur. 46. S. P., 
Jones V. Howell, 4 D. P. C. 176. 

A. had built a house for B. under a written 
contract, not admissible in evidence for want of 
a stamp ; A. sued B. for the value of certain 
works about tlie house, alleging them to be 
extras, and not included in the contract : — 
Held, that the court could not look at the 
unstamped contract to ascertain whether those 
works were included in it or not, and that the 
piaintiS must be nonsuited. Vmeent v. Cole, 3 
Car. & P. 481 ; M. A M. 257. 


Surveyors.]— Little reliance is to be 

placed on the evidence of surveyors in a contest 
as to value. Waters v. Thorn, 22 Beav. 547. 

The court looks with suspicion at the evidence 
of value derived from the mere opinion given by 
sui’veyors, unsupported by any other circum- 
stances. Cochell V. Taylor, 15 Beav. 103 : 21 
L. J., Ch. 545. 

A surveyor appointed by the parties, at the 
instance ^of the judge, to make a report, acts in 
a quasi- judicial capacity, and ought not to be 
examined in the action. Broder v. Saillard, 
24 W. E. 456. 

J. M. 
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C. Gifts^to First, Beconb, or Other Soxs. 

1845. 

D. Daughters, 1848. 

E. Class whex Ascertained and Period 

OP Vesting, 1850. 

F. Clauses Excli^bing Child •• Entitled “ 

OR EliDEST Sox FROM A CLASS OF 

Childrex, 1855. . 

A. ELDEST SOX. 

1. Meaning op Word. 

EirstborE.]->“ Eldest ” and firstborn " are to 
be treated as sj^onymons terms. Tifitex. JBer- 
7 H, L, (5P>4 ; 24 W. E. 540. 

The onty son of a marriage cannot succeed to 
an estate which has been limited to A. and his 
heirs in tail male, except an eldest son, and does 
not come in under a proviso giving an estate 
to A., and “all and every other the" son of the 
body of A., save and except an eldest sou.*’ Ih. 

Except in cases of portions or of a specially 
qualifying context “eldest son’’ means “tirst- 
born son.” M&red^Wh v. Trefriu 48 L. J., Ch. 
337 ; 12 Ch.D. 170 ; 27 W. PL 400. 

A testator, by will dated in 1841, devised 
lands to the use of A. for life, with remainder 
to the use of “the eldest son” of A. for life, 
with remainder, after tlie decease of the 
eldest son of A., to the use of the eldest son 
of his body and his heirs for ever ; but in 
case of the death of the eldest son of A. with- 
out issue male, to the use of the second, third, 
fourth, and every other son of A. successively in 
tail male ; and the will contained a proviso 
that the first, second, thii'd, and every other son 
-of A. should, before receiving the rents of the 
lands, take and use the name and arms of the 
testator. The firstborn son of A. was living at 
the date of the will, but died an infant. C., the 
second born son of A., was his eldest living son 
at the time of the death of the testator : — Held, 
that the word “eldest” must be construed as 
“ firstborn ; ” and that, subject to his father’s life 
estate. C. was tenant in tail under the wfill. lb, 

Pleld, also, that the eldest son of A. took by 
implication an estate tail in remainder after the 
estate tail of his eldest son. Ib. 

The eldest son of a man is his firstborn — the 
primogenitus ; and the’words “ shall become the 
eldest son” of a person living at the date of a 
will cannot, without nn explanatory context, be 
extended beyond the lifetime of that person 
the,Y are connected with the heirship of, and 
right of succession to, a living man. Batbvv^f 
V. Erriiufton^ 4(') L. J.. Ch, 748 ; 2 App. Gas. 
608 : 37 L. T. 33 k ; 25 W. R. 008— PL L. (E.) 

A testator gave real estate to A. for life, and 
afterwards to her eldest son on his taking the 
name of il. ; but should he refuse to take the 
name, or A. depart this life without a son, then 
over. A. had no son at the date of the will, but 
afterwards had four sons, all of whom had the 
name of M, given to them at their baptism : — 
Held, that A. took an estate for life, with re- 
mainder in fee to her firstborn son. BenndtY. 
Bemett, 2 Dr. & Srn. 266 ; 34 L. J., Ch. 34 ; 10 
Jur. (N.S.) 1170 ; 11 L. T. 362 : 13 W. R. 66. 

One has two sons, A. and B., and three 
daughters, and devises his lands to be sold to 
pay his debts ; and as to the moneys arising by 
isaie after debts paid, he gives 2UUL thereout to 
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his eldest son A., at twenty-one, tl'.e residue 
to his four younger children equally. A., the 
eldest, dies before twenty-one, this 200/. shall 
go to the heir of the testator. v. Barley^ 

3 P. Wins. 19 ; 2 E<p Cas. Abr. 543, pL 15. 

Bequest to a daughter A “ younger children”: 
— Held, TO mean the children other than the 
elclesr in age, and therefore to exclmle the eldest 
child, a daughter, and to include her younger 
brother, though, under his [larents’ marrhige 
'Settlement, the family estates stood settle<l on 
him. Lmldon v. BU'twn, ID Bear. 565 ; 18 Jur. 
1066,; 2'W. R. 590. 

A testator directed that the income of certain 
pro])ei'ty meiithaied in his will should be enjoyed 
by his wife and liis unmari'ietl daughters during 
their lives, and after the death of tlie last sur- 
vivor of his wife and unmarried daughters the 
prinei[ial of the stock should lie divided eciualiy 
among the two eldest children born in legitimate 
wedlock to each of Ids sons a.nd daughters. But 
in ease there should be only one child living to 
any of his married sons or daughters, that that 
child slioulcl receive only the proportion divided 
equally, according to the number them might 
be : — Held, that after the death of the wklow 
and uiimarrieil daughters, tliose children only 
were entitled to take who were living at tlie 
period of distribution, and the property was not 
vested in those who were priores natu. Mathlen 

V. Him, 2 Dr. & Sm. 207 ; 1 X. R. 11 ; 32 L. J., 
Ch. 3: 8 Jur. (N.S.) 1168; 7 L. T. 264: 11 

W. R. 2, 

Eldest or only son,” primfi facie, mean an 
individual. See Bomcile v. Wi/uiinyfon,, post, 
col. 1853. ' 

Son taking the Estate.] — Elder son unprovided 
for, considered as a younger. Toynliam {LoihI) y. 
Webb, 2 Ves. Sen. 198. 

Elder son provided for by collateral relations 
considered as a vounger. Bulie v. Bohh/e^ 2 Tes. 
203. n. 

A father’s estate was limited after his death to 
the eldest son in tail, and the mother’s estates 
were limited after her death to the sons and 
daughtei’s (other than an ehlest son) as tenants 
in common in tail ; — Held, that the rule of con- 
struction was the same as to realty and personalty, 
and that the son of a younger son who had 
succeeded to the father’s estate was excluded 
from all interest in the mother’s estates. Bayleifs 
Settlement, Lb re, L. R. 6 Ch. 590 : 25 L. T.'249 ; 
19 W. 11. 789. Afiirming 39 L. J., Ch. 388. And 
see Wuidham v. Graham, posr, col. 1841. 

A sceoiul boi'ii son, who attained twenty-one, 
and on his father’s death succeeded to his title, 
but died before the period of distribution, was 
held to he excluded as an “eldest son” from 
sharing in certain iinap])ainted trust funds. His 
younger brother, who succeetled him in the title, 
and was living at the period of the distribution 
of the funds, was held entitle<l to share in them. 
Utrerdn Settlement 'Tru,st, Z/i re, 40 L. J.. Ch. 87 ; 
24 L. T. 253 : 19 W. R. 318. 

In a settlement wltere there is a clause exclud- 
ing the eldest son from the benefit of a fund pro- 
vided for children other than an eldest son, the 
time for ascertaining who fills the character of 
eldest sun is the period fixed by the settlement 
for the di.stribution of the fund. (Mlinq'wood v. 
Stunliope, 38 L. J., Ch. 421 ; L. R. 4 H. L. 43 ; 
17 W. R. 537. 

In such a case eldest ” is trot solely senior in 
age, for (as stated by Lord Hardwicke in Bulies 



V. Dohhje, 2 Ves. Sen. 203, n.), “eldership not 
carrying the estate along with It is not sneh an 
eldership as will exclude.” Ih. . 


2. Eight to Portion oe Parental Provi- 
sion WHEN NOT Taking the Estate. 

Beath of eldest Son without becoming Entitled. ] 
— By a settlement for the benefit of younger 
children, a sum of money was to be raised, after 
the death of T,, for all the children of E. 
other than an eldest or only son for the time 
being entitled to certain estates. The eldest son 
of E. died in his father s lifetime, and E. died 
in T.’s lifetime. At T.’s death W. was the eldest 
living son of E., and entitled to the estates : — 
Held, that the representatives of the eldest son 
of E. took a share in the money. Ellison v. 
Thomas. 1 De U. J. S. IS ; 1 'H. R. 37 ; 32 
L. J., Ch. 32 ; 8 Jnr. (n.S.) 1131) ; 7 L. T. 342 ; 
11 W. E. 7)6. And see Chidmieh v. JDoleman, 
post, col, 1831). JolinsoEs Trusts, In re, L. E. 
2 Eq. 716. 

The X-x^Lsons entitled must bo ascertained at 
the time when the money is directed to be raised 
and divided, and the 'words of exception attach 
at that time upon the son who then answers the 
description, and exclude him only from the 
class of persons interested. Ih. 

By a settlement a gross sum was directed to be 
raised after the decease of the settlor and his wife 
(tenants for life) for portions for children other 
than their eldest or only son, equally to be divided: 
— Held, that the personal rex)resentatives of the 
eldest son, who attained twenty-one, and died in 
his father’s lifetime, were entitled to one share. 
Earles v. ITur/uenhi, 1 PI. & M. 730 ; 2 N. E. 
101 ; 32 L. J.; Ch. 417 : 8 L. T. 443 ; 11 W. E. 
1040. 

Held, also, that a daughter who attained 
twenty-one, and died unmarried in her father’s 
lifetime, was entitled to a share. Ib. 

Held, also, that the second son, who, during 
the father’s life and after attaining his majority, 
became the eldest son and succeeded to the 
settled estate, and the personal representatives 
of a child w’ho died in, infancy, were not entitled. 
Ib. 

The only person who is pi’operly described as 
ail eldest son, so as to be excluded from a share 
of portions for younger children, is the son who 
eventually takes possession of the estate. I b. 

Grandmother, under a power, creates by deed 
a term to commence after her death for raising 
money for younger children, as their father 
should appoint ; if no appointment, equally ; if 
but one besides the eldest, then to that one ; if 
none except the eklest, then to him : if no eldest 
son, then to her ovti executors. At the date of 
the deed there was one grandson and one grand- 
daughter. The father afterwards had another 
son, and died without appointment. The eldest 
son having died under age Held, that the 
whole sum belonged to the daughter, and that 
the younger son, having thus become an eldest 
son, was excluded. Elder son, unprovided for, 
considered as a younger. Tei/nham (Lord) v. 
Webb, 2 Ves. Sen. 198. 

By a settlement real estates stood limited to S. 
for life, and after his death as to part to E., his 
son, for life, remainder to H., the eldest son of 
E., for life, and to his first and other sons in tail, 
remainder to^J., the second son of E., for life, ; 
and to his first and other sons in tail, with j 


remainders over ; and as to the remaining part, 
to trustees for sale and conversion, the proceeds 
to be held as personal estate in trust for the 
children of E., “ other than or not being an 
eldest or only son for the time being entitled 
under the limitations hereinbefore contained tO' 
the manors,” &c. — the unsold part of the settled 
estates — “either in possession or in remainder 
expectant on the decease of the survivor of S„ 
(the grandfather) and E.,” the shares to vest in 
such of them as should attain twent,y-one, or, if 
I daughters, marry under that age, and to be paid 
■ at such age or da3"s of marriage, or immediately 
after the decease of the siuwivor of 8. and E., 
which should last happen. The father died in 
the lifetime of the grandfather, and J. (having 
attained twenty-one) died in the lifetime of both 
his father and grandfather. S., the second son 
of E., attained twenty-one in the lifetime of H., 
and became entitled, as tenant for life in posses- 
sion, to the unsold part of the settled estates on 
the death of his grandfather : — Held, that under 
these circumstances, and notwithstanding the 
fact that the settlement contained a separate 
provision for H, by way of rent-charge, his per- 
sonal representative was, and J., the second son, 
was not, entitled to share the personal estate 
with the younger children. Swinburne v. Swin- 
burne, 17 W. E. 47. 

Disentail and Mortgage by Eldest Son.] — 

A person who is to be excluded from sharing in 
a portions fund by reason of his being, at a par- 
ticular time, the eldest son entitled to a settled 
estate, is ordinarily entitled, if he dies before 
that time, to share as if he were a younger child ; 
but he is not so entitled when he has concur];ed, 
as remainderman in tail, in disentailing the 
estate and in raising by mortgage thereof money 
out of which he received a sum equal in value tO' 
a younger child's aliquot .share of the fund, as he 
then would, in effect, be taking a double por- 
tion, Flinqeralls Estate, In "re, Saunders v. 
Eoi/d, 60 L. J.. Ch. 624 ; [1891] 3 Ch. 394 ; 65 
L. T. 242 ; 40 tV. E. 29. 

Eight to Portions in General.] — See Portion. 


3. Other Gases. 

Bequest to Younger Sons — Gift over on Death 
before Period of Distribution — Hext Eldest 
Brother.] — Bequest to younger sons, as tenants 
in common ; and, if any of them should die before 
the period of distribution, not leaving any wife 
or children, his sliare to go to his next 'eldest 
brother, and so on to the youngest. The fifth 
son having died without leaving a wife or child, 
his share was held to go to the sixth. Eitzqerald 
v, FiUgerald, 12 Ir. Ch. E. 442. 

Eldest Son included under Term Children.] — 
K,, by will, directed his trustees, on E., the 
eldest son of K., and failing him the next eldest 
son, attaining twenty-one, to convej^ certain 
real estates to E., but in case any of the children 
conducted themselves so as not to merit the 
approbation of the trustees, then such children 
were to have life estates only. K., by codicil, 
directed his trustees to postpone the convejTince 
to E. till he attained twenty-five. E. at twenty- 
three married, with the approbation of the 
trustees, though they were not parties to his 
marriage settlement, which settlement disposed 
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of his interest under his fatliers will as if it ! 
were an estate in fee. When It. attained twenty- 
five, the trustees, not being satisfied with B/s ; 
conduct, convej'ed to him only a life estate in : 
the premises : — Held, first, that the eldest son 
was included under the term children ; secondly, i 
that the trustees Avere not bound to declaretheir - 
dissatisfaction until B. attained twenty-five, and 
that they could not, by having assented to R.’s 
niarj'iage, preclude themselves from discharging 
the duty of reviewing his conduct when he ■ 
attained tweiity-five. Weller v, Ure, 1”) L. T. 97. 

One gave legacies to each of his younger 
cliildreii, payable at twenty-one, and the residue 
of his Y)ersoiial estate to his eldest son at tiventy- 
one ; and if he die before twenty-one, then to 
his younger children in succession : and if any 
of his younger children should die before twenty- 
one. their respective legacies to go Ciiually to all 
the survivors ; and if all his children should die 
before twenty-one. then the whole to go to a 
charity. One of the younger sons died under 
twenty-one ; the other children attained twenty- 
one; — Held, the eldest son should take his legacy 
equally with the other younger children. Ilieni 
V. Amb. 5t)9. 

Bequest of 5,0()UZ, out of an estate, equally to 
testator's children, with remainder in the same 
estate to his first and other sons ; the eldest son 
shall have a share. Inclrdon v. JVortJicote. B Atk. 
488. 

future Eldest Sons.]— Gift to the eldest sons 
for the time being of testators four brothers in 
remainder after a life estate ; — Held, a vested 
interest in them as tenants in common. ILu^refi 
V. Towell, 7 Hare, 281 : 17 L. J., Ch. 217 ; 12 
Jur. 241. 

Gift of Kesidue to Children— Property Derived 
Aliunde — Period of Distribution.] — xV testator, 
who had been tAvice married, and had three sons 
by the first marriage, and a son and a daughter 
by the second, gave his residuary estate to his 
five children, share and share alike, the siiares of 
his sons to be payable at twenty-one, and of his 
daughter at that age or upon marriage, with a gift 
over in case of death before the shares became 
payable ; and he directetl that in case his three 
children by his first Avife should receive any 
moneys Avhich should become payable to them 
as the children of theii’ mother, such moneys 
should be considered as deduction from the 
shares of such children, it being his desire that 
all liis children shouhl share and share alike. 
After the eldest child attained tAventy-one, but 
before any of the rest attained that age, the 
children of the first marriage became entiiled to 
a fund as children of their mother : — Held, that, 
as the share of this fund coming to the eldest son 
could not be deducted from his share of the 
residue, and it Avas the intention of the testator 
that the proviso in his Avili should operate on all 
the childj’en alike, no deduction could be made 
from the shares of the other children of the said 
marriage. Staves an Pen-ton.^ L. E. 4 Eq. 40. 

Direction to Distribute among Brothers and 
Sisters according to their ISTeeds — Double Share 
to Eldest Son and Heir.] — A. makes two of his 
daughters his esecutiixes, and directs them to dis- 
tribute a sum of 400i:., and also the residue of his 
personal estate, among themselves, and their 
brothers and sisters, according to their needs and 
necessities, as they in their discretion should 


think fit. The court restrained the exercise of 
this power by decreeing a double share to the 
eldest son and heir, looking upon him as a 
necessitous pemon. Warhurton y, Warhirton, 
4Bro. P. C. 1. 

See aim Will. 


B. YOUXaEB SOX. 

1, Meaning of Word. 

Son not taking the Estate.]— Elder son pro- 
vided for by collateral relations consiileretl as 
younger. JDiilie v. JJoklrfe, 2 Ves. 2i)8, n. 

Every one but the heir is a younger child 
' in equity. Younger children are those Avho do 
not take the estate. The chameter of younger 
children must continue until the time of pay- 
i meiit. Sacatje v. Carroll, 1 Bali A; B. 278. See 
i 12 E. R. 82. ' 

If money is bequeathed to younger children, 
j where there are several daughters and a son, 

I Avlio by birth is the youngest, but heir to a fair 
\ inheritance, he shall not be considered as a 
I younger child to take the legacy. Bretton. v. 

, Brcttoii, 8 Ch. Eep. 1. S. F., Mead v. Care, 1 
I Ch. Eep. 224. 

j When a real estate is so settled that it must, 

I on the tleath of a parent, go to his eldest son, 
j atjd proAusioii is made by that parent or by any 
I person in loco parentis, Avhether by settlement 
I in contemplation of marriage or by Avill, for the 
' younger children of such parent, courts of equitA’- 
I have considered the presumption, that it was 
1 intended to make provision for all the children 
i so strong, as to warrant them in holding that by 
I the Avord “younger” must have been intencleil 
all except the one child who succeeds to the 
estate. But this does not apply tu the case of a 
. Avill ill AA’hich the primary intentions of the 
I testator appear to have been to found certain 
I families, or to do something beyond merely making 
I a provision for children. And the circumstance 
I that the Avili is not of an executory nature Avill 
make no difference. Scarlshriek v. Slielmermlale 
I {Lord), 4 Y. & C. 78. 

i Lantls were settled to the use of A. for life, 
remainder to his eldest son B. for life, remainder 
to 0. (eldest son of B.) for life, Avith remainder 
to C.’s first and other sons success iA’-el.y in tail, 
remainder to JD. (tlie second of B.) for life, 
remainder to D.'s first and other sons in tail, 
with remainder over ; Avith a power of limiting 
portions in favour of the children of B., “ not 
being ami besides an eldest or other son. who, on 
the decease of B. and A., shall be entitled to the 
settled estates ” ; the portions to vest, in the 
case of sons, at twenty-one. but not to be raisable 
in the lifetime of A. and B., or either of them, 
AAUthout consent. B. died first ; then G., without 
issue, but having attained tw’enty-one ; then A. ; 
whereupon D. succeeded to the estates. He 
attained twenty-one in C.’s lifetime. Xo portion 
had been limited or raised ; — Held, that neither 
D. nor O.’s representatives had any title under 
the portion trusts. Gray v. Lim&riek {Earl), 2 
De J. & Sm. 870 ; 17 L. J., Ch. 448 ; 12 Jur. 
817. 

I Provision by Parent or Person in loco 

j parentis.] — The rule, that a limitation in faAmur 
; of younger children will not operate in favour 
I of a younger child who becomes an eldest son 
i and succeeds to the estates, is confined to cases 
I Avhere the provision is made by a parent or a 
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person in loco parentis. Sandeimn v. Mcbcltemie, 
1 J. & H. 613 ; 30 L. J., Cfa. 838 ; 7 Jur. (TO.) 
1281 ; 5L.T.175. 8. P., J/mw, Amb.203. 

Where, in a marriage settlement, the husband 
covenanted to pay lO.OOOZ. for the children of 
the marriage ; and, for want of such children, for 
the children of the wife by a former marriage 
(other than A., her eldest son) as the husband 
shouhl appoint; and in default, for: all who 
should attain twenty-one, equally, or, if only 
one, then for such one younger child Held, 
that the wife could not be considered as pur- 
chasing the }>ro vision in such a sense as to 
make her the settlor: and that the settlement 
was not by a person in loco parentis. lb. 

Will of a Grandmother.] — In the will of 

a gj'andmother, “younger children"’ does not 
necessarily mean children unprovided for. Xy <7- 
do/i V. Ellimni. lii Beav. 565; 18 Jur. 1066 ; 2 
W. R. 600. And see Longjield v. Baidry {EarV)., 
15 L. R., Ir. 101. Teynham {Lord') v. Webb., 2 
Yes. Sen. 198. 

8eo also ante, A. 2 & 3. 

2. RiftHT TO Portion or Parental Pro- 
vision WHEN Becoming Eldest. 

a. In Greneral. 

General Rule.] — Where there is a sum of 
money provided for younger children, and one 
of the younger becomes eldest, he shall have no 
part of this money : but -where the money was, 
by a private act of parliament, to be appointed 
among A., B. and C. (naming them), and A. 
afterwards becomes eldest, he is capable of an 
appointment i]i his favour. Jrrmyri v. Fellows^ 
Cas. t. Talb. 93. And see Sandenuni v. Maclienzw, 
1 J. &: H. 613 ; 80 L. J., Ch. 888 ; 7 Jur. (N.S.) 1231 ; 
5 L. T. 175. Reid v, Hoare, post, col. 1854. 

Marriage Settlement — Younger Son becoming 
the Eldest, mentioned by Rame in Appointment. ] 

— A. by marriage settlement is tenant for life, 
remainder to trustees, to raise 4,000^. for younger 
children's portions, as A. should appoint ; 
remairuler to his first and other sons In tail. 
A. appoints the 4,000^. amongst his younger 
children, and particularly 2,60oZ. thereof to B., 
his second son. The eldest son dies six years 
afterwards, whereby B. became eldest son, and 
entitled to the whole estate after his father’s 
death ; and thereupon A. makes a new appoint- 
ment of the 2,600/. to one of his daughters. 
Hecreed, the last appointment to take place ; the 
first being made to B. upon a tacit or implied 
condition, that he should not become the eldest 
son. Ckadwirh v. Roleinan. 2 Vern. 528 ; 1 
Eq, Cas. Abr. 843, pL 8. i 

Under a power to appoint a sum of money 
among children, but that the eldest son, or 
the son possessing the estate, shall have no part 
of the money ; a younger son becoming an eldest 
is excluded, though mentioned by name in the 
execution of the power whilst he was a younger 
son. Broad iuead v. Wood, 1 Bro. C. C. 77. 

A. devised to B., for life, remainder to his first 
and other sons in tail male, remainder over, in 
trust to convey the premises, or any part thereof, 
to such child or children of the testator’s daughter, 
and her then husband, other than and except 
their eldest son for the time being, and the 
issue male or female of such child or children 
(except as before excepted), for such estates, 
and in such, shares, and subject to such limita- 


I tions as she, by deed or will, should appoint ; 1 

1 and for want of appointment by her, or for so | 

much as shall not have been appointed by her, i 

then as her husband should, by deed, or will, 
appoint ; and for want of such appointment, or 
for so mucli, &c., then as their eldest son for the 
time being shall appoint. The husband by his { 

will (his wife having died without appointing), ! 

appointed to his younger sons, by name, in tail ) 

with cross remainders in tail ; and if all Ins said 
younger sons should die without issue, then to j 

his daughters. He died, leaving his sons, the 
appointees, still younger sons ; afterwards one I 

of them became the only surviving son, the 
rest being dead without issue, and then the 
trust estate vested in possession by the deatli. 
of B. without issue male. The dau.ghters of the 
appointor claimed the estate, considering the 
appointment to their surviving brother as 
defeated by his being, as they said, an eldest son 
for the time being, and so excluded by the will 
of A. ; and the other brothers, the appointees, 
being dead -without issue. But it was decreed 
by Lifford, Ch., that the appointment to him 
continued undisturbed; that “time being” 
meant the time of the appointment being made ; 
that the appointees were as if named in the 
will of A., and that the daughters could only 
claim under the appointment of their father, 
who limited it to them in the event of all his 
sons, the appointees, dying without issue, which 
did not happen. Jones v. Cope, Yern. & Scriv. 29. 

- — Advancements in Satisfaction — Advances 
received by Younger Son becoming the Eldest.] 

•—Portions by settlements for younger children, 
living at the death of the survivor of the parents ; 
with a proviso, that advancements should be 
in satisfaction, unless the contrary is declared. 

The father by will, desiring the settlement may 
be punctually complied with, made a residuary 
disposition of real and personal estates among 
the younger chihlren ; directing that what they 
may have received in his life shall be brought 
into the account, so as to make them all equal ; 
construction upon the whole, that advancement 
in marriage, or otherwise, though not the gram- 
matical construction, is -within the proviso ; and, 
equality being the object, an arrangement 
made upon that principle. One of the younger 
children, having become the eldest, and therefore 
owner of the estate, between the death of the 
parents, after advances received in satisfaction 
of the portion in the former character, is to be 
considered a younger child in the account. Lealte 

Leake, 10 ill. 

Persons specifically included in Class of Younger 
Children.] — A testator devised real estate on 
trust after the death of his wife in strict settle- 
ment on his four sons. A., B., 0, and 1)., and 
their issue male successively. He bequeathed a 
legacy of 14,000/. after the death of his wife 
to be paid to his “younger children,” namely, 

B. , C., D., E., F., G-., IT., K. and L. (the six 
latter being his daughters), in equal share, so 
that the share of each of his said younger 
children should be absolutely vested at' twenty- 
one, whether the preceding trusts should be 
determined or not. A. and B. died in the life- 
time of the testator’s widow without issue male. 

C. attained twenty-one in the lifetime of E., and 
on the death of the widow became tenant for 
life under the will of the real estate Held, 
that he was entitled to a share in the legacy 
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of 14,000?. Prifthorvlt, In. rr, Pntjthenak v. 

WnilumiH, 42 Ch: I). r,‘K) ; 01 L. T. 700. 

Eldest Son excluded by Kame.] — A testator 
bcqueatliod 20,000/. to liis son A. for life, with 
remainder, “in ease h\, the oldest son of A., 
shall be llviitv',’* to F. for life, witii reuiaimler to 
bis children, an<l in default, of children to the j 
other sons of A. siu^cessivcly, in strict settlement. , 
He also bequeathed a share of the residue to A, ' 
fur life, witii rmnaimlcr to - all the ehihlreii of, 
A., except F.“ F. died in the lifetime of A„ 
uimuiiTied. when ih beciunetlie eldest s(»n of A., 
a]id entitled on A.'s death to Ji life interest in 
fhe le^c'jicyof 2,oou/. ; — Held, that, iiot withstand- 
ing Ih liii'ving' become tlui eldest soij, he wtis 
entitled to ;t share in tlie r^isidno, ami that the 
representatives of F. were e.xehided. lV<Hfd v. 
Wood, L. 11. 1 Eq. 4s : IT, \V. U. :i8P. 

Character to be Ascertained when Portions 
Test.] — A son who, when he iittained twenty- 
one, was a y<iuuu'er cliild, but. by the ,snbse:)ueut 
death of his elder }>rotlier, in the lifetime of 
his }>ai'(ints, becomes an eldest stui befm'C the! 
time tixed for tlie ]>aynient of the younger 
cliildreus piirtions, is entitlc<l to his shai'C of 
portions wliich aiv directed to vest in tlie 
younger st)ns at twenty-one. thtuigli not ]jay- 
iible till aider tlie death of the }»arenrs ; there 
being enough in the ?-ettIemtmts by which 
the iKU’tkjus w'cre provided, to dtew that the 
character of youugta’ child was to be asc.ertained 
by refeiviice to the tiim.? when the portions 
vested. ;i,nd mu. to tiie time when they be<.*ame 
payable. Ul/idhajn v. (trnlnnn. 1 Kuss. IlHl : 25 
K. It. t>2, Ajid s:e(‘. /jidcr v. L(uhu\ 2 A’es. .Sen, 
r,Hl. 

Portions not Eaisable.^ — Hy marriage settle- 
ment land- W’ere limited to the hu.diand an<I 
wife '^nct*i‘>'-iveiy be* life, remainder to the 
lirst son of the ntarriage ami the "heirs”’ of 
smdi first' son. remaimhu’ to the second, third 
and every other .-on t>f the maJTiae'e and their 
res})ective h'‘irs, with renuiittdi.'r to the isviie 
female of the marriage and their heirs, as 
temniTs in coanmm. -nbjeet. "in cuse there 
should be it Soil, and a yonnev'r child or youneer 
chihlren" of said mtiri'iaj'e. to a ehtirge of 
l.oOt*/. for such ytusnger cidld or younger 
ciiildreii. There wa- is-ne of the mari'ia.e’c an 
<»nly son. who survived hi" father, but died in 
the lifetime' of his imuher. ttrid thret* tlaughters : 
— H(4d. lirst. following ./ycr' d. Ldtirdnln v. 
i^mrddlr (2 i>. A Aid. 12(» : 2n lb Ih ioT), that 
umier tiie setrlenumr the -on tcjok an estate tail, 
anil the dtmghter- estate- tenanm in <*onimon 
in fee; secondly, tiiat the dtimjhiers having 
succeeded to tim estaie„ in fee, umier the 
limitations in the sett leme'hf. the portions were 
not rnisid)Ie, K,dtdf\ In ri% 27 L, ib, 

Jr. 121. 

b. "Wliere not taking: the Estate. 

Heath before Entering into Possession.] — A 
younger child betfoming tlie <*itk*sr son, but imt 
living- to enter into ]>os-esr.ion of the estates, 
remains n younger (ddld for the purpose of 
receiving a portion. 2 IL A M. 68 : 

4 U. 17 ; 3H Ij, J., (,’h. 54P ; lb Jur. (S'.S.) 
71)4 ; lb L, T. 31,12. ' 

^BeTooation of Uses— Jffaw Hies Beclared.]— 

hen, under a power in a marriage settlement, 


uses are revoked, and new uses declared, whereby 
a younger child, who has since become an eldest 
son, lakes, through the mere bounty of the donor, 
property which, but for such revocation, he 
would have taken as eldest son under the settle- 
ment, he does not thereby cease to be entitled to 
the portion of a younger child under the settle- 
ment. IVamletifarde v. Ckniedi, Ir. li. 5 Eq. 486. 

Estate Tail Barred by Eldest Son— Portions 
subsequently Payable. ] — x4., on his marriage, 
settled real estates oh himself for life, then to 
])iirties for a term to raise portions for liis younger 
cl lildren, and subject thereto to his first and 
odicr sons in tail. The portions were to vest in 
sons at twenty -one, but to be payable after the 
dentil of the husband amT wife. G., the second 
sun, attained tvveuty-oTie, after which W., the 
eldest son, having barred the entail, died wnthont 
issue, and siibsecjueTitly the portions beeaine pay- 
able : — Held, that G., although the eldest ai the 
])eriod uf distribution, was entitled to a share of 
pf»rtions for younger children. AdaniA' v. Peek, 
25 Beav. (>48. 

Exclusion from Bulk of Estate.] — A 

second son. becoming the eldest sou in the life- 
time of his father, who was tenant for life, with 
remainder, subject to trusts for younger chihlren’s 
portions, in strict settlement, was prevented from 
taking an interest in the bulk of the estate by 
reason of a disentailing deed executed by his 
father and elder brother: — .Meld, that he was 
entitled to a diare of the portions proviiled fur 
younger ehiltireii, notwithstanding a proviso for 
iiccrner, in the event of a younger son becoming 
an eldc-'^r son : t he court being of opinion, that, in 
beiji.e excluded by the diseti tailing deed, he was 
in cheer ('xclnded by the settlement, of which 
the diseiitailin-j deed was necessarily an inchlent, 
and the intcntiuii was tdearto excliule none fioni 
the portion-! who were excluded by the settle- 
ment from taking the bulk of the estate. 
bn-y V. dunns. 2 K. A J. (184. 

4'lie case of VnamudiP \. Parrs^ infra, observed 
upon. }r is iti i.-onlliet witli v. Spi'nrn)\ 

infra, and not tu be followed as an authuritv. 

Ih. 

Where the bulk of an estate is limited in 
strict <ettlument, and by the same settlement 
portions arc proviilcil for younger children, no 
chikl taking the bulk of the estate by virtue 
of the limitatiuns in strict settlement can take 
tiny benelit from the p»>rtioas, whether tlie 
settlement does or does not contain an express 
provision to ex<da'le him from a share in the 
puriiiais. But where a younger child becomes 
the eldest wit limit taking any part of I he estate, 
whether or not he is entitled to share in tlie 
portions, is -a question of intention. Ih. 

Gonstnicthtn of a clause of accruer “ in case of 
any younger son becoming an eldest oronly son.” 
PearMite v. Pnrna. 2 Keen, 680 ; 0 L. J., Ch. 375 ; 
I Jur. 575. 

An estate was limited to A. foi* life, with 
remainder to his first and other sons in tail ; 
and a term was create<l, for raising portions 
for younger children, to be interests vested in 
sons at twenty-one, but payable after the death 
of A. ; and it was provided, that in case any of 
the younger suns should become an. eddesfc or 
only son, bis portion should accrue to the other 
children, A. liail two sons, B, and C., am! one 
daughter ; B. attained twenty-one, and suffered 
a recovery, whereby he destroyctl C.’s estate in 
remainder. B. die<l in 1807, leaving an 






fi* 




infant, to whom he devised the estate for his 
life. A. died in 1833 Held, that C. was hot 
entitled to participate in the portion. 11, 

Where estates were limited in a settlement 
for a term to raise a certain sum for portions 
of all the children of the marriage (except an 
eldest or only son), to he vested and paid at 
such times as the husband should appoint, and 
in default of his appointment, at twenty-one, 
but not to be paid until after his death, with a 
])roviso, if any son should become an eldest or 
only son before the time appointed for payment 
of his portion, that, then, and in default of any 
such appointment, his share should go to the 
others ; the eldest son attained twenty-one, and 
afterwards, with the father, suSered a recovery, 
and re-settled the estates to the use of the father 
for life, remainder to the son in fee ; the other 
children, a son and three daughters, all attained 
twenty-one, and the eldest died intestate and 
'without issue, and the father appointed the sum 
amongst the surviving sou and three daughters, 
directing that the shares should vest on the 
execution of the deed, but not to be paid until 
after his death ; and the second son also died before 
his father: — field, that the share so appointed 
to him did not go over to the sisters. Simicer v. 
Speuee)% 8 Sim. 87 ; 5 L. J., Ch, 310. 

By a settlement executed in 1800, on his first 
marriage, A. was seised of an estate for life in 
certain lands, with remainder to his first and 
other sons in tail, with power to charge the 
lands with 2,000^. for such purposes as he should 
think fit, and with 1,000?. for his children by any 
after-taken wife. He also became entitled bv 
subseiiuent events to two sums of 500?. and 1,000?. 
charged on the lauds by the same deed. There 
was no issue of the first marriage. By a settle- 
ment executed in 1809, on his second marriage, 
he charged the lands with 2,000?. and 1,000?! 
under the powers, and assigned that 2,000?., and 
oOO?. and l,u0o?., to trustees in trust, if there 
should be two or more younger children or 
daughters, to be divided amongst them, after the 
death of their father and mother, as he should by 
deed or wall appoint, and in default of appoint- 
ment equally ; and if there should be no issue of 
the marriage or issue onl}’’ one son, or there should 
be issue one or more daughter or daughters, or 
one or more younger children who should die 
before the time of payment of the portions, 
then as to the 2,000?., 1,000?. and 500?. in trust 
for A., his executors. Ac. There was issue of the 
second marriage two sons and a daughter (B.. 
C. and D.). The eldest son, B., joined A. in 
suffering a recoveiy of the estate, and, bv a deed 
of 1831 it was conveyed subject to a term, to the 
use of A. for life, remainder to the use of B, 
for life, remainder to the first and other son 
of B. in tail, remainder over. The trusts of 
the term were to raise, by sale or mortgage, 
12,500?. to be disposed of as A. and B. or the 
survivor, should appoint, which was raised. A. 
appointetl 250?. of the sums of 500/., 1,000?. and 
2,000?. to D,. and the residue to C., and afterwards 

B. , the eldest son, died without i.ssue, whereupon 

C. became entitled, subject to the charge of 
12,500?., to a life-estate in part of the lands, the 
remainder having been sold for payment of in- , 
euinbrances : — Held, that the appointment of i 
the 500?., 1,000?. and 2,000?. did not become 
void by C. becoming an elder son, entitled to 
the lands under the deed of 1834. TennUim v. 
M(m‘e, 13 Ir. Eq. R. 424. 

See aho PoBTiox — Will. 


3. Shifting- Clauses, 

Younger Son.] — In construing a will, the 
words ‘‘ younger son,'’ used by the testator in a 
proviso for the shifting, in certain events, of aui 
estate thereby devised, are to be taken in their 
plain and ordinary sense as meaning ••younger 
in order of birth,” unless it satisfactorily appears 
from other parts of the will that they were used 
by the testator in another sense. Wilhraluuii, v. 
Scarulmclt.^ 1 H. L. Gas. 157. 

i Younger Son or Daughter,] — A testator, after 
directing two estates, A. and B., to be settled 
upon his children in strict settlement, exce[)t 
that as to estate B. the first limitation was to- 
his second son and his issue, T., the eldest (who- 
was to take under the first limitation as to estate 
A.), being named last, directed that the settle- 
ment should provide that if AV. and C. (naming 
the other children except T.), or any subse- 
quently born sons or daughters, shoukl become 
entitled to the A. estate, and any “ younger son 
or daughter ” of the testator or any issue of such 

ounger son or daughter should be then living, 
the uses in the estate at B. to the child who, or 
, whose ivssue, should so become entitled, should 
cease : — Held, that the words “ younger son or 
daughter,” in the shifting clauses, were to be 
construed distributively, viz. a son younger than 
a son, or a daughter younger than a daughter, 
and the estates to shift from sons to sons and 
from daughters to daughters, and not from sons 
to daughters according to seniority. Searishrlek 
V. Eceledon, » Cl. & F. 399~H. L. (E.) 

“Become the Eldest Sou.”] —E. devised his 
estates to R. the second, J. the third, and C. the 
fourth sons of his brother-in-la\v Sir T. S. 
(entirely passing over AY., the eldest son), and 
to their sons successively in tail male. By a. 
name and arms clause he directed that as any 
one became entitled under the will he should 
assume the name and arms of E. He then intro- 
duced a shifting clause, that in case R., or J., or 
C. “should become the eldest son” of Sir T. S., 
the E. estates should go over to the next in 
remainder under his will. The testator died in 
1819. 8ir T. S. survived the testator. AAq, the 
eldest son, succeeded his father in the S. 
baronetejq and in the paternal estates ; and dis- 
entailed and sold them. On his death without 
issue R. succeeded to the baronetcy. He had 
long before complied with the name and arms 
clause in the testator’s will, and was in posses- 
sion of the E. estates, R. died without male 
issue, and J., the third son, then claimed the E. 
estates Held, that he was entitled to them, 

; for that rrpon the true construction of the will 
j he had not “ become the eldest son ” of 8ir T. 8., 

I and the shiftiug clause had therefore not tnkei,^ 
effect. Biifhvmt v. Errlnqtoti^ 46 L. J.. Ch. 
748 ; 2 App. Gas. 698 ; 37 L. T. 338 ; 25 AAC R. 
90S— H. L. (E.) 

S(;e aim A’^ested, Contingent and Futuee 
Interests. 

4. Other Cases. 

Younger Son becoming Eldest.]— Younger son 
becoming an eldest, entitled to take eo nomine. 
Bridgewater v. Egerton, 2 Yes. 8en. 122. 8. P., 
Sterem v. Pgle, 3() Beav. 284 ; post, col, 1851. 

Construction of an obscure will ; first, tiiat 
the income only, not the capital, was disposed 
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1844 


1848 


1845 YOUNGEE CIIILEEEN — GiJ'ts to First, Second, or Other Sons. 1846 

of: secondly, til ai tlic dis])osition was in favour | ing 8'M. & S. 25 ; 15 R. B. 385 ; 2 Moore, C. P. 
of *tbe yoiiiiger <dilldi‘on, excluding tlic eldest. 51t) And see Fen d. Lowndes v, Lowndes^ 4 


Scueshuetj v. Head, 12 Ves. 75. 

A. made a, voluntary settlement 


Buit. 2246. 

Although the words “ to be begotten " do not 


(subject to an annuity of H)0/. to his youngest iii their primary legal sense point to futiirity, yet 
son), in tinst for bis eldest son and bis heirs, they will beheld to do so if such an intention 
which settlement did nf>t contain any ]) 0 \ver can be gathered from the will, Langston 
of revocation; tfie eldest son being dead, the Langstoi^ infra, and In re, infra, dis- 

tVitber mmle another voluTitary setthnrient of the tinguished. Ih, 

same lands to the use td himself for lib*, remain- Bequest of the dividends of stock, in trust for 
dor to his yoinigest. son for life, icmalnder to the testator’s nephew, son of his j^ounger brother 
ti’ustees to*[)rescrve, Ac.., I’cmaimler to first and B. for life ; unlessunder the will he should become 
other sous of yoiing('.s1 son in tail. The first entitled to the testator’s real estate in America, 
deed came into the hands (;f ilaj o]d(;st sorts devised to B. and Ills first .and other sons in 
heir, and the other to tlui second son, who strict settlement, in remainder aftersimilar estates 
broiight a hill to set aside the tirst. Both sons to the testator’s next brother A., and his issue 
having been otlicrwisij provided for, it was held, male ; and in that event, and. so from time to 
that flioiigh both deeds were voluntary, yet the time afterwards, or, if any future possessor should 
consi<lerat ion of being a, Young<;r child was not bar the entail by recovery or other means, as 
sufficient to set asidi;' the'lirst de(;d. (%irrr}ng to the capital, for such person as shall be heir 
V. (Jlarering, 7 Bro. i\ C. lit). apparent or expectant next to the person then in 

possession ; or, if he should ha ve joined in btuTing 
Youngest construed as Only. ] — Betiuest to the the entail, for the persons next in sLiccessiou to 
voungesr child of A., if she should have any him. After the death of A, the title' of his eldest 
child^H’ children wirldn a certain period ; if no son to the estate being in consequence of the 
child or children whlnu that perio<l, over ; her American Revolution confiscated in 1779, upon 
eldest child, being the only (Uie within that the death of the son of B., the second son of A., 
period, is entitled. .LiiiTg wl'Jmjbtnd. 3 Ves. 232 his eldest son having no issue, was held entitled 
See ditto Will ((jifts 'ro Bluson.-k De- to the dividends of the stock, while his elder 
srovAT E Ac,). brother should have no issue male, Penn w 

Bareldii, 14 Yes. 122. 

(• GlFT^i TO FIRST SKtJOND OB Testator by his will directed that the fourth 

* ‘ (4T11KR SONS " ' annual income of his property, 

which was personal, shotdd be [jaid in •[uartcrly 
In G-eneraL] — Seci an l-ljornson may take under [)imncnts to the eldest son of E. ; and that on 
a limitation to the tirst sou,’’ im btiing so at the i his ileccase the qinirterly payment of his ainuiity 
time. Lotnar v. HoUndon. I ^’'es. Sen. 29u, | should he continued to his heir-at-law ; and failing 

A. devised the wimle of his furl line equally 1 the latter by death, so on in like manner as long 
to }>e tiividi'd between any ^cctmd or yotmeer | as there should be an heir :• — Held, that this was 
sons of his brother S.. and his 'jir^tcr T. The ; an absolute gift of one-fourth of the i)roperty to 
sifter has o!ie yuimger .-on. but the brother hast the elde.st son of E. Testator by his will directed 
none : — Meld, that the youngv-i ssm of iiu‘ sister j the income of one-half of his ])ers(mal estate to 
was entilled to the whoh*. Wtekers. J////hyv/. ' be t)aiil in etjual share.s to the eldest sons of his 
3 Bro. B. C. 412. * | sisters E. and M. At the date of the will^ ati 

The limitation in remaimlur in a .-ietileniimt [ eldest born .son of M. was living, but he aiter- 
was to the >econtl -on of a per-oti v,iu> was living wards died in testator's lifetime, leaving a seeom I 
at the /late itf liio settlemetil : — Meld, that the. | born son of M. surviving him. After li is death, 
second son liviiig a? that date war, enl itlcd. i and with knowledge of it, the testator, by a 
Son/idm' v, Ilfehardsun. IS ,U\[\ 714. j codicil, directed the trustees of his will to divhlc 

.V. devise- in tru-t for hi- datighicr for lift*. | a cert.'dn sum among all the childieii then living 
remainde]* to the .second >on of her body in tiul iof his sifters E. and M., with the exception of 
male, atid stt to evm’v younger son. with re- ^ (lie two provided for in his will : — Meld, that the 


male, atid so to evm’v younger son. witn re- A ne two provided tor in nis win : — iieiu, uiat; i,ne 
iriaindevs over, 'i'h.cre were rwo-nn<. B). and ('. .second born son of M. took the share given by 
B. ilied. and, after hi- <ieath. t’. was born. G., j the will to her eldest son. Thompsatix. Thomp- 
though an only son. -hall take, ht* being the .second j .woo 1 Coil. C. 0. 388 : 8 Jtir. 889. 

Son in order of liiiuh. ami. a- the will is wort led. ‘ 

not to Ih! e.xduded. Trdfnrd v. A.ddnN, 2 Verm • Limitation to “Every othei Son or Sons’ —• 
dtjd. *' I “To be Begotten.”] — A testator devisetl real estate 


Devise lo B». F, 


'a/q 2 Verm ■ Limitation to “Every othei Son or Sons” — 
I “ To be Begotten.” ] — A testator devisetl real estat e 
der to the ‘ to his second son for life, with remainder to hi.s 


secoml, third, fourth and other .sons of B, F.. 
except lliC lirst ur i.*kle>t son. in Tail male siic- 
ces8,ivelv : remaindrr to F. 8, B. F, had no 


fir.st and other sons in tail male ; with remainder 
to the 1.e.stators third sunfor life, wdth remainder 
to his first arul other sons in tail male: with 


issue ut*tiie time of the <}eeca-(j of tlie testatri.x. j remainder to the testator’s fourth, fifth and every 
but iiftei wards lead four, son-, of wiiom the second I other sou and sous to be begotten, horn or eri 
and third W’ere Jiving at the .same time, an<l the , ventre sa mere at the time ot his decease, respec- 
second and fonrtii weiv also living at the same i lively in tail male ; with remainder to the testa- 
time : hut at the decense of B. F. the fourth tor's daughters begotten or to be begotten etiually 
seal only w'as living : — Held, that the remainder as tenants in common in tail. All the tesralor’.s 
to the second aiui other sons <4’ B. F.. except the sons except the eldest having died without Issue 
first or eldest s<m, was vested upon B. F. having? male, the cl<le.st son claimed the estate ;--Held, 
tw'o sons living at the same time, and wms not that, having regitrd to the various limitations in 
.subject to be <livestc«l by suh.'sequent events, and the will, the ehlestsoii was excludetl from taking 
consequently that the fourth uml fjidy surviving | under the expression “every other son.” 
son of B>. F. totvk an otute tail under the devist*. i v. linnlop^ 57 L. J., Ob. lOlO : 39 Oh. D. 387 ; 
PrWer A.Franh v. Frank. 8 Taunt. 46s. Affirm- 1 59 L. T. 683-^0. A. Affirming 36 W. 11. 41. 


YOUNGEE CHILDEEN— Daughters. 


Upon a will devising lands in ti’ust to ^ 
be conveyed and settled to the use of L.^ the 
devisor’s eldest son, for his life, remainder to his 
second, third, fourth, iifth and ail and every 
other the son and sons of the , body of L., 
lawfully to be begotten, severally, successively 
and in remainder, one after another, as they and 
every of them should be in seniority of age, and 
priority of birth, and the heirs male of their 
bodies respectively : — Held, upon the words and 
context of the will, making provisions inconsis- 
tent with the intention that a first son of L. 
should be excluded, that such tirst son took an 
estate in the lands in tail male. Langdon v. 
Lumjdou, 8 Bli, (>n\s.) 167 ; 2 CL &; F. 194— H. L. 
(E.) S. Clements v. Padte^ 2 CL & F. 280, n. [ 
And see Grattan v. Langdale^ 11 L. R., Ir. 478. . 

By marriage settlement lands were limited j 
to the use of the first son of the body of B. on | 
the body of B. (his future wife), lawfully to be 
begotten, and the heirs male of the body of such 
son, with remainder to the use of the second, 
third, fourth, fifth, and all and every other the 
son and sons of the body of B. to be begotten 
severally and successively, one after another, as i 
they and every of them should be in seniority of 
age arul priority of birth, in tail male : — Held, 
that the eldest son of B. by his second marriage 
(there being no issue of his marriage with P.) was 
entitled to the lands as a tenant in tail in prefer- 
ence to the second son of such marriage. Blaltds 
Settlement, In -re, 19 W. R. 765— C. a" (Ir.). 

^ And see HelMethivaite v. Cartwright, Cas. t. 
Talb, 81 : Ilewct v, Ireland, 1 P. Wms. 426 : 
Oilb. Eq. R. 145 : Boo d. James v. Jlallett, 
1 M, ^ S. 124 : 14 R. R. 417 ; Almach v. Horn, 
1 H. & M. 680 ; 1 N. R. 535 ; 32 L. J., Ch. 804 ; 
S L. T. 415 ; 11 W. R. 505 ; Langston v. Pole, 
5 Bing. 228 ; 2 M. ct P. 490 ; 7 L. J. (o.S.) C. P. 1. 
S, G, in equity, Tam. 119 ; 7 L. J. (o.S.) Ch. 185. 

“Other Child.”] — A testator, after bequeath- 
ing his personal "estate to trustees upon trust 
for sale, and after devising a freehold estate 
to bis eldest son G., and providing for his 
maintenance during minority out of the rents 
and profits, directed his trustees to invest the 
proceeds of the sale of his personal estate, 
and to apply the income arising therefrom, 
and the 3‘ents and profits of his residuary i-eal 
estate, ^ towards the maintenance and educa- 
tion of ‘‘ all his children living at his death or 
born in due time afterwards”; and directed 
that when his youngest child should attain the 
age of twenty-one his trustees should “sell all 
his real estate, except the estate devised to his 
son (t. . . . and divide the proceeds equally 
between his daughters, E., M., F.. S. and A., 
and his sons F. and W,, and such other child or 
children as might be living at his decease, or 
born in due time afterwards ” :— Held, that the 
eldest son G. was entitled to share in the pro- 
ceeds of sale of the real estate. Taternor v. 
Grindley, 32 L. T. 424. 

“Seventh or Youngest Child.”]— Legacy to the 
seventh, or youngest child, of A. A. had six chil- 
dren at the testator’s death, and had another, 
who died at the age of two months : afterwards the 
plaintiff was born, and was the seventh child 
living, but eighth in order of birth ; other children 
were born afterwards. Under these circumstances 
, the youngest child is entitled to the legacy, and 
not the plaintiff. West v. Lord Priiniate of 
Ireland, 2 Cox, 258 : 3 Bro. C. C. 148. 


I Gift to “ Next Surviving Son.’’] — A testator 
directed his trustees to receive the rents of all his 
real estate for maintenance of all his children 
during the minority of H., his youngest child, 
and on her attaining twenty-one, he gave to five 
of his sons, whom he named in-descending order 
of birth, estates tail in five several portions of 
his real estate respectively. And he provided 
that ill case any of these live sons died “during 
the minority of PI. as aforesaid, or in the event 
of any of them dying without having such law- 
ful issue as aforesaid, and either before or after 
their or his share should be divisible,” then the 
share of the deceased son should accrue to the tes- 
tator’s “ next surviving son according to seniority 
of age and priority of birth ” : — Held, first, that on 
the death of one of the five sons during the 
minority of H., though leaving issue inheritable, 
the gift over took effect. Bast wood v. Loch- 
wood, 36 L. J., Ch. 573 ; L. R. 3 Eq. 487 ; 15 
W. R. 611. 

Held, secondly, that having regard to the order 
in which the sons were named, “ next surviving 
son ” meant next in order according to the tes- 
tator’s arrangement. Ih, 

Settlement. 

D. DAUGHTERS. 

Eldest Daughter.] — An elder daughter, where 
there is a son, is accounted a younger child in a 
court of equity. Herwage. v. Ilunlohe, 2 Atk. 456. 
S. P., Beale v. Beale, 1 P. Wms. 244 ; Pierson v. 
Garnett, 2 Bro. C. C. 38 ; Pre. Ch. 201. And see 
S. a. Id, 226. 

Where, by articles before maiTiage, it was 
agreed that a principal sum should be paid to 
trustee for benefit of younger children, and that 
certain freehold houses should be conveyed, after 
previous particular estates, to the younger child 
or children, in tail general : and, by indenture of 
same date, the houses were settled to uses of the 
articles ; the husband and wife left a daughter, 
their eldest child, and a son : — Held, that the 
(laughter was entitled to the principal sum, and 
the freehold houses ; for an elder daughter, where 
there is a son, is accounted a younger chiid. In 
an ejectment the daughter coiilctnot have re- 
covered ; for. being the eldest, she would not, at 
law, be construed a younger child ; but, in a court 
of equity, as the articles are executory, they must 
be carried into execution agi'eeably to the inten- 
tion of the parties. Ih, 

Testatrix directed that her land at M. should, 
as the rents became due, be etjually divided 
amongst the youngest of her son’s children ; the 
son left four daughters (one of whom was his 
eldest child) and a son : — H eld, that the d.aughters, 
including the eldest, took an estate in fee in tlie 
land, it appearing, by the context ot the will, to 
be the testatrix’s intention to exclude an elder 
son only. IJall v. Luchuj), 4 Sim. 5. 

Under a gift of the residue, for such child of 
testators daughter as should first attain tiie age 
of twenty-one years, for his or her absolute use 
and benefit, the eldest child, a daughter, was 
held to take, notwithstanding many passages of 
the will created a doubt as to that being the tes- 
tator’s intention, he having given that daughter a 
legacy, and, by a codicil, declared that the" furni- 
ture in a certain house which he had given (sub- 
ject to a previous life estate) to the "eldest son, 
should, after the death of the tenant for life, be 
held upon and for the same trusts and purposes 
as he had declared concerning his residuary per- 



1850 




* 


I' 

« 




If! 


f 


1849 YOUNGEE CHILDEEN— 

sonal estate. Shq)po}-<hoh v. Tmon^ 1 Y. ic 0. 

G. C, 441 ; (i Jur. 65S. 

Devise, in default of issue male of A,, to the 
first daughter living a,t the death of the tcstatni*, 
who sh<ruld attain twentj-tive, for life, with 
remainder to her iirst and other sons in tail 
male ; remainders over : subjeefc to a trust for 
debts and aecuniulation of the surplus rents and 
profits, until a son <»r daughter should first come 
to the actual possession of the estates or re<jeipt 
of the rents; aftia* that period such person to 
take the surplus n-nts ; and the surplus of the 
accumulation, after payment of the debts, to be 
pai<i to sueli person or ])ersons, wlio by the limita- 
tion should first come to the actual ])ossossiou of 
the estates, or recei[>t of the rents and ])rotits. 
A daughter living at the death of the testator, 
and having attained twenty-tive, entitled to 
liosscssion of the estate and t,o the accumulated j 
fund. AV//7*v’/' V. /A/z'Zvv', 12 \es. 4bi>. 

By marriage settlement, eertjun hinds were 
conveyed to A. (the iiitomled husliand), his lieirs 
and assigns ; and in ease A. should die, leaving 
one or more son or sons on the body of his 
intended wife to be begotten, the ehler of such 
sons, and the heirs male of his body, being 
always preferred to take place before the 
youiiger, with full liberty for A. “ to make 
sucli reasonable provision as he should think 
hr for such younger ehihl or children” : and in 
case A. should die leaving na wm. and tluit there 
should be one or more djiughters, then to such 
daughter oi* daughters (if more than one) on 
their attaining their respective ages of twenty- 
one years, their heirs and assigns, share and 
share" alike. There was issue f>f the marriage 
eight childnm, four sons and four daughters; 
and A, by his hnt will ami testament, in pur- 
suance of *the posver contained in the marriage 
settlement, eharge«l the lands with the sinn of 
ImOoL, to be divided amongst the young(!r 
clhldreii of the marriage in manner therein 
inentiorujd. The tirsi, taker having dispured the 
right to eliurge in favour of daughtei’s, on a lull 
lifed by one of the daughters to rais** her portion 
of ; — Hehl, that tile power was well 

exercised, ami as tlui iutemtion of rhu settlement 
was evidently to provide fur all the chihiren, as 
W(;1I (laughters as sons, rliat the eoui*t would 
effect that intention, and sufjport the appoint- 
ment, by trali^pos^ng the <4ause creating the 
power, aVul that contiiining the limitation to the 
daughters in the event of there being no son, 
whei’cby tlje words ••such younger children” 
would iuelude both sous and daughters. Fenton 
V. Fenton, 1 Dr. Wal. t»b. But see Flcinfjnffn 
Trunf^, In re, pO'^t, col. FmitFn Estate, 

In re, ante, col. I.S4L 

Eldest Baughter excluded.] — A testatrix 
bequeaibod her residuary estate to trustees upon 
trust for her daughter for life, with remainder 
to the younger children ” of her said daughter, 
the si lures of sons to be paid at twenty-one, and 
those of daughters at twenty-one or maiTiage ; 
with a <lirection to invest the shares of daughters, 
and pay them the income for their separate use 
from the time of marriage or upon their attain- 
ing twenty-one, so that the capital of each 
daughters share should pass to the children of 
such daughter ; with such trusts or remainders, 
in the event of there being no such issue, as the 
trustees should think proper: — Held, in the 
absence of evidence .shewing an intention on the 
part of the testatrix to place herself in loco 


Class 7chen Ascertained cfo, 

parentis towards her grandchildren, that the 
eldest child, a claughter, was exclmlod, and a 
younger child, a son, who succeeded to the 
family estates, was entitled to a share, Ltjcldon 
Y.EUufm, ly Beav. 565 ; 18 Jur. 1066 ; 2 W. R. 
690. , And see Jowh y. Cope, ante, col. 1839 ; 
Teynham> (Lord) v. Wekhj 2 Ves. Sen. 198. 

0ift to Younger Children other than Heir-at- 
Law.] — A settlement was made on the marriage 
of I. S., of two shares in the New Eiver water, to 
1. S. for life, remainder to his wife foi’ life, and 
after their decease, one share was limited to such 
of the younger children as should not be heir-at- 
law, or for want of such issue, to the sisters of 
L S., and their children, as L S. should njipoint ; 
but in the case of no issue of 1. 8., or if he should 
make no appointment, the same was limited to 
the sisters, ami the children of one of the sisters, 
under whom the plaintiff claimed, in such manner 
as they were entitled to one whole share. If 
there had been only one child, it would have 
been excluded by the words, “other than such 
as shall be heir-at-law ” ; or if there had been 
several daughters, as they would have made but 
one united lieir, they would have been excluded ; 
or if both sons and daughters, and reduced to 
only one child, that child could not have taken, 
Toionmnd v. Aali, 3 Atk. 336, 338. 

E. CLASS WHEN ASCERTAINED AND 
PERIOD OF VESTING. 

Sec nUo prcoed'uitj mhdlrlFtom, 

Beath of Testator.] — Becpiest of 3, COOL to 
Jane, the wife of C., for the use of her younger 
children, to be distributed as she should appoint, 
in default C(iually to all Jane’s children by 0., 
being born at the time of the will and death of 
the testatoi’. It was held, vested as a present 
legacy to them, subject to variation as between 
them, but not to extend to her cliildren by a 
future marriage. The period of vesting being as 
above, one who was a jmunger child at the testa- 
tor’s death, and became an elder afterwards, was 
held entitieil. Coleomi n v, Seymour, 1 V es. Sen. 209. 

Legacy to the “eldest child of A.,” who was 
alive at the date of the will, but died before the 
testator : — Held, to mean the eldest child living 
at the testator s decease. Ilurriln Irunfa, In re, 
2Eq. B. 1110 ; 2 W. R. 689. 

Under a trust for A. for life, “ and after her 
death, to be divided equally between her younger 
children ” : — Held, first, tliat the children took 
vested interests at their births, and secondly, 
that the character of youngest child was to be 
determined at the period of vesting, and not that 
of distribution. Adamn v. Ilohertn, 25 Beav. 65S. 

Under a will directing the transfer of stock 
among all the children of the testatrix’s daughter, 
except an eldest son, a second son having become 
the eldest living by the death of his elder brother, 
who survived the testatrix, is not entitled to a 
share, although an estate limited to his elder 
brother did not descend to him. Alntthewn v. Pa ul^ 
3 Swanst. 328 ; 2 Wils. Ch. 64 ; 19 R. R. 207. 

Held, that under a bequest to the younger 
children of A., an only surviving younger child 
was upon the whole will entitled ; and the second, 
having become the eldest, was excluded. Lhmdii 
{Lady') v. Pelham^ 10 Ves. 166 ; 7 R, R. 370. 

Happening of Contingency,] Legacy of 300L 
to E., to be paid at twenty-one or marriage ; but 
if she died before, then to the younger children 
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of F. E. having died unmarried, under twenty- 
one : — Held, to vest in' such of the younger 
children as were living at that time, Mlluon v. 
^4/ ?r//, 1 V cs. Sen. 111. 

Devise and be(|uest to A., and after her decease, 
leaving any child or children her surviving, who 
should attain twenty -one, to pay her share “ to 
her eldest child, Ills executors, administrators 
and assigns,” with a gift over in default of such 
child Held, that A.’s eldest child, who died in 
A.’s life, did not take, hut that the second child, 
who survived her mother, was entitled. Stevens , 
V. 30 Beav. 284. 

A* testatrix, who died in 18 1&, bequeathed a 
legacy to accumulate in trust for the eldest 
daughter of A. B., to be paid at twenty-one, 
and if none, to the eldest daughter of C. D.. 
payable in like manner. A. B. never had a 
daughter, and died in 1851. C. D. had a daughter 
Gr., born in 1821, and who died in 1827, and 
other daughters ; — Held, that the representative 
of G. was entitled to the legacy, and to the 
accumulations accrued down to 1827, together 
with simple interest thereon from that time to 
the day of payment in 1852. Prytui v. Collins, 
16 Beav. 14. 

Death of Tenant for Life.] — Where there is a 
devise of real estate to A. for life, with remainder 
to his eldest son, and A. has B., his eldest son, at 
the time of the date of the will, who afterwards 
dies, and A. leaves another child, C., his eldest 
son. Quasre, as to the construction of such a 
devise ; but, semble that C. would take. Spiirrell 
v. Sjjnrrell, 22 L. J., Ch. 1076 ; 17 Jur. 755. 

A limitation by settlement of a fund vested in 
trustees, upon trust to pay the Income to M. for 
life, and after her death, to pay or transfer the 
capital to all her children (except her eldest or 
only son), in equal shares, at their respective 
ages of twenty-one years,” confers a vested interest 
on all the children of M. who attain twenty- 
one, although they may die before the period of 
division. ThmVs Trusts, In re, 3 K. & J. 375 ; 
26 L. J,, Ch. 514. 

A younger son attained twenty-one, and then 
became the eldest by the death of his eldei* 
brother before the period of division : — Held, 
that as there was no reason shewn by the settle- 
ment for excluding the eldest son, such as his 
accession to another estate, the share that was 
vested in the younger son -was not divested by 
his becoming the eldest. Ih. 

The character of " eldest son ” is, in ordinary 
cases, to be ascertained at the period of vesting, 
and not of payment. Adams v. Adams, 25 Beav. 
652. 

Bequest to A. for life, and afterwards in trust 
for her children who, not being an eldest or only 
son, should attain twenty-one. In 1854, after 
<4., the second sou, had attained twenty-one, the 
eldest son died, and the second son thereupon 
became eldest. The tenant for life died in 1857 : 
—Held, that G,, though an eldest son at the 
time the fund became payable to the children, 
took a share. II). 

Construction of will, that under a bequest to the 
children of A., a second son of three at the death of 
the testator and the tenant for life, who became 
the eldest before the age of twenty-one, till which 
it was subject to survivorship, was, upon the ; 
whole will, not entitled. Boivles v. Bowles, 10 
, Ves.177. 

Provisions made hy Strangers,] — In cases of 
provisions made by strangers, the time for ascer- 


taining the class of younger chihlren is in genei’al 
the period of vesting, not the period of distribu- 
tion, as in settlements by parents. Sandeman v. 
Maokemie, 1 J. & H. 613 ; 30 L, J., Ch. 838 ; 
7 Jur. (N.S.) 1231 ; 5 L. T. 175, 

'Youngest Child attaining 21.]— -A testatrix 
gave to the eldest son of her daughter Eliza, 
and of her husband, E. D., who should be living 
at the time of her own decease, ten guineas, 
adding that she left him no larger sum, because 
he would have a handsome provision fi*om the 
estates of her late husband and of his own father 
(who was still alive) ; and she gave the residue 
of her pro])erty to her executors, upon trust, as 
to one moiety thereof, to pay and divide the 
' same unto and amongst all the children of her 
daughter Eliza, who were then in being or should 
be thereafter born, except her eldest son, or such 
of her sons as should, by the death of an elder 
brother, become an eldest son, equally to be 
divided amongst them, and the survivors or sur- 
vivor, when the youngest should arrive at the 
age of twenty-one years. At the death of the 
testatrix, her daughter Eliza had five children, 
and the eldest son was provided for from the 
estates in the will mentioned, and he received 
the ten guineas, but died without issue before 
the youngest child attained twenty-one. The 
second, who then became an eldest son, did not 
succeed to the provision which had been made 
for the eldest son : — Held, notwithstanding, that 
he, being the eldest son at the time the youngest 
of the children attained twenty-one, was excluded 
from any share in the moiety of the residue. 
lAresey v. LimsryA^ H. L. Cas. 419 ; 13 Jur. 371. 
Affirming 13 Sim. 33 ; 15 L. J., Ch. 357. 

Death of Survivor of Several Tenants for Life.] 

— A testator gave personal property*, upon the 
death of the survivor of several tenants for life, 
“to be divided equally between the two eldest 
children born in wedlock of each ” of his sons and 
daughters ; but if there should be only “one 
child living” to any of his married sons or 
daughters, that child to “ receive only the pro- 
portion divided equally according to the number 
there may be ” : — Held, that “ the two eldest 
born ” meant the two actual eldest living at the 
date of disti'ibution, and the representatives of 
a deceased eldest, and a deceased second eldest, 
were excluded. Madden v. lUin, 2 Dr. & Sm. 
207 : 1 Ah B. 11 ; 32 L. J.. Ch. 3 ; S Jur. (N.s.) 
1168 ; 7 L. T. 264 ; 11 W. R, 2. 

Settlement — “Eldest Son for Time being 
entitled.”] — By^ a settlement made in 1820, on 
the marriage of Mr. and Mrs. G., certain funds 
were settled upon trust, after the death of the 
survivor of them, for their children or child, 
“ other than and except an eldest son for the 
time being entitled,” under a will, recited in the 
settlement, to a property at H. D., “for an 
estate in tail male in possession or remainder 
immediately^' expectant upon the death ” of C. ; 
the fund to vest in such children or child at 
twenty-one. C. was tenant for life of the pro- 
perty at H. D. There were three children, a 
son, E, 0., and two daughters. The son, in the 
father’s lifetime, concurred with him in barring 
the entail in the property at N. D., which was 
thereupon resettled, the son taking only an 
estate for life after his father’s death, but taking 
also out of the property^ an immediate provision 
of 5002. a year : — Held, that, although the time 
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of (li?itnbiition of the trust funds was the proper > sons of Sir 1. and Lady. W. in tail male. In 
neriod for ascertainiiiir who was the eldest son” ) March, 1860, Sir T. W. and his son Thomas dis- 
to be excelled out of the settlcineut as being I entailed the estates, and limited them to the 
entitled under the will as tenant in tail iii 1 appointees of both, or of the survivor. The joint 
nosscssion to the estates at N. D.. and, although ! power was not exercised : but after the death of 
at that time E. C. was only entilletl to those Thomas, Sir T.,W, by will appointed the estates 
estates as tenant for life, and* so did not strictly | to Sir F. W. for life, with remainder to his sons 
answer the description of tlie child to be ex- jin tail male. Upon Lady W.’s deadh, Sir F. W. 
eluded yet as he had already act juired the 1 claimed half the fund, and Helena, the whole of 
lar<^er ’intoivst in llic landed property, and had I it Held, that, if the expression eldest or only 
doSii will! it as it seeme<l good to him, he was i son” was to be read as referring to a son entitled 
by the terms of Uio setthaneut excluded from under a settlement to settled estates, the time 
takim^ any portifai of the trust furuls. CoW/uj- \ for ascertaining the excluded son would be the 
m>od'\\ Stanhope. :LS L. J., Ch. 421; L. H. ' 4 , time for distributing the younger children’s por- 
H L 4B ' 17 W. R. r>o7. i lions ; but that if that expression was to be rcml 

j accoiRing to its natural meaning, the time of 

“Eldest or only Son.”] — By a marriage | vesting would be the time for exclusion. Bom- 

settlement real estate of the Imslmnd’s father j v. 58 L. J., Ch. 782 ; 26 Ch. D. 


“Eldest or only Son.”] — By a marriage | vesting would be the time for exclusion. JJom- 

■settlement, real estate of the Imslia.nd’s father j v. 58 L. J., Ch. 782 ; 26 Ch. D. 

was limited (subject to life estates to the father | 882 ; ,50 L. T. 510 ; 82 W. R. 690. 

.and to the }uishan<l, and to a jointure to the Held, also, that the words “an eldest or only 

wife) to the first and other sous of the marriage j son” prima facie mean an individual, and that 
successively, in tail mnle. By another deed, in j as there was an eldest son in existence when the 
whVeh the' settlement was recited, real estate of | })rovision vested in Helena, the clause of exclu- 

wife was limited, subject to her life estate, to j sion applied to him, and its operation was 

the use of all and every tlie son and sons, other j exhausted, so that any other son who attained 
than an eldest or only son, and daughter and ! twenty-one was entitled to take ; held, therefore, 
dauahters of the marriage, equally, as tenants i that Sir F. W. was entitled to one-half of the 
in cWimon in tail, and if any such younger son i fund. Matthew.^ v. Paul, supra, col. 1850, 

or daughter should die, and there should be j observed upon. Ih. 

failure of issue of his or her body, or in case: 

any such younger son nr sons should Ijecome am ! Estates Sold under Paramount Title.] 

eldest or only sem before attaining twenty-one, , — By a marriage settlement an estate was 
then the share of such son or daughter, jis well ; settled on the wife and husband successi vely 
original as accruing, should go over to the sur- ; for life, with remainder to trustees for a 
yi\mrs or survivor" or others or other of the | term of 600 years, and sitbject thereto to 
younger sons or daughters, to ]>e divit led between ' the first and other sons in Mail. Other estates 

thenrO'f more than one) equally, as tenants in 1 were settled free from the portions term, 

common in tail, and, if but one such son or but subject to prior charges which entirely 

daughter, the wiiole was to go to him or her in 1 absorbed them. The trusts of the term were 

taill—Heid, that the periotl of distribution of ' if there should be any child, or children, of the 
tiie wife’s estate was the tizwi at which the class j husband and wife other than or besides an 

to participate in it was to be ascertained, and i eldest or only son, who by virtue of the lirnita- 

that.consequently, a younger son of tlie.marrlage, i t ions should for the time being be entitled to 
who* succeeded to the paternal settled estates Mhe hereditaments and premises to raise for the 
after he attained twenty-one, luit who died in portums of siudi child or children,, other than or 
bis” mother's lifetime, was not entitled to any ! be.sides such eldest or only son, 5,000Z., to be 
share in his mothers set? led estate. iA/.//Z^>v/5so vestal in such of them as the husband and wife, 
Settlement., In- re. L. R. 6 (in 590 : 25 L. *T. ! or the survivor, should appoint, and in default 
249; d- Affirming 89 L. J., CUn 888. i of appointment equally. There were three chil- 

S. P., 7?/rc/‘.v’ Settlement Tend. In rt\ ‘ U) h. J., ; dreii of the marriage, two sons and a daughter. 
Ch, *87: 24 L. T. 258; 19 \C. 11. 818. And i In 1841 the estate \vas sold, under a paramount 
see* Wl 'nflhtm y. Graham. 1 Russ. 881; 25 title, and produced a sum of about 2,400/. In 
R. R. 62 : ante, col 1841 ; and Smijth, E.e parte, ^ 1842 the eldest son died an infant. In 1882 the 
12 Ir. Ch. L. 487, ' | surviving tenant for life died and the portions 

C. i), (wiio died in 1857). by deed in 1852. i became payable. There had been no appoint- 
appointed a fund to trustees in trust for his I merit. The younger son who had become the 
daiigliter Lmlv W., b»r life, and after her death i elder and had attained twenty-one claimed to 
in trust for the child or all tlm children, •* except | take a share with his sister of the 2,40()L:~-B:eld, 
an eldest or onlv son,” if more than one, of i that the effect of the settlement tvas to give 
T^ady W.. who Miould attain twenty-one or ; 5,000Z. to the sister as a first charge on the 
marry* and failing such trusts then over. estate, and tlie rest of the estate to the brother, 
Laily \V. died in 1888, liaving had four children ' ami whether the value of the residue were more 
only, viz.. Thomas, her eldest born son, who ; or less than the j>ortion, or, as in this case, 
attained tucnty-oiie in January, 18<19. and died nothing at all the bi-other had no right to claim 
in AjU'il following; Sir F. \V., tvlio attained any share in the prior charge. Meat v. Jloare, 
twenty-one in 1880; Helena, who attained I 58 L. J., Ch. 486 ; 26 Ch. D. 868 ; 50'L, T. 257 ; 
twenty-one in 1865 ; and Edith, who died in , 82 W. B, 609. 

infancy, in 1864 : so that the fund vested iiC 

Helena (subject to let in other chilflren) in the Money Fund for Younger Chadren.]— 

lifetime of the cldeM born son. ami before he ' By settlement executed on the marriage of F. 

attained tw'ontv-one. At the dtile of the fleed •• with H., a sum of 1,0U0L the fortune of the -wife, 
ceitain estates stood limited umler a settlement. 1 H., and 928/. 1^. U, the property of the 
to which ISir (.'. T). was a ])arty, to the use of i liusband, were vested in trustees in trust for F. 
Sir T. (the husband of Lad'v W.) for life M'or life, and after his decease in case he survived 
with remainder to the issue of the'tirst and other his wife (which event happened) in trust to pay 
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and assign said funds among his children other 
than and besides an eldest or only son, as he 
should appoint, and in default of appointn^eht' 
then upon the trust declared concerning the. 
trust fund secured by the term of 500 years for 
the benefit of F.’s younger children thereinafter 
mentioned; but if 'there were no such child or 
children as those for whom said trust fund 'was 
, to be provided' then in trust for .F.’s father. , By 
the same settlement certain lands were conveyed 
to the use of F. for life, remainder subject to a 
trust term of 500 years to the use of his fi.rst 
and other sons in tail male; remainder to, the 
daughters, as tenants in common, in tail, with 
remainders over. The trusts of the term of 500 
years were declared to be, that if there should 
be any child or children of the said F. other 
than and besides an eldest or only son who by 
virtue of the limitations before mentioned, 
should for the time being be entitled to the 
lands, then that the trustees should raise for 
such child or children other than or besides an 
eldest or only son, as aforesaid, the sums men- 
tioned. 6,00(^/. if one such child, 8,000Z. if two, 
and lOjOOOZ. if three or more. There were two 
other clauses as to the vesting of these portions, 
which contained the words “ other than or besides 
an eldest or only son for the time being entitled 
as aforesaid,” and an advancement clause which 
contained the words “ other than and except an 
eldest or only son for the time being entitled as 
aforesaid.” There was issue of the marriage, 
two daughters only, both of whom died in, F.’s 
lifetime,' leaving children who became entitled 
on F.’s death to the settled lands : — Held, fi.rst, 
that the clauses in the settlement dealing with 
the money fund must be read as providing for 
children other than and besides an eldest or 
only son ; secondly, that there not being any son 
of the marnage, the daughters 'did not come 
within the description of “a child or childifen 
other than and besides an eldest or only son,” 
and that consequently the money fund of 
1,0232. 1^. (h/. passed to F.’s father under the 
ultimate trust. Flemyn/fs 2Wsts, In re, 15 L. E. 
Ir. 363. 

Gifts to a Class when Youngest Attains 
Twenty-one.]— Will. 

F, CLAUSES EXCLUDIKG CHILD “EN- 
TITLED,” OR ELDEST SON FROM 
A CLASS OF CHILDREN. 

Son “Entitled upon his Father’s Decease.”] 
— A testator bequeathed a legacy of 2,0002, upon 
trust for a married daughter, F., for life, then 
foi* her husband for life, and after the death of 
the survivor for such persons related by blood” 
to F. as she should appoint ; and in default of 
appointment to transfer the same to such persons 
as would be “ the personal representatives” of F. in 
case she had died sole and unmarried. By a 
codicil, the testator, in reciting the bequest, 
referred to these trusts as being trusts for the 
benefit of his daughter’s ‘‘ relations and next of 
kin.” F. died in the testator’s lifetime. : — Held, 
that by the personal representatives ” of F* were 
meant the persons who were her statutory next 
of kin at the testator’s death.- GryW Trusts, 
In re, L. B. 6 Eq. 588. , ^ 

By the codicil the] testator declared ' that 
1,0002.,. -part of the 2^,0002., should be held for 
the absolute use and benefit of his son, H., but 
dl he should be dead when the 1,0002. should 


“descend and come” to him under the trusts 
therein contained, then that the same should be 
paid to all the children of H. “ except the oye 
entitled to any real property upon his father’s 
.decease,” ■ share and share alike. Upon the 
death of H., in 1802, after the testator’s death, 
■his eldest son became next tenant for life in 
remainder of the settled estates, expectant on 
the death .without issue of the then tenant for 
life in possession, which happened in 1863. The 
surviving tenant for life of the legacy died in 
1867 : — Held, that the eldest son of H. was 
excluded from participation in the 1,0002. II). 

'“Entitled” in Possession.] — A testator 
devised his real estate in trust for his nephew A. 
for life,, with remainder to A.’s first and other 
sons successively in tail male ; and failing such 
issue in trust for the testator’s brothers B. and C. 
successively . for their lives, and their sous 
successively in tail male; and failing such issue 
^in the events which happened) in trust for the 
testator’s nephew D. in tail male. The testator 
‘bequeathed his residuary personalty equally 
among Ms nephews and nieces, .except A. or other 
the person or persons entitled to the testator’s 
real estates by virtue of the limitations therein- 
before contained. A. died unmarried in the 
testator’s lifetime ; C. survived the testator, but 
died unmarried ; B. was sixty^^ht years old at 
the time of the proceedings bein^th!:^^!, and "had 
never been married : — Held, that D.’s expectation 
of a succession to the testator’s real estate being 
contingent only, was not sufficient under the 
provisions of the will to disentitle D. ^to a share 
in the residuary personalty. Umhers'^, Jafjgafd., 
L. R. 3 Eq. 200 ; 18 W.R. 283. 

A testator gave Blackacre to his son F, for life, 
5 ^iainder to his eldest grandson, R., for life, 
rOTkiined to his (R.’s) first an df other sons in 
tail, and in default of such issue to his second 
grandson, AV., for life,- remainder to his first and 
other sons in tail, and in default of such issue to 
his third grandson, F., for life, reiiigiiider to his 
first and other sons in tail, remainders over. The 
testator charged Blackacre with legacies of 
unequal amounts, in favour of his grandsons AY. 
and F., to be paid as and when they attained 
twenty-one, with power to the trnstees’to advance 
1:he whole or part of the legacies for their 
benefit. The will contained a proviso that if 
either AA". or F. should become entitled to an 
estate for life in Blackacre, then the legacies 
should not be paid, but should sink into Black- 
acre. R. died a bachelor, in the lifetime of F., 
the father, whereupon W. became tenant for life 
in remainder of Blackacre. He attained twenty- 
one Held, that the words in the proviso, 
“ become entitled ” meant “ become entitled in pos- 
session,«’andthatasat the time when he attained 
twenty-ofic' his father was living, AA2. was entitled 
to have his legacy raised and paid. CVmrley v. 
Loeeland, 33 Beav. 189 ; 9 L. T. 596 ; 12 AAL R. 
187. 

Only son horn after Forfeiture by Tenant 

for Life— Accumulations.] — ^F. devised real estate 
in strict settlement, with' a proviso that if any 
peraon entitled in possession for an estate for life 
or in tail to the hereditaments so devised should 
fail to reside for six successive calendar months 
in every year in the mansion house on the estate, 
the estj^e of him and his issue should cease, and 
the hereditaments immediately thereupon go over 
to the person next entitled in remainder as if the 
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aad other sons! (except an 
ider such entail.. | eldest son) of B. successively in tail male, with 

" " ' ’ ‘ remainder to the, first and other daughters of B. 

successivelj^ in tail male. In the events which 
possession happened, E., a daughter of B., hecanm entlM 
le vised, and should have to the manors, &;c., as tenant in tail in reinainder 
e^xpectant oil the death of I).' and C., and joined 
them in suffering a recovery in 1823, and in 
making a re-settlement of the estate, reserviin!^ 
his or the life interests to D. and 0., with remainder tO' 
as the trusteees, for the benefit of B. for life, with 
^'-Itof remainder to her intended husband,' with 
Iren remainders over for the benefit of the issue of 
arifl the marriage. E. died in the lifetime of 0.:— 
,’s personal representative was 
■cluary personal 


person so failing t ‘ ’ ' ’ ’ " ‘ ' 

leaving any issue inheritable um 
She bequeathed the resuhie of her personal estate, 
in case the toiiauls for life should be or become 
at her death beneficially entitled in 
to the hereditaments so d ' ’ 

any children other than an eldest or only son 
or daughter beneficially entitled under the limita- 
tions aforesaid for an estate 
immediately expectant on the 
her parent, in trust for sue 
tenant for life should a])})oint 
such appoiTitineiit, for “ all anc 
or child of such tenant for life, other than 

beside an eldest or only son or an eldest daughter Held, that "e. . 
entitled <xs afoiesaid. llio tirsit tenant for life entitled to a share of the resit 
under the limitations of the wilt incurred the estate of the testator. Wyndlum. y Fane 11 
forfeiture consequent, on failure to reside for the Hare, 287 ; 1 W R 467 ’ ' 

term prescrilied by the will. After theforfeiture 

he married ami loft one child Held, that such Bequest to CMldren at Twenty-five— (Hft over 
child was entitled to the residuary personal of Eldest Son’s Share if he succeeded to Inheri- 
estate, as he was not “an eltlest child entitled tance— Time of Vesting.] — Testator by his 
as aforesaid,” his remainder Aiaving been de- will, gave two-thirds of his resuhiary ’ pemonal 
stroyed by the foi-feitiire incurred liy his father estate fo belong to and to be giveii ixp to' his 
prio^o his birth. child or children in the proportions therein 

lyli. *.nu : Jj. JiL i) Eq. 168. And see Townsend named oh their coming to the age of twenty-five 
v. Aa'/e ante, col. 1850. years ; provided that if his eldest son should 

By a will made in lh02, ,a testator gave his thereafter come to the inheritance of the landed 
residuary personal estate to A., B. and C., sue- property of the testator’s father or eldest brother 
cessively tor life ami after the death of the his share of the two-t birds above stated was to be 
survivor in trust for all the children of B. who made over to his brothers and sisters: — Held 
should live to attain twenty-one (other than aiHl thdt the eldest son of the testator on. attainim^ 
except the eldest and second sons if any, and aii}^ twenty-five years of age without liaving then 
other child who should liy virtue of the limita- ,• come to the inheritance rnentimicd, became 
tions thereinafter contained, be entitled in pos- entitled to his share ol: the two-thirds of the 
vspsion to his, the sai<l testatoi’s iinanors, kc., residuary personal estate under liis father’s will 
thereinafter mentioned, or the rents and profits Oh/n v. C^h/n, 26 L J., CTi. 401) ; 3 Jur fx s > 
thereof) ; and by his will the testator appointed 179 ; 5-W. R, 241. • v •-•y' 

the said manor's, ice., in case I), shouhl die with- * ‘\y \ q. i\' 

out issue, to B. and 0. successively fur life, with 
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this time this series has become so wideh^ know 
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work ot imusiial value and interest, 
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